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aiR  WILLIAM  JONES,  so  Ion;,'  ago  as  1781,  wrote,  in  tho 
^  introduction  to  his  excellent  Essay  on  the  Law  of  Bailments, 
"  There  is  hardly  a  man  of  any  age  or  station  who  does  not 
every  week,  and  almost  every  day,  contract  the  ohiigations  or 
acquire  the  rights  of  a  hirer  or  a  letter  to  hire,  of  a  horrower 
or  a  lender,  of  a  depositary  or  a  person  depositing,  of  a  com- 
missioner or  an  employer,  of  a  receiver  or  a  giver  in  pledge; 
and,  what  can  be  more  absurd,  as  well  as  more  dangerous, 
than  frequently  to  be  bound  by  duties  without  knowing  the 
nature  or  extent  of  them,  and  to  enjoy  rights  of  which  we 
have  no  just  idea  ?  "  Surely  all  this  is  as  true  now  as  it  was 
in  the  days  of  Sir  WiUiam  Jones.  Yet  no  English  writer, 
since  the  last  edition  of  the  Essay  of  Sir  William  Jones,  has 
published  a  new  book  on  this  important  subject,  or  has,  since 
1833,  even  re-edited  Sir  IVilliani  Jones'  classical  work.  This 
is  the  only  excuse  I  offer  for  presuming  to  place  before  the 
legal  world  tho  present  work.  I  trust  its  readers  will  find  an 
accurate  statement  of  the  English  law,  and  that  I  have  so 
arranged  the  topics  as  to  give  my  readers  a  comparative  and 
historical  view  of  the  various  classes  of  Bailments. 

At  pp.  2,  3  of  his  Essay,  Sir  William  Jones  expresses  his 
astonishment  "  that  so  important  a  branch  of  jurisprudence 
should  have  been  so  long  and  so  strangely  unsettled  in  a  great 
commercial  country ;  and  that,  front  the  reign  of  Elizabeth  to 
the  reign  of  Anne,  the  doctrine  of  Bailments  should  have 
produced  more  contradictions  and  confusion,  more  diversity  of 
opinion  and  inconsistency  of  argument,  than  any  other  part, 
perhaps,  of  juridical  learning ;  at  least  than  any  other  part 
equally  simple." 

"The  Law  of  Bailments,"  says  Story,  ch.  I.,  s.  1,  "lies  at 
the  foundation  of  many  commercial  contracts,  and  therefore  is 
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entitled  to  receive  a  distinct  and  independent  consideration. 
It  is  of  perpetual,  although  tacit,  reference  in  the  law  of 
shippinpt  and  factorage;  and  a  just  understanding  of  it  seems 
preliminary  to  a  full  discussion  of  those  heads,  as  well  as  of 
many  other  important  heads  in  our  jurisprudence." 

Story's  work  on  Bailments  is  indeed  a  splendid  monument  of 
learning,  in  which  he  most  copiously  rufers  to  the  civil  law, 
the  code  civil  of  France,  the  American  codes  of  Alahama, 
Louisville  and  New  York,  the  local  jurisprudence  of  the  various 
American  States,  and  numerous  supreme  and  circuit  court 
reports  of  America.  How  far  some  of  these  authorities  are  of 
any  or  no  use  at  all  in  "English  courts,  will  appear  from  the 
following  citations : — 

The  civil  law. — "  On  the  argument,  much  reference  was 
made  to  the  civil  law.  The  opinions  of  the  great  lawyers 
collected  in  the  Digest  afford  us  very  great  assistance  in  tracing 
out  any  question  of  doubtful  principle ;  but  they  do  not  bind 
us"  {Appleby  V.  Myers  (18G7),  L.  E.  2  C.  P.  651,  at  p.  6G0: 
Blackburn,  J.,  delivering  the  judgment  of  the  court  {Martm,Ji., 
Blackburn,  J.,  Bramwcll,  B.,  Shec  and  Lush,  JJ.)). 

American  authorities. — "We  should  treat  with  great  respect 
the  opinion  of  eminent  American  lawyers  on  points  which 
arise  before  us,  but  the  practice,  which  seems  to  be  increasing, 
of  quoting  American  decisions  as  authorities,  in  the  same  way 
as  if  they  were  decisions  of  our  own  courts,  is  wrong.  Among 
other  things  it  invokes  an  inquiry,  which  often  is  not  an  easy 
one,  whether  the  law  of  America  on  the  subject  in  which  the 
point  arises  is  the  same  as  our  own"  {In  re  Missouri  Steamship 
Co.  (1889),  42  Ch.  D.  321,  at  p.  330:  Lord  Halsbury,  L.C.). 

"  I  also  have  been  struck  by  the  waste  of  time  occasioned  by 
the  growing  practice  of  citing  American  authorities"  {ibid., 
Fry,  L.J.). 

"  I  have  often  protested  against  the  citation  of  American 
authorities  "  {ibid.,  at  p.  331 :  Cotton,  L.J.). 

Adapting  the  law  of  England  to  that  of  other  countries. — 

"It  is  useless  to  inquire  whether  the  law  is,  as  stated,  the 
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sarao  in  all  European  countries.  For  if  it  is,  yet  no  English 
court  has  any  mission  to  adapt  the  law  of  England  to  the 
laws  of  other  countries  ;  it  has  authority  only  to  declare  what 
the  law  of  England  is.  And  even  if  wo  could  do  what  is 
suggested,  I  should  doubt  the  expediency  of  making  tho  law  of 
the  greatest  commercial  and  maritime  country  in  the  world 
bend  to  the  law  of  other  countries  where  commercial  operations 
are  far  less  extensive,  and  where  commercial  adventure  is  far 
more  timid.  As  to  the  cu,,  ate  law  of  America,  it  has  been 
declared  over  and  over  again,  that  the  English  and  American 
courts  have  diverged  upon  this  particular  head  of  law, — the 
law  of  general  average"  {Svensden  v.  Wallace  (1884), 
13  Q.  B.  D.  09,  at  p.  73 :  Brett,  M.R.). 

Little,  as  a  rule,  is  known  in  England  by  practitioners  of 
the  calibre  or  the  relative  merits,  as  lawyers,  of  American 
judges  and  reporters. 

My  endeavour  has  been  to  state  what  is  the  English  law 
of  Bailments.  Throughout  my  part  of  this  work  I  profess 
to  give  only  English  ruling  principles  and  leading  cases, 
arranging  the  latter,  as  far  as  possible,  in  chronological  order, 
thus  giving  the  history  and  evolution  of  the  law.  I  again 
adopt  the  plan  I  used  in  "  Cardinal  Rules  of  Legal  Interpreta- 
tion," namely,  that  of  supporting  and  elucidating  general 
principles,  doctrines,  propositions  and  rules,  by  giving, 
ipsisshnis  verbis,  English  judicial  statements  as  reported — such 
statements  often  being  short  essays  by  most  eminent  judges — 
together  with  occasional  extracts  from  well-known  text  books ; 
thus,  I  hope  to  save  practitioners  much  time  and  trouble. 

Mr.  Justice  Byles,  in  his  Preface  to  the  First  Edition  of  his 
Treatise  of  the  Law  of  Bills  of  Exchange  (1829),  says,  "In 
many  cases  the  reader  will,  however,  find  the  law  laid  down 
in  the  very  words  of  the  judgment,  a  plan  which  the  Author 
has  been  induced  to  adopt,  partly  that  those  who  may  not 
have  ready  access  to  the  authorities  may  be  satisfied  that  the 
law  is  correctly  stated ;  and  partly  because  he  distrusted  his 
own  ability  to  enunciate,  on  so  complicated  a  subject,  a  general 
rule,  neither  too  narrow  nor  too  wide,  beset,  as  almost  all  such 
general  rules  now   are,    with    numerous   qualifications   and 
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exceptions."  Not  only  "  in  many  cases,"  but  in  most  cases 
the  very  words  of  both  text  writers  and  the  courts  arc  given  in 
this  Work. 

Each  subject-matter,  as  far  as  I  can  do  so,  is  treated  in  the 
fame  regular  order  and  on  the  same  plan ;  a  method  intended 
0  help  the  memory,  and  to  render  a  comparative  view  more 
easy.  I  have  concerned  myself  more  with  the  "  reason  and 
spirit  of  cases  "  which  make  law,  and  the  statement  of  general 
principles  than  with  facts.  The  latter  are  only  given  where 
they  illustrate  general  rules  and  principles. 

As  Stori/  made  free  use  of  Sir  William  Jones'  Essay,  so  I  have 
made  considerable  use  of  the  former's  commentaries  on 
the  Law  of  Bailments.  As,  however,  points  may  arise  which 
are  new  to,  or  undecided  by,  English  courts,  which  have  been 
dealt  with  by  the  American  courts,  the  practitioner  will 
naturally  like  to  consult  the  American  cases  alluded  to  in  the 
latest  editions  of  Story  or  Edwards.  It  may,  therefore, 
be  useful  here  to  give  the  following  short  accounts  of  the 
American  courts,  and  of  the  finality  and  conclusiveness  of 
their  decisions. 


Abbott's  National  Digest  (18G7),  Eeports  and 
Statutes,  Vol.  I.,  p.  vii. 

"The  United  States  Courta."  —  Supre)  ;  Court;  Circuit 
Courts;  State  Courts. — "By  the  American  Constitutions,  the 
Federal  Government  is  vested  with  the  administration  of  the 
external  relations  of  sovereignty,  as  well  as  of  certain  subjects 
of  municipal  law  which  are  deemed  to  affect  equally  the 
citizens  of  the  whole  country.  Hence,  the  decisions  of  the 
Supreme  Court  of  the  United  States  are,  in  general,  final  and 
conclusive  upon  all  the  other  courts  of  the  country,  on  all 
(Questions  turning  upon  the  organic  law  of  the  nation,  and  on 
all  questions  of  the  validity  or  construction  of  any  act  of 
Congress,  or  any  treaty  made  by  the  United  States,  or  any 
authority  exercised  under  the  United  States.  The  deference 
paid  to  the  decisions  of  the  Supremo  Court  upon  these  subjects 
is,  to   some  degree,   shared  by  the  decisions  of  the   Circuit 
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Courts,   which  arc  held  by  justices  of  the   Supreme  Court, 
associated  with  local  judges,  in  various  parts  of  the  Union. 

"  Upon  questions  of  general  commercial  law,  as  well  as 
others  upon  such  other  subjects  as  depend  rather  upon  general 
principles  than  any  local  regulations  ; — such  as  the  doctrines  of 
criminal  law  and  the  rules  of  evidence, — the  decisions  of  the 
Supreme  Court  may  be  said  to  have  an  equal  weight  with  the 
decisions  of  the  courts  of  last  resort  in  the  various  States. 
Upon  these  subjects  more  or  less  diversity  of  authority  often 
arises  between  the  courts  of  the  different  States.  And 
although  the  courts  of  a  State  follow,  often,  the  rule  clearly 
established  by  their  own  precedents,  in  preference  to  a  different 
rule  established  by  the  Supreme  Court  of  the  United  States ; 
yet,  in  the  absence  of  any  controlling  precedent  in  their  own 
courts,  the  judges  of  State  courts  would  regard  the  decisions 
of  the  United  States  courts  as  a  guide  of  equal  authority,  as 
the  decisions  of  the  courts  of  any  other  State  than  their  own. 
Especially  is  this  the  case  upon  subjects  of  commercial  law,  in 
which  it  is  felt  to  be  of  great  importance  that  decisions  should 
be  uniform ;  and  on  these  subjects  the  judgments  of  the 
Supreme  Court  of  the  United  States  are  received  with  much 
respect,  and  followed,  to  a  great  extent,  even  in  the  courts  of 
last  resort  of  the  several  States. 

"  Tliere  remains  a  class  of  cases  in  which  the  decisions  of 
the  United  States  courts  are  of  secondary  authority. 

"  Those  courts  have  jurisdiction  in  many  cases  because  of 
ilie  political  character  of  the  parties,  without  respect  to  the 
subject-matter;  hence,  they  are  often  called  upon  to  construe 
State  constitutions,  and  to  administer  State  laws.  In  these 
cases,  it  is  the  uniform  rule  of  the  United  States  courts  to 
recognise  and  follow  the  rules  clearly  established  by  the  judicial 
decisions  of  the  highest  courts  of  the  State  whose  laws  they 
are  called  upon  to  construe  and  apply. 

"  Upon  tliis  class  of  questions,  therefore,  their  decisions  are 
of  less  weight  as  precedents  than  the  decisions  of  the  courts  of 
the  State  in  question." 
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Kent's  Commentaries  on  American  Law,  14th  ed., 
by  John  M.  Gould,  Ph.D.,  189G,  Vol.  I.,  pp.  *444,  *445. 

"  The  federal  administration  of  justice  has  a  manifest 
superiority  over  that  of  the  individual  States,  in  consequence  of 
the  uniformity  of  its  decisions,  and  the  universality  of  their 
application.  Every  State  court  will  naturally  be  disposed  to 
borrow  light  and  aid  from  the  national  courts,  rather  than  from 
the  courts  of  other  individual  States,  which  will  probably 
never  be  so  generally  respected  and  understood.  The  States 
are  multiplying  so  fast,  and  the  reports  of  their  judicial 
decisions  are  becoming  so  numerous,  that  few  lawyers  will  be 
able  or  willing  to  master  all  the  intricacies  and  anomalies  of 
local  law,  existing  beyond  the  boundaries  of  their  own  State. 
Twenty-six  independent  State  courts  of  final  jurisdiction  over 
the  same  questions,  arising  upon  the  same  general  code  of 
common  and  of  equity  law,  must  necessarily  impair  the 
symmetry  of  that  code." 

From  the  above  extracts  it  will  be  seen  how  necessary  it  is 
to  be  thoroughly  versed  in  the  local  laws  before  the  decisions 
of  the  State  courts  can  be  properly  appreciated. 

Havin-T  given  the  above  extracts  with  reference  to  the  United 
States  courts,  I  will  add  a  few  words  concerning  some  of 
the  American  reports.  My  information  is  gathered  from  "The 
Lawyer's  Reference  Manual  of  Law  Books  and  Citations,"  by 
Charles  C.  Soule ;  Boston :  Soule  and  Bugbee,  1883.  It 
appears  that  there  were,  in  1883,  over  3,200  volumes  of 
Federal,  State,  and  Territorial  Eeports,  without  counting 
condensed  editions,  reprints,  digests,  statutes,  law  journals, 
or  elementary  books  ;  and  it  is  there  said  that  this  number 
was  increasing  at  the  rate  of  over  a  hundred  volumes  yearly. 
In  the  book  just  referred  to,  the  reader  will  find  a  list  of 
American  Eeports,  Digests,  and  Statutes,  with  brief  notes  in 
regard  to  editions  and  peculiarities,  and  the  abbreviations 
recommended.  Abbott's  National  Digest,  before  referred  to, 
may  also  be  consulted  on  this  subject. 
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The  following  list  of  excellent  Eeports  may  be  of  service  : 
UNITED  STATES  SUPREME  COURT  REPORTS. 


ReiKJTts. 


Dallas 
Cranch 


Wheaton 


■|  Peters  - 
-f  Howard 
I  Black  - 
'i     Wallace 

United  States  Reports 


Vols.     Abbreviations. 


4 

9 

12 

10 

24 

2 

23 
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Dall. 
Cranch 
Wlieat. 
Pet. 

How. 

Black 
Wall. 
U.S. 


CIRCUIT  COURT  REPORTS. 


Gallison 
Mason  - 
Sunniers 
Story     - 


2 

Gall. 

5 

Mas. 

3 

Sumn. 

3 

Story 

Period 
Covered. 


1790- 
1801- 
1816- 
1828- 
1843- 
1861- 
1863- 
1875- 


-1806 
-1815 
-1827 
-1842 
-1860 
-1862 
-1874 
-1899 


1812—1815 
1816—1830 
1829—1839 
1839-1843 
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PREFACE    TO  THE    CANADIAN    NOTES. 


A  LEARNED  AUTHOR  has  truly  said  that  "  Rome  rules 
to-day  by  force  of  her  reason  when  she  has  long  since 
ceased  to  rule  by  force  of  her  authority."  A  body  of  laws 
so  admirable  as  the  Civil  Code,  bequeathed  to  us  by  ancient 
Rome,  must  ever  appeal  to  the  jurists  of  all  civilized  countries, 
and,  if  her  system  has  not  been  bodily  incorporated  into 
English  law,  it  has  none  the  less  provided  a  basis  upon  which 
our  law  in  general,  and  the  law  of  Bailments  in  particular,  has 
been  largely  founded.  And,  if  the  Roman  law  has  so  pro- 
foundedly  influenced  the  jurisprudence  of  the  civilized  world, 
so,  too,  has  the  English  law  influenced  that  vast  portion  of  the 
globe  which  has  been  settled  by  members  of  the  Anglo-Saxon 
race.  The  laws  of  the  United  States  and  the  great  British 
Colonics  are  based  upon  English  law.  Th.'.^^i  this  is  the  case  is 
no  more  than  its  due,  and  the  highest  praise  of  a  system  of 
law  under  which  the  Empire  has  spread,  and  is  spreading  in 
the  security  aff'orded  by  a  jurisprudence  founded  upon  principles 
of  reason  and  justice.  The  Dominion  of  Canada  owes  much 
to  the  parent  land,  and  in  the  adoption  of  the  English  common 
'aw  she  has  proved  her  faith  in  the  principles  which  have  so 
long  guided  our  English  Courts  of  Justice.  That  she  may 
never  cease  to  be  inspired  by  such  principles  is  the  hope  of 
the  Author  of  these  Notes,  who  has  compiled  them  with 
the  earnest  desire  that  this  work  may  be  made  of  additional 
value  to  his  legal  brethren  on  the  other  side  of  the  Atlantic. 

A.  C.  FORSTER  BOULTON. 


■2,  riMi'  Court,  Tkmi'LK, 
March,  1900, 
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INTRODUCTION. 


The  gift  of  responsible  government  to  Canada,  followed  by  the 
federation  of  the  various  provinces  into  one  Dominion,  has 
given  rise  to  a  new  condition  of  things  within  the  British 
Empire.  Formerly  laws  for  the  government  of  a  colony  were 
chiefly  made  by  English  officials  and  interpreted  by  English 
judges,  as  is  still  the  case  in  Crown  colonies  and  certain 
dependencies.  But  in  the  great  self-governing  colonies,  the 
power  of  making  their  own  local  laws  has  been  fully  conceded, 
and,  as  a  necessary  conjllary  to  responsible  government,  the 
interpretation  of  those  laws  is  entrusted  to  colonial  judges. 
We  have,  thus,  within  the  Empire  a  number  of  legislatures 
promulgating  year  after  year  new  bodies  of  statute  law,  with  a 
separate  judicial  bench  in  each  province  or  colony  appointed  by 
the  colonial  executive,  interpreting  the  common  and  statute 
law  of  their  colony.  In  Canada,  with  the  exception  of  the 
province  of  Quebec,  the  basis  of  the  law  is  the  English  common 
and  statute  law  as  it  existed  at  the  foundation  of  the  colonies 
which  now  form  the  provinces  of  the  Dominion.  From  the 
date  of  the  foundation  of  each  of  these  colonies  statutes  passed 
by  the  Imperial  Parliament,  unless  otherwise  expressed,  do 
not  apply  to  the  colonies.  It  must  not,  however,  be  forgotten 
that,  although  responsible  government  has  been  granted  to 
Canada,  that  the  Imperial  Parliament  still  retains  the  right 
to  pass  laws  affecting  the  Dominion.  The  Imperial  Parliament 
is,  in  fact,  the  supreme  legislative  body  of  the  Empire.  If  it 
were  not  so  the  British  Empire  would  not  exist.  As  Macaulay 
has  said,  "Very  few  propositions  in  politics  can  be  so  frequently 
demonstrated  as  this — that  parliamentary  government  cannot 
be  carried  on  by  two  really  equal  and  independent  parliaments 
in  one  empire."  Legislative  power  in  Canada  is  therefore 
subject  always  to  the  supremacy  of  the  Imperial  Parliament, 
and,  by  the  British  North  America  Act,  is  divided  between 
the  central  and  provincial  legislatures,  the  Canadian  people 
being  thus  subject  to  no  less  than  three  distinct  law-making 
bodies.     If  a  citizen  thinks  that  in  legislating  on  any  matter 
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affecting  his  rights  the  Dominion  or  Provincial  legislature 
has  exceeded  its  jurisdiction,  he  may  challenge  the  legality 
of  the  statute  in  a  court  of  law ;  but  as  regards  a  statute  of 
the  Imperial  Parliament,  he  has  no  such  right.  The  laws 
of  Canada  must  therefore  be  sought  in  such  stati;tes  of  the 
Imperial  Parliament  as  apply  to  Canada,  the  statutes  of 
the  Dominion  and  Provincial  legislatures,  and  the  common 
law  of  England.  The  last  mentioned  great  body  of  law 
was  introduced  by  colonial  statutes  into  the  various  colonies 
of  Canada;  but  according  to  many  high  authorities  this  was 
imnecessary,  as  Englishmen  are  supposed  to  carry  the  common 
law  of  England  with  them  when  founding  a  colony.  Canadian 
law  is  thus  closely  akin  to  the  law  of  England.  The  profession 
use  the  works  of  English  text  writers,  the  judges  are  guided  by 
the  decisions  in  the  English  reports,  and  English  statutes 
applying  only  to  the  British  Islands  are  not  infrequently 
adopted  by  the  Dominion  or  the  Provincial  legislatures.  It 
is  in  fact  daily  becoming  a  matter  of  the  utmost  importance 
that  in  all  parts  of  the  Empire  where  English  law  prevails  that 
the  statute  law  should,  so  far  as  local  conditions  render  it 
possible,  be  assimilated,  and  the  interpretation  of  that  law  by 
the  different  courts  be  as  nearly  as  possible  the  same.  In 
Canada  it  has  been  decided  in  numerous  cases  that  where  the 
English  and  Colonial  law  is  substantially  the  same  that  decisions 
of  the  English  Court  of  Appeal  shall  be  followed.  According 
to  a  decision  of  Diibuc,  J.  {McLcnaghan  v.  Hethcrington, 
8  M.  E.,  p.  357),  where  the  decisions  of  courts  of  sister  pro- 
vinces of  Canada  are  at  variance  with  English  decisions,  in 
questions  where  the  law  is  substantially  the  same  in  Imperial 
and  Provincial  legislation,  the  doctrine  adopted  by  the  English 
courts  should  be  followed.  In  i\v  case  of  Trimble  v.  Hill, 
5  App.  Cas.  342,  Qiv  Montague  Smith,  in  delivering  the  judgment 
of  the  Privy  Council,  said,  at  p.  344,  "Their  lordships  think 
the  court  in  the  colony  might  well  have  taken  this  decision  as 
an  authoritative  construction  of  the  statute.  It  is  the  judgment 
of  the  Court  of  Appeal,  by  which  all  the  courts  in  England  are 
bound  until  a  contrary  determination  has  been  arrived  at  by 
the  House  of  Lords.  Their  lordships  think  that  in  the  colonies 
where  a  like  enactment  has  been  passed  by  the  legislature  the 
Colonial  courts  should  also  govern  themselves  by  it."  A 
recent  case  in  Ontario  has  also  brought  a  valuable  expression 
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of  opinion  on  this  subject.  Armour,  C.J.,  in  Hollender  v. 
FfouUics,  26  0.  K.,  at  p.  6G,  is  reported  thus  : 

"  It  is  said,  however,  that  we  ought  to  follow  the  decision  of 
onr  own  Court  of  Appeal  in  Woodruff  v.  McLennan,  14  A.  E.  242, 
in  preference  to  the  decision  of  the  Court  of  Appeal  in  England, 
in  Vadala  v.  Lowes.  I  do  not,  however,  see  the  wisdom 
or  propriety  of  such  a  course,  although  it  was  adopted  in 
Macdonald  v.  McDonald,  11  0.  R.  187,  and  McDonald  v. 
Elliott,  12  0.  R.  98.  For  the  judicial  committee  of  the  Privy 
Council,  our  highest  appellate  tribunal,  in  Trimble  v.  Hill, 
!)  App.  Cas.  342,  expressed  the  opinion  that  as  to  the  matter 
in  controversy,  the  Colonial  courts  ought  to  have  followed  the 
judgment  of  the  Court  of  Appeal  in  England ;  and  if  so  as  to 
the  matter  in  controversy  in  that  casa,  much  more  ought  they 
^■0  do  so  in  this,  involving,  as  it  does,  a  question  of  such  wise 
and  general  interest  as  the  binding  effect  of  a  foreign 
judgment." 

Where,  however,  the  English  and  Colonial  law  is  different, 
English  case  law  is  not  binding.  In  Woodruff -v.  McLennan, 
14  0.  A.  R.,  Burton,  J. A.,  now  Sir  George  Burton,  expressed 
the  opinion  that  "  If  the  dictum  attributed  to  Sir  Montague 
Smith,  in  the  case  of  Trimble  v.  Hill,  5  App.  Cas.  342,  in  the 
Privy  Council,  means  only  that  where  in  a  colony  an  enactment 
precisely  similar  to  an  Act  passed  by  the  Imperial  Parliament 
has  received  a  construction  by  the  Court  of  Appeal  in  England, 
that  construction  should  be  adopted  and  acted  upon  by  the 
courts  of  the  colony  until  a  contrary  determination  has  been 
arrived  at  by  the  House  of  Lords,  I  do  not  think  that  any 
exception  could  be  reasonably  taken  to  it ;  but  if  it  is  intended 
to  express  the  view  that  an  appellate  court  in  a  colony  is  bound 
under  any  circumstances  to  follow  a  decision  of  the  English 
Coiu't  of  Appeal,  I  must  respectfully  but  decidedly  dissent  from 
that  view.  The  very  greatest  respect  is  due  and  should  be 
paid  to  the  decisions  of  that  tribunal,  but  in  performing  the 
function  entrusted  to  us  as  an  appellate  court,  we  are  bound, 
in  my  opinion,  to  exercise  the  right  to  act  upon  our  own 
judgment,  governing  ourselves  by  the  same  rules  as  the 
judicial  committee  profess  to  act  upon,  viz.,  'not  to  depart 
from  the  decision  arrived  at  by  the  Court  of  Appeal  unless 
entertaining  a  clear  opinion  that  the  decision  arrived  at  is 
wrong.' 
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"Looking  at  the  eminence  of  the  judges  at  present  constituting 
the  Court  of  Appeal  in  England,  the  occasion  in  which  any 
Colonial  court  would  feel  justified  in  disregarding  a  judgment 
of  that  tribunal  must  be  very  rare  ;  but  in  cases  where  a  clear 
opinion  of  its  incorrectness  is  entertained,  the  suitor  is  entitled 
to  the  independent  judgment  of  the  Colonial  court." 

It  will  thus  be  seen  that  while  the  Canadian  courts  recognise 
the  decisions  of  the  House  of  Lords  and  Court  of  Appeal  as 
binding  when  the  decision  is  upon  precisely  the  same  statute, 
yet  when  there  is  a  divergence,  the  English  decision  is  not 
invariably  followed.  The  Eailway  and  Canal  Traffic  Act  differs 
somewhat  from  the  Dominion  Eailway  Act,  the  latter  going 
further  in  the  direction  of  protection  to  consignors.  But  the 
Supreme  Court  recognising  the  distinction,  has  not  followed 
the  English  decisions  upon  the  English  Act.  Upon  the 
question  of  the  authority  of  English  cases  where  the  matter  at 
issue  is  not  based  on  statute  law,  r(>ference  may  be  made  to  the 
dicta  of  Sir  William  Young  in  the  case  of  Dodson  v.  Grand 
Trunk  Bail.  Co.,  2  Geldert  &  Oxlcy  (n.s.),  referred  to  in  the 
Author's  notes  at  p.  411,  and  the  judgments  of  Chief  Justice 
Moss  in  Fitzgerald  v.  Grand  Trunk  Rail.  Co.,  4  0.  A.  R.  601, 
Mr.  Justice  Eose  in  Richardson  v.  Canadian  Pacific  Rail.  Co., 
19  0.  E.  369,  and  Burton,  J.  (now  Sir  George  Burton),  in 
Vogel  V.  Grand  Trunk  Rail.  Co.,  10  0.  A.  E.  170. 

Eecently  a  new  departure  has  been  made  in  the  assimilation 
of  what  may  be  called  Imperial  law,  the  chief  justice  of  the 
Dominion  having  been  appointed  a  member  of  the  Privy 
Council.  That  Sir  Henry  Strong  will  prove  by  his  judgments 
the  wisdom  of  such  an  appointment  is  undoubted,  but  the  fact 
is  noticeable  as  making  one  more  step  in  the  direction  of  an 
assimilation  of  English  law.  The  codification  of  the  law 
relating  to  the  sale  of  goods  and  bills  of  exchange  in  England 
has  been  followed  by  an  almost  similar  codification  of  the  law 
in  Canada,  and  it  is  to  be  hoped  that  further  efforts  will  be 
made  to  still  further  bring  the  laws  of  England  and  the  laws 
of  Canada  into  greater  uniformity.  It  is  too  much  to  hope  for 
an  imperial  code,  but  the  common  law  of  England  as  it  exists 
to  day  in  England  and  Canada  might  well  be  further  codified 
and  assimilated. 
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SECTION  I. 

AUTHORITIES. 

The  |)rin('ii);il  writers  on  bailments  arc  : 

(I)  (Jliiof  .lustice  Holt,  who  <i;iivc  ^roat  consideration  to 
the  subject,  in  his  colehratcd  jud^incnt  (Udivcrcd  in 
the  case  of  Coi/as  v.  Ih-niard  ((1704),  Ijord  Kiiyni. 
in);.)).       There    ho    describes    the    dirteront-    icinds    of 
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radon,    wlioin    he    confesses    to   be  then  (no\ 


be  it  notcnl,  nearly   two  luindred  years  a<;o)   "  an  old 


itl 


lutlior, 


(2)  Sir   WiUiam  ./ones,  wlio  in  the  year   17S1   published   1 


av  on 


the    Law  of   Bailments,   whit'h,  savs  Jud 


us 


uc 


Sfori/,  in  the  preface  to  liis  own  work,  next  mentioned, 
"  deserves  <;reat  ])raise  for  its  (decant  diction,  its 
various  research,  and  its  abundant  learninu,"  and 
which  he  ooes  so  far  as  to  describe  in  s.  10  as 
"  beautiful "'  :  and  wliich  Mr.  li.  AV.  Brid^man,  in  liis 
Short  View  of  Iie<ial  Biblioora}ihy  (1IS07),  at  p.  177, 
(^xtols  as  "  a  most  |)erfect  specimen  of  a  method  of 
treatinir  law  subjects." 


Canadian  Cases. 

Tlie  law.s  of  Caimilii  are,  with  the  oxception  of  tlie  Province  of  Queliec, 
tlie  laws  (if  p]nj,'laii<l  as  tliev  existed  at  the  foumlatiou  of  the  various  eolouies 
which  now  coustitule  the  Doiiiinioii,  adapted  to  the  ie(piireinents  of  a  new 
coniniunity,  and  suliject  to  any  nioililication  sul)se([iiently  imposed  hy  federal 
or  provincial  statute.  Blackstone,  in  his  Commentaries  (Vol.  I.  107),  .«ays:  "it 
hath  heen  held  that  if  an  uniidiahited  country  he  discovered  and  planted  hv 
English  suhjects,  all  the  Enj^lisji  laws  then  in  l)ein,i,'  (which  are  the  hirtli- 
right  of  every  .subject),  are  inunediately  then  in  force.     But  this  must  he 
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(.'})  J<mph  Stoiy,  Lli.l).,  the  jfrciit  Amorinin  lawyer,  who, 
ill  l.s;j2,  hciiiM-  flicn  I'fot'cssor  of  \i,i\v  in  lljirvard 
I'liivcrsity,  jiublislicd  liis  ( 'oiiiiiKMilarics  on  the  liiiw 
of  I'iiilmcnts,  with  illiistr:ili<»iis  iVoiii  the  civil  and 
foroii^ii  law,  the  ninth  and  hist  edition  oi  which  was 
piihlislicd  as  \on<s,  a;i<)  as  |.S7<S,  tni(h'i'  the  eiiitorship 
of  Mr.  .lames  Sehoiiler,  hy  Litth'.  I'rown  and  Co.,  of 
Boston,  U.S.A.,  and  it  .s  to  this  edition  that  I  shall  refer, 
unless  any  other  edition  is  |iarticiilarly  mentioned. 

(4)  fsaar  J'JdwKi-d.i,  liL.  I).,  another  learned  Anieriean  author, 
who,  in  IH.');'),  |iul)lislied  his  treatise  on  the  law  of 
hailnients.  Tlu^  third  edition  of  his  work,  hy  JOdwin 
Baylies,  was  pnlilished  in  \H[}',\  hy  Haidis  and  Brothers, 
New  York,  and  Alhany,  N.Y. 


SECTION   II. 


DERIVATION   AND   DEFINITION   OF   TERMS. 

(a)  Derivation  of  the  word  Bailment. 

In  the  La\,'-French  Dictionary,  collected  out  of  the  hest  authors 
hy  "  h\  U.,""  1701,  will  be  foimd  : 

"  Bailer,  to  commit,  deliver,  or  pawn." 

According-  to  Jilaclstone,  "hailment"  is  derived  from  the  French 
Inullt'i'— to  deliver  (s(H!  2  151a,  Com.  p.  I.')!). 

in  Kelhaiirs  Norinan  Law  Dictionary,  1771),  is  found: 

"  BaiUev^  to  let  forth,  to  lend,  to  deliver." 

From  the  above  it  will  be  seen  that  the  leading;"  ideas  involved 
ill  the  word  bailment  arc  those  of  "  to  commit,  deliver,  lend,  pawn, 
and  let."  Storii  says  the  term  bailment  is  derived  from  the  French 
word  hailU'i',  which  signities  to  deliver,  and  that  it  is  a  conipen- 
ilious  word  to  signify  a  contract  resulting  from  deliverv  (Story, 
s,  ■>). 


Canadian  Cases. 

unik'istDod  witli  very  many  and  veiy  great  restrictions  ;  they  carry  with 
tluMu  only  so  nuicli  of  tlie  English  law  as  is  apiilicalile  to  their  own  situation 
iiiiil  the  condition  of  the  infant  colony," 

Lord  MamficM,  in  the  case  of  Lindo  v.  Lord  liodiicy,  reported  in  note  1 
to  the  case  of  Le  C'aiix  v.  Edoi,  Doug,  .')94,  says  :  "  The  colonists  take  all 
tlio  coinnion  and  statute  law  of  England  apidicabie  to  tlieir  situation 
and  condition,"  To  what  extent  these  laws  i)revail  in  colonies  settled  hy 
l''ii;,'lishinen  is  a  ([uestion  which  has  occasioned  much  discussion,  witliout 
inndming  any  rule  aiiproaching  jnecision  for  our  guidance.     Neither  is  the 
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(b)  Definitions  in  General  and  Legal  Definitions  in  Particular. 

Mr.  .lA///,  in  the  introduction  to  liis  systoni  of  fjo^iic,  s;iys  tlint 
tho  definition  we  set  out  with  is  seldom  tliiil  wliicli  a  more  extensive 
kno\vled;;-e  of  tlie  sulijeet  shows  to  !)(>  most  !ip|)ro|iriiit('.  "  So 
Ion*;,'"  lie  iidds.  "as  the  seionoes  are  impert'ect,  th(>  (hdinitions  must 
partake  ol'  tlieir  imperl'ection  ;  and  ii"  tlu>  former  are  pro^fressivo, 
the  latter  ou^flit  to  he  so  too.  As  mneli,  therefore,  as  is  to  he 
oxjuH'teil  from  a  definition  phicod  at,  the  commencement  of  a  snl)j(rt 
is  tliiit  it  slioidd  (h'line  th<»  scope  of  our  intpiiries."  A^ain,  in  his 
eliiiptor  "  Of  Definition,"  lie  says,  ''  tho  main  purpose  of  scientific 
(h'finitions  is  to  serve  as  tlie  hmdniarks  of  scientific  classification."" 

Lord  Justice  Lhidlci/,  in  his  treatise  on  the  Law  of  I'artncrship 
(.'ith  edit.,  p.  1).  says  that  "to  franut  a  definition  of  any  le^al 
term  which  shall  he  hoth  positiv(dy  and  netjiitively  accurate  is 
possihle  (mly  to  those  who,  havin;;'  lee;islative  authority,  can  adapt 
tlie  law  to  their  own  definition.  Other  p(>rsons  have  to  take 
tho  law  as  thev  Hnd  it  ;  and  rarely  indeed  is  it  in  their  |iower 
to  frame  any  definition  to  which  exception  may  not  justly  l)e 
taken.  All  that  thoy  can  usefully  attempt  is  to  analyse  the 
nieaninf;s  of  tho  words  they  use,  and  to  take  care  not  to  "inploy 
the  same  word  in  dilierent  souses,  where  so  to  do  can  possil)ly  lead 
to  confusion."  And  this  eminent  judfj;e,  without  attempting;  to 
define  the  terms  "  partners"  and  '"  partnership,""  thinks  it  sufHcient 
to  |)oint  out  as  accurately  as  possihle  the  leadint/  idcax  involved  in 
those  words. 

///  jure  Dinnls  definltio  perladoaa  est. 

The  difficulty  and  dan<j,er  of  attemptini;  len;al  definitions  are  well 
known  to  le<;islators  and  to  every  one  who  has  put  the  definitions 
of  the  ahlest  writers  to  the  test,  or  has  hims(df  attem])ted  to  draft  a 
definition.  Law  is  so  mutahle  that  there  can  he  no  finality  in  its 
definitions. 

"•Except  in  mathematics,  it  is  difficult  to  frame  exhaustive 
definitions  of  words ;  they  must   he  construed  with   reference  to 
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ilitiiculty  removed  by  the  fact  that  .several  of  the  provinces  (previous  to  the 
British  North  Amenca  Act),  enacted  l)y  colonial  statute  tliat  such  laws 
shonld  be  in  force.  In  Ontario,  for  instance,  where  the  first  act  of  the  oM 
lef,'ii^lature  of  Upper  Canada  (now  Ontario)  was  to  make  the  law  of  England,  as 
it  stood  in  tlu;  fourteeifjih  yi^ar  of  the  reij,'n  of  (ieo.  III.,  the  rule  of  decisi(3n  in 
all  questions  of  property  and  civil  rights,  the  exce])tion  was  made  in  respect  to 
ecclesiastical  rights  and  dues,  tlie  poor  laws  and  the  law.s  of  bankruptcy.  Ami 
since  the  Ontario  courts  have  frequently  determined  that  particular  English 
statutes,  which  either  were  provided  for  local  purposes  cr  were  not  a])plical)le  in 
their  provisions  to  the  circumstances  of  the  colony,  were  not  in  force,  they  have 
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the  siilijcc't-inattcr  to  which   thcv  iirc  ii|t|)li('il '"  (  Wakefield   Local 
Ihuinl  V.  Lee  ( ISTC),  1  Ex.  D.  \VM\,  al  p.  iilH  :   ih'ove,  '.),). 

"  Dcliiiitioiis  iirc  most  (lifticuh  "*  (  7'/((n/ir,v  and  Memei/  Marine 
liisiiMiifr  <  '<).  V.  JIainiltou  Franer  and  ( 'o,  (1887),  12  Aj)j).  L'u.s.  -Itii, 
al  |).  ll'^  :  Lord  lininueell). 

Statntofii   hefnilt'tonx. 

I'arliaiiKMit  renders  le^ial  terms  e(|uivocal  l)y  its  dirt'eriii;^ 
licliiiitioiis  of  them.  Occasionally  it  mak((s  the  same  word  hear 
slin;litly  diti'erent  meanin;i;s  in  the  same  Act,  <v/..  The  Merchant 
Slii|)|iinn-  Act,  IM'.II,  Part  VII.,  which  conlines  certain  definitions 
t(i  that  part  of  the  Act  only,  and  tlu;  Sale  of  (Joods  Act,  181K-}, 
Part  1..  s.  2,  which  confines  a  definition  to  that  section  of  th(^ 
Act  oidy. 

Any  mnltiplication  of  statutory  definitions  where  they  ditt'er 
from,  or  tend  to  disturb,  the  ordinary  si«fnifications,  is  nnich  to 
lie  (le|)recate(l.  Such  an  expedient,  for  hnnity's  sake  alone,  should 
111'  avoideil  as  far  as  possil)le. 

■'  It  is  obvious,  of  course,  to  any  lawyer  that  one  of  tlie  difliiculties 
ill  iiitcrpretin;;'  an  Act  of  this  kind  (Metropolitan  Uuildin^"  Act, 
I.S")")  (J8  it  ID  Vict.  c.  122)  )  arises  from  tlio  fact  that  rarliament 
lias  seized  hold  of  the  term  'owner  '  as  a  convenient  term  to  use, 
and  there  applied  it  by  means  of  a  definition,  ami  the  difhculty 
arises  from  this  definition  not  beinif  so  clear  as  to  be  free  from  all 
aiiil)io;uity "'  (FiUinjIiani  v.  Wood,  [18*Jl]  1  Ch.  r)l,  at  ]i.  .")(!  : 
Chitlih  •'.). 

It  is  imi)ortant  and  interesting  to  note  how,  from  time  to  time, 
the  word  "bailment"  has  been  defined.  I,  therefore,  now  give 
its  definitions  in  chronologicul  order,  :'nd  it  will  be  found  that, 
notwithstanding  their  several  and  resjiective  dift'erenees  and  imper- 
fections, they  collectively  point  out  the  leading  ideas  of  bailment, 
and  are  sufficient  for  all  practical  purposes. 
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I'V  MiR'li  (U'cisions  placed  the  Law  of  the  Province  of  Ontario  on  very  much  the 
siiiiic  fooiiii^'  as  it  wouM  have  stood  if  the  Englisli  law  had  never  been  formally 
intKidiiced.  In  Reynolds  v.  Vaughan,  1  B.  C.  Rep.  3,  it  was  said,  by  Biybie,  C.J., 
tliiit  "  All  {"'nj^lislunan  going  to  found  a  colony  may  1)e  supiiiised  to  know  the 
i:niiiiii(in  law,  by  common  sense,  ajid  to  carry  tlie  statutes  (in  the  form  of  Cliitty) 
in  his  hands.  But  Orders  in  Council  are  soTuething  extra,  and  do  not  apply 
t'ltlicrycojin'o  riyurc  or  by  the  help  of  the  English  Law  Ordinance,  1807,  which 
L'stiiljlishus  in  British  Columbia  '  the  civil  and  criminal  laws  of  En^'laiid  ms 
the  same  existed  on  the  IBth  November,  1868.'  I  think  those  words  mean 
omiinion  and  statute  law,  and  not  Orders  in  Council,  although  issued  under 
the  authority  of  an  Act  of  Parliament." 
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(c)  Some  Definitions  of  the  word  Bailment. 

j\Ir.  Justico  Bliit'knloiic,  in  his  Coinnientiirics  on  the  Laws  of 
England,  Vol.  II.,  p.  iJ'Jt!.  alludes  to  "  liaihuent ,  or  ^VA'w^xs  of -loods 
to  another  person  for  a  partieular  ns(>  "  ;  and  at  p.  l")!  of  the  same 
volnni(>,  says  :  '"  Bailniciil  is  a  deliverv  of  iroods  in  trust,  upon  a 
contract  expressed  or  implied,  that  the  trust  shall  he  liiithfully 
executed  on  the  part  of  the  hailee."  ,'  1) 

8ir  Will/am  Join'.'i,  in  his  E>say  on  the  Law  of  I'ailments 
(•4th  edit.,  iS'.V,)),  at  |)p.  1,  117  respectively,  <rives  the  two  l'ollowin<f, 
and  slio;htly  varying,  delinitions  : 

''  Bailment  or  a  delivery  of  goods  on  a  condition.  expres;;ed  or 
im})lied,  that  they  shall  he  restored  hy  the  hailee  to  the  hailor, 
or  according  to  his  directions,  as  soon  as  the  purpose  for  which 
they  were  hailed  shall  he  answered"  (p.  1). 

"  Bailment  is  a  delivery  of  goods  in  trust,  on  a  contract,  ex])ressed 
or  im[)lied,  that  the  trust  shall  hv  duly  executed,  and  tlie  goods  re- 
dfdivered,  as  soon  as  the  time  or  nse  for  wliich  tliey  W{>re  hailed 
shall  have  elapsed  or  he  performed"  (p.  117). 

Sir  i/cnri/  Gic/'ll/ni  gives  the  latter  paragraph  in  Bacon's 
Ahridgment. 

It  is  t(t  ho  ohserved  that  neither  of  the  ahove  definitions  given 
hy  Sir  WiUlattt  ./ours  includes  a  hailuKMit  to  a  factor,  and  in  his 
second  definition  tlie  notion  of  a  trust  is  introduced.  Lord  I/nll 
includes  factors  in  his  fifth  sort  of  hailments,  as  will  he  here- 
ai'ter  seen. 

Stori/,  in  liis  Commentaries  on  the  Law  of  Bailments  (s.  2), 
considers  that  "  it  may  he  said  that  a  hailment  is  a  delivery  of 
a  thing  in  trust  for  some  special  ohject  or  purpose,  and  upon  a 
contract,  ex[)ress  or  implied,  to  conform  to  the  ohject  or  ])urpose  of 
the  trust."" 

It  will  he  noticed  that  every  authority  ahove  cited  uses  the 
expression  ''  in  trust."  Now  this  expression  is  clearly  not  intended 
to  have  the  same  meaning  as  it  has  when  tccliiu'cdlli/  used  in 
connection  with  real  property.  When  used  in  relation  to  hailments 
it  is  Intended  to  express  a  confidence  reposed  hy  the  hailor  in  the 
bailee,  or  a  reliance  on  the  charactcu',  integrity,  worth,  honesty, 
or  credit,  as  the  case  n.iay  recpiire,  of  the  hailee,  in  the  i/i'iit'ral 
acceptation  of  those  terms.  That  this  is  so  I  need  only  <iuote  the 
following  passage  : 
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(1)  A  tiulicitor  receiving  ii  iiotu  I'roiu  liis  client  for  colU'clion,  is  bomul  ti» 
collect  or  return  it,  or  account  for  its  loss  on  grounds  relieving  him  i'riuii 
blanie,  otherwise  lie  is  accountable  for  the  loss  of  the  note  and  for  all  clanmgcs 
resulting  therefrom  (Gould  v.  Ilia  irh-'uf,  2!>  N.  S.  L.  I^  301), 
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"  A  tccliniciil  friist,  indeed,  crentod  hy  tlio  limitation  of  a  second 
ii<e.  was  forced  into  tlie  courts  of  ('(juity  in  the  maimer  formerly 
mentioned  ( I'ook  II..  cli.  20)  ;  and  this  .s-ywvV.v  of  trust,  extended 
liv  inference  and  constrnction,  have  ever  since  remained  as  a  kind 
of  jKcii/hiDi  in  those  courts.  Hut  there  are  other  trusts  which 
are  eoiiiiisahle  in  a  court  of  law.  as  ch'posits  and  all  manner  of 
liaihnents"  (H  T.Ia.  Com.  l;)!,  I:i2). 

Sir  Jiuiics  Stephen,  in  liis  Digest  of  the  Criminal  Law,  Jird  edit., 
at  |p.  21  "i,  defines  hailment  as  follows: 

"  \Vh(>re  one  person  delivers,  or  causes  to  be  delivered,  to  another 
any  nioveal)ie  lliinn;  in  order  that  it  may  he  kept  for  the  person 
making-  the  delivery,  or  that  it  may  be  used,  gratuitously  or 
otherwise,  by  the  person  to  whom  the  dolivory  is  made,  or  that  it 
may  bo  k(>pt  as  a  ph'doe  by  the  jierson  to  whom  delivery  is  nuule, 
or  that  it  may  be  carried,  or  that  work  may  l)e  (hme  u[)on  it  by  the 
person  to  whom  delivery  is  made  i;ratuitousiy  or  not,  ami  when  it 
is  tiie  intention  of  the  parties  that  the  speciHc  tliin;;  so  delivered, 
or  the  article  into  which  it  is  to  be  made,  shall  be  delivered  either 
to  the  person  making'  the  delivery  or  to  some  other  person  appointed 
l)y  him  to  receive  it  ;  the  person  making-  the  delivery  is  said  to  bail 
the  tiling-  delivered  ;  the  act  of  delivery  is  called  a  bailment  ;  the 
person  uiakinjr  the  delivery  is  called  the  bailor  ;  the  person  to 
whom  it  is  made  is  called  the  bailee."  (2) 

The  above  appears  to  be  a  mere  (h-claration  of  tlii^  facts  which 
the  name  "  I)ailment  "  involves  in  its  siiiuiiication.  From  the 
varyinii-  (h'Hnitions  <iiven  above,  it  may  be  fathered  that  the  chief 
characteristic  of  a  bailment  is  the  inli'iiatiiui  of  a  chattel  by  a 
person  called  the  bailor  to  another  person  called  the  bailee  for 
some  purpose  upon  a  eonlraet,  e.rpreKs  or  implied.  It  is  necessary, 
therefore,  to  hiive  a  clear  notion  of  what  a  contract,  express  or 
implied,  is. 

(d)  Definition  of  a  Contract. 

A  contract  is  an  agreement  which  the  law  >Ail]  enforce,  made  upon 
sufficient  consi(h'ration  or  with  certain  solenmities,  by  which  some- 
thing- is  willed  to  be  done  or  forborne  by  one  of  tlie  parties,  snch 
will  bein^-  conununicated  to  the  other  of  the  jiarties  by  some  act 
ciiiia^'u;!,-  to  carry  it  into  ctlect.  In  support  of  this  definition,  the 
t'dllowinn-  (pmtations  will  suffice  : 

1.  "A  contract,  iiccordin;>;  to  the  well-known  definition  of  Sir 
Willidm  JitiirLitoiw   (2  151a.   Com.  ■Ii2),  is   an   a<^reenient    npon 
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(2)  Tlie  iti.si)lvent,  a  miller,  af^Tunl  to  grind  wheat  for  tlie  eliiimiuils,  ami  to 
deliver  to  tliem  a  liariel  of  iluur  of  a  f^pecilied  (juality  for  ao  many  hut^helH 
nf  wheal.     IM(1,  this  was  a  Imilmcnt  (In  >r  Williams,  31  U.  C.  Q.  B.  143). 
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!«iiffici('nt  consideration  to  ilo  or  not  to  do  a  purticului'  ''ct. 
According;'  to  this  dotinition  it  is  an  ai;r('oinont.  Now,  in  order  to 
constitute  an  a<j;reenient  or  contract,  two  things  arc  retjnisite — 
first,  the  will,  and,  secondly,  some  act,  whether  in  word  or  deed, 
whereby  that  will  is  coniniunicated  to  the  other  party.  No  man 
has  entered  into  an  agreement  or  contract  to  do,  or  not  to  do,  some 
particular  thir  >;  unless  he  has  willed  that  the  thing  should  ho  done 
or  t'orhorne,  and  also  has  connnunicated  that  will  to  the  other  party 
by  some  act  engaging  to  carry  it  into  eti'ect.  When  hotli  parties 
will  the  sanio  thing,  and  each  connnunicates  liis  will  to  the  other, 
with  a  mutual  engagement  to  carry  if  into  effect,  then  (and  not  till 
then)  an  agreement  or  contract  between  the  two  is  constituted. 
Now  this  is  not  a  mere  theoretical  dis(|uisition,  but  a  statement 
of  sound  ])ractical  jirinciples  of  universal  law,  ami  of  the  law  of 
England  in  particular"  {llaiines  v.  /laijncs  (1801),  1  Drew.  &  Sni. 
-120,  at  p.  4;5o  :    K'nuh-rMcii,  V.-C.)  . 

2.  "  I  understand  by  a  contract  an  agreement  wliich  the  law 
will  enforce,  and  I  apprehend  that,  speaking  generally,  the  law  will 
enforce  all  agreements  made  upon  good  consideration,  or  with 
certain  solemnities  wliicli  dispense  with  consideration.  Agreement 
and  consideration  are  thus  the  elements  which  constitute  a  contract 
not  under  seal.  ^^  may  seem  trivial  to  mention  such  obvious 
matters,  but  attention  to  them  appears  to  me  to  clear  up  many 
decisions  which  are  not  otherwise  readily  explained"  (Alderxon  v. 
MiuU/son  (1880),  ")  Ex.  I).  2il3,  at  y[).  2D7,  298  :  Stephen,  J.). 

(e)  Definition  of  an  Express  Contract. 

An  e.rpress  contract  may  be  in  writing  (either  with  or  without 
seal),  or  by  word  of  mouth,  or  ])artly  in  writing  and  partly  by 
word  of  mouth,  and  "it  should  be  borne  in  mind  that  ii  written 
contract  not  under  seal  is  not  the  contract  itself,  but  only  evidence 
— the  record  of  tlie  contract.  When  the  parties  have  recorded  their 
contract,  the  rule  is  that  they  cannot  alter  or  vary  it  by  parol 
evidence.  They  put  on  ]uiper  what  is  to  bind  them,  and  so  make 
the  written  document  conclusive  evidence  between  them.  But  it  is 
always  open  to  the  jiarties  to  show  wliether  or  not  the  written 
document  is  the  binding  record  of  the  contract "  (  Wah-  v.  //arraji 
(1801),  0  H.  ct  N.  708,  at  pp.  774,  775  :  nmmu'ell,  H.).  (3) 
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(3)  Wliere  a  proposal  is  iiiiidi!  in  writing  liy  one  party  and  accepted,  ad  idem, 
by  the  (itlier,  eitliur  verbally  or  by  acting  ujxjn  it,  the  contract  is  a  writtt'ii 
one  {per  Jlurton,  J.  A.,  10,  0.  A.  R.  220). 

If  the  legal  part  of  a  contract  can  be  severed  from  that  which  is  illegal,  tin' 
former  shall  stand  good,  whether  the  illegality  exist  by  statute  or  connnun 
law  (/It/'  iJskr,  J.  :  Kitclnny  v.  Hiih-K,  G  0.  U.  63!)). 


iiiiplied  {R 
Other  ir 
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(f)  Definition  of  an  Implied  Contract. 

An  implied  contract  is  t'ouiidcd  on  the  prcsuinod  intention  of  tho 
|iarties,  "  <rathcro(l  from  tlicir  acts  and  deeds,  in  connection  with 
sinToundin^f  circumstances,  as  well  as  from  tlieir  words  ;  and  tho 
law.  therefore,  im[)lies  from  the  silent  lanfj;uage  of  men's  conduct 
and  actions,  contracts  and  promises  as  forcihle  and  hinding  as  tliose 
tliat  are  made  by  express  words,  or  through  tho  medium  of  written 
memorials"  (Addison  on  Contracts,  7th  edit.,  p.  21).  See  also 
Chittv  on  ('Ontracts,  (Jhap.  III.,  where  numerous  examples  of 
implied  jiromises  are  oiven. 

In  this  connection  th(^  followinff  (quotations  are  vahiahle  : 

1.  "  We  think  the  cases  have  established  that  where  a  relation 
exists  between  two  parties,  which  involves  the  j)erformance  of 
certain  duties  by  one  of  them  and  the  payment  of  reward  to  him 
by  the  other,  the  law  will  imply,  or  the  jury  may  infer,  a  promise 
by  each  party  to  do  what  is  to  be  done  bv  him  "  {Moiuian  v.  Rarcij 
(18(;i),  t;  H."  it  N.  2t;5,  at  p.  -iTi;  :    PoUock,  C.B.).  (-i) 

i.  "  No  court  has  a  ri<iht  to  imply  any  term  as  between  parties 
which  was  not  clearly  and  obviously  within  the  contemplation 
of  bot!  he  j)arties  "  (/hitler  v,  Mancliexter,  Sheffield,  and  Lincoln- 
gli/n  lUiil.  Co.  (1888),  21  Q.  B.  U.  207,  at  p.  212:  Lord 
h:^lu',',  .ALU.). 

."!.  ••  I  aore(>  with  tlie  rule  as  laid  down  l)y  the  Master  of  the 
Rolls  (Lord  llxhei'),  viz.,  that  the  Court  ou^ht  not  to  imidy  a  term 
in  a  contract  unless  there  arises  from  the  lan<i;ua<i;e  of  the  contract 
itself,  and  the  circumstances  under  which  it  is  entered  into,  such 
an  inference  that  the  parties  must  liave  intended  the  sti])ulati()n  in 
<|Uosti()n  that  the  Court  is  necessarily  driven  to  the  conclusion 
that  it  must  l)e  implied.  To  state  the  rule  in  anv  wider 
terms  would  l)e  ji'oino-,  I  think,  beyond  what  is  justitiable  on 
prineipl(> "'  {//(loih/n  and  Co.  v.  Wood  ond  Co.,  [18111]  2  (j.  B. 
bss,  ;it  p.  4<J4  :    /\a>/,  L.J.). 


(g)  Difference  between  an  Express  and  an  Implied  Contract. 
1.  "I  cannot  think  there  can  be  any  ditference  as  to  the 
eonse(|uences  resulting-  from  a  breach  of  contract  by  reason  of 
that  contract  being  either  express  or  implied.  The  only  dift'erence 
between  an  express  and  an  im[)lied  contract  is  in  the  mode  of 
substantiating  it.     An   exjjress  contract  is  proved    by  an   actual 
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(4)  AVluTi'  tJR're  is  evidence  of  a  loan  oi  dubt,  a  pronii.se  to  repay  it  will  he 
iiiipliiMl  {Hall  V.  Mnrlrij,  8  Q.  B.  bM). 

Other  instances  of  implied  contract  will  be  found  in  the  cases  of  Yates  v. 
l.nir,  25  U.  C.  (I  \i.  062  ;  Papp.'f  v.  Melville,  Hi  U.  C.  Q.  13.  124. 
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agroeniont  ;  an  inipliod  contract  by  circumstancos  and  the  ifonoral 
course  of  dcalinjf  hctwcon  tlic  parties  ;  but  whenever  a  contract  is 
once  proved,  the  consetpiences  resulting  from  the  breach  of  it  must 
be  tlie  same  whether  it  be  proved  hy  direct  or  circumstantial 
evidence"  (Mavzetti  v.  W'llUams  (1830)^  1  l?.it  Ad.  415,  at  p.  12.".: 
Lord  Tentci'di'ii,  ( '.J.), 

2.  ''  The  only  diflt'erence,  however,  between  an  exj.ress  and  an 
implied  contract  is  as  to  the  mode  of  proof.  An  exjiress  contract 
is  proved  by  direct  evidence,  an  implied  contract  by  circumstantial 
evidence.  Whether  th(>  contract  be  ])roved  by  evidence  direct  or 
circumstantial,  the  le^al  consequences  resulting  from  the  breach  of 
it  must  be  the  same  "  (////</.,  at  p.  125  :   Parke,  J.). 


(h)  Parties  to  a  Contract  of  Bailment. 

The  ca))acity  to  be  jiarties  to  a  bailment  is  regulated  by  the 
general  law  concerning  capacity  to  contract.  For  instance,  an 
infant  cannot  contract,  except  for  necessaries,  and  therefore,  for 
want  of  capacity  to  contract,  he  cannot  be  a  party  to  a  bailment, 
unless  it  is  a  necessary.  However,  if  lie  were  to  conceal  his  want  of 
capacity  and  fraudulently  to  receive  goods,  he  might  be  liable,  as 
the  following  case  shows  : 

"  But  in  this  case,  for  want  of  a  cajjacity  in  the  defendant  to 
make  a  complete  contract  [that  of  infancy]  no  bailment  was  made. 
This  being  the  case,  the  action  is  brought  in  dctlinic  instead  of 
trover.  Now,  there  can  be  no  doubt  that  trover  might  ':  .ve  been 
brought  or.  the  conversion.  For  the  reasons  already  stated,  1  do 
not  s(>e  how  th?  goods  could  be  in  the  defendant's  hands  under 
what  the  law  calls  a  bailment.  He  first  fraudulently  received 
them,  concealing  the  circumstances  of  his  minority,  and  then 
fraudidently  set  up  his  minority  as  a  defence  against  the  plaintiff's 
just  demand.  The  goods  being  wrongfully  in  the  defendant's 
hands  from  the  beginning,  without  any  valid  contract  between 
him  and  the  plaintiff,  it  seems  to  me  that  they  must  be  considered 
in  the  same  situation  as  if  the  defendant  had  at  first  wrongfully 
gotten  possession  of  them  without  pretence  of  bailment "  {Mills  v. 
Graham  (1804),  1  Bos.  &  P.  (n.u.)  140,  at  p.  145  :  Sir  James 
Mansjield,  C.J.).  (5) 
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(5)  "  Thu  i)olicy  of  the  Law  now  is  generally  to  .allow  the  infant  to  suspend 
his  ultimate  decision  upon  (pu-stions  of  henetit  or  injury  till  lie  is  of  legal 
capacity  to  bind  himself  as  an  adult.  AVhen  }">  arrives  at  majority  he  is 
clothed  with  full  lef,'al  capacity,  with  all  its  incideiits  ;  .and,  as  an  adult,  has 
no  special  protection  on  the  },'round  of  ignorance  o.'  the  law,  and  any  dis- 
aliirinani'o  by  him  (if  a  deed  excculed  during'  miiKirity  should  (jnly  be  given 
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The  next  case  shows  that  an  infant  wlio  has  paid  for  somethinff 
whicli  ho  lias  consumed  or  used,  cainiot  recover  the  money  which  he 
paid.  In  Valcut'nii  v.  ( \imdl  (  (l.S,Sll),  24  Q.  B.  D.  ICC)  tlie  plaintiff, 
an  infant,  claimed  tii(^  return  of  (18/.,  which  ho  liad  p;  'd  inider  a 
void  contract,  hy  which  \w  af>;reed  with  the  defendant  to  become 
tenant  of  a  house  and  to  pay  102/.  for  the  furniture.  The  plaintiff 
had  occupied  the  house  and  used  the  furniture.  The  contract  was 
set  aside,  the  Divisional  Court  {CoU'vUtje,  C'.J.,  and  noire)),  d.) 
holdinr;  that  when  an  infant  has  paid  for  something  and  has 
consumed  or  used  it,  it  is  contrary  to  natural  justice  that  he  should 
recover  hack  the  money  he  has  paid.  See  also  the  Infants  Relief 
Act,  1874  (;57  &  :58  Vict.  c.  (;2).  (O) 

(i)  Special  Terms  imposed  by  Bailee. 

"  In  the  contract  of  i)aihnent,  the  bailee  nuiy  impose  whatever 
terms  he  chooses,  if  he  ^ives  notice  to  the  bailor  that  then;  are 
s|)ecial  terms  and  the  means  of  knowino;  what  those  terms  are  ; 
and  if  the  bailor  chooses  to  make  the  bailment  he  is  bound  by 
them.  In  \V;ild  v.  J'h'k/ord  (1841),  8  M.  &  W.  443,  which  was 
an  actioi;  a<fainst  a  carrier  for  non-delivery  of  <;oods,  the  defendants 
pleaded  a  condition  for  exemplion  from  liability  and  knowled<^-e  in 
the  plaintiff,  but  no  assent  ;  and,  on  sp(!cial  demurrer,  that  the 
plea  showed  evidence  of  contract,  and  not  a  contract,  .Parke,  B., 
gives  judgment  for  the  defendant,  saying  ([).  4.!8),  that  'if  the 
plaintiff'  sues  on  a  l)ailment  to  the  defendants  on  the  special  terms,  it 
must  be  a  bailment  on  the  terms  on  which  alone  the  defendants 
(the  i)ailees)  have  agreed  to  accept  the  goods'"  (\'an  Toll  v. 
The  iioutk  Kastevn  Rail.  Co.  (18G2),  12  ('.  B.  (N.s.)  75,  at  ]).  84: 
Erie,  C.J.). 

(k)  Agency  and  Ratification. 

"  To  entitle  a  person  to  sue  ui)on  a  contract  it  must  clearly  be 
shown  that  he  himself  made  it,  or  that  it  was  made  on  his  behalf 
by  an  agent  authorized  to  act  for  him  at  the  time,  or  whose  act  has 
becnsubse({uently  ratified  and  adopted  by  him  '"  (  WatKoii  v.  Sicanii 
(1802),  11  C.  B.  (n.s.)  75G,  at  p.  771 :  'W'illes,  J.).  (7) 
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ellLct  to  on  the  toims  of  his  vi'storing  to  the  other  piirty,  as  far  as  pcaible,  any 
beiu'tit  obtained  by  him  during  minority  "  (^cr  JJoyil,  C.  :  Foloif  v.  Canada 
Vcrmanmt  Loan  and  Savings  Co.,  4  0.  11.  38). 

(6)  II.  S.  O.  c.  14G. 

(7)  Defendant  being  the  treasurer  of  a  turf  club,  by  which  horse  raec'^  were 
iiinducted,  received  .■subscriptions  from  niembcr.s  and  others  to  form  a  fund 
out  of  which  the  purse.s  run  for  were  to  be  paid.  Tlie  plaintiff  entered  hor.ses 
and  won  purses,  but  defendant  refused  to  pay,  alleging  that  the  club  was 
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"  I  conceive  tliat,  in  all  the  various  sorts  ol'  haihncnt,  when  a 
question  arises  as  to  the  liability  of  the  bailee  for  the  loss  of  the 
tliin<ij  hailed,  it  is  to  he  deterniined  hy  the  (le<free  of  care  re(|uired 
from  the  I)ailee,  and  the  de<;ree  of  no^ili^'ence  from  which  the  loss 
arose  ;  and  that  the  (juestion  is  not  whether  the  ne^li^cnce  is 
imputed  personally  to  the  bailee  or  to  his  servants,  within  the 
scope  of  their  employment"  (/hinsi'i/  v.  Ji/c/iardsoii  (1851), 
;j  E.  k  13.  U4,  at  p.  Wo  :  Lord  (umphell,  C.J.). 


SECTION    HI. 
DEGREES    OF    CARE    AND    NEGLECT. 

(a)  In  the  Popular  Sense, 

It  is  necessary,  perhaps,  to  j)oint  out  that  the  various  tle^rees 
of  care  and  neglect,  as  commonly  understood,  are  not  ([uite  the 
same  as  the  various  de<rrees  of  care  and  ne<j;lect  as  leiiallv  under- 
stood.  In  ordinary  conversation  we  speak  of  the  sli<jld  care,  the 
ordlnar;/  care,  or  the  (jreat  cure  of  an  article.  The  woi-d  ordinary, 
however,  in  its  popular  sense  is  e(piivocal.  One  of  its  meanings, 
as  applied  to  care,  is  inferior  care  or  care  of  little  worth  ; 
another  meaning  is  that  of  customary  or  usual  care.  Tiie 
care  ordinarily  bestowed  on  the  safe  kee})ing  of  an  article  varies 
very  much  according  to  circumstances.  The  care  ordiiuirily 
bestowed  on  articles  of  great  value  is  proportionately  great,  while 
the  care  ordinarily  bestowed  on  articles  of  small  value  is  pro- 
portionately small.  The  care  ordinarily  l)estowe(l  on  the  safe 
keeping  of  an  article  viiries  very  much  according  to  its  liability 
to  loss  or  injury  ;  where  the  lial)ility  to  loss  or  injury  is  small,  the 
care  ordinarily  bestowed  on  its  safe  kee})ing  is  slight  :  but  where 
the  lialiility  to  loss  or  injury  is  great,  the  care  ordinarily  l)estowed  on 
its  safe  keeping  is  great.  Again,  where  the  liability  to  loss  or  injury 
is  neither  small  nor  great,  but  intermediate  between  snuill  and  great, 
the  care  ordinarily  bestowed  ranges  between  small  ami  great. 

No  fixed  and  definite  meaning  can,  therefore,  possibh'  be  given 
to  the  phrase  "  ordinary  care  "  in  its  popular  sense.  It  is  clearly  a 
relative  and  not  an  absolute  term. 
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iudebtwl  to  him  for  advances  whicli  he  had  j)ieviously  made.  HeM,  that  the 
phiiiititl'  could  not  sue  defendant  for  money  had  and  received,  tiiere  beinj,'  no 
privity  lietween  them,  and  defendant  being  accountable  only  to  the  club 
{Himms  v.  Denison,  28  U.  C.  Q.  B.  323).     See  post,  p.  91. 
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In  thoory,  no  doubt,  tlioro  must,  he  two  oxtroinos  of  care  and  a 
niciiii  or  medial  caro,or, as  Sir  WilUant  Jones  jxits  it  (y.  5),  "Tlioro 
are  infiuito  shades  of  eare  or  dili^'ence,  from  the  sli;rhtost  niomen- 
tiirv  thought  or  transient  ^rlance  of  att(Mition  to  the  most  vijfilant 
iiiixietv  and  solicitude  ;  hut,"  he  adds,  "extremes  in  this  case,  as 
in  most  otiiers,  ar(>  inapplicahle  to  jiractice."  If  so,  and  there  is, 
I  think,  no  (loul)t  about  it,  an  exact  or  absolute  mean  between 
such  cxtreuK's  is  also  impossible  in  practice. 

With  re^i'ard  to  (h^jxrees  of  neglect,  as  ordinarily  understood  in 
onlinarv  conversation,  we  make  use  of  the  ])hrases  '•'' diiilit  non;lect" 
and  ".'/rm/'  neglect,"  but  never  of  the  jthrasi^  "  o/v^//»ny/ nejilect," 
in  respect  of  an  articl(>  worth  keeping  safely.  A  valuable  article 
cannot  well  bo  said  to  he  oi'd/iKir/l//  neglected,  and  as  ordlnuri/ 
niw  is  taken  of  an  arti(de  of  hut  small  value,  so  even  it  can  scarcely 
1)0  said  to  be  ordinarily  neglected. 

In  thoory,  doubtless,  there  ar<'  two  extremes  of  neglect  and  a 
mean  or  medial  neglect,  or,  as  Sir  Will/aw  Jones  says  (p.  7), 
'"There  are  infinite  shades  of  defiuiU  or  nei/lect,  from  the  sliglitest 
inMtt(Mition  or  momentary  al)sence  of  mind  to  the  most  repre- 
hensible supineness  and  stupidity."  r)Ut  he  does  not  add, 
as  ho  did  with  regard  to  extremes  of  care,  "  extremes  in 
this  case,  as  in  most  others,  arc  inapjdicable  to  practice,"  An 
exactor  al)solute  mean  between  such  extremes  is  clearly  impossible 
ill  |iractico. 

Logically,  wIkm-o  only  sl/i/ht  care  is  called  for,  it  is  clear  that 
all  care,  save  slight  care,  may  he  dispensed  with,  and  there  will 
he  neglect  only  if  l(>ss  than  slight  care  is  taken.  Xo'v,  neglect 
of  sliji/d  care  ap|iroxiinates  to  want  of  all  care,  and  such  neglect 
iniiy  well  i)e  termed  i/ross.  The  omission  of  slight  care  and  the 
coiiiniissioii  ol'  gross  negligence  may,  therefore,  lie  said  to  be 
correlative. 

Where  <ireat  care  is  called  for,  it  is  clear  there  is  but  little  room 
foi'  any  neglect  whatever,  so  that  slight  neglect  may  cause  great 
care  to  cease.  The  omission  of  great  care  and  the  commission  of 
slight  neglect  may,  therefore,  b(>  said  to  be  correlative.  It  should 
not,  however,  be  forgotten  that  it  is  not  slight  neglect  only  that 
causes  great  care  to  cease,  for  if  slight  neglect  would  do  so 
a  fortiori  any  nogh^ct  greater  than  slight  would  do  so. 

As  no  fixed  or  definite  meaning  can  l)e  given  to  the  phrase 
"  ordinary  care,"  so  no  fixed  or  definite  meaning  can  be  given  to 
any  jihrase  which  ex[)resses  the  want  of  it.  The  want  of  ordinary 
care  is  not  an  ordinary  thing,  and  the  expression  "ordinary 
neglect  "  would  not,  in  its  popular  sense,  bo  at  all  an  apposite 
expression  to  use  to  express  want  of  ordinary  care. 


14 


BAILMENTS   QENKnALLY. 


As  commonly  understood,  the  terms  "sli^flit  neglect"  and  "n;re!it 
ne^lecrt"  are  merely  relative  and  not  ahsohite  terms,  and  no  delinite 
meaning  can  be  given  to  them. 

Tho  throe  degrees  or  classes  of  eari!  and  of  negligence  are  in 
practice  (juite  as  indefinit<>  as  tho  three  classes  of  society,  viz.,  the 
higher  classes,  the  middle  class(>s,  and  the  lower  classes,  which  are 
not  tlu!  same  in  any  two  countries.  Yet,  in  any  particular  country 
it  is  rarely  dillieult  to  assign  a  particular  individual  to  one  or 
other  of  such  classes. 

Ilavino;  made  the  above  remarks  on  the  deo;rees  of  care  and 
neglect  in  the  poi)ular  sense,  1  will  deal  with  the  same  degrees  of 
care  and  neglect  in  the  legal  sense. 

(b)  In  the  Legal  Sense. 

The  terms  sli</ltt  care,  ordinarij  care,  and  </n'(U  care,  and  nl/fiht 
neglect,  ordinarji  neglect,  and  (jross  neglect,  ai'e  all  used  in  law,  and 
have  legal  meanings  assigned  to  them  which  diti'er  from  their  popular 
nu'anings.  The  meanings  of  Mich  ti'niisirlu-ii  ajijih'ed  in  law  (d  ha/l- 
tnciitu  depend,  jirsf,  upon  the  nature  of  the  ha/hnents  ;  and,  secondly, 
upon  th(!  surrounding  circumstances.  These  legal  or  technical 
terms  should  he  (>xplained  by  the  judge  to  the  jury,  other\vis(>  they  are 
sure  to  give  them  their  popular  nu'anings.  It  will  be  for  the  jury 
to  determine  whether,  in  point  of  fact,  a  person  has  been  guilty  of 
any  particular  legal  neglect. 

As  the  text  writers  of  authority  and  the  courts  do  not  seem  to 
be  at  one  as  to  the  use  and  meaning  of  the  various  expressions 
denoting  the  various  degrees  of  care  and  neglect,  I  now  set  out 
the  definitions  given  by  text  writers,  and  they  are  as  follows  : — 

(c)  Definitions  of  Text  Writers. 

Ordinary  DiUaenre  or  Care. 

Sir  William  Jones  (p.  6)  :  Ordinan/  diligence  is  the  care  which 
the  (leneraliti/  of  rational  men  us(!  in  the  conduct  of  their  own 
aftairs,  or  which  every  person  of  common  prudence,  and  capable  of 
troverninii"  a  family,  takes  of  his  own  concerns. 

Stori/  (s.  11)  :  Common  or  ordinan/  diligence  is  that  degree  of 
diligence  which  men  in  (general  exert  in  respect  to  their  own 
concerns.  It  may  be  said  to  be  the  common  prudence  which  men 
of  business  and  heiuls  of  families  usually  exhibit  in  afil'airs  which 
are  interesting  to  them. 

Slight  Dilic/ence  or  Care. 

Sir  William  Jones  (pp.  G,  S)  :  Sliijld  diligence  is  a  degree  of  care 
less  than  ordinary,  i.e.,  that  care  which  every  man  of  common  seme. 
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//(()*/'///  (iliKriit  and  /n<ift<-nt/r(\  applios  to  his  own  aflFiiirs  or  takes  of 
liis  own  possessions. 

Ston/  (s.  K!)  :  Ijow  or  xl/'if/d  dilii^enco  is  that  which  j)ersons  of 
li's.i  than  roiinnoii.  j)ri(dimc(',  or,  indeed,  of  ani/  prudence  at  all.  take 
of  their  own  (concerns  ;  or  the  dilijfenco  which  men  liabitualiy 
careless  or  of  Utile  i>i'iiilence  (not  "'  liowever  inattentive  "  they  niay 
lu')  ii;(>nerally  t.ik*'  in  tlieir  own  concerns.  And  in  s.  <S7  he  says, 
"The  U'ast  (h'<^ree  of  care  known  to  our  hiw,  that  is,  sli«iht 
ilihyence." 

( J  rent    n/'l/i;ence  or  (^are. 

Sir  WiUiiun  Jours  (pp.  (I,  S)  :  (treat  diH^ence  is  a  (U'e;ree  of  care 
ii-reater  tiian  ordinary,  i.e.,  that  attention  whicli  a  man  remarkahli/ 
e.rnrt  and  thoii(iht/id  <rivo.s  to  the  secnrin<f  of  his  pisrsonal  ])roporty, 
or  such  car(>  as  a  reri/  eaiitlons  and  rhjllant  man  takes  of  his  own 
possessions. 

Ston/  (•<.  ItJ)  :  A  hiijk  or  ijreat  diligence  is,  of  course,  extra- 
ordinary dihi^ence,  or  that  which  veri/  prudent  persons  take  of 
their  own  concerns. 

According:;,  therefore,  to  these  able  t(!xt  writers,  ordinari/ 
(hli^ence  or  care  is  really  common  prudence  ;  uliii/it  diligence 
or  care  is  less  than  connnon  prudence,  and  areat  dili<fenc(^  or 
care  is  greater  than  common  prudence,  in  fact,  their  detinitions 
do  little  more  than  substitute!  the  word  "  prudence  "  for  the  word 
"  care." 

Of  th(!  definition  of  ord/'nar//  dih'qenre,  care,  or  prudence  let  us 
take  an  illustration  or  two.  Speakinoj  o(>nerally,  a  rational  man, 
or  one  of  common  prudence,  does  not  use  the  sanu'  amount  of  care 
in  all  his  own  attairs  :  e.y.,  at  a  hotel  he  takes  very  diti'erent  care  of 
his  valuables  from  what  he  takes  of  his  boots,  though  he  usually  takes 
ordinary  care  of  both  ;  in  fact,  he  would  take  great  care  of  the 
former  and  slight  care  of  the  latter.  Hence,  in  the  case  in 
question,  it  appears  that  slight  care  is  not  less  than  ordinary  care, 
so  far  as  the  boots  are  concerned,  but  it  is  merely  ordinary  care  ; 
and  great  care  is  not  greater  than  ordinary  care,  so  far  as  the 
valuables  are  concerned,  but  mertdy  ordinary  care. 

With  all  ilue  submission,  it  ap[)ears  to  me  that  none  of  the  above 
legal  definitions  are  very  hel{)ful. 

I  do  not  think  that  Sir  William  Jones  was  himself  quite  satisfied 
with  the  phrase  "  ordinary/  care,"  for  he  says  (p.  G),  "  The  fixed 
mode  or  standard  of  diligence  1  shall,  for  want  of  an  apter  epithet, 
invariably  call  ordinari/  ;  although  that  word  is  equivocal,  and 
sometimes  involves  a  notion  of  degradation  wdiich  I  mean  wdiolly 
to  exclude."     Stori/  says  (s.  11),  "Indeed,  what  is  connnon  or 
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ordinary  dilin;<Miop  is  more  a  inat.t(>r  of  tact  than  of  law."  Tho 
word  "  n'asonal)l(>,"  I  would  sultniit,  is  not  ojuMi  to  tlio  same 
olijcc'tions  as  the  word  •'  ordinary."  The  former  word  is  mucii 
used  in  law,  in  such  ])hrascs  as  "  rcasonahlc  cause,"  "  reasonable 
conditions,"  "  rcasonahlc  construction,"  "  rcasonaiile  damafics." 
'"  rcasonahlc  excuse,"  "  rcasonahlc  cxiK'ctation,"  ''  reasonahle 
notice,"  "  rcasonahlc  jtricc."  '"  rcasonahlc  time."  The  reason- 
ahh'iK^ss  of  the  care  called  for  will  in-  every  case  depentl  upon 
circumstances. 

I  will  now  pass  to  the  definitions  ^iven  hv  text  writ(>rs  of  the 


dcurccs  of  neglect. 


Si;,tht   Si'ijhrt. 


Sir  William  ./oiu\i  jfives  the  two  followin^f  definitions  : 

Sli(jht  neglect,  levissima  culpa,  is  the  omission  of  that  car(*  which 
iwrji  atti'iitlre  and  rii/ilaiif  jx'r.iDiiK  take  of  f/icir  oirn  i/ooi/s,  or,  in 
other  words,  of  rcri/  e.rnct  (liliaciifc  (\k  '22). 

Sliijlit  neglect  is  the  omission  of  that  dilitifiifi'  which  reri/  cirfiim- 
.yiicf  and  tlioutj/iffid  /irrsoiis  use  in  securing  //irir  oirn  gooils  and 
chattels  (p.  ILS)." 

.Sto)\i/  (s.  17)  :  Sli(//it  ncgligenc(f  is  the  want  of  great 
diligence. 

Sir  William  Joiies'x  definitions  rcallv  amount  to  savin";  that  sli'dit 
neglect  is  the  omission  of  great  diligence,  as  defined  hy  him  at 
pp.  t),  8  (see  ante,  p.  1;")). 


Gross  Xeglect. 

Sir   William  Jones  "ives  the  two  following  definitions  : 

Gross  neglect,  lata  culpa,  or,  as  the  Uomau  lawyers  most 
accurately  call  it,  dolo  j>ro.rinui,  is  in  practice  considered  as 
equivalent  to  dolus,  or  fraud  its(>lf ;  and  consists,  according  to 
the  best  inter] ireters,  in  the  ouiission  of  that  care  n-/iich  creii 
inattentive  and  thouji/itless  men  never  fail  to  tal:e  of  their  own 
projierti/.  This  fault  they  justly  hold  a  violation  of  i/ood  faith 
(pp.  21,  22). 

Gross  neglect  is  the  loant  of  that  care  whicli  ever//  man  of 
common  sense,  how  inattentive  soever,  takes  of  his  own  property 
(p.  118). 

Stori/  (s.  17)  :  Gross  Ticgligence  is  the  want  of  sli(/ht 
diligence. 

Sir  William  Jones''s  definitions  really  amount  to  saying  that  gross 
neglect  is  the  omission  of  slight  diligence,  and,  therefore,  agree 
with  that  of  Stori/. 
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(h'diiiarji  Scilicet. 

Sir  W'llh'diii  JoiK's  fjivos  the  two  i'ollowinir  definitions  : 

< >rih'/iai\i/  no;>;l('ct,  l<r/s  chI/ki,  is  tli(>  inint  of  that  dili^fcnco  whii'li 
tlic  I  line  ml  It  11  of  inaiiliiiid  n.tt-  in  l/icir  oirn  roncenis,  <hat  is,  of 
ovdiimvii  care  (p.  'I'l). 

(h'iVni(U\ii  nc^lt'C't  is  tlio  onu'sfiio)!  of  tliat  rare  wlu'ch  crer//  mnn  of 
(■(Diinioii  /n'lidciicc  luul  cupulile  of  i/occnihiii  d  janu'li/  tiik(>s  of  ///.v  men 
concerns  (p.  118). 

Stori/  (s.  17)  :  (hul/nari/  no^din'enoe  may  he  defined  to  he  tho 
want  of  ordlnari/  dili;j;ence. 

Sir  Witliain  Jonca  in  liis  lir«;t  definition  states  ordinary  ne<>;k'ct 
to  1)0  tho  want  of  ordhnin/  eare  ;  thon^li  to  he  consistent  witli  his 
definition  of  ordinary  dili^icnce  (at  p.  (!)  he  should  have  (jualifiod 
the  word  "  mankind  "  hy  the  phrase  '*  tlie  rational  part  of."  It  is 
cm'iens  to  note  how  Sir  William  Joucs  chane;es  his  phraseolofiy  in 
these  various  definitions. 

If  the  ahove  definitions  are  adhered  to,  confusion  is,  I  think, 
likely  to  continue.  The  phrase  "  ordinary  nee;lect  "  is.  I  tliink,  a 
lii^flily  artificial  and  misleadinif  one,  used,  bo  it  noted,  hy  IIoU,  C.J., 
in  Coijiji^  V.  Bernard  (1701),  2  Ld,  l{aym.  1)09,  at"^  p.  915,  as 
synonymous  witli  "common  ncfflect "  at  p.  DK-J. 

The  words  "  ordinary  neglect  "  wore  used  hy  Sir  William  Jones 
to  (leserii)e  a  constant  or  fixed  motle  of  default  for  want  of  a  moro 
apposite  word.  Now,  there  is  no  such  thing  either  in  theory  or 
in  practice  as  a  constant  or  fixed  mode  of  default.  The  j)hrase 
"ordinary  neglect"  to  any  juryman,  not  a  lawyer,  would  signify  a 
common  or  usual  neglect,  like  that  of  ladies  who  pin  their  watches 
outside  their  dresses.  I  would  suffixest  that  the  correlative  term  to 
"  (ifdiiiari/  care  "  should  he  "  artionahle  neglect."  The  phrase 
"iictionahle  negligence"  is  used  hy  Lord  Selliorne,  in  Codh  v. 
fln-uf  Wegferii  Hail.  Co.,  [1891]  A.  C.  419,  at  p,  423.  The 
lictter  course,  perhaps,  would  he  to  substitute  "reasonable  care" 
for  "  ordinary  care,"  and  "  actionable  neglect "  for  "  ordinary 
neglect." 

At  p.  30,  Sir  William  Jones  gives  as  the  substance  of  Pothier's 
answer  to  Le  Brun's  reproof  of  the  triple  division  of  neglects  the 
t'ollowing  passage  : 

'■  That  he  can  discover  no  kind  of  absurdity  in  the  usual  division 
of  neijL'ii  and  dUiyence,  nor  in  the  ride  by  which  different  degrees 
of  them  are  api)lied  to  different  contracts  ;  that,  to  speak  with  strict 
propriety,  negligence  is  not  permitted  in  any  contract,  but  a  less 
ririnrnus  construction  prevails  in  some  than  in  others." 

Slorij  (s.  17)  refers  to  the  above  observation,  and  adds,  "  The 
law  considers  diligence  to  bo,  in  some  sort,  a  relative  term  ;  and  it 
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must  ho  jud^rod  of  from  the  nature  of  the  Inillment,  and  /mm  nil  the 
ofht't'  imircdlents  irhirh  niai/  j'uirh/  In  jn'isinnctl  In  fnhr  into  Iht 
confiniplalion  of  fhr  jHirf/'i'n,  He  who  asks  a  favour  has  no  riyht  to 
expect  to  he  ahsolvcd  from  a  proportionate  care  ;  and  lie  who 
accepts  a  hurdon  has  a  ri^lit  to  presiniK!  that  lie  will  he  re(juire(l 
to  he  as  scrupulously  exact  as  if  he  received  a  henefit." 

I  now  proceed  to  <five  the  judicial  definitionH  of,  and  statements 
re<fardin<i;  the  le^al  decrees  of  care  and  ne;:;lect. 

(d)  Judicial  Definitions  of  "  Negligence  "  and  "  Gross  Negligence." 

By  law,  a  reaxonahle  amount  of  care  is  ^iXpectcd  from  all 
bailees  ;  hut  what  is  a  reasonahh;  amount  of  care  depends  cliicHy 
upon  the  nature  of  the  halbnenl.  A  hroad  distinction  is  made 
in  this  respect  hetween  (jratnitous  hailments  and  hailmeiits  for 
reward. 

From  a  ifratu/'toiis  haileo  is  reasonahh/  expected  only  such  care 
as  he  would  use  in  his  own  affairs,  and  such  skill  as  he  happens  to 
possess.  Should  he  omit  to  exercise  such  care — which  is  liiit 
slight — he  is  legally  and  technically  guilty  of  what  is  called  ijross 
negligence',  apparently  hecause  he  does  not  exercise  such  care  as 
can  he  little  or  no  trouble  to  him  to  exercise. 

On  the  other  hand,  from  a  hailee  for  reward  is  reasonahli/ 
expected  such  care  and  diligence  as  should  he  exercised  in  the 
onlinary  and  proper  course  of  a  similar  husiness,  and  such  skill  as 
he  ought  to  have  in  the  husiness  for  which  he  is  paid,  kShould  ho 
omit  to  exercise  such  care,  and  therein/  cause  a  loss  or  Injur//  to 
the  thing  hailed,  ho  is  liable  to  an  action,  whether  such  negh-ct 
and  default  is  but  slight  or  great  or  intermediate  between  slight 
and  great.  (8) 

Negligence. 

In  general,  the  legal  care  to  be  taken  is  usually  that  which 
a  man  of  ordinary  prudence  and  skill  would  take  ;  though  in 
some  cases  a  fjreater  dciiree  of  care  and  skill  is  exacted  than 
in  others. 

In  general,  legal  negligence  is  the  omitting  to  do  that  which  a 
man    of   ordinary  prudenc(^    and   skill    would    do,   or  doing  that 


Canadian  Cases. 

(8)  Wlieru  an  attorney  received  money  to  invest  in  real  estate  security. 
Held,  that  he  was  liable  for  the  want  of  reasonable  care  as  regarded  the  value 
of  the  security,  and  that  his  responsibility  was  not  confined  to  the  e.xaiiiination 
of  title  {Peters  v.  Welter,  30  U.  C.  Q.  B.  4). 
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which    .1    Mian    of    (trdimirv    iinnh'ncc   siiid    skill    wouhl    not    (h), 
wherein-  ii  h»ss  or  injury  results  to  the  fhin;^  liiiiled.  ( i)) 

The  iiliovo  propositions  are  to  l)e  feathered  from  the  following 
excerpts  : — 

I.  Ordinary  prudence, — "  Thoun;h  it  has  heen  iir;,'ed  that  thcoaro 
which  a  prudent  man  would  taki',  is  not,  an  intelli^ihle  proposition 


Canadian  Cases. 

(!))  Till!  (lufi'iiilaiits  receivL'd  n  clieqii'.'  from  tlie  plaiiitili'  tf)  pru.seiit  iind 
cdllcct  it  from  till!  liaiik  on  wliicli  it  was  driiwn.  On  prusuiitmuiit,  piiymuiit 
was  icfiisud  liy  tliu  liiink,  wlio  ri'laiiiud  lliu  ciieiniu,  allt'i^iii^^  llial  *  le  iiami'S  of 
till' drawers  Wfic  torgL-d.  HM,u\\  di'iiuiiiiT,  tliat  if  tlic  cIk  ipiu  was  foi.^ed 
till'  di'tciitidu  was  rightful,  and,  if  gunuinu,  dufeiidanl  lost  control  over  it  by 
\\<)  wiongful  act,  and  idaintiff's  ii-medy  was  against  tlii!  bank.  I'tr  Itohin- 
.VIII,  VJ.  :  "There  is  nothing  in  the  record  in  this  case  to  show  that  the 
ilct'cndants  received  the  chei|ui'  fnjni  the  [ihiinlilf  uiion  any  liailment  that 
\Miulil  Miaki'  them  rcsponsihle  for  it  under  all  circumstances,  except  in 
tlie  ca-^e  of  its  loss  or  destruction  l>y  the  act  of  (iodorthe  king's  enemies. 
Tile  declaration  is  in  the  common  torm  of  a  declaration  in  iht iniu;  imd  the 
defeiidants  plead  that  tlie  checjue  was  given  to  them  hy  the  plaintilf  for  the 
piuiMise  of  its  being  presented  by  them  to  the  jtei'son  on  whom  it  was  drawn 
ami  ciillecting  tlie  nxiney  upon  it.  That,  for  all  that  aiipears,  was  a  contract 
(if  an  ordinary  character,  re(piiring  no  more  care  than  a  provident  person 
wotdil  have  taken  of  the  cluspie  nnder  like  circumstances,  if  it  had  been 
drawn  in  his  own  favour  and  he  had  gone  to  present  it "  {Brown  v.  Livingstone, 
21  U.  ('.  Q.  ]?.  4.39). 

I'laintitf  entrusted  GOO  dols.  to  defendant,  who  signed  a  receijit,  stating  that 
it  was  to  be  lent,  with  300  dols.  of  Ins  own,  to  one  H.,  "  being  secured  on  the 
Niid  II. 's  storehouses,"  and  in  defendant's  name,  and  bearing  interest  at  nine 
)ier  cent.,  payable  to  defendant,  who  would,  on  receii)t  of  the  interest,  pay  to 
the  jilaintilf  her  interest,  45  dols.  per  year  ;  and,  at  the  e.\i)iration  of  two 
years,  defendant  to  pay  over  to  plaintitf  both  principal  and  interest  ;  but 
defendant  not  to  be  responsible  for  the  money,  excejjt  as  paid  by  H.  to  him. 
The  (leclaiation  alleged  that  defendant  promi.sed  to  invest  the  money  on  the 
security  of  a  mortgage  on  the  storehouses,  and  defendant  admitted  that  this 
was  tlie  agreement.  It  was  argued  that  he  was  a  gratuitous  liailee  oidy,  and 
not  sJHiwn  to  have  been  gnilty  of  negligence.  Hdd,  that  it  was  a  case  of  con- 
tract founded  upon  good  consideration  :  the  entrusting  him  with  the  money, 
and  that,  having  broken  it,  he  was  liable.  Per  Harrison,  C.J.  :  "  If  this  was  a 
case  of  sini])le  deposit  of  money  for  .safe  keeping,  the  obligation  would  be  no 
more  tlian  to  keep  the  thing  deposited  with  reasonable  care.  In  such  a  case, 
the  negligence  for  which  the  bailee  is  responsible  is  the  want  of  that  ordinary 
diligence  which  a  reasonably  prudent  man  would  take  of  his  own  property  of 
the  like  description.  The  principle,  well  recognised  Ly  the  laws  of  England, 
is,  that  men  wdio  make  promises,  founded  on  good  consideration,  shall  perform 
their  jiromises,  or  be  held  liable  in  damages  for  breach"  (Holmes  v.  Thompson, 
38  U.  C.  C.  P.  292).     See  post,  p.  56. 

Where  a  person  entrusted  with  money  to  invest  on  real  estate,  invests  it 
on  a  second  mortgage,  it  was  held  to  be  a  breach  of  duty  (Carter  v.  Hatch, 
31  C.  P.  293). 

c  2 
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as  a  rule  of  law,  yot  sxich  lias  always  been  the  rule  ailoptoil  in  casos 
of  liaih-.n'iit,  as  laid  down  in  Co(iiis  v.  liernanl  ( (1701),  2  Ld.  Kayni. 
1M)II).  Thonirli  in  some  oases  a  orcater  dciiroc  of  care  is  exacted 
than  in  others  .  .  .  the  care  taken  hy  a  /iriidcnf  nmi) 
has  always  Ikmmi  the  rule  laid  down  :  and  as  to  the  sniiposed 
difficnlty  of  ajjplyinn;  it,  a  jury  has  always  lieen  ahle  to  -ay, 
whether,  takinu'  that  rnle  as  th(Mr  o'uide,  there  has  heen  ne<ili<;ence 
on  tlie  occasion  in  (piestion.  Instead,  therefore,  of  saying  that  tlie 
lial)ility  for  neo;]ioence  should  he  co-extensive  with  the  judgment 
of  (>ach  individual,  which  would  he  as  varialile  as  the  len<fth  of  the 
foot  of  each  individual,  we  ou<iht  rather  to  adhere  to  the  rule 
which  re([nires  in  all  cases  a  rej^ard  to  caution  such  as  a  man  of 
onWnAvy  prudcnrc  would  observe"  {  ]'aiirfha)i  v.  Meiilove  (18157), 
3  Bin<r.'(N.c.)  -lOS,  at  \^.  475:  Tntdalh  C.J.). 

2.  "'  Xeirliiience  is  the  omission  to  do  something;  which  a  reason- 
able  man,  <iuided  upon  those  considerations  which  ordinarily 
regulate  the  conduct  of  luunan  affairs,  would  do,  or  doin^'  some- 
thinn;  which  a  j)rudentand  reasonable  man  vvould  not  do  "'  {Bl>/t/i  v, 
BifmliKjImm  Waterworks  Co.  (KSad),  1]  Ex.  781,  at  p.  78-4: 
Alderson,  B.). 

3.  "  Ne<i;lio;ence  consists  in  the  doin<j;  of  some  act  which  a  jjcrson 
of  ordinary  care  and  skill  would  not  do  under  the  circumstances, 
or  in  the  omittini;-  to  do  some  act  which  a  person  of  ordinary  care 
and  skill  would  do  under  the  circumstances  "  {Bridges  v.  J)irc'cfors, 
etc.  of  North  London  Rail.  Co.  (1874),  L.  U.  7  H.  L.  213,  at 
p.  232  :  Brett,  J.). 


(liross  jSe(jli(jencv. 

Gross  nef/II(jenre  is  the  legal  term  tised  to  express  the  ne^li^fcnee 
J  a-  which  ii  gratiiitoiis  bailee  is  resjKJnsible. 

Gross  neijligence  has  also  a  popular  meaning',  viz,,  <;reat 
ncf^ligence  to  which  every  one  attaches  great  blame.  In  this  .-enso 
it  is  a  .elativo  term. 

At  law,  gross  negligence  and  fraud  are  not  convertil)le  terms, 
The  former  may  l)e  evidence  of  the  latter,  and  may  also  be  ahnost 
undistinguis'jable  from  it. 

The  legal  and  popular  meanings  of  the  term  gross  negligenoo 
seem  to  have  been  coni'used  in  some  cases.  A  perusal  of  tlio 
following  judicial  statements  respecting  the  term— Ji;iven  in 
chronological  order — will  lielp  to  show  what  the  direction  of 
th(  judge  when  leaving  a  ([uestion  of  gross  negl!„,-nce  to  the 
jury  ■•  Id  be,  and  the  history  of  the  expression  may  1)0  traced 
in  snci.       :ements. 
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JiuUciaJ  Statements  respectiinj  Gross  Nerfl/f/ence. 

1.  Explanation  to  jury. — "  I  am  of  opinion  that  tho  jury  should 
liiivc  had  some  explanation  of  what  is  meant  hj  ffross  nefilKiena'. 
Without  some  explanation,  thev  would  think  that  it  moans  conduct 
liiirhly  hli'ineahle.  Yet  sonu'thin^-  much  short  of  that  sort  of 
conduct  'vill  be  sufficient  to  make  a  carrier  responsible,  tie  and 
his  servants  nnist  take  all  the  care  that  is  necessary  for  the 
preservation  of  the  property  committed  to  his  charj^e.  They  must 
take  the  same  care  of  it  that  a  prudent  man  would  take  of  his 
own  property.  This  is  the  law  with  respect  to  all  bailees  for 
hire  or  reward"'  (Batson  v.  J)onoran  (1^20),  4  Barn.  &  Aid.  21, 
at  p.  :50  :  Best,  J.). 

2.  "  I  th(>refore  thouoht  this  a  case  of  gross  negligence  ;  but 
[  did  not  leave  it  to  the  jury  as  a  case  of  gross  negligence,  without 
ex])laining  to  th.em  what  gross  negligence  was,  and  i  explained  it 
to  them  in  the  very  words  of  my  13rother  Best,  who  observed  that 
sucli  an  ex])lan:.tion  had  been  omitted  by  my  Brother  Jiaf/lei/,  in 
Batson  \.  Dowmin  (1820),  4  Barn.  &  Aid. '21  "(/>(;//"  v.  ihidd 
(1822),  ;}  r.rod.  &  Bing.  177,  at  pp.  182,  18;} :  Dallas',  C.J.). 

n.  Question  of  law  or  fact. — "  A  great  deal  has  been  said  on 
the  point,  whether  the  existence  of  gross  negligence  is  a  question 
of  hiw  or  fact.  It  is  not  necessary  to  enter  into  that  as  an  abstract 
ijuestion.  Such  a  question  will  always  depend  upon  circumstances. 
Tiiere  may  be  cases  where  the  question  of  gross  negligence  is 
matter  of  law  more  than  of  fact,  and  others  where  it  is  matter  of 
t'lict  more  than  of  law.  An  action  brought  against  an  attorney  for 
negligence  turns  upon  matter  of  iaw  rather  than  fact.  It  charges 
the  attorney  with  liaving  tindertaken  to  perform  the  business 
properly,  and  alleges  that,  from  his  failure  so  to  do,  such  and  such 
injuries  resulted  to  the  [jiaintiff.  Now,  in  nineteen  cases  out  of 
twenty,  uidess  the  court  told  the  jury  that  the  injurious  results  did, 
ill  j)oiut  of  hiw,  follow  from  tho  misconduct  of  the  defendant,  they 
would  be  utterly  unable  to  form  a  judgment  on  the  matter.  Yet, 
even  there,  the  jury  have  to  determine  whether,  in  point  of  fact, 
tile  defendant  has  been  guilty  of  that  jKirticuIar  misconduct.  On 
the  other  hand,  take  the  case  of  an  action  against  a  surgeon,  for 
iicgligeuci^  in  the  treatment  of  Ins  patient.  AVhat  law  can  there 
possibly  be  in  tho  question,  whether  such  and  such  conduct 
auioiuits  to  negligence  ?  That  must  be  determined  entirely  by  the 
jury  *'  ( hoorman  v.  Jenkins  (18;51:),  2  A.  &  E.  25t),  at  pp.  2(lU, 
2lil  :    Taunton,  >].). 

1.  Definition  of  gross  negligence. — "  The  phrase  '  <n'oss  ne(jli- 
(icnrc '  means  nothing  more  than  a  great  and  aggravated  degree  of 
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noglifrenco,  as  distiniruisliod  from  neglioeuco  of  a  lower  deifrce  " 
(/(/.,  at  pp.  261,  202). 

5.  "  In  many  otlier  cases  it  is  said,  lie  is  still  responsible  for 
*  f>TOss  netrliirenco  '  ;  but  in  some  of  tliem  that  term  has  hecn 
defined  in  such  a  way  as  to  mean  ordinary  ne^li^tence  (Story  on 
Bailments,  s.  11),  that  is,  the  want  of  such  care  as  a  prudent  man 
would  take  of  his  own  property.  Best,  .1.,  in  liaison  v.  Donoraii 
[(1820),  -4  B.  &  Aid.  21] ;  and  Ihdins,  C.J.,  in  /;»//'v.  Ihuld,  [.svV.  ipi. 
''Jhul,r']  [(KS22),  :)  Brod.  .^-  Binjr.  177]"  (W'l/ld  v.  Pidfoyd 
(1841),  8  M.  &  W.  44;5,  at  pp.  -ItU),  4t;i  :  I'arki,  B.,  delivering-  the 
jud lament  of  the  court). 

().  Difference  between  "gross  negligence"  and  negligence. 

"  A<>ain,  when  we  Hnd  'gross  negligeiUH^  '  made  the  criterion  to 
determine  the  liability  of  a  carrier  who  has  given  the  usual  notice, 
it  might  perhaps  have  been  reasonably  expected  that  something 
like  a  definite  meaning  should  hav  l)een  given  to  the  expression. 
It  is  believed,  however,  that  in  none  of  the  nuuicrous  cases  upon 
this  subject  is  any  such  attempt  made  ;  and  it  may  well  be  doubted 
whether  between  'gross  negligence'  and  negligence  mendy  any 
intelligible  distinction  exists  "  {llinton.  v.  Dibhhi  (1842),  2  Q.  I'). 
(n.s.)  (J4t!,  at  p.  (»()1  :  Lord  Domnui^  C.J.,  dcdivering  the  judg- 
ment of  the  court  (Lord  /h-ninaii,  (\J.,  W/ll/'ains,  (\>lev/d(/e,  and 
Wiijldntau,  JJ.)  ). 

7.  "  I  said  I  could  see  no  diftereuce  between  ncgVKjence  and  (jross 
negligence — that  it  was  the  sain(>  thing,  with  the  addition  of  a 
vituperative  epithet  ;  and  1  intended  to  leave  it  to  th(>  jury  to  s;iy 
whether  the  defendant,  being,  as  aj)peared  by  the  evidence,  a  ])erson 
accustouK^d  to  the  management  of  horses,  was  guilty  of  cul|)alile 
n<'gligence"  {Wilson  v.  Brett  (1843),  11  M.  «fc  AV.  "llo,  pp.  11."), 
IIG  :   Uolje,  B.). 

8.  "The  term  riross  ner/llffence  is  found  in  many  of  the  reported 
cases  on  this  subject ;  and  it  is  manitest  that  no  uniform  meaning 
has  been  iiscribed  to  those  words,  which  are  more  correctly  used  in 
describing!-  the  sort  of  neiili<>ence  for  which  a  "rutuitcnis  bailee  is 
responsible,  and  have  been  somewhat  loos(dyused  with  reference!  to 
carriers  for  hire  :  and  in  llinton  v.  Dihhin  (  (1842),  2  Q.  13.  040), 
a  case  depending  on  the  (,'arriers  Act  (11  (ileo.  4  and  1  Will.  4,  c.  08), 
Lord  Dcinnan,  in  giving  judgment,  observed,  with  much  truth  : 
'  It  may  well  be  doubted  whether  between  gross  negligence  and 
negligence  merely  any  intelligibl(Mlistinction  exists'"  (^Austin  v. 
The  Manchester,  etc.  liail.  ( 'o.  ( 1 852) ,  10  C.  B.  4r)4,  at  pp.  474,  Mf)  : 
Cresswell,  J.,  delivering  the  judgment  of  the  court), 

U.  Gross  negligence  is  greater  negligence  ^han  the  absence  of 
ordinary  care. — "If  they  (the  jury;  were  told  to  understand  by 
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oross  iK'gligence  the  ali.senco  of  that  ordinary  care  which,  under  the 
I'irfUinstunces,  a  prudent  man  ought  to  have  taken,  as  seems  to  have 

liccn  the 


meaning  giv(>ii  to  gross  negligence  in  some  of  the  modern 
t'lises  cited  before  ns,  the  din'ction  as  to  the  degree  of  negh'gence 
niiglit  not  liave  been  objectionable  ;  but  the  legal  meaning  of  gross 
negligence  is  greater  negligence  than  the  absence  of  such  ordinary 
care.  It  is  such  a  d(>gree  of  negligence  as  excludes  the  loosest 
(legn>e  of  care,  and  is  said  to  amount  to  dnhix^^  {Cashill  v.  WriijJit 
(ISatl),  G  El.  &  Bl.  801,  at  ]).  8119  :  Erie,  J.). 

Note'. — As  to  gross  negligence  and  fraud  not  generally  being 
convertible  terms,  see  (t),  post,  p.  2(!. 

10.  Strict  line  of  demarcation. — "There  is  a  certain  degree  of 
negligence  to  wliich  every  one  attaches  great  blame.  It  is  a 
mistake  to  suppose  that  things  are  not  dift'erent  hecause  a  strict 
line  of  demarcation  cannot  be  drawn  between  them  "  {Jieal  v.  South 
Ih'von  Rail.  Co.  (18(;0),  5  H  &.  N.  875,  at  p.  881  :  PolJocl;  C.B.). 

11.  Failure  to  exercise  reasonable  care,  skill,  and  diligence  is 
gross  negligence. — "  In  the  case  of  a  carrier  or  other  agent  holding 
himself  out  for  the  careful  and  skilful  i)erformance  of  a  particular 
duty,  gross  negligence  includes  the  want  of  that  reasonable  care, 
skill,  and  expedition,  which  may  properly  be  expected  from  persons 
so  holding  tliemselves  out  and  their  servants.  It  is  said  that  there 
may  lie  dirticulty  in  defining  what  gross  negligence  is,  but  I  agree 
in  the  remark  of  th(*  Lord  (!hief  Baron  \_Pollock~\  in  the  court 
ix'low,  where  he  says,  'There  is  a  certain  degree  of  negligence  to 
wliicii  every  one  attaches  great  blame.  It  is  a  mistake  to  suppose 
tliiit  things  ar(>  not  different  because  a  strict  line  of  demarcation 
cainiot  be  drawn  between  them.' 

"The  authorities  are  numerous,  and  the  language  of  the  judg- 
ments various,  but  for  all  practical  purposes  the  rule  may  be  stated 
tu  he,  that  the  failure  to  ex(>rcise  reasonable  care,  skill,  and  diligence, 
is  gross  negligence.  What  is  reasonable  varies  in  the  case  of  a 
gratuitous  bailee  and  that  of  a  bailee  for  hire.  From  the  former  is 
n';is()nal)ly  expected  such  care  and  diligence  as  persons  ordinarily 
use  in  their  own  allairs,  and  such  skill  as  he  has.  From  the  latter 
is  reasonably  expected  car(»  and  diligence  such  as  are  exercised  in 
the  ordinary  and  j)roper  course  of  similar  business,  and  such  skill 
as  lie  ought  to  have,  namely,  the  skill  usual  ami  requisite  in  the 
business  for  which  he  receives  ])ayment"  {Heal  v.  South  Devon 
Rail.  Co.  (1804),  ;5  H.  &  C.  :VA1,  at  pj).  :U1,  342:  Crompton,  J., 
delivering  the  judgment  of  the  Exchequer  (-hamber  (Cockhurn,  C.J., 
\\  Kjhtnuin,  (^ronijiton,  Mllles,  Bi/leK,  and  Keat/n(j,JJ,)  ). 

1-^  Gross  negligence  is  the  absence  of  such  care  as  it  was 
the  duty  of  the  defendant  to  use. — "  I  (juite  agret!  with  the 
didum  of  Lord  Cranworth  [then  Baron  Jiol/e]  in  Wilson  v.  Brett 
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((1848),  11  M.  &  W.  li:5),  tliiit  oross  ncorliocnco  is  onliiiiiry 
no<rli(f('nco  u'itJt  a  ritiipcratii-c  epithet  [ante.  p.  22),  a  view  licld  hy 
the  Exeliequer  Chamhcr :  Real  v.  South  Devon  Rail.  Co.  ({1<>CA), 
ii  H.  &  ('.  ;537).  Confusion  h;is  ariscMi  from  rcjiiirdin^'  iicjilioi'nco 
as  a  positivo  instoail  of  a  ncii'ativc  word.  It  is  really  tlic  ahsonce 
of  such  care  as  it,  was  the  duty  of  the  defendant  to  use.  A  liailcc 
is  only  bound  to  use  the  ordinary  care  of  a  man,  and  so  the 
absence  of  it  is  called  <iross  ne^i'liiicnce.  A  person  who  imder- 
takes  to  do  some  work  for  reward  to  an  article  must  exercise  tlie 
care  of  a  skilled  workman,  and  the  absence  of  such  care  in  him  is 
nefjli^'cnce.  Gross,  therefore,  is  a  word  of  description  and  not  a 
definition,  and  it  would  have  been  only  introducing-  a  source  of 
confusion  to  use  the  expression  ^ross  netili<i;ence  instead  of  the 
equivalent,  a  want  of  due  care  and  skill  in  navi^atinj^;  the  vessel, 
which  was  again  and  again  used  by  the  Lord  Ciiief  Justice 
(vSir  William  Krle)  in  his  summing  up"  (Jh'iU  v.  (reneral 
Iro.i  Screw  Collier  Co.  (IHOl)),  L.  K.  1  < J.  1*.  tlOO,  at  j).  i;i2  : 
Willes,J.). 

13.  "  Next  it  is  objected  that  he  (Sir  William  Krle)  ought  to 
have  left  the  question  whether  there  was  pross  negligence.  I  do 
not  see  what  more  he  could  have  said,  except  it  was  to  us(>  the 
very  word  'gross';  but  it  certainly  would  not  have  eidighteiieil 
the  jury  to  use  an  indefinite  word  without  explaining  it,  and  no 
dititerent  explanation  lias  been  suggested  from  that  which  his 
summing  up  in  fact  contained.  The  use  of  the  term  gross 
negligence  is  only  one  way  of  stating  that  less  care  is  required  in 
some  cases  than  in  others,  as  in  the  case  of  gratuitous  ])ailees, 
and  it  is  more  correct  and  scientific  to  define  tlu^  degrees  of  care 
than  the  degrees  of  negligence"  (//'/</.,  at  p.  (ill:  Minitaane 
Smith,  >].). 

14.  "Any  negligence  is  (jross  in  one  who  undertakes  a  duty  and 
fails  to  perform  it.  The  term  '  gross  negligence  '  is  applied  to  the 
case  of  a  gratuitous  bailee,  who  is  not  lialile  unless  lie  fails  to 
exercise  the  degree  of  skill  which  he  possesses  "  ( Lord  v.  Midland 
Rail.  Co.  (lHti7),  L.  H.  2  C.  P.  :58<).  at  \k  :U4  :    Wille.<.  J.). 

I  conclude  these  judicial  statements  with  that  of  Lord  Chelms- 
ford, where  the  history  of  the  term  gross  negligence  I'rom  the 
year  1704  will  l)e  fouiul.  Some  of  the  foregoing  judicial  dicta 
are  repeated,  commented  on,  and  criticised  by  his  lordship,  who 
approves  of  the  retention  of  the  term  "  gross  negligence "  as 
descriptive  of  th(>  dift'erence  between  the  degrees  of  negligence 
for  which  different  classes  of  bailees  are  responsible. 

15.  "From  the  time  of  Lord  //olt's  celc.  ,ed  judgment  in 
Coffgs  V.  Bernard  (  (1704),  Ld.  Uayin.  1)09),  in  which  he  classified 
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ami  (listin<inislio(l  the  difforont  dogrecs  of  ncii'lif^oncc  for  which  the 
iliffcrciit  kinds  of  haiU'os  arc  answcrahh',  tho  no(2;]io;oiu'0  which  must 
he  ('>tal)li.sli('d  aoainst  a  <;ratuit()us  haih^e  has  been  called  '  <>;ross 
n('oliu;onco.'  This  term  had  been  used  from  thiit  poriod,  without 
oliji'C'tioii,  as  a  short  and  convonicnt  mode  of  dcscrihiii^i;  the  (l('<;r('(! 
of  responsibility  which  attaches  upon  a  bail(>o  of  this  class.  At 
last  Lord  Cvanwortli  (then  ]>aron  RoJj'e),  in  tlio  case  of  Wilfoii  v. 
lirrll  (  n.N4;''>).  11  M.  k  W.  li:5),  objected  to  it,  sayino- that  ho 
'could  see  no  difl'erence  between  ne<i;li<;ence  ami  e;ross  n(>^liyence  ; 
that  it  was  the  same  thine-,  w'ith  the  addition  of  a  vituperative 
epithet'  (anti',  p.  22),  and  this  critical  observation  has  been  since 
approved  of  by  other  eminent  jud^fcs. 

"  Of  course,  if  intended  as  a  definition,  the  exjtression  '  <>ross 
ne^iligence '  wholly  fails  of  its  object.  But  as  there  is  a  practical 
differenc(!  between  tlic  de<;rees  of  neglioenco  for  which  different 
classes  of  bailees  are  responsible,  the  term  may  be  useftdly  retained 
as  descriptive  of  that  diti'erence,  more  especiallv  as  it  has  been  so 
lonj;'  in  familiar  use,  and  has  been  sanctioned  by  such  hioli 
authority  as  Lord  Holt,  aiul  8ir  William  Jones  in  his  essay  on  the 
Law  of  r>ailnients. 

"In  the  case  of  (rrill  v.  GinwraJ  T)'o>i  Scretc  Collio'  Co.  (  (18()()), 
L.  li.  1  C.  P.  (;i2),  Mr.  -lustice  Willes,  after  aortHuno-  with  the 
dichnn  of  Lord  Craiucovt/i,  and  statin <;■  that  the  same  view  of  the 
term  ';j,ross  negligence  '  was  held  by  the  Exchequer  Chamber  in 
Bcalx.  Soutli  Devon  Rail.  Co.  ((]«(;i),  3  H.  &  (.'.  .VM),  said  (see 
anlr,  p.  24),  '  Confusion  has  arisen  from  regarding  negligence  as  a 
[lositive  instead  of  a  negative  word.  It  is  really  the  absence  of 
such  care  as  it  was  the  duty  of  the  defendant  to  use.'  It  is  hardly 
coriv'ct  to  say  that  the  ( 'om-t  of  Exchc(pu'r  Chamlier  in  the  case 
referred  to  adopted  the  view  of  Lord  Craniroiih  as  to  the  im- 
propriety of  the  term  'gross  negligence.'  i\Ir. -lustice  Cronti>ton, 
in  delivering  the  opinion  of  the  court,  said  {ante,  p.  23)  :  '  It  is 
said  that  there  may  be  difHculty  in  delining  what  gross  negligence 
is,  hilt  i  agree  in  the  remark  of  the  Lord  Chief  Baron  IJ'ollock] 
in  the  court  lielow,  where  he  says,  "  There  is  a  certain  degree  of 
ne<iligenc(>  to  which  every  one  attaches  great  blame.  It  is  a 
mistake  to  sup[)ose  that  things  are  not  ditferent  because  a  strict 
line  of  demarcation  cannot  bi;  drawn  between  them  ;  "  '  and  he 
luliled.  'for  all  practical  purposes  the  rule  may  be  stated  to  be,  that 
the  failure  to  exercise  reasonable  care,  skill,  and  diligence  is  gross 
negligence.'  Mr.  .lustice  Montatjue  Smith,  in  the  case  in  which 
the  above-mentioned  observations  of  Mr.  Justice  Willes  were 
made,  said  (ante,  p.  24),  'The  use  of  the  term  "gross  negligence" 
IS  only  one  way  of  stating  that  less  care  is  recpiired  in  some  cases 
ilian  ill  others,  as  in  lb    ease  of  gratuitous  bailees,  and  it  is  more 
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correct  and  scientific  to  define  the  decrees  of  care  than  tlie  degropg 
of  ne^-li<j;('nce.'  Tlie  epitlict  '  ^ross  '  is  certainly  not  without  its 
si^nificiUH'c.  Tlie  ne^liifenc'e  lor  which,  aceoniiii^-  to  Lord  //o//, 
a  gratuitous  bailee  incurs  liability  is  such  as  to  involve  a  breach  of 
confidence  or  trust,  notarising'  merely  from  souk;  wmit  of  foresi<i;]it 
or  mistake  of  jud;iinent,  but  from  some  cidpable  default.  No 
advanta;fe  would  b(!  rained  by  sul)stitutin^'  a  ]K)sitive  for  a  negative 
phrase,  because  the  decree  of  care  and  diligence  which  a  bailee 
must  exercise  corres]ionds  with  the  d(>gree  of  ne<j;li^ence  for  wliich 
he  is  responsible,  and  there  would  be  the  same  difficulty  in 
definini;'  the  extent  of  the  positive  duty  in  each  case;  as  the  dejirce 
of  neglect  of  it  which  incurs  responsibility. 

''  In  truth,  this  difficulty  is  inherent  in  the  nature  of  the  subject, 
and  thoujfh  degrees  of  care  are  not  definable,  tliey  are  with  some 
approach  to  certainty  distin<ruishable  ;  and  in  every  case  of  this 
description  in  which  the  evidence  is  left  to  the  jury,  they  must  he 
led  by  a  cautious  and  discriuiinating  discretion  of  the  jud<>;e  to 
distinguish,  as  well  as  they  can,  degrees  of  things  which  run  more 
or  less  into  eacli  other  "  {Gihlin  v.  MrMnllen  (1808),  L.  K.  2  P.  (!. 
IU7, at  pj).  33(),  ;5;}7  :  Lord  ('/iclm.ifoni,  delivering  the  judgment  of 
the  Judicial  Committee). 

(e)  Gross  Negligence  and  Fraud  are  not  generally  Convertible  Terms. 

"  Li  respect  to  gross  negligence,  it  is  often  said,  that  it  is 
equivalent  to  fraud,  and  is  evi(U"nce  of  fraud.  That  it  may,  in 
certain  cases,  aft'ord  a  presumption  of  fraud,  and,  indeed,  that 
in  very  gross  cases  it  may  apjiroacli  so  near,  as  to  be  almost 
undistinguishable  from  it,  may  be  admitted,  especially  when  the 
facts  se(Mn  hardly  consistent  with  any  honest  intention.  But  that 
generally  gross  negligence  and  fraud  are  convertible  terms,  is  a 
doctrine  not  sujiported  by  any  just  inference  from  the  authorities 
in  the  common  law"  (Story,  s.  lU). 

"I  may  observe,  that  the  distinction  between  negligence  and 
mala  fides  is  now  firmly  established  at  law.  'Gross  negligence' 
(says  Lord  Denman  in  Goodman  v.  Ilarvei/  (183()),  4  Ad.  &  El. 
870,  at  ]).  87(1)  '  may  l)e  evidence'  of  vuda  fides,  but  it  is  not  tlio 
same  thing.  We  have  shaken  otf  the  last  remnant  of  the  contrary 
doctrine.'  The  doctrines  of  law  and  (Hiuity  u])on  this  point  ought 
to  be  concurrent "  {./oties  v.  iSm/'th  (ISil),  1  Ha.  43,  at  p.  71  :  !^ii" 
James  \y/[/ram,  V.-C). 

"  '  Fraud,'  in  my  opinion,  is  a  term  that  should  be  reserved  for 
something  dishonest  and  morally  wrong,  and  much  mischief  is, 
1  think,  done,  as  well  as  much  unnecessary  pain  infiicted,  by  its 
use  where  '  illegality  '  and  '  illegal '  are  the  really  approi)riate 
expressions"  {/n  re  (.'ompanies  Acts,  J'J.e  j)arte  Watson  (1888), 
21  Q,  B.  D.  301,  at  p.  309  :    Wills,  J.). 
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SECTION   IV. 
INEVITABLE  ACCIDENT. 

In  spite  of  ivll  roasonahlc  care  and  (lili;i;onc'o  bcinij;  taken, 
accidents  may  happen  wliicli  will  cause  tin;  loss  of  or  an  injury 
to  tlie  thing  hailed.  These  accidents  may  prevent  a  party 
pcrfonuing  his  duty  without  any  default  or  ne<rl(!ct  on  his  part. 
Uc  may,  nevcrthehiss,  contract  to  perform  his  duty  in  any  event, 
no  matter  what  may  happen,  or  ]w  may  ])roteot  liimself  ajrainst 
liahility  in  sucli  a  case,  or  the  contract,  a<fain,  may  be  an  open  ono 
on  the  matter.  It  is  intended  to  deal  witli  all  these  matters  in  this 
section. 

Actus  Dei  ncniiiii  faclt  /)ijiir/ii.i)i  —  Ltw  iioti  ccxjil  ad  impossihiUa. 
— Bailees  in  <;(>neral  are  lial)le  for  nc<fli<rcnce  or  fraud,  hut  not  for 
incrllahla  acrident.  They  are  not  liable  for  wliat  tliey  cannot 
possibly  avoid.  Bailees  in  •i;eneral  arc^  not  responsible  for  loss  of 
or  iu jtu'y  to  the  tliin<f  bailed  which  must  hap[)en  in  spite  of  their 
exercising  even  the  liigliest  degree  of  care  and  diligence.  (10) 

Of  iiwrhalilc  accident  or  casus  fortuifiia  there  are  two  sorts,  viz.  : 

(a)  The  act  of  God  or  any  overcoming  accident  produced  not 

by  the  agency  of  man,  l)ut  by  some  ])ractically 
irresistible  natural  cause,  ('.y.,  a  cataclysm,  earthquake, 
storm,  natural  sudden  death. 

(b)  irresistible  force  or  any  overcoming  accident  ])roduced 

wholly  or  })artly  l)y  the  agency  of  man,  e.tj.  invasion, 
robbery  with  violence  on  land,  piracy. 

Stor;i,  as  the  next  quotation  will  show,  treats  inevitable  accident 
or  the  act  of  God  as  one  thing  and  irresistible  force  as  another, 
but  surely  irresistible  force  is  a  species  of  tlie  genus  inevitable 
accident. 

"  Bailees  in  general  are  not  responsible  for  losses  resulting 
from  inevitable  accident,  or  from  irresistihle  force,  although  tliey 
may  becom<>  so  liable  by  special  contract,  or  by  sonn;  positive 
policty  of  the  law. 

"  By  inevitalile  accident,  commonly  called  the  act  of  (rod,  is 
meant  any  accident  ])roduced  by  any  })hysical  cause,  which  is  irresis- 
tihle ;  such  as  a  loss  by  lightning  or  storms,  by  the  perils  of  the 
sous,  by  an  inundation  or  eartlujuake,  or  by  sudden  death  or  illness. 
By  irresistihle  force  is  meant  such  an  interposition  of  human 
aticncy  as  is,  from  its  nature  and  power,  absolutely  uncontrollable. 
Of  this  nature  are  losses  occasioned  by  the  inroads  of  a  liostile 

Canadian  Cases. 

(10)  A  person  hiring  a  liorse  to  perfcrni  a  journey  is  not  liable  for  the 
valiU'  of  the  horse,  if  he  dies  on  the  road  without  fault  of  the  hirer  (DicKic  v. 
VamijLdl,  N.B.  lieps.,  SlepLc.i's  Digest,  1880,  203). 
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iiriny,  or,  ;is  the  plira.-^c  coiiiinonly  is,  hy  tlie  kiiijf's  cnoniics  ;  tlmt 
is,  by  ]nil)lic  ((iii'inifs.  In  tlic  sjiiiic  inanncr,  losses  occasioiKMl  by 
jiiratcs  arc  (Iccincd  irrcsistililc.  ami  by  liostilc  force  ;  i'or  pirates 
are  decinctl  the  enemies  of  the  whole  human  race  (Ao.v/c.v  lunmuii 
ficnerls),  and  by  tlie  common  consent  of  nations  tliey  are,  when  taken, 
ev(>rvwhere  |iunisheil  with  death.  By  flu*  law  of  nations,  they 
arc  deemed  ontlaws,  and  their  crimes,  against  whomsoever  I'oni- 
niitted,  arc  punishable  in  tlu>  courfs  of  any  nation  within  whose 
criminal  jurisdiction  they  are  l)ronji,ht.  Holjbcry  by  forc(^  is  idso 
deemed  irresistible  "  (Story,  s.  2."».  and  ])art  of  s.  2(1). 

(a)  Act  of  God. 

What  has  been  said  with  re<^ard  to  definitions  in  ^'cneral  and 
legal  definitions  in  ]iartieular  {ante,  p.  1,  Sect.  11.  (b) )  stronii'ly 
ai)plies  to  such  a  phrase  as  "the  act  of  God,"  which  in  laial 
])hraseology  would  seem  to  signify  an  extraordinary  inevitable 
accident  occasioiu'd  by  the  elementary  forces  of  nature,  uncon- 
nected with  iae  agency  of  man  or  other  cause.  This  is  supported 
by  the  following  passages  : 

1.  "  Now  what  is  the  act  of  God  ?  I  consider  it  to  mean 
something  in  op])osition  to  the  act  of  man  :  for  everything  is  the 
act  of  God  that  happens  by  his  permission  ;  everything  by  his 
knowledge  "  {Forward  v.  P/ttard  {ili<')),  1  T.  11.  27,  at  j..  3;? : 
Loi'd  ^[ansjield,  ('.J.). 

2.  "  The  act  of  God  means  something  overwhelming,  and  not 
nuM'clv  an  accidental  circumstance''  [(Jaldcji  v.  /'orts))t<)iil/i  and 
Jhjdt'  Steam  Packet  Co.  (1.S5G),  11  Ex.  t;i8,  at  p.  i'l^li  :  Martin,  15.). 

i5.  "  No  doubt,  as  was  said  by  Mr.  Me/nli/re,  a  shower  is  the 
act  of  God  as  much  as  a  storm  ;  so  is  an  earthquake  in  this 
country.  Yet  every  one  understands  that  a  storm,  supernatural  in 
one  sense,  may  ])roperly,  like  an  earth([uake  in  this  country,  he 
called  the  act  of  God,  or  /■/*■  major  ;  no  doubt  not  the  act  of  God 
or  a  m  major  in  the  sense  that  it  was  phijsicallij  impossible  to 
resist  it,  but  in  the  sense  that  it  was  prartiralli/  impossibles  to  do 
so  "  {yirhols  v.  Marxland  (187")),  L.  II.  10  Ex.  2;>5,  at  pp.  iab, 
2'/J  :  Bramwell,  B.). 

4.  "  It  is  at  once  obvious,  as  was  pointed  out  by  Lord  Manxfuld, 
in  Forward  v.  P/ttard  (178;")),  1  T.  U.  27,  that  all  causes  of 
inevitable  accident — ^  casus  fortuitus'' — may  be  divided  into  two 
classes  :  those  which  are  occasioned  by  the  elementary  forces 
of  nature,  unconnected  with  the  agency  of  man  or  other  cause, 
and  those  which  have  their  origin  either  in  the  whole  or  in  ])art  in 
the  agency  of  man,  whether  in  acts  of  commission  or  omission,  of 
nonfeasance  or  of  misfeasance,  or  in  any  other  cause  independent 
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(if  the  a;i,<'iu'y  of  uiitiinil  forces.  It  is  obvious  thiit  it  would  ho 
;ilt(in('tli('r  iiicouiiTiious  to  ii|i|)ly  the  term  '  iict  of  God'  to  tlu* 
liittiT  class  of  iiifvitalilo  accidcut.  It  is  ociuidly  clear  that  storm 
Miiil  teiii|iest  helon^'  to  th(i  class  to  which  tlu!  term  '  act  of  (iod  '  is 
|,n.|M.rly  ii|i|ilical.lc  "  {.\ii;iriil   v.  -V»(//// (1870),  1  ('.    1'.    D.   M'A, 

;it  |i.    i;-)")  :     <  'orUmni.  (  '..)  .). 

."».  ••  I  do  not  think  that  the  mere  fact  that  a  |)hcnomeiion  has 
li;i]i|icii('(l  once,  when  it  does  not  carry  with  it  or  import  any 
]ii'(ili;iMlity  of  a  recurrence,  when,  in  other  words,  it  does  not  imply 
anv  law  from  which  its  recurn'iice  can  lie  inferred,  places  that 
plieiioinenon  out  of  tho  operation  of  the  rulo  of  law  with  re^iard 
t(i  the  act  of  God.  In  order  that  the  phenomenon  should  fall 
within  that  ride  it  is  not,  in  my  opinion,  necessary  that  it  should 
lie  uniiiue,  that  it  should  hapjien  for  tho  first  time  ;  it  is  enough 
tliiit  if  is  extraordinary,  and  such  as  could  not  reasonahly  he 
MHtit'ipated.  That  appears  to  me  to  he  the  view  which  has  been 
taken  in  all  the  cases,  and  notably  by  Lord  Justice  Aftll/sh  in 
the  recent  case  oi'  JS'^/'chols  v.  Afdr.shuid  ((187(1),  2  Ex.  D.  1  at 
|i.  "»)'  (y^/tro-pltnspkdti',  ctr.  Manure  Co.  v.  London,  and  St. 
Katliannr  /)orl\s  Co.  (1878),  'J  ("h.  D.  oO.'},  at  \^\>.  .')15,  ')1G  : 
fn,,.).). 

fb)  Irresistible  Force. 

.P/raci/. 

"  Piracy  by  the  law  of  nations  is  : 

"Takin;^;  a  ship  on  the  ]u<s\i  seas  or  within  tho  jurisdiction  of  tho 
Lord  llijih  Admiral  from  the  possession  or  control  of  those  wlio 
are  lawfidly  entitled  to  it,  and  carrying"  away  the  ship  itself,  or  any 
of  its  ooods,  tackle,  appand,  or  furniture,  imder  circumstances 
which  would  have  amounted  to  robbery  if  tli(>  act  had  been  done 
within  the  body  of  an  En<>;lish  county. 

"  Whoever  commits  piracy  by  the  law  of  nations  is  liable  (it 
seems)  to  the  same  ])unishment  as  if  the  act  constitutinji;  piracy  had 
been  committed  within  the  body  of  an  Enjrlisli  county. 

"  It  is  doubtful  wdiether  persons  cruising  in  armed  vessels  with 
intent  to  commit  piracies,  are  pirates  or  not "'  (Stephens'  Dig. 
Crim.  Law,  ch.  x.,  art.  104). 


BoI)her!j. 

"  Open  and  violent  larceny  from  the  person,  or  robbery,  tlw; 
rap/'na  of  the  civilians,  is  the  felonious  and  forcible  taking  from  the 
person  of  another  of  goods  or  money  to  any  value  by  violence  or 
putting  him  in  fear  "  (4  Bla.  Com.  242,  243). 

''  If  the  thing  taken  and  carried  away  is  on  the  body  or  in  the 
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imtnediiitc  prcscnco  of  tlio  jicrson  tVoin  wliom  it  is  taken,  iuul 
it'  the  tiikiiiir  is  hv  actual  violoiico  intvntionally  usoil  to  overcome 
or  to  ])r('veiit  his  resistance,  or  l)y  tlireats  of  injury  to  his  person, 
property,  or  reputation,  tlie  ott'enct*  is  rohlx'ry  "  (Stephens'  J)i^f. 
Crini.  Law,  ch.  xxxv.,  art.  '2[H'>). 

In  the  cas(^  of  W'dl/.cr  v.  7'Ar  f{r/'l/.tli  Guarantee  Assoe/ation 
(lsr)2),  1<S  Q.  B.  277.  Lord  ( 'a»i/>Ml,r.,\.,siUi\  at  p.  2.S(1,  the  <iencr;il 
doctrine  was  not  (h'nied,  that  if  tlie  suhject-niatter  iiaiknl  i)e  lost  liy 
?7.s-  iiuijor,  wliich  the  court  translated  as  /rresinli/ile  violence,  tho 
bailee  was  dischar^ied,  if  he  was  <ruiltv  of  no  defatdt. 


(c)  When  Inevitable  Accident  is  available  as  an  Excuse. 

Two  rules  have  been  Judicially  stated  as  to  when  inevitalilc 
accident  excuses  or  does  not  excuse  a  l)arty  for  the  non-perfornianco 
of  a  iluty.     They  are  as  follows  : 

(a)  When  the  law  creates  a  duty  and  the  party  is  disabled  from 

performing  it  without  any  default  of  his  own,  by  inevitable 
acciilent,  the  law  will  excuse  him  for  non-performance. 

(b)  When   a  party  by   his  own   })ositive   and  absolute   contract 

creat(fs  a  duty,  and  tlie  party  is  disabled  from  performinif 
it  witliout  any  default  of  his  own  by  inevitable  accident, 
the  law  will  not  excuse  him  for  non-performance,  indcss 
an  excej)tion  in  his  case  is  implied  l)y  law  or  expressed  in 
the  contract.  (11) 
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(11)  When  the  lessee  of  goods  covenanted  to  restore  them  to  the  lessor 
"  at  the  expiration  of  the  term,  in  as  good  order  as  tliey  then  were,  reasonable 
wear  ami  tear  only  excepted,"  and  the  goods  di'.iing  the  term  were  destroyed 
by  lire  without  the  lessee's  default  :  JIdd,  that  the  absolute  words  of  the 
covenant  were  controlled  by  the  implied  condition  that  the  goods  should 
continue  to  exist,  and  tliat  the  lessee  was  not  liable  on  the  covenant  for  not 
restoring  them  at  tlie  end  of  the  term.  Hild,  also,  that  the  excei)tii)n 
"  reasonable  wear  and  tear  excepted"  referred  to  the  order  and  condition  ot 
the  goods,  so  as  to  exclude  liad  repair,  breakages,  etc.,  not  arising  from 
reasonable  wear  and  tear,  but  did  not  amount  to  a  guarantee  of  the  contimied 
existence  of  the  goods.  J'er  HiKjartij,  C'..J. ;  "  When  the  law  creates  a  duty  and 
the  party  is  disabled  from  performing  it  v/ithout  any  default  in  him,  and  he 
has  no  remedy  over,  the  law  will  excuse  him  ;  but  when  the  party  by  liis 
own  contract  creates  a  duty  or  charge  u])on  himself,  he  is  liound  to  mike  it 
good,  if  he  niay,  notwithstiinding  any  accident  by  inevitable  necessity,  because 
he  might  have  i)H)\ided  against  it  by  his  contract ;  and,  therefore,  if  a  lessee 
covenant  to  repair  a  house,  though  it  ije  burned  by  lightning,  or  thrown 
down  by  enemies,  yet  he  is  bound  to  repair  it.  But  tliere  are  exceptions  of 
some  standing.  When  the  contract  is  for  personal  service,  as  by  an  author 
to  write  a  book,  or  a  painter  to  paint  a  picture,  it  is  deemed  subject  to  a 
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I  think  it  snfficiont  to  cito  tho  following  uutlioritios  to  prove  the 
existence  of  tliosc  two  rules  : 

1.  •'  Where  the  law  creates  a  duty  or  char;^fe,  and  the  ]iarty  is 
(lisal)led  to  piMiurin  it  without  any  del'ault  in  him,  and  hath  no 
remedy  over,  there  the  law  will  excuse  him  ;  as  in  the  case  of  waste, 
if  a  house  lie  destroyed  liy  tempest,  or  hy  enemies,  tlu!  lessee  is 
excused.  .  .  .  But  when  tlu' party,  l)y  his  own  contract  creates 
a  (hitv  or  charge  upon  himsidf,  he  is  hound  to  make  it  ^ood,  if  he 
iiiMV.  iiotwithstandin;^-  any  accident  hy  inevitahl(>  necessity;  hecause 
lie  lui^fht  have  provided  against  it  hy  his  contract.  And,  therefore, 
if  the  lessee  covenant  to  repair  a  house,  though  it  he  hurnt  hy 
lijllitning,  or  thrown  down  hy  enemies,  yet  he  ouj;lit  to  repair  it  " 
{PiiMilitui  V.  Jane  (1G48),  Aleyn.  2t;,  at  p.  27). 

2.  '■  There  seems  no  douht  that  where  there  is  a  positive  contract 
to  do  a  thing  not  in  itself  unlawful,  the  contractor  must  perform 
it  or  |iay  damages  for  not  doing  it,  although  in  consequences  of 
unt'orsceu  accidents  the  performance  of  his  contract  has  hecomo 
unexpectedly  hurdcnsome  or  even  impossihle.  .  .  .  But  this 
rule  is  only  ap[)licahlc  when  the  contract  is  positive  and  ahsolute, 
and  not  suhject  to  any  condition  either  ex[)ress  or  im])lied,  and 
there  are  authorities  wdiich,  as  we  think,  estahlisli  the  principle  that 
where,  from  the  nature  of  the  contract,  it  appears  that  the  parties 
must  from  the  hogitming  have  known  that  it  could  not  he  fulfilled, 
unless  when  the  tiuK!  for  the  fulfilment  of  the  contract  arrived  some 
particular  specified  thing  continued  to  exist,  so  that  when  entering 
into  the  contract  they  must  have  contemplated  such  continuing 
existence  as  the  founchition  of  what  was  to  he  done,  there,  in  tho 
absence  of  any  exjiress  or  implied  warranty  that  the  tiling  shall 
exist,  tlu;  contract  is  not  to  he  construed  sis  a  positive  contract,  hut 
as  sui)ject  to  an  implied  condition  that  the  parties  shall  he  excused 
in  ease  hefore  hreach  performance  liecomes  impossihle  from  tho 
perishing  of  the  thing,  without  default  of  the  contractor  "  (  Tai/lor  v. 
Caldwell  (18(;:5),  a  U.  &  S.  82(5,  at  p.  K\\\  :  niuckhurn^J.  \  cited 
l)y  /,//n%,  L.J.,  in  Timwrx.  Gohhmifh,  [l.Slll]  1  Q.  B.  .')44,  at 
p[).  54l»,  5')0,  and  hy  Jessel,  M.]{.,  in  In  re  Arllntr  (1880),  14  Vh.  D. 
60;?,  at  p.  608).  (12) 

;l  "  i3y  the  common  law  of  England  a  jierson  who  expressly 
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condition  that  if  the  author  become  insane,  or  the  painter  paralytic  or  lilind, 
and  so  incapable  to  perform  the  contract  liy  the  act  of  God,  he  is  not  liable 
for  damages"  (Ghamhcrlain  v.  Trenonth,  23  U.  C.  C.  P.  497).  See  also 
remarks  of  Burns  in  Anglin  v.  Henderson,  21  U.  C.  Q.  B.  27,  post. 

(12)  "  The  defendant  by  a  bond  bound  himself  to  produce  the  goods  and' 
chattels  embraced  in  a  chattel  inortgaf,'e  given  by  the  Pettigrews  to  the 
plaiutill',  when   they  should    niiike  default  in  the  payment,  so  as  to  enable 
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contracts  absolutely  to  do  a  thing,  not  naturally  impossible,  is  not 
excused  for  non-pcrtbrinance  because  ofbeinji'  jirevented  by  the  act 
of  God,  or  the  Kin<v's  enemies  {/'amdiiie  v.  Jane  (lG4b),  Aleyn, 
26)  ;  and  yet,  in  consideration  of  the  risks  to  which  common 
carriers  are  exposed,  such  prevention  is  in  their  case  an  implied 
exception.  And  in  the  case  of  ordinary  bailees  entrusted  with  the 
custody  of  <i;oods,  whether  by  express  contractor  not,  the  excejjtious 
of  overwhelming  force  {n's  niajor)  and  accident  without  fault 
{msiis  fortii/tiis)  are  imjdied  '"  (JJoi/d  v.  Gii/hni  (18G5),  L.  R.  1 
Q.  B.  11"),  at  p.  121  :  W/'llcs,  J,,  delivering  the  judgment  of  the 
court  {/'Jrlc,  CJ.,  Pollocl;  CB.,  Martin,  B.,  Willcs  and  Keatlnj, 
JJ.,  and  Pi[/otf,  B.)). 

4.  "  The  ordinary  rule  of  law  is  that  when  the  law  creates  a 
duty  and  the  party  is  disabled  from  performing  it  without  any 
default  of  his  own,  by  the  act  of  God,  or  the  King's  enemies,  the 
law  will  excuse  him  ;  but  when  a  i)arty  by  his  own  contract  creates 
a  duty,  he  is  bound  to  make  it  good,  notwithstanding  any  accident 
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the  plaiiitifT  to  seize  and  sell  them  under  the  niortp;at,'e.  The  jdea  avers  that 
before  condition  broken,  and  without  any  default  of  the  defendant  or  tlie 
Pettigrews,  the  goods  mentioned  in  the  chattel  mortgage  were  destroyed  liy 
fire.  It  seems  clear  that  a  contract  of  this  kind  is  subject  to  the  ini]>lii'(l 
condition  that  if,  before  breach,  performance  becomes  impossible,  because 
the  specific  articles  have,  without  default  of  the  obligor,  ceased  to  e.xist 
then  performance  shall  be  excused."  {Per  Osier,  J.,  in  Bosivell  v.  Sutherland, 
32  U.  C.  C.  P.  133.) 

When  an  act  of  the  legislature  makes  the  performance  of  the  contract 
unlawful  or  impossible  the  breach  is  excused  {Corporation  of  York  v.  Toronto, 
21  C.  P.  95). 

"  When  an  executory  contract  is  entered  into,  respecting  property  or  goods, 
if  the  sul)ject-matter  be  destroyed  by  the  act  of  God,  or  vu  major,  over  which 
neither  party  has  any  control,  and  without  either  party's  default,  the  piutii's 
are  relieved.  This  general  principle  mustajiply  even  more  distinctly  in  a  case 
like  the  present,  where  parties  choose  to  bargain  lespectinga  contract  as  existimr, 
which  they  eijually  know  has  been  put  an  end  to  by  competent  authority,  and 
which  neither  of  them,  except  as  a  matter  of  grace,  can  possibly  recall  to 
existence."    {Per  Hagarty,  C.J.O.  :  McKenna  v.  McNamcc,  14  O.A.R.  339.) 

Where  there  is  a  positive  contract  to  do  a  thing  not  in  itself  unlawful,  the 
contractor  nuist  perform  it  or  pay  damages  for  non-performance,  although  in 
consequence  of  unforseen  causes  the  performance  has  become  impossible.  The 
defendants  hired  the  plaintifls'  scow  and  pile  driver  at  a  named  price  j)er  day, 
they  to  be  responsible  for  damage  thereto,  except  to  the  engine  and  onlinary 
wear  and  tear,  until  returned  to  the  plaintiff.  While  in  defendant's  custody, 
by  reason  of  a  storm  of  unusual  force  the  .scow  and  pile  driver  were  driven 
from  their  moorings  and  damaged.  Held  that  the  defendants  were  liable  for 
the  damage  thus  sustained,  and  for  the  rent  during  the  period  of  repair  (Grant 
V.  ylrmour,  25  0.  U.  7). 
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l)y  incvitiihlp  npcessity  "  (N/'chols  v.  Marslaml  (1876),  2  Ex.  D.  1, 
at  p.  4  :  Melllsh,  L.J.)- 

.').  "  If  a  duty  is  cast  upon  an  individual  hy  common  law,  the  act 
oflJod  will  oxc'usc  liiui  from  the  iicrformancc  of  that  duty.  No 
mail  is  conipollcd  to  do  that  wliidj  is  impossible.  It  is  a  duty  of 
a  carrier  to  deliver  safely  the  goods  entrusted  to  his  care  ;  but  if  in 
carrving  them  with  proper  care  they  are  destroyed  by  liijhtnin<;  or 
swept  away  by  a  flood,  ho  is  excused,  because  the  safe  delivery  has 
l)v  the  act  of  God  become  impossible.  If,  however,  a  man  contracts 
that  lie  will  be  liable  for  the  damages  occasioned  by  a  particular 
state  of  circumstances,  or  if  an  Act  of  Parliament  declares  that  a 
man  shall  bo  lial)h>  for  the  damage  occasioned  by  a  particular  state 
of  circumstances,  I  know  of  no  reason  why  a  man  should  not  be  liable 
for  the  damage  occasioned  by  that  state  of  circumstances,  whether 
tlic  state  of  circuinstanc(!S  is  iirought  about  by  the  act  of  man,  or 
l)y  the  act  of  (iod.  There  is  nothing  impossible  in  that  which, 
on  such  an  hypothesis,  he  has  contracted  to  do,  or  wliicli  he  is  by 
the  statute  ordered  to  do,  namely,  to  be  liable  for  the  damages  " 
{Hirer  Wear  Comw/'.sKioiiers  v.  Adamson  (1877),  2  App.  ('as.  743, 
at  |i.  7r)():  Lord  Cairns,  L.C). 


SECTION   V. 

CONTRIBUTORY  NEGLIGENCE. 

Rules  have  been  stated  in  the  last  section  as  to  when  inevitable 
accident  is  available  as  an  excuse  on  behalf  of  a  party  for  the  non- 
pcrl'ormance  of  his  duty.  Another  excuse  is  also  available,  namely, 
that  oi'  contributorv  neiili^ence. 


Definitions. 

Contributory  Ni'(ili[ienci-  is  the  j)laintit!''s  negligence  which  pre- 
cliules  him  from  recovering  damages  for  the  defendant's  negligence. 

Contr/lintori/  NeiiUifeiit'e  is  the  non-exercise  by  the  [ilaintitt'  of 
siK'li  ordinary  care,  diligence,  and  skill  as  would  have  avoided  the 
coiisiciiiiences  of  the  defendant's  negligence.  (13) 

Canadian  Cases. 

(lU)  Wlii'iL-  the  trial  judge  directed  the  jury  that,  assuiuiii}^  defendants  to 
liiivc  heeu  guilty  of  neglect,  tliey  must  determine  whether  i)hiiutilf  did  or 
(hd  nut  80  lar  contribute  to  tlie  accident  by  his  own  neglij^ence  or  want  of 
ordinary  care  and  caution,  tliat  but  for  such  negligence  or  want  of  care  the 
accident  would  not  have  happened,  it  was  held  that  this  direction  was  right 
{Winckle)-  v.  Great  Western  Hailway,  18  U.  C.  C.  P.  SJSO). 

r..B.  ■> 
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The  iil)ovo  ilcfinitioiis  arc  sulijci-t  to  this  (|Uiililic'atioii,  that  tlion^ili 
the  plaiiititf  may  have  Ix'cii  ;iiiilty  of  uc^fliffciu-c,  and  althoti^l' that 
lU'crlinciu'f  may  in  tact  have  fontrihntcd  to  the  misl'ortimc,  yet  it' 
tlie  dct'ciKhmt  foiild  in  the  result,  hy  the  exercise  of  ordinary  care. 
din<icnce.  and  skill,  hiive  avoided  the  consc(|nences  of  the  plaintitV's 
!ie<>lio;ence,  the  plaintitrs  nc^li^i'cncc  will  not  preclude  him  from 
recoverin^r. 

That  what  I  hav(f  stated  is  well  estahlishod  appears  from  tlio 
following  judicial  opinions  : 

1.  "One  person  hein^  in  fault  will  not  dispense  with  another's 
usin^r  ordinary  caro  for  himself "  [IhiHer/iehl  v.  Forrester  (llSOt)), 
11  East,  do,  at  p.  (II  :    Lord  /'Jleii/ioroii;//!,  ('.J.). 

2.  "  The  rule  of  law  is  laid  down  with  perfect  correctness  in  tlio 
case  of  liiilter/nU  v.  Forrester  (I80l»),  11  Kast,  1)0  ;  and  that  rule 
is.  that,  althou<>;li  there  may  have  been  neirliirence  on  the  part  of 
the  plaintitf.  yet,  unless  he  nii^fht,  by  the  exercise  of  ordinary  care, 
have  avoided  the  conse(|U"nees  of  the  defendant's  nejiii^'cnce,  he  is 
entitled  to  recover  ;  if  l)y  ordinary  care  he  mi^ht  have  avoided 
thorn,  lie  is  the  author  of  his  own  wron^' "'  {/ir/di/e  v.  7'/ie  (Jnuid 
Jinivtion  Rail.  Co.  (1838),  3  M.  &  W.  244,  at  j).  248 :  I'arLe.  W.). 

3.  ''  This  subject  was  fully  considered  by  this  court  in  the  case 
oUirid.ie  v.  The  (h'aiid  Junction  Rail.  Co.  (1838),  3  M.  &  W.  2M, 
where,  as  appears  to  me,  the  correct  rule  is  laid  down  concerninji' 
n<>(rli<r(>nce,  namely,  that  the  ne;j,li;fence  which  is  t(>  jirecludc  a 
plaintitf  from  recoverintij  in  an  action  ot  this  nature  [for  ne;j;ligence]. 
must  be  such  as  that  he  could,  by  ordinary  care,  have  avoiiled  the 
conse(|uences  of  the  defendant's  nefili^once.  I  am  reported  to  have 
said  in  that  case,  and  1  believe  quite  correctly,  chat,  '  the  rule  of 
law  is  laid  down  with  perfect  correctness  in  the  case  of  Jhitterfieldx. 
Forrester  (1809),  11  East,  (10,  that,  although  there  may  have  been 
ne<f1i;i'ence  on  the  part  of  th(i  itlaintift",  yet,  unless  he  mi^flit,  by  the 
exercise  of  ordinary  care,  have  avoided  the  conse([uences  of  the 
defendant's  neglijience,  he  is  entitled  to  recover  ;  if  by  ordinary  care 
he  miti;ht  have  avoided  them,  he  is  the  author  of  his  own  wron<r '" 
{Duvies  V.  Mann  (1842),  10  M.  &  W.  rM,  at  pp.  ')48,  r)4SI : 
Par/>e,  B.). 

4.  "  In  some  cases  th(>re  may  have  been  nejilif^ence  on  the  part 
of  a  i)laintitl"  remotely  connected  with  the  accident  ;  and  in  these 
cases  the  question  arises,  wlu^ther  the  defendant  by  the  exercise  of 
ordinary  care  and  skill  miifht  have  avoided  the  accident,  notwitli- 
standin;^  the  negligence  of  the  plaintifif,  as  in  the  often-(| noted 
dnnhy  rase,  I >ar;es  v.  M,inn  (1842),  10  M.  k  W.  r)4t;.  There, 
although  without  the  negligence  of  the  plaintiff  the  accident  could 
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not  huvo  liapponed,  the  noffli^cnco  is  not  supposed  to  have  contri- 
Ijiitcd  to  the  accident  within  the  rule  upon  this  suhject  ;  and,  if  the 
iiccidciit  nii<;lii  liave  l)een  avoided  by  the  exercise  of  ordinary  care 
and  skill  on  the  part  of  the  defendant,  to  liis  j^ross  ne<rli<ionce  it  is 
entirelv  ascril)ed,  lie,  and  h(i  only,  proximately  causing  the  loss" 
(Ihirell  V.  n,-  General  Steam  Navi,jat!on  Co.  (1855),  5  El,  &  Bl. 
Ill'),  at  j).  20(1 :  Lord  Cdmpliell,  (!.J.,  deliverino;  the  judf^nient  of  the 
court  (Lord  ('(i))ij>l)eU,  (!.J.,  Colerlchfe.  Krie,  and  Crompton,  JJ.)» 
(cited  l)y  Cn'-mcell,  J.,  in  7'/;//'  v.  iVarman  (1857),  2  C.  B.  (N.s.) 
71(»,  at  p.75(;)). 

5.  "  It  appears  to  us  that  the  proper  question  for  the  jury  in  this 
case,  and  indeed  in  all  others  of  the  like  kind,  is,  whether  the  damage 
was  occasioned  entirely  by  the  ne;j;li<rence  or  improper  conduct  of 
the  defendant,  or  whether  the  jdaintiff  himself  so  far  contributed  to 
the  u.'sfortune  by  his  own  ncffliirence  or  want  of  ordinary  and 
common  care  and  caution,  that,  but  for  such  negligence?  or  want  of 
ordinary  can*  and  caution  on  his  part,  the  misfortune  would  not 
have  happened.  In  the  first  case,  the  jdaintiff  would  be  entitled  to 
recover  ;  in  the  latter,  not,  as,  but  for  his  own  fault,  the  misfortune 
woulil  not  have  happened.  Mere  negligence  or  want  of  ordinary 
care  or  caution  would  not,  however,  disentitle  him  to  recover,  mdess 
it  were  such  that,  but  for  that  n(!gligence  or  want  of  ordinaiy  care 
and  caution,  the  misfortune  could  not  have  liapjiened  ;  nor  if  the 
defendant  might,  by  the  exercise  of  care  on  his  part,  have  avoided  the 
(•oiise(|Mences  of  the  neglect  or  candessness  of  the  plaintiff.  This 
apjicars  to  be  the  result  deduci!)le  t'rom  the  opinion  of  the  judges 
in  Ihiiterrh'hl  v.  Forrester  (180y),  11  East,  00  ;  liriihje  v.  The 
(ivand  ./xiirtion  Camd  Co.  (1838),  3  M.  &  "W.  244;  JJaries  v. 
Maiu,  (1842),  10  M.  &  W.  54(;  ;  and  Powell  \.  The  General  Steam 
Sarimtlon  Co.  (1855),  5  El.  &  Bl.  UI5  "  {Tuirx.Warman  (1858), 
5  ('.  B.  (n.s.)  573,  at  p.  585  :  W'/'ijhtnian,  J.,  delivering  the  judg- 
ment of  the  court  (^\\'i<ihfnuni,  Erie,  and  Crompton,  JJ.,  Watson, 
Ji ram icel I  iind  Channell,  BB.). 

tl.  "The  first  proposition  is  a  general  one,  to  this  efl'ect,  that  the 
lilaintirt'  in  an  action  for  n(?glig(!nce  cannot  succeed  if  it  is  found  by 
tlu*  jury  that  he  has  himself  been  guilty  of  any  negligence  or  want 
of  ordinary  care  which  contributed  to  cause  the  accident. 

"Hut  there  is  another  proposition  eijually  well  established,  and  it 
is  a<iualification  upon  the  first,  namely,  that  though  the  plaintifi' 
may  have  been  guilty  of  negligence,  and  although  that  negligence 
limy,  in  fact,  hav(!  contributed  to  the  accident,  yet  if  the  defendant 
could  in  the  result,  by  the  exercise  of  ordinary  care  and  diligence, 
have  avoided  the  mischief  wl»'"h  happened,  the  plaintiffs  negligence 
will  nut  excuse  him. 

p3 


M 


HAILMKNTS    (iENERAM,Y. 


"  This  proposition,  as  one  of  law,  cannot  ho  riuostionod.  It  was 
(lec'idod  in  tlio  cas(>  of  DavN'x  v.  JAt»»  (1H42),  10  M.  &  W.  niC  : 
supi)ort(>(l  in  tliat  of  Tiijr  v.  Warman  (\H')f^),  ')  (".  H.  (N.s.)  i')T.\. 
and  other  cases,  and  lias  been  universally  applied  in  cases  of  tlii< 
character  without  (juostion  ''  (Rddlc/v.  London  and  North  \V<'xf<'ni 
Hall.  Co.  (187(1),  1  App.  <:as.  7',!,' at  p.  7.')l»  :   Lord  Pcnzanr,-). 


SE(TION   VI. 

DUTIES  OF  JUDGE  AND  JURY  IN  QUESTIONS  OF 
NEGLIGENCE. 

1.  The  question  whether  there  has  been  ncffliijence  is  one  of  fact 
for  the  jury  when  they  have  had  all  the  le^al  technicalities,  art'ectiii;; 
the  case  before  thoni,  ex])lained  l)y  the  jud^fe.  If,  however,  in  tlic 
opinion  of  the  j ml <>;e  the  facts  proved  by  the  plaintiff  do  not  reason- 
ably brinif  the  case  within  the  le^al  principle,  he  should  withdraw 
the  cas(?  from  them. 

2.  The  jud<(e  has  to  say  whether  any  facts  have  been  established 
from  which  neo;li(Tence  ma//  he  reasonably  inferred  ;  the  jurors 
have  to  say  whether,  from  those  facts,  when  submitted  to  them, 
negligence  ou(/ht  to  he  inferred.  (14) 

In  suj)port  of  the  above  rules  it  is  enough  to  refer  to  two  recent 
cases  in  the  House  of  Lords,  and  to  give  extracts  from  the  opinions 
of  the  learned  judges  delivered  at  the  hearing  of  the  ajipeal  of  tlic 
first  case  and  the  statement  of  Lord  Cairns,  L.('.,  in  the  second 
case,  that  it  is  impossible  to  lay  down  any  rul(>  except  the  second 
proposition  above  set  out. 

1.  "  Although  the  question  of  negligence  or  no  negligence  is 
usually  one  of  pure  fact,  and  therefore  for  the  jury,  it  is  the  duty 


Canadian  Cases. 

(14)  Tlie  defendant  having,'  tliargu  of  the  jilaintifV'.s  colt,  took  it  to  a  Mack- 
sinitli'n  shop  to  be  shod  for  tlie  first  time,  and  havin}^  tied  it  there  went  (Uit. 
The  colt  ))ulling  back  threw  itself,  and  received  injuries  of  wliich  it  dieil. 
The  plaintiff  sued  defemlant  for  nej,'li,i,'ence  in  so  lying  tlie  colt  instead  of 
having  it  held  while  ])eing  shoil  ;  and  several  witnesses  were  of  opinion  that 
what  defendant  had  done  was  improper,  wliile  others  thought  he  had  adopted 
the  proper  plan  : — Held,  not  a  case  in  which  there  should  be  a  nonsuit,  on  tlie 
ground  that  the  evidence  was  consistent  either  with  the  existence  or  udii- 
existence  of  negligence,  but  that  the  ijuestion  was  for  the  jury  (Henderson  v. 
Bnrnen,  32  U.  (.V  Q.  P..  17fi).  See  also  IJoyle  v.  Diindas,  25  U.  C.  C.  P.  420, 
where  the  authorities  are  reviewed. 
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of  the  judjic  to  ke(!p  in  view  u  distinct  lo<fiil  dctinition  of  negligence 
a-  :i|i|ilic:iljk'  to  tlui  piirticuhir  case  ;  and  if  the  facts  proved  i)y  the 
iilaliitirt'do  not,  wliatever  view  can  ho,  reasonably  taken  of  them,  or 
iiifcniicc  drawn  from  them  by  the  jurors,  present  an  hypothesis 
which  coini's  within  that  legal  definition,  then  to  with<lraw  them 
from  their  consideration"  {Br/djft'S  v.  Ih'nrfors,  etc.  of  North 
London  Hail.  Co.  (1S74),  L.  H.7  H.  L.  213,  at  pp.  221,  222  : 
l'onork,V,.). 

2.  ■■  The  (piestion  of  negligence  is  one  peculiarly  within  the  pro- 
vince of  ii  jui'v,  and  I  apprehend  that  it  is  a  (juestion  with  the 
decision  of  which  the  judge  should  not  interfere,  unless  he  is  very 
certain  that  the  (|Uestion  has  been  reduced  to  a  mere  definition  of 
what  is  the  defendant's  legal  duty  in  respect  of  the  matters  wherein 
negligence  is  alleged,  upon  a  well  ascertained  and  inilisputable 
slate  of  facts.  The  legal  duty  itself  often  depends  upon  the 
([lU'Stiuu  what  would  it  be  reasonable  for  u  plaintitt'  or  a  defendant 
to  do  under  u  com|)licated  state  of  facts  ;  and  this  also  is  a  question 
not  of  law  but  of  fact,  and  as  such  peculiarly  within  the  province 
of  a  jury  "'  (//'/</.  at  p.  22"J  :    henman,  J.). 

;}.  *'  Before  giving  this  direction  [the  direction  of  the  juilg(^  to 
the  jni'y],  it  is  the  duty  of  the  judge  to  determine?  whether  there  is 
evidence  fit  to  be  left  to  the  jury  on  each  of  the  propositions  which 
it  is  necessary  that  the  plaintitiF  should  establish.  This,  being  a 
duty  cast  exclusively  on  the  judge,  is  a  question  to  be  decided 
according  to  some  proposition  or  rule  of  law.  What  is  that 
proposition  or  rule  of  law  which  the  judge  is  bound  to  apply 
to  the  evidence  in  order  to  determine  this  question  of  law  ? 
It  cdnnot  merely  be.  Is  there  evidence  'i  That  has  no  meaning 
without  a  further  proposition  defining  when  it  is  to  be  considered 
in  point  of  law  that  there  is  evidence.  V»'"  hout  a  proposition 
or  rule  which  can  be  enunciated  or  predicated,  there  is  no  rule 
of  law  ;  a  rule  of  law  can  always  be  predicated  in  terms.  The 
proposition  seems  to  me  to  be  this  :  Are  there  facts  in  evidence 
wiiich,  if  unanswered,  would  justify  men  of  ordinary  reason  and 
fairness  in  atfirming  the  question  which  the  plaintiff  is  bound  to 
maintain  ?  It  may  bo  said  that  this  is  so  indefinite  as  to  amount 
to  no  rule,  that  it  leaves  the  judge  after  all  to  say  whether  in  his 
individual  opinion  the  facts  in  evidence  would  prove  the  proposi- 
tion ;  but  I  cannot  think  so.  It  is  surely  })0ssible  to  admit  that 
reasonable  and  fair  men  might  come  to  a  conclusion  which  oneself 
would  not  arrive  at.  And  judges  may  be  able  reasonably  to  say 
frecpiently,  that,  although  they  would  not  upon  the  facts  have  come 
to  the  same  conclusion  to  which  the  jury  has  come,  yet  they  or  he 
cannot  say  l)ut  that  reasonable  and  fair  men  might  agree  with  the 


;-i8 


BAILMKNTS    (IKNKRALLY. 


conclusion  of  the  jury;  or  in  other  words,  tliut,  although  thoy  would 
not  have  arrivod  at  the  same  conclusion,  it  is  not  contrary  to  reason 
to  have  arrived  at  it  "  {Ihiil.  at  \^\^.  232,  •I'X,\ :  Brett,  J.). 

4,  "  The  judge  has  a  certain  duty  to  discharge,  and  the  jurors 
have  another  and  a  diflFercnt  duty.     The  judge  has  to  say  whether 
any  facts  have  heen  established  hy  evidence  from  which  negligence 
m(Vi  In'  reasonahly  inferred  ;  the  jurors  have  to  say  whether,  from 
those    facts,    when    submitted    to   them,    negligence    oii<//it    to   In' 
inferred.     It  is,  in  my  opinion,  of  the  greatest  importance  in  thi' 
ailministration  of  justice  that    these  separate  functions  should  be 
maintained,  and  should   be  maintained  distinct.      It  would  be  ;i 
serious  inroad  on  the  province  of  the  jury,  if,  in  a  case  where  there 
ar(>  facts  from  which  negligence  may  reasonably  be  inferred,  the 
judge  were  to  withdraw  the  case  from  the  jury  upon  the  ground 
that,  in  his  opinion,  negligence  ought  not  to  be  inferred,  and  it 
would,  on  the  other  hand,  place  in  the  hands  of  the  jurors  a  power 
which  might  be  exercised   in  the  most  arbitrary  manner,  if  they 
were  at  liberty  to  hold  that  negligencii  might  be  inferred  from  any 
state  of  facts  whatever.    .    .     .     Vour   lordships,  in  the    case  of 
Bridges   \_Brld(ics  v.   yodh  Lnnihm    Rail,    Co.    (1874),    L.    U.   7 
H.  L.  213],  did  not  lay  down,  and  I  am  satisfied  your  lordships 
did  not  mean  to  lay  down,  any  new  rule  upon  this  subject.     It  is 
indeed  impossible  to  lay  down  any  rule  except  that  which  at  the 
outset  I  referred  to,  namely,  that  from  any  given  state  of  facts 
the  judge  must  say  whethernegligence  can  legitimately  be  inferred, 
and  the  jury  whether  it  ought  to  be  inferred"  (^Metropolitan  Rail. 
Co.  v.  Javhon  (1877),  3  App.  Cas.  193,  at  pp.  197,  200  :  Lord 
Cairns,  L.C.). 


SECTION  VII. 


PROPERTY  IN  GOODS  AND   CHATTELS. 

Absolute  property — Qualified  propertii. 

It  is  very  essential,  in  dealing  with  questions  of  bailment, 
that  a  clear  distinction  should  be  discerned  between  the  kinds  of 
property  in  goods  and  chattels  which  bailments  give  rise  to. 

Supjiosing  a  person  has  the  absolute  ownership,  which  includes 
actual  possession,  of  a  chattel,  and  that  he  bails  this  chattel  to 
another  person.  He,  the  bailor,  clearly  parts  temporarily  with 
the  actual  possession  by  his  delivery  of  the  chattel  to  the 
bailee.  During  such  period  as  the  bailee  continues  to  actually 
possess  the  chattel,  the  bailor's  original  ownership  is  wanting  that 
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ot  actiiiil  ])oss('ssion.  The  bailor's  owiktsIuj),  tlicrcforo,  for  that 
|ii'ri()(l  is  110  longer  uhsolutc,  l»ut  is  ([ualiticd  i)y  the  actual  ])oss('S- 
sioii  of  the  l)iiiU'(',  ami  his  interests  and  rights  in  tln^  ehattcl,  and 
iiiiiv  tliereforo  he  culled  u  ijualified  jn'operti/.  The  bailee's  interest, 
wliieli  is  earved  out  of  the  bailor's  ori<(inal  absolute  ownership,  may 
lie  called  a  n/u'cldl  propertij, 

Mlackstone,  in  liis  ( 'ominentaries,  describes  tho  bailor's  interest  as 
jii'itlH'i'tii  In  action  or  chose  In  wtlon,  and  he  calls  absolute*  ])ro[)erty 
liv  another  name,  viz.,  posnesslon  abxolnte.  He  also  describes  the 
liail('<'"s  special  property  as  a  jiosscsxon/  Infcrt'st.  Slcphcn,  J.,  in 
his  l)i;i('st  of  Criminal  Law,  says  that  the  bailee  in  the  aliove 
circiinistances  is  said  to  lie  the  xpcrldl  on'ner,  or  to  have  u  special 
jirojH'cti/.     (See  Infra,  (a)  Text  writers'  views). 

It  will  I)c  seen  also  that  the  bailee  is  considered  l)y  the  courts 
as  liaviiiij;  a  special  piuyicct//  in  the  chattel  bailed.  (8ee  jiost,  p.  -41, 
(h)  .Judicial  views). 


(a)  Text  writers'  views. 

i.  "  I' roped II  in  chattels  personal  may  be  either  in  possession  ; 
which  is  where  a  man  hath  not  only  the  right  to  enjoy,  but  hath  the 
actual  enjoyment  of,  the  thing  :  or  else  it  is  in  action  ;  where  ii 
man  hath  only  a  l)are  riglit,  without  any  occupation  or  enjoyment. 
And  of  these  the  former,  or  property  in  j>ossesslon,  is  divided  into 
two  sorts,  an   ahsohite  and  a  <jiialljieil  property  '"   (2  Bla.   Com., 

p.  ;i)s<i). 

2.  "  Possession  ahsoliite  is  where  a  man  hath,  solely  and  exclu- 
sively, the  right,  and  also  the  occupation,  of  any  movable  chattels, 
SCI  that  they  cannot  be  transferred  from  him,  or  cease  to  be  his, 
without  his  own  act  or  default  "  (2  Bla.  Com.,  p.  vJS'J). 

8.  Quail/led,  limited,  or  special  property  is  such  as  is  not  in  its 
nature  permanent,  but  may  sometimes  subsist,  and  at  other  times 
not  subsist  (2  Bla.  Com.,  391). 

I.  "These  kinds  of  qualification  in  property  (qualified  property 
ill  animals  fer^r  natura;  etc.)  dejiend  upon  the  jieculiar  circum- 
stances of  the  subject-matter,  which  is  not  ca])able  of  being  under 
the  aiisolute  dominion  of  any  proprietor.  But  property  may  also 
be  of  a  (jualified  or  special  nature,  on  account  of  the  peculiar 
circumstances  of  the  owner,  when  the  thing  itself  is  very  capable 
of  absolute  ownership.  As  in  case  of  bailment,  or  delivery  of 
lioods  to  another  person  for  a  particular  use  ;  as  to  a  carrier  to 
convey  to  London,  to  an  innkeejier  to  secure  in  his  inn,  or  the  like. 
Here  there  is  no  absolute  property  in  either  the   bailor   or   the 
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hailoo,  tho  ppr^'on  dclivoriii;;,  or  him  to  whom  it  is  <lolivor(Ml : 
for  the  li;iih)r  liath  only  the  ri;jlit,  and  not  the  immcdiati!  posses- 
sion ;  tlif  i)ail('»'  hath  tiic  possession,  and  only  a  temporary  ri^dit. 
But  it  is  a  (|Ualitied  jiroperty  in  tlieni  both  ;  and  each  of  them 
is  ontitled  to  an  action,  in  case  tho  goods  ho  damaged  or 
taken  away  :  the  liailee  on  account  of  his  immediate  possession  ; 
the  i)aiIor.  because  the  po>session  of  the  hailee  's,  immediately,  his 
possession  also.  So  also  in  case  of  goods  pledged  or  pawned  upon 
condition,  either  to  re|tay  money  or  otherwise  ;  lioth  the  pledgor  and 
jiledgee  have  a  (|Ualilied,  i)ut  neither  of  tliem  an  ahsohite,  property 
in  them  :  the  pledgor's  properly  is  conditional,  and  depends  upon 
the  performance  of  the  condition  of  repayment,  etc.  ;  and  so,  too, 
is  that  of  the  pledgee,  which  depends  upon  its  non-performance  "' 
(2  Bla.  Com.,  pp.  ;5l»'),  ',)%). 

.5.  "In  all  the<e  instances  [of  hailments],  there  is  a  sjiecial 
qualilied  property  transferred  from  the  iiailor  to  the  hailee,  together 
with  the  j)0sse3si()n.  It  is  not  an  altsolute  property,  because  of 
his  contract  for  restitution  ;  the  bailor  having  still  left  in  him  the 
right  to  a  c/iojic  in  action,  grounded  upon  such  contract.  And.  on 
account  of  this  (|ualitied  property  of  the  bailee,  he  may  (as  well  as 
tho  bailor)  maintain  an  action  against  such  as  injure  or  Uike  away 
these  chattels.  The  tailor,  the  carrier,  the  innkeeper,  the  agisting 
farmer,  the  pawnbroker,  the  distrainor,  and  the  general  bailee,  may 
all  of  them  vindicat<',  in  their  own  right,  this  their  possessory 
interest  :igainst  any  stranger  or  third  person.  For,  being 
responsible  to  the  bailor,  or  if  the  goods  are  lost  or  damaged  by 
his  wilful  defi  lit  or  gross  negligence,  or  if  he  do  not  deliver  up 
the  chattels  on  lawful  demand,  it  is  tlierefore  reasonalde  that  he 
should  have  a  right  of  action  against  all  other  persons  who  may 
have  purloined  or  injured  them  ;  that  he  may  always  be  ready  to 
answer  the  call  of  tho  bailor  "  (2  Bla.  Com.,  p.  453). 

G.  *'  Every  bailee  has  a  temporary  (/indl/lcd  property  in  the 
things  of  which  possession  is  delivered  to  him  by  the  bailor, 
and  has,  therefore,  a  possessory  action  or  an  appeal  in  his  own 
name  against  any  stranger  who  may  damage  or  purloin  them  '" 
(Sir  William  Jones,  p.  80). 

7.  "  Every  person  to  whom  tho  general  owner  of  a  movable  thing 
has  given  a  right  to  the  possession  as  against  the  general  owner  is 
said  to  be  the  special  owner  thereof,  or  to  have  a  special  properfi/ 
therein"  (Stephen's  Dig.  Crim.  Law.,  ch.  xxxiii.,  art.  282). 

8.  "  Every  person  who  has  obtained  h//  any  means  the  possession 
of  any  movable  thing  is  deemed  to  be  the  special  owner  thereof,  as 
against  any  person  who  camiot  show  a  better  title  thereto  "  (^iliid,, 
art.  283). 
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(b)  Judicial  views. 

1.  "  Iloro  the  plaintiff  has  poi^sossion  iindf^r  tho  rij^litt'iil  ownor, 
iiiul  that  is  sulHcit'iit  a;iaiiist  a  jx-rson  haviii^j  no  colour  of  ri^ht. 
An  a;:i>t(>r,  etc.,  a  carrier,  a  factor,  may  i)riii<p;  trover  :  even  a 
ocneral  haihnont  vvill  suttice,  without  heine;  maih-  for  any  special 
|iin|i()se,  t)Ut  only  for  the  l)enefit  of  tho  ri^^htful  owner.  Here  is 
11  j^cneral  iiaihnent.  It  would  he  nionst.jusly  inconvenient  if  a 
\vr()n;,f||oer  could  come  and  take  thin;^s  out  of  the  possession  of  him 
who  ha<l  the  possession  under  the  rightful  owner"  (Sutton  v.  /hid' 
(1810),  2  Taunt.  302,  at  jt.  :501t  :   Cliamhrc,  J.). 

2.  "  It  is  unnecessary,  in  this  case,  to  decide  the  question, 
wiiether.  in  an  action  of  tre»|)ass  or  trover  for  pefsonal  property, 
the  simple  fact  of  possession,  which  is  untiuestionahly  evidence  of 
title,  is  conrhislri'  evidence,  and  c()n>titutes  a  complete  title,  in  all 
raxes,  ajfainst  a  defciuhint  who  is  a  mere  wron<fdoer,  as  it  does  in 
actions  of  trespass  to  real  property,  and  in  those  actions  for  injuries 
to  personal  chattels,  in  which  the  plaintiff' had  a  special  property  in 
such  chattels'"  ( /'Jl/ott  v.  h'tmp  (1S4()),  7  M.  &  W.  iUXl,  at  p.  312  ; 
Parke.  H.)  This  question  was  decided  in  tho  affirmative  in  the 
case  of  Je/ries  V.  Great  U'ei^tern  Nail.  Co.  (1856),  5  El.  &  Bl. 
802. 


SECTION  VIII. 
LARCENY  FROM  OR  BY  BAILEES  OR  BY  BAILORS. 

If  the  hailee  has  not  been  guilty  of  any  neglitjence  and  the 
ifoods  are  stolen  he  is  not  liahle  to  an  action  for  negligence. 

Tlic  (iiiuK  prolnindi  of  negligence  lies  on  the  plaintiff'.  The  hailee 
h;i-  a  right  to  prosecute  tlu'  thief.  These  proi)osition.s  are  established 
l)y  the  following  authorities  : 

1.  The  defendant  Small  was  an  upholsterer  ;  the  plaintiff'  was  an 
officer  in  the  army,  and  being  about  to  leave  London,  sent  his 
trunk  to  the  defendant's  house  for  safe  nigtodi/,  and  he  was  to  pay 
him  l.s'.  per  week  for  ihc  house-room.  AVhen  the  plaintiff  returned, 
he  received  the  trunk,  but  the  whole  of  the  contents  had  been 
taken  out. 

"To  support  an  action  of  this  nature  [on  the  case  for  negligence 
in  keeping  the  trunk],  positive  negligence  must  be  proved.  It  has 
appeared  in  evidence  in  this  case  that  the  goods  were  lodged  in 
a  place  of  security,  and  where  things  of  much  greater  value  were 
kept.     This  is  all  that  it  is  incumbent  on  the  defendant  to  do  ;  and  if 
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such  ;foo(ls  arc  stolon  hy  the  (Icrciidiuit's  own  servants,  tliat  is  not 
a  species  of  ne;rli^enee  (tf  a  (lescri|itioii  sufficient  to  sii|»|»()rl  this 
action,  inasmuch  as  he  has  taken  as  much  care  of  tliem  as  of  his 
own"  riniti'anv  v.  Smalt  (171)')),  I  Esp.  '.W'),  at  pp.  MO,  'Ml: 
Lord  h't'iii/on). 

'2.  "  Mr.  .Fiistice  Story,  in  s.  .'515'),  cites  Fiiiiicanr  v.  Stiiall 
(1711')),  1  Ksp.  .'JJ'),  and  .says:  '  If,  indeed,  the  circinnstances  of 
tl>c  case  provo  tliat  the  theft  has  heen  ocoasioneil  hy  ne^fJiKeiue. 
or  want  of  proper  caution,  there,  tho  pawnee  may  properly 
he  held  responsihle.'  Section  l.')l  (Story)  se<'nis  to  explain  the 
whole  matter:  '  In  respect  to  depositaries  for  hire."  it  is  said. 
'there  seem  some  discrepancies  in  the  authorities,  whetlier  the 
onii.i  />r(>/i(iii<l/  i}{'  ne;rliu(>uce  lies  on  the  plaintitV,  or  of  exculpation 
on  tlie  del'endant,  in  a  suit  hrou^fjit  for  the  loss.  In  Kn^fland, 
the  former  rule  is  maintaineil."  The  result  is,  that  a  replication 
of  felony  would  he  no  answer  to  the  |tlea "  (Bult  v.  Tlic 
(freut  n't'glrni  Rail.  Co.  (1)S.')1),  II  ('.  15.  110.  at  p.  l.")I  : 
,/i'rris,  ('..).). 

:\.  In  AV.r  V.  U'/'l/cinson  (1H->1),  Huss.  &  Uy.  470,  the  prosecu- 
tors, Marsli  and  Co.,  were  liehternieii  and  a;rents,  and  were  employeil 
hy  one  Cooper,  a  merchant,  who  delivered  them  warrants  properly 
filled  up,  to  enable  them  to  pass  30  hales  (wei^fhinji  (!,t!ltO  pounds) 
of  niw  vomica,  the  property  of  Marsh  and  Co.,  throueh  the  custom 
house,  for  exportation  to  Amsterdam.  For  exportation  this 
conunodity  paid  no  duty. 

Marsh  and  Co.  entered  the  hales  for  a  vessel  about  to  sail  to 
Amsterdam,  then  lyin<^  in  the  London  dock,  and  havin;j;  done  what 
was  necessary,  delivered  hack  the  cocket  hill  and  warrants  to 
Cooper,  considering  him  as  the  owner,  and  j\larsh  and  Co.  gave 
a  bond  to  irovernment  with  Cooper,  under  a  penalty,  to  export 
these  jfoods.  Marsh  and  Co.  were  to  be  i)aid  for  lighterage, 
and  for  their  services.  Marsh  and  Co.'s  servant  stole  the  /ni.i: 
vomica. 

Seven  of  the;  judges,  viz.,  (farrow,  H.,  Ilolroijd,  Park.,  Jiaylci/,  >),]., 
Richards,  C.B.,  JhiUas,  C.J..  AUiott,  L.(.'.J..  h(dd  it  a  larceny, 
because  j\Iarsh  and  (.'o.  had  a  right  to  the  possession  until  the  goods 
reached  tlu;  ship  ;  they  had  also  an  interest  in  that  possession, 
and  the  intent  to  deprive  them  of  their  possession  wrongfully  and 
against  their  will  was  a  felonious  intent  as  against  them,  because  it 
exposed  them  to  a  suit  upon  the  bond.  In  the  opinion  of  some 
of  the  .seven  judges,  this  would  have  been  larceny,  although  there 
had  been  no  felonious  intent  against  Marsh  and  Co.,  but  only  an 
intention  to  defraud  the  Crown. 
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Ldmnii  III/  Tidllvef, 

20  &  21  Yict.  c.  54  (Punishment  of  Frauds  Act,  1857),  s.  4.— 

It'  any  person,  \w\\\)i  w.  bailcoof  any  property,  sliall  fraudulently  tako 
orioiivert  the  same  to  liis  own  use,  or  the  use  of  any  piM'son  other 
than  the  owner  thereof,  altliouiiii  he  shall  not  lireak  iiulk  or  other- 
wise tieterniine  the  hailnient,  he  shall  he  "iuilty  of  lareeny  (Ut'p.  21  k 
2')  Viet,  e.  !»'>,  s.  1).  (1'))     "This  conviction  cannot  he  sustained. 


Canadian  Cases. 

(1,"))  StiliDii  1,  cliiiiitiT  \{)\,  CoiisdliiliUi'd  SlatiUi's  of  Canada,  1880,  is  aa 
fiiUiiw.s ;— I'lvfrydiu'  wlio,  Irmiij,'  ii  liaiiiy  of  any  cliattL'l,  iiiuiiuy,  or  valiialile 
siHiiiitiuH,  fraiululfUlly  takes  or  convi-rtH  the  wiinu  to  IiIh  •»  uwu  or  to  the 
US' ol' auv  ]>i'rs()ti  (illicr  tliaii  the  owner  thereof,  ahhmigli  lie  does  not  lireak 
Imlk  or  ntlierwix'  delcrniine  llie  bailnunt,  is  guilty  of  lareeny,  and  may  !»■ 
coMviited  thereof  on  an  indictnu^nt  lor  larceny  ;  liut  tliifi  section  shall  nut 
extend  to  any  oll'enee  punishable  on  siuninary  conviction. 

hxMhdinih  V.  '/'/it  (^'idrji,  23  S.  C.  \\.  180,  it  wmhvhl,  atlirniing  tliejudnnieut 
ol  the  Coinl  cif  (j)iieen's  Bench  for  (,)ueliec,  that  whether  A.  he  a  hailee  or 
trustee,  and  whether  the  luilawful  aiii>ro[iriati')U  by  A.  took  iihvce  by  the 
handing  over  of  the  money  to  B.  or  previously,  B.  was  properly  convicted, 
under  s.  8.'),  c.  KM,  R.  S.  C,  1886,  of  receiving  it,  knowing  it  to  have  been 
unlawfully  obtained. 

As  to  the  fraudulent  conversion  of  ne[j"»iaole  securities  by  trustee,  see 
A'.  V.  Harnett,  17  O.  R.  G4!). 

In  an  action  against  a  carrier  for  non-delivery  of  a  i)ackage  of  money, 
defen(huit  pleaded  not  guilty.  The  plaintilfs'  witness,  their  agent,  jiroved 
that  within  a  week  after  his  delivering  the  parcel  to  defendant,  he  found  that 
he  had  absconded  ;  that  he  then  sued  out  an  attachment  against  him  as  an 
iiliscoiiding  debtor  ;  and  that,  as  he  believed,  defendant  was  at  the  time  of  the 
trial  in  gaol  charged  with  stealing  the  money  : — lldd,  tliat  this  evidence 
Milliciently  showed  a  felony,  !is  defendant  upon  it  might,  as  a  bailee,  be  projjcrly 
cijiiviiled  of  larceny  luider  Consolidated  Statutes  of  Canwla,  c.  92,  .'<.  55 
{rqmihl  by  c.  1(U  Constdidated  Statutes,  1886),  and  a  non-suil  was  ordered 
{Li i-iiigstune  Estate  v.  Mamij,  23  U.  C.  Q,  B.  157). 

lfaiiariii,J.:  "Unders.  55,  if  defendant,  beingabaileeof  property,  fraudulently 
took  or  converted  it  to  his  own  use,  or  the  use  of  any  person  other  than  the 
owner,  although  he  might  not  have  broken  bulk  or  otherwi.se  determined  the 
biiiliuont,  he  would  be  guilty  of  larceny." 

lliiijartji,  J.  :  "I  think  it  very  important  to  notice  that  what  the  statute  law 
niiikiH  a  felony  is  a  subsequent  fraudulent  dealing  with  goods  lawfully  received 
by  ilifendant." 

Defendant  hired  a  pair  of  horses  from  a  livery  stable  to  go  to  a  particular 
pliiii',  and  afterwards  absconded  with  them.  The  jury  found  that  at  first  he 
(lid  nut  intend  to  do  that,  but  having  accomplished  the  object  of  liiring,  he 
then  made  up  his  mind  to  convert  them  toliis  own  use  :  —Held,  that  he  was 
a  bailee  within  Consolidated  Statutes  of  Canada,  c.  92,  s.  55,  and  that  he 
was  properly  convicted  on  an  indictment  for  larceny  in  the  ordinary  form 
(A'.  V.  Tmedy,  23  U.  C.  Q.  B.  120). 

This  case,  a  c(junterpart  of  li.  v.  Haiijh,  7  Cox  C.  C.  403. 
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TliP  prisoner  is  indicted  under  the  ith  section  of  the  20  &  21  V^ict. 
c.  iVl,  for  larceny  as  a  hailce.  The  word  l)ailnient  must  there  l)o 
nnilerstood  in  its  legal  acceptation,  viz.,  a  deposit  of  something  to 
bo  returned  in  specie,  and  does  not  apply  to  the  receipt  of  money, 
with  an  ()l)ligation  to  return  the  amount  when  there  isno  ohjigation 
to  return  the  identical  coin  "  (/ftissdlTK  Caxc  {l)H'>l),  Leiglut  Cave, 
('.  ('.  ')6,  at  pp.  t'»;l,  (II  :  Corhhiirn,  ('..I.;  see,  however.  A',  v. 
Rohov/ihlil.,  p.  l>3)    (IC.) 

24  &  25  Vict,  c  J6  (Larceny  Act,  1861),  s.  3— Larceny  by 
bailees. —  Whosoever,  hcing  a  i)ailee  of  any  chattel,  money  or  valu- 
ahle  security,  shall  fraudulently  take  or  convert  the  same  to  his  own 
use,  or  the  use  of  any  person  other  than  the  owner  thereof,  although 
he  shall  not  l)reak  hulk  or  otherwise  determine  the  hailmeiit,  shall 
he  guilty  of  larceny  ;  hut  this  section  .«hall  not  extend  to  any 
offence  jtunishable  on  summary  I'onviction. 

No  contract,  express  or  implied,  need  arise  out  of  the  hailment 
for  a  conviction  under  tliis  section  (see  The  Quern  v.  Mr/'onald 
(1^85),  1")  Q.  B.  D.  323,  and  sec  text  books  on  Criminal  Law  for 
other  decisions  on  this  section). 

Larceny  />'/  Jiailors. 

Theft  may  he  committed  hy  a  general  owner  to  the  prejudice  of 
a  special  owner  upon  a  chattel  in  which  botli  general  and  special 
ownership  exist  (Stephen's  Dig.  Crini.  Law,  ch.  xxxv.,  art.  .'501). 


SECTION  IX. 

CONFUSION  OF  BAILED  GOODS  BY  BAILEES.  (17) 

There  may  he  a  confusion  of  the  goods  bailed  by  various  owners. 
This  confusion  nuiy  arise  from  some  accident,  e.ij.,  tlie  obliteration 
of  distinctive  ntarks  and  numbers  of  bales  of  cotton,  or  the  com- 
mingling of  such  conunodities  as  tallow,  india-rubber,  or  sheets  of 
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(16)  Monuy  is  property  of  wliich  a  jjursoii  run  be  Lfiilee  so  as  to  make  liini 
guihy  of  felony  if  he  upproiJiiate  it  to  his  own  use  (7i.  v.  Mitsscn,  13  U.  C.  C.  P. 
484).' 

Chapter  92,  Consolidated  statutes  of  Canada,  s.  C7,  is  similar  to  Imperial 
Statute  21  Vict«  c.  54,  ss.  4 — 17.  This  statute  was  repealed  by  Consolidated 
Stiitutes,  c.  164,  1886,  and  re-euueted. 

(17)  Confusion  of  goods  by  bailtcs, — Wlien  T.,  having  undertaken  to  keep 
"  the  grain  separate  and  distinguislmble  from  other  grain,"  and  having  failed 
to  do  so,  it  was  held  that  it  became  his  duty  to  enable  the  plaintift's  to  recover 
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load  l)olonfi;ln}i;  to  various  owners  caiisod  hy  l)oin<T  melted  or  fused 
1)V  a  lirt'  iit  ii  warcliouse,  or  of  oil  Iiy  <lie  leakaj^o  of  casks  on  board 
sliip. 

Till'  confusion,  on  the  other  hand,  may  arise  from  the  bailee 
irromii'iil!//  mixiM;f  his  own  ^foods  with  like  floods  of  his  bailor  or 
liailors.  r.;/.,  tlour.  corn,  straw,  or  hay.  so  as  to  become  nndis- 
tinjiiiisliable.  To  such  confusion  of  j^oods  the  ruh's  applicable  are 
as  follows  : 

Ml.rfnrc  /<//  Cohso)!  or  Accident. 

When  n;oods  of  different  owners  become  by  comment  or  by 
arciilciit  so  mixed  together  as  to  be  undistinjfuishable,  the  owners 
ol  the  jfoods  so  mixeil  become  tenants  in  common  of  the  whole,  in 
the  projiortion  which  they  have  severally  contributed  to  it. 


Mi.rturc  l>i/  Wromful  Act  or  Default. 

When  floods  of  different  owners  become,  by  the  irrona/iil  art  or 
dcfaull  of  one  owner,  so  mixed  to<fether  as  to  be  undistinj>nishable, 
such  owner  will  not  become  one  of  the  t(Miants  in  connnon  of  the 
whole,  nor  will  he  be  entitled  to  his  proportion  or  any  part  of  the 
property  so  mixed  up. 

The  above  rules  are,  I  think,  consistent  with  what  authorities 
there  are  on  this  subject,  and  are  supported  by  the  following 
quotations  given  in  chronological  order  : 

1.  "In  the  case  of  coii/nsion  of  goods,  where  those  of  two 
iiorsons  are  so  intermixed  that  the  several  jmrtions  can  be  no 
loniicr   distinguished,   the    English   law   ])artly  agrees    with,   and 
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nliat  llic  r(<('('i|tts  called  for,  or  its  eiiuivaleiit,  ami  having,'  done  this  while  aide 
to  (lisjtosc  of  Ills  i)ro])erty,  the  warehouse  receipts  attached  upon  the  properly 
HI  indicated  1)V  liim,  and  idaintid's  entitled  to  suceeed  as  aj^ainst  execution 
I  rolitdis  (IliDii-  (if  Tfinitillnn  v.  A'oi/c,  0  0.  R.  ()39). 

Wlu'ic  defendants  were  bailees  of  j^rain  lielonudnj,'  to  tliinl  parties,  an<l 
]ilaiutiirs  grain  was  sloreil  in  the  same  building,  which  was  destroyed  by  lire  : 
-  Hilil,  that  defendants  wei'e  not  justitied  in  refusing  jdaintilfs  ijerniission  to 
take  (111'  gi'ain  away  if  tliey  could  tiud  it,  because  it  coul<l  not  be  separated 
from  llie  gi-ain,  of  wiiich  delendauts  were  the  bailees  {Mt>[latt  v.  Gnintl  Tninic 
Riiiluwi,  16  C.  P.  392). 

If  an  au'ent  is  entrusted  by  his  principal  with  money  to  buy  goods,  the 
money  will  be  considereil  trust  fun<Is  in  his  hands,  and  the  ^irineijial  has  the 
same  interest  in  the  goods  when  bought  ns  he  had  in  the  funds  producing  it. 
If  tlie  goods  so  bought  are  mixed  with  those  of  tlu;  agent,  the  princi])al  has  an 
ecmilalile  title  to  a  (|uantily  to  be  taken  from  the  nuiss  iquivalent  to  the 
portion  of  the  money  advanced  which  has  been  used  in  the  ])inchase  as  well 
fis  the  uuexjiended  balance  (Carter  v.  Long,  23  0.  A.  R.  121  ;  26  S.  C.  R. 
430). 
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partly  differs  from,  the  civil.  If  the  intermixture  he  by  consent, 
1  apprehend  that  in  hotli  cases  the  proprietors  have  an  interest  in 
con'inon,  in  proportion  to  their  respective  shares,  lint  if  one 
wilfully  intermixes  his  money,  corn,  or  hay  with  that  of  anotlicr 
man.  without  his  ajiprohation  or  knowle(l<T(',  or  casts  ^old  in  like 
manner  into  another's  meltin<f-pot  or  crucihle,  the  civil  law. 
thouirh  it  irives  the  sole  property  of  the  whole  to  him  who  has  not 
interfered  in  the  mixture,  yet  allows  a  satisfaction  to  the  other 
for  what  he  has  so  improvidently  lost.  But  our  law,  to  ^uanl 
ajjainst  fraud,  jjives  the  entire  property,  without  any  account,  to 
him  whose  ori<j;inal  dominion  is  invaded,  and  endeavoured  to  ho 
rendered  uncertain  without  his  own  consent""  (2  l?la.  ("om.  105). 

2.  Mixture  by  tortious  act.  ( l-S) — "If  a  man  hyhis  own  tortious 
act  makes  it  impossible  for  another  to  ascertain  the  vahu^  of  his 
property,  and  that  in  a  transaction  in  which  the  former  was,  not 
merely  under  an  implied  moral  obligation,  l)ut  pledtfed  by  a 
solenm  undertakin<f  in  a  court  of  justice,  that  such  should  not  he 
the  state  of  things  between  them,  by  those  means  preventin<i'  the 
guard,  which  the  court  would  have  effectually  interposed,  is  the 
argument  to  bo  endured,  that,  as  the  party,  so  injured  cannot 
distinguish  his  jjroperty,  therefore  he  shall  have  nothing  ?  That 
is  not  th(!  law  of  this  country,  as  administered  in  courts  either  of 
law  or  equity.  The  case  of  the  diamond  ring  (Armory  v.  Dt'huiiirle 
(1722),  1  Str.  r)0o),  found  l)y  a  poor  l)oy,  j)roves  the  contrary. 
He  had  not  the  means  of  showing  the  value.  The  person  who 
took  it  from  him.  by  wrong,  prevented  the  jury  from  ascertaining 
the  value  by  production  of  the  ring,  or  other  evidence.  Therefore, 
as  it  was  proved,  that  the  ])laintitt"s  evidence  hail  lieen  destroyed 
by  the  act  of  that  person,  who  ought  to  have  refrained  from 
placing  the  transaction  in  thi.t  state,  the  Lord  Chief  dustice  [Prntt] 
directed  the  jury  to  tintl,  that  the  stone  was  of  the  utmost  value 
they  could  find  ;  upon  this  principle,  that  it  was  the  defendant's 
own  fault,  by  his  own  dishonest  act,  that  the  jury  could  not  tiiul 
the  real  value.     The  case  of  Panton  v.  Pantoii  ai)plie.s  to  this. 
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(18)  MLiturc  bij  tortious  ad. — Thu  oiuis  of  distiiigui.sliiiig  tlie  ijlaiiitill's 
property  from  otliois  ^^lll)ul(l  l)e  tliruwii  mi  tliot^u  niiisiii!,'  llu'  coufiision.  (/Vr 
Ilityuity,  CJ.  :  (Ireut  IFista-n  RaiUmij  v.  Uuifijson,  44  LI.  C.  H.  187). 

VVhei'u  one  p.irtv  wiunglully  iulcriiiingles  his  logs  with  thosu  of  anotlier, 
all  the;  pally  whose  Io.ljs  are  iiituiiiiiii.ijlLMl  can  rcqviiii'  is  that  he  fIiouM 
be  permitted  to  take  fidiu  the  whole  au  ecpiivaleiit  in  uuiiiher  and  quality  lor 
those  which  he  originally  possessed.  (Per  Slroiig,  J,,  in  McDonald  v.  Luite, 
7  S.  C.  R.  462.) 

Judgment  of  Nova  Scotia  Supreme  Court  allirmed. 
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A  chM-k  ill  a  hanking-liouso  at  (^hosier  rcinitted  liis  own  monoy, 
with  that  of  liis  employer,  to  an  a^ont  in  London  to  be  laid  out 
ii|i()ii  security  ;  and  l)y  niana^oment  tli(>  secnritios  won;  socluin^od 
that  the  ])ro|)erty  could  not  lie  distin^iiisliod.  The  Court  of 
T']x('lie(|U('r  held,  that,  the  confusion  hein^'  occasioned  hy  liim,  wlio 
x)  dealt  witli  the  property,  the  distinction  lay  upon  him  ;  and 
if  he  could  not  distin<fuish  what  was  his  own,  the  wliole  must  he 
considered  as  helon<^in^  to  the  other"  {fjiijdou  v.  Wldte  (1^08), 
1;')  Vos.  4:52.  at  pp.481),  440  :    Lord  KUlon,  L.(.'.). 

.'5.  '"  What  are  the  cases  in  the  old  law  of  a  mixture  of  corn  or 
flour?  If  one  man  mixes  Ids  corn  or  flour  with  that  of  another, 
and  they  were  of  etjual  value,  the  latter  must  have  the  given 
(|uantity  ;  hut  if  articles  of  different  value  are  mixed,  producing 
a  tliird  value,  tlio  aggregate  of  both,  and  througli  tlu^  fault  of  the 
person  mixing  them  the  other  party  cannot  tell  what  was  tlie 
original  value  of  his  property,  he  must  have  the  whole  "  {Ihid.  at 
p.  442). 

4.  Mixture  by  accident.  (19) — '•  In  our  own  law  there  are  not 
many  authorities  to  he  found  ujion  this  subject  ;  but,  as  far  as 
they  go.  they  are  in  favour  of  the  view,  that,  when  goods  of  diflferent 
owners  Itecomo  by  accident  so  mixed  together  as  to  be  undistingui. ■^- 
ahle,  the  owners  of  tlie  goods  so  mixed  become  tenants  in  common 
of  the  whole,  in  the  |)roporti()ns  which  they  have  severally 
contributed  to  it.  The  passage  cited  from  the  judgment  of 
lUurkhiD'ii,  .).,  in  the  case  of  the  tallow  whidi  was  melted  and 
flowed  into  the  sewers  is  to  that  eflFect  (BuckJeji  v.  Gross  (18(5,5), 
o  1?.  \'  S.  oiJd,  at  p.  574).     And    a  similar  view   was  adopted 
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(I!))  Mixture  hi/  (tccident. — When  plaintiff's  wool  was  beiu}^  carried  by 
(k'ft'ndiints  from  Toronto  to  Boston,  along  with  other  wool  belonging  to  third 
piirtifs,  tlie  wool  was  partly  destroyed,  and  what  was  saved  liecame  mixed  : — 
Hilil,  that  wliile  defendants  were  not  liahle  for  the  loss  by  tire,  they  were 
liable  i'or  the  wool  b(donging  to  plaintiff  which  they  carried  to  Boston,  and  did 
not  deliver,  but  tliat  if  plaintiff',  with  the  knowledge  of  all  the  circumstances 
the  e\  iik'iice  disclosed,  took  the  one  kind  for  tlie  other,  and  sold  it,  when  he 
iuij;lil  have  had  his  own,  which  was  delivered  to  another  party,  then  no  action 
would  lie  (Millujnn  v.  Gmml  Trunk  Railway,  17  U.  C.  C.  P.  llf>). 

In  Lnvrie  v.  liathhun,  38  U.  C.  Q.  B.  255,  where  the  authorities  are  fully 
reviewed,  it  was  held  that,  when  the  ndxture  is  intentional,  but  in  good  faith, 
and  wlien  the  goods  can  be  by  the  person  who  mixed  tliem  distinguished  and 
separated,  such  mixture  does  not  change  ownershi]>.  In  the  case  of  confusion 
iif  lii(ij)erty,  where  the  goods  of  two  jiersons  are  so  intermixed  that  the  several 
|)iiitions  can  no  longer  be  distinguislied,  the  English  law  partly  agrees  with, 
and  partly  differs  from,  the  civil. 
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by  Lord  Al>'niger  in  the  case  of  tlie  mixture  of  oil  by  loakago  on 
bonrd  sbi])  in  Joiwa  v.  Afoorc  (]Sll),  i  V.  &  ('.  Hbl. 

''  It  has  been  long  sottlcil  in  our  law,  that,  where  goods  arc 
mixed  so  as  to  );eoome  undistinguishable  by  the  wrongful  act  or 
default  of  one  owner,  he  cannot  recover,  and  will  not  be  entitled 
to  his  proportion,  or  any  part  of  the  projterty,  from  the  otiicr 
owner  :  but  no  authority  has  been  cited  to  show  that  any  sticli 
principle  has  ever  been  applied,  nor  indeed  could  it  be  applied,  to 
the  case  of  an  accidental  mixing  of  the  goods  of  two  owners  ;  ami 
there  is  no  authority  nor  sound  reason  for  saying  that  the  goods 
of  several  j)ersons  which  are  accidentally  mixed  together  therel)v 
absolutely  cease  to  l)e  th(*  property  of  their  several  owners,  and 
become  homi  racatitia. 

"The  goods  being  before  they  are  mixed  the  separate  property 
of  the  several  owners,  nnless,  which  is  absurd,  they  cease  to  ]w 
j)roperty  by  reason  of  the  accidental  mixture,  when  they  would 
not  so  cease  if  the  mixture  were  designed,  must  continue  to  be 
the  V  (pertv  of  the  original  owners  ;  and,  as  there  would  be  no 
means  of  distinguishing  the  goods  of  each,  the  several  owners 
seem  necessarily  to  become  jointly  interested  as  tenants  in  connnon 
in  the  bulk"  (Spcnrc  v.  Ciilon  Marine  Insurance  Co.  (1H68), 
L.  H.  a  C.  P.  427,  at  pp.  4:i7,  4:58  :  Jiovill,  ('..J.,  delivering  the 
judgment  of  the  court  (fJovill,  L'.J..  ]\'tllcs,  IQatimj,  and  Montaijne 
'Smith,.].].)).  (20) 

5.  "  When  the  bales  became  unidentifiable  [by  the  obliteration 
of  their  distinctive  marks  and  numbers],  the  several  owners  of 
cotton  became,  in  point  of  law,  owners  in  connnon  of  them  in 
proportion  to  their  respective  interests,  and  the  shipownc^r  could 
only  attribute  such  proportion  in  answer  to  any  claim  for  non- 
delivery :  Sjicnre  v.  I'nion  Marine  Insurance  Co.  Ltd.  (1SC8), 
]j.  U.  :i  i;.  I*.  427"  {■^niurthwaite  v.  1/annai/,  [1«'J4]  A.  C.  41*4, 
at  p.  ol>5  :   Lord  Russell  of  Killowen). 
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(20)  Wliere  ijlaintiff  replevied  cert<iin  logs  from  -Ii^fendauts  under  a  bill  of 
sale,  and  among  those  rightfully  behjiiging  to  him  >,-ere  a  number  belon,i,'ing 
to  defendants,  which  the  latter  had  mixed  up  with  tlieni  under  the  belief  that 
they  were  all  their  own : — i/t7(/,  that  the  defendants  should  have  an  opportunity 
of  proving  what  part  belonged  to  them,  and  what  to  the  jjlaintilf.  Per  Sir 
Williaiii  Young,  CJ.:  "  When  the  (pialily  of  the  articles  is  uuifoim,  and  the 
original  i[Uai)tities  are  known  or  are  capable  of  proof,  the  party  liy  whose  act 
the  confusion  took  place,  would  .still  be  entitled,  a.s  it  seeni.s,  to  claim  his 
proper  quantity  "  {litewart  v.  /nttt/tr,  3  Uelderl  and  Oxley  (n.s.)  414). 
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SECTION  X. 

CLASSIFICATION  OF  THE  DIFFERENT  SORTS  OF 
BAILMENTS. 

liailiiu'iits  may  l>o  divitlcil  /Imf  into  two  hroad  clu^sos  as 
follows  : 

(a)  Tlioso    in    wliidi    (M'thcr   the    l)ailor   or    bailee  is  solely 

IxMiefiled  l)y  the  hailment. 
(/')   Those  ill  whieli  hoth  the  hailor  and  hailee  are  benefited. 

iSimiidl//,  into  two  other  broad  classes,  viz.  : 
(i)  (Jratuitons  bailments, 
(ii)  Bailments  for  reward. 

Class  (d)  or  class  (i)  includes  what  are  leo;ally  and  technically 
cullod  deposits,  mandates,  and  gratuitous  loans  for  use. 

('lass(/')  or  class  (ii)  includes  what  are  called  pled<>;es  and  hirings. 

Lord  //olf,  in  C()</;itt  v.  /Bernard  (1704),  2  Ld.  liaym.  t)Oy,  at 
pp.  1112.  Ill  a,  says:  ' 

"  And  there  are  six  sorts  of  bailments. 

•'The  first  sort  of  bailment  is  a  bare,  naked  bailment  of  goods, 
delivered  by  one  man  to  another  to  keep  for  the  use  of  the  bailor  ; 
and  this  I  call  a  dcjiositiiin. 

•'  The  second  sort  is,  when  goods  or  chattels  that  are  useful  are 
lent  to  a  friend  (fiut/s,  to  be  used  by  him  ;  and  this  is  called 
(•niiiniiiddtnin  because  the  thing  is  to  be  restored  in  specie. 

•'The  lliivd  sort  is,  when  goods  are  lett  with  the  bailee  to  be  used 
by  him  for  hire  ;  this  is  called  locatio  et  condiictio,  and  the  lender 
is  eiillcd  locator,  anil  the  Ytorrown'  conductor, 

■•file  fourth  sort  is,  wlien  goods  or  chattels  are  delivered  to 
aiHitlier  as  a  pawn,  to  be  a  security  to  him  for  money  borrowed  c'' 
him  liy  the  bailor  ;  and  this  is  called  in  Latin  radium,  an;l  in 
Eii;:lisli  a  pawn  or  a  pledge. 

'•The  //'////  sort  is,  when  goods  or  chattels  are  delivered  to  b(> 
oiirricd,  or  something  is  to  be  done  aliont  them  for  a  reward  to 
be  piiid  by  the  jierson  wlio  delivers  them  to  the  ludlee,  who  is 
to  do  the  thing  about  them. 

"  The  sl.rtit  sort  IS,  when  there  is  a  delivery  of  goods  or  chattels 
to  soineliody  who  is  to  carry  them,  or  do  something  al)oiit  them 
'/('i(//,v,  without  anv  reward  for  such  his  work  or  carriaoe." 

It  will  be  seen  that  Lord  Holt's  first,  second,  and  sixth  sorts 
come  under  class  {a)  or  class  (i),  and  his  third,  fourth,  and  fifth 
sorts  come  under  class  (/<)  or  class  (ii).  Lord  Iloll  seems  to  have 
put  his  sixth  sort,  viz.,  a  gratuitous  bailment,  out  of  its  natural 
place,  and  last,  because,  in  all  probability,  it  was  the  particular 
case  he  had  to  deal  with. 

Li.B.  M 
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Sir  William  Jones,  at  pp.  Mi,  3)!,  acknowlc'di^os  hut  fhr  sp('(ii'> 
of  l).iiliii('iits,  wliioli  lie  (Miunicratcs,  and  dotincs  with  all  their  liiiliii 
names  (some  of  which,  it  may  Ik'  n>niarked,  Lord  //<»//  omitlcilj, 
They  are  as  follows  : 

1.  "7)(>/)(w7h»i,  which  is  a  naked  i)aihn(Mit,  without  Mrard^ui 
•foods  to  1)0  />'/(/  for  the  hailor. 

2.  "  ^f(llu^<ltllm  or  comniis.'^ion,  when  th(^  mandatary  nmlertakcs, 
nvlJioiit  I'l'coni/K'nuc,  to  ilo  snnw  mi  about  the  tliinji;s  hailed,  w 
sinii»ly  to  cdrri/  tliem. 

3.  "  Commoilatiioi  or  liuoi  for  use,  when  ^oods  ar(>  i)ailed  irilhnnl 
pa>/,  to  ho  used  for  a  cc>rtain  time  l)y  the  hailee. 

4.  ^^  Piffnori  arc<']>tin)i,  \\\um  a  tliinjf  is  hailed  hy  !'  tlelitor  to 
tiis  creditor  in  pledge,  or  as  a  security  for  the  deht. 

5.  "  Loratum  or  hirlmi  wliich  is  always  for  a  rcicard" 

Sir  \Villi(un  Jones  aijain  at  pp.  117,  llf<,  jiuts  those  definitinns 
synthetically  in  the  same  order,  hut  in  somewhat  different  Ian<fiiai;('. 
It  will,  however,  he  noticed  that  Nos.  1,  2,  and  i?  camo  under 
class  (a)  or  class  (i),  and  Nos.  4  and  5  came  under  class  (/-)  or 
class  (ii). 

Stori/  (s.  3)  considers  that  hailments  are  ])roporly  divisible  into 
three  kinds,  as  follows  : 

1.  "Those  in  which  the  trust  is  exclusively  for  the  honefit  of 
the  l)ailor,  or  of  a  third  person. 

2.  "  Those  in  which  the  trust  is  exclusively  for  the  benefit  of 
the  bailee  ;  and 

3.  "  Those  in  which  tliii  trust  is  for  the  benefit  of  both  parties. 
or  of  both  or  on(^  of  them  and  a  third  party." 

The  first  (he  says)  embraces  Dc^posits  and  Mandates ;  the 
seconil.  Gratuitous  Loans  for  L'se  ;  and  the  third,  Pled<i'es  or 
Pawns,  and  Hirin^;,  and  Lettin<f  to  Hire. 

Stof>/'s  first  and  second  kinds,  therefore,  come  under  class  (a) 
or  class  (i),  and  his  third  kind  comes  under  class  (/<)  or  class  (ii). 

Sir  I r/Z/zaHJ  ./o/ws  appears  to  adopt  the  order  of  :  (1)  Deposits; 
(2)  Mandates  ;  (3)  Loans  for  Use  ;  (4)  Pled<^es  ;  (5)   Hirin;is. 

1  divide  l)ailments  into  two  broad  classes,  viz.,  Gratuitous  Hail- 
ments and  Jhuhnents  for  Reirard.  The  former  class  I  sub-divide 
into  Deposits,  Mandates,  and  Loans  for  Use  ;  the  latter  class  into 
Pledoes  and  Hire. 


(    r>i    ) 


TAWT  II.— GRATUITOUS  I5A1LMSNTS. 

CHAPTER   II. 

DEPOSITS. 

Section      I. — Definitions  of  Deposit,  p.  51. 

Section    II. — Contract  of  Deposit — 
(a)  PitrtiM,  p.  52. 
{!))  Ikpoxit^  flioixifu'll   tind  didingniiihcd  :      Nccemirii  —  Volitniimj  —  Iti- 

volniitttnj,  i>.  52. 
((■)  Snhjirt-iiKillcr  of  Dcpodts,  p.  53. 
((/)  Title  of  Jhjto.ntor  to  Deposit,  p.  53. 
(e)  Delivery  and  Custody  of  Deposit,  p.  53. 
(/)  Coniiider<itiou,  p.  55. 

Section    III. — Depositary's  Duty  and  Responsibility,  p.  5G. 

Section    IV. — Finder,  p.  69. 

Si'.OTiON      V. — Possessory  Interest  and  Bight  of  Action  of  Depositary, 
p.  73. 

Six'Tiox     VI. — Depositary's  Right  to  use  the  Deposit,  p.  78. 

Sdc'I'ion   VII. — lie-delivery  of  Deposit  and  Determination  of  Deposit, 
p.  79. 

Sr.cTiON  VIII. — Action  for  the  Return  of  Deposit  or  its  Value,  and 
Damages  for  its  Detention,  p.  83. 

Section    IX. — Title  of  Third  Person  to  Deposit,  p.  91. 

Section      X. — Depositary's  Lien,  p.  97. 

Section     XI. — Statute  of  Limitations,  p.  100. 

Deposits  coiiio  under  that  class  of  bailments  in  which  the  bailor 
is  solely  benefited  by  the  bailment,  and  is  the  first  sulxlivision  ot" 
the  class  of  gratuitous  bailnv^nts  that  will  bo  dealt  with. 


SECTION  I. 
DEFINITIONS  OF  DEPOSIT. 

Lord  Holt  says,  in  Coi/>fs  v.  Bernard  (1704),  2  Ld.  Uayin.  908, 
at  pp.  ttI2,  913,  that  a  ilt'poKitnnt  is  a  bare  naked  bailment  of  goods, 
delivered  by  one  man  to  another  to  keep  for  the  use  of  the  bailor. 

Sir  Williatn  Jones  defines  a  depositnm  as  a  naked  bailment, 
wilhont  reward,  of  goods  to  be  kept  for  the  bailor  (p.  36), 
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Stori/  says  that  pcrliaps  a  more  correct  dcHnition  would  bo.  that 
a  di'po.^/f  is  a  hailiiiont  of  ;:oo(ls  to  he  kept  l»y  the  haiU'c  witlioiit 
reward,  and  ih'livcp'd  acconliii;;  to  tlic  ohjcct  or  ])urpo>i'  ol'  the 
ori^iinal  trust  ;  tor  (he  adds)  in  sonic  cases  tlie  deposit  may  lie  fur 
the  lienefit  of  a  third  person,  and  to  lie  (hdivered  to  liim  when 
demanded,  and  net  to  he  returned  to  the  hailor  (s.  41). 

The  above  technical  meaning;'  nius^  not  he  confused  with  the 
other  Ie;>al  meanin^js  which  the  word  "deposit"  has,  c,//..  an 
oarnest  for  the  performance  of  a  contract,  ]»art  payment  <  f  ])urchas(' 
money,  a  loan,  an  e(piitahle  mort^a<;e,  a  pawn  or  pled^je,  ami 
placinfj  money  on  deposit  at  a  bank. 

The  person  nuikin;;  the  deposit  is  called  the  hailor  or  dejiositur. 
and  the  person  to  whom  the  deposit  is  made  is  called  the  bailee  or 
dej)ositary. 

From  these  definitions  it  appears  that : 

(i.)  The  subject-matter  of  a  deposit  is  (imxh  or  c/iatti'Li. 
(ii.)  The  troods  or  chattels  must  he  ih'Urired. 
(iii.)  The  deposit  must  bo  (initultous. 

(iv.)  The    <;oods    or    chattels    must    be    re-del /' re ird   by    the 
depositary  accordintj;  to  the  object  of  the  deposit. 


SECITION  11. 
CONTRACT  OF  DEPOSIT. 

(a)  Parties. 

Parties  between  ii'/ioin  J )e posits  nuii/  he  made. 

The  capacity  to  be  parties  to  a  deposit  is  rejiulated  by  tlie  ji'eneral 
law  concerning  capacity  to  contract  (see  ante,  p.  10,  (!ha|iter  1., 
Section  11.  (h)  Parties  to  a  Contract  of  Bailment). 


(b)  Deposits  Classified  and  Distinguished. 

Necessai'ii —  V^ol  initari/ — InvoUuitarij. 

Deposits  are  divisible  into  two  kinds,  necessary  and  rnliintari/.  A 
necessary  deposit  is  such  as  is  made  by  the  party  iipon  ,som(>  sudden 
cmer<i;ency,  and  from  some  pressing  necessity,  as,  for  instance, 
in  case  of  a  fire,  a  shi[)wreck,  or  other  overwhelming  calamiti/; 
and  it  is,  therefore,  confided  to  any  person,  with  whom  the  depositor 
meets,  withont  any  proper  opportvnity  for  rejiecfion  or  choice  ;  and 
thence  it  is  called  miseral>ile  deposltum.  K  voluntary  deposit  is  such 
as  arises  without  any  such  such  calamity,  from  the  mere  consent  ami 
aiireement  of  the  jnirties.  .  .  .  There  is  another  class  of  depo>its 
which  may  properly  be  called  involuntary,  as  contradistinguished 
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iVom  iiL'fcssnry  and  voluiitarv,  iniisimich  as  each  of  the  latter  |i  - 
,sii|i|i(i  s  soiiK*  act  of  the  depositor,  whereas  invohuitarv  deposits 
mill/ In'  ir/thoKf  tlu-  (i.iscnf,  orrrcti  knoirlcdi/t',  of  the  iL'piKtiU)i'.  Thus, 
ior  exiiinple,  wliere  hiinlx'r,  Hoatin^f  in  a  river,  is  i)y  a  j;rejit  Hood 
or  freshet  thrown  upon  the  land  of  another  person,  and  is  tliere 
1(  It  l)y  the  sul)sideiH'e  of  tiie  stream,  it  may  pro|>erly  lie  called  an 
involimtary  deposit.    (See  Story,  ss.  44,  44a). 


(c)  Subject-matter  of  Deposits. 

i>y  tlie  dednition  of  deposit  "  ;i(iods  or  eliattels  "  are  the  snhjeet- 
matterof  this  kind  of  hailment.  TIk^  word  ''goods''  is  synonymous 
with  the  word  "eliattels,"  so  that  it  would  seem  that  the  suhjoct- 
nuitter  of  (h'posits  includes  j^oods  and  chattels  which  arc  cajiahle  of 
lirliiii  ilcllrci'cd  hy  one  man  to  another,  that  is  inoralih.'  ;foods  or 
eliattels  or  chattels  personal  (U-  thinfjs  ])ersonal.  Stori/  (s.  f)!) 
siivs:  "  In  respect  to  the  suhjeet-matter,  it  is  in  our  law  limited 
to  personal  or  movahle  property,  and  is  inapj)lical)le  to  real  or 
iiuniovahle  property." 

(■1)  Title  of  Depositor  to  Deposit. 

As  a  ;;eneral  rule  a  hailee  eaiinot  dispute  the  title  of  his  bailor. 
(Svr  jiDxt,  |).  !)1,  Section  IX.,  Title  of  Third  Person  to  Peposit). 

(e)  Delivery  and  Custody  of  Deposit. 

Aecordin;>;  to  the  definitions  of  "  deposit "  there  must  he  a 
ilillrcri/  of  tho  goods  or  chattels  to  and  a  kee[iing  of  them  by  the 
iwilee.  Tho  delivery  may,  of  course,  be  a  de  facto  or  an  actual 
delivery,  e.y.,  by  hand  if  tho  goods  are  not  too  bulky,  or  by  a 
vcliiele  or  vessel  if  tho  goods  are  too  bulky  for  manual  dtdivery. 
The  delivery  may  also  be  si/mholival  or  constructive,  <'.;/.,  by  delivery 
of  the  key  of  the  warehouse  wlieri;  the  goods  or  chattels  are  stored  ; 
or  something  may  be  done  which  is  eciuivalent  to  delivery,  e.(/.,  a 
taking  of  the  goods  or  chatt(ds  without  any  actual  delivery,  as 
when  the  bailee  already  has  possession  of  the  goods  or  chattels,  or 
where  they  are  lost  by  one  and  tound  by  another.  (1) 

Again,  the  general  principles  of  the  law  of  agency  apply,  and 
tlic  iiaiior  ai>'!  bailee  may  each  act  through  the  medium  of  another 
parly,  who  may  l)e  constituted  an  agent  either  by  express  apjioint- 
iiiciit  or  by  implication  of  law  arising  from  the  circumstances  in 


Canadian  Cases. 

(1)  In  Fiihks  v.  Henderson,  N.  B  Rep.  C.  MS.  47,  it  was  held  Uiat  a 
syiiilidlical  delivery  of  a  bulky  article,  such  as  timber,  was  sutKcient  to  pass 
property.  See  also  Morrison  v.  Thompson,  2  Russell  &  Cheaney  (n.s.)  411  ; 
Demhj  v.  Goodenough,  post,  p.  144  ;  and  remarks  by  Strong,  J.,  in  Kinloch  v. 
^crihner,  post,  p.  144. 
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which  the  jiartics  arc  ithict'il,  the  maxims  (^ui  jar  iilinm  /iccit  /nr 
xiifiKiimfdrrfi'  cidrtiir  mui  (hniii'i*  nil  i  lull  ill  ii)  nlrnl  nihil  tn\  il  itKiiu/iiln 
iii/iiif)iiniliir  apiilyiii;;;  to  (Icjiosits.  (Sec  jilso  /losi,  ('ha|)t('r  \^, 
IMcilucs,  Sci^tioii  11..  (f)  Dclivcrv.) 

Sinri/  says  (s.  ')'))  :  •'  In  rcsiicrl  to  jin  implied  or  conslriu'tivc 
(h'livcry.  any  circiim-taiict's  whicii  cstaltlish  that  llic  liaiico  assents 
to  hold  the  |)ro|ierty  lor  another,  altiioii;:,!!  the  same  may  not  lie  in 
his  aetiial  |)oss('ssion,  will  lie  >utheient  for  this  |inr|iose.  As.  iTa 
eredit^r,  holdin;;'  a  |iloil;ii',  assent,  after  |iayment  of  the  ilelit.  id 
hohl  it  for  the  heiieKt  of  his  dehtor.  il  lieeomes  a  th'iiosit.  So,  it  :i 
thin;i;  is  hired,  and  the  piirpose  of  the  hirin;;-  has  lieen  ex'eiiled. 
and  the  property  still  remains  with  the  hirer,  with  the  assent  of  the 
lender,  it  hecuines  a  virtual  th'posit  with  the  hirer." 


7Al///()/('.S    (\lKc. 

"The  most  aneieiit  case;  that  lean  Hnd  in  our  hooks  on  the 
doetriiu'  of  deposits  (there  were  others,  indeed,  a  tew  years  earlier 
which  turned  on  points  of  pleadinii)  was  adjnd^icd  in  the  eighth  of 
Edward  II.  (Kil')).  and  is  aliriil^'ed  liy  Fitzherhort  (Mayn.  Kdw.  II. 
27'),  Kit/,.  Alir.  tit.  Detinue,  ')'.•).  It  niiiy  he  ealled  /)c///(i//.< 
Case  from  tho  name  of  the  plaintitV.  and  was,  in  sulistanee,  this: 
An  action  of  detinue  was  hrou^ht  for  srulx,  fdalc,  and  jcicfl.i,  and 
the  defendant  pleaded,  ■  that  the  plaintitV  had  hailed  a  chest /o //< 
ki'pl,  wliich  chest  was  locked ;  that  the  hailor  himself  took  away  the 
key  without  infovmiiKj  the  Ixiilee  of  llw  nmleats  ;  tliat  rohhers  came 
in  the  niifht,  hn>ke  open  the  defendant' i<  ehaniher,  and  carried  oti'  the 
chest  into  the  fields,  wlierc  they  forcetl  the  lock,  and  took  out 
tlu!  contents  :  that  th(!  dcfontlant  was  rolihod  at  tho  same  tinio  of 
his  own  ifoods.'  The  plaintiff  n.'plied,  '  that  the  jesvels  were 
delivered  in  a  chest  not  locked,  to  he  restored  at  the  pleasure  of  the 
hailor';  and  on  this,  it  is  .said,  issue  was  joined '\iiiv  William 
Jones,  pp.  ;5G,  37). 

In  dealing  with  Bonions  Case,  J/olt,  C.J.,  in  Co<jiis  v.  liecnard 
(1704),  2  Ld.  llaym.  D()l>,  at  p.  1)14,  says  :  "  As  for  8  Edw.  2, 
Fitzh.  Detinue  ;")!),  where  j^oods  were  locked  in  a  chest,  and  left 
with  the  hailee,  and  the  owner  took  away  tho  key,  an<l  the  goods 
were  stolen,  it  was  held  that  the  iiaile(!  should  not  answer  for  the 
•foods.  That  case  they  say  differs,  hccause  tl.  ^  hailor  did  nut 
trust  the  Iiailee  with  them.  JUit  1  cannot  see  the  reason  of  that 
difference,  nor  why  the  hailee  sliould  not  he  char<;(!d  with  <;oods  in 
a  chest  as  W(dl  as  with  <^oods  out  of  a  chest.  F^or  the  hailee  has  as 
little  power  over  them,  when  they  are  out  of  a  chest,  as  to  any 
h(mefit  he  mi^ht  have  hy  them,  as  when  they  are  in  a  chest  ;  and 
he  has  as  great  power  to  detend   them   in  one  case  as  in  the  otlier. 
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.  .  Mill  the  |ir:irti('o  liiis  Ikmmj  ;il\v;iys  at  (Jiiildliall,  to  disallow 
lliiil  lo  lie  a  siilliciciit  cvitlciUH!  to  cliar^io  tl'.c  Kailtic.  Ami  it  was 
|iia('lis»'(l  so  Itctorc  my  tiinc,  nil  <  "liicf  .Ii  sticc  /'I'lnlicrtonn  time, 
Mini  ever  siiwc,  a^faiiist  tin'  o|iinion  ol'  tliiit  case." 

Ill  /ioiiloii's  ^ '((.•"'  it  sccMis  to  me  tliat  the  plaiiitilV  iiitciidcd 
III  ciilnist  a  clicst,  (•ontaiiiiii;;'  seals,  [liafc,  and  jcwids,  and  tin' 
(li'l'iinlaiit  intended  lo  lie  entrusted  with  ii  eliest,  the  contents  of 
wliiili  were  unknown  to  him.  Unless  there  was  soinelhin;i  in  the 
make  of  the  ehest,  or  some  other  eireiinislaiiee  whii-h  diselosed 
the  liiel  that  it  was  a  |ilate  chest  or  jewid  hox,  it  would  he  iin- 
|)(is>ilile  lo  apply  the  doctrine  ol'  eonstrnetive  notice  to  the  case. 
Siirciv  it  was  more  th((  duty  ol'  the  liailor  to  iid'orm  the  iiratK/tous 
liaiiee  of  the  nature  of  the  contents  so  asto  <five  him  !in  opportmiity 
of  ileelinin;!;  so  onerous  a  char^fe,  than  it  was  the  duty  of  the 
iinilii/toiis  haileo  to  ascertain  what  exact  de;i;ree  of  care  anil 
ililii:ciiee  was  re(|uire(l  of  him.  The  acijuiescenei^  of  the  defendant, 
witluiiit  full  and  sulHeient  knowled<fe  and  understandin;j;  of  the 
ilcnrce  of  care  and  dili^fcnce  reipiired,  was  hroii^ht  aliout  liy  the 
iTlieiMiee  of  the  plaintiff  as  to  tlu^  contents  of  the  chest.  Such 
lieiiio-  the  ease  I  ilo  not  see  how  there  was  any  ron.sciixiis  ad  Idem 
to  make  a  hindinii;  contract  of  liailment.     (See  also  Section  IIJ., 

y/d.vV,  p.  .")(».) 

(f)  Consideration. 

Citiinldn'iilliiu  di'/liinl. — ''  What  is  the  meaning;  of  the  term  con- 
>iileralion  ?  It  is  defined  to  he  any  act  of  the  plaiutiti'  from  which 
the  defendant  derives  a  heneflt  or  adviintage,  or  any  lahour, 
(k'Lrinieiit,  or  inconvenience  sustained  hy  the  plaintiff,  provided 
such  act  is  [lerforined  or  sucli  inconvenience  sutlered  hy  the 
phiiulitV.  with  thi^  consent,  either  express  or  imjilied,  of  the 
defendant — Sel.  Ni.  I'ri.,  tith  edit.  ji.  47  "  (Laijthourj)  v.  Brijant 
(Ls;-)t;),  W  Scott,  2;{8,  at  p.  250  :  Ttiulal,  C.J.). 

"The  (leHnition  of  '  con.sideration '  ;j;!ven  in  Selwyn's  Nisi 
Trills,  Sth  edit.,  ji.  47,  which  is  cited  and  adopted  by  'J'iiulal,  ('..)., 
in  the  case  of  Lui/thoarj)  v.  Bnjant,  is  thi.i  :  '  Any  act  of  the 
lilaiiilitf,  <',('.  [see  xupraV  .  .  .  Inconveuionce  sustained  by 
one  party  at  the  request  of  the  other  is  enoniih  to  create  a 
niiisiileration  ■'  {('uriill  v.  Carholie  Smoke  Ikdl  Co.,  [18l);5]  1  Q.  15. 
i.-itl,  at  p.  271  :  Jiowen,  L.J.). 

.1  l)oili'e\t  TakiiKj  Goods  /'iilo  li/s  /'osnesn/ou  /\i  a  Sii[j]rieiil  (\)ii- 
iidcrdtion, — "  An  action  indeed  will  not  lie  for  notiloin<i;  the  thin;;, 
tor  want  of  a  sulficient  consideration  :  hut  yet  if  the  bailee  will  take 
the  j^oods  into  his  custody,  he  shall  b(^  answerable  for  them  ;  for  the 
takinjf  the  "oods  into  his  custody  is  his  own  act.  And  this  action 
is  founded  upon  the  warranty,  upon  which  1  liiive  been  contented 
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to  tnisf  yoii  with  tho  ^^nods,  whk^li,  witliouf  siirli  ji  warninty,  I 
woulil  not  li!iv(<  (lone.  Ami  a  man  may  warrant  a  tliin;i  without  any 
coiHiih'ratioii.  Ami  tlicrd'orc  whrn  I  have  n'lxiscd  n  Irnxt  in  you 
upon  your  inxlcrtakin^f,  if  I  siitVcr  wiit'ii  I  have  so  relied  uiion  you. 
I  shall  have  my  action"  [('luiiis  v.  Ihvnard  (!70l),  Ld.  Uayiii. 
yOJI,  at  ]).  iUl:  ' l\>w,'ll,  d.).  (2)' 

A  i)rea('h  iA'tnint  inidcrtaki'ii  voluntarily  will  he  a  ^Dod  ;iromiil 
for  an  action  "  (////,/.,  /Inll,  ( '.d,,  at  p.  lUll).  "  And  so  a  hare  hoin;; 
ti'iisti'if  with  another  man's  ifoods.  must  he  taken  to  h(>  a  sniHcieiit 
consideration,  if  tin-  l)ailee  once  ent(>r  npon  the  trust,  and  taki-  the 
;:;oods  into  his  po-;se«<>ion '"    (//'/'(/.  at   p.  !l:?(l). 

"In  that  case  (r-»,/;/.s'  v.  lUmard  (17(ll),  lid.  Waym.,  W\\  iit 
p.  'J  1 1),  /'owtll,  .1.,  said  ;  '  An  action  will  not  lie  for  not  doin;f  the 
thinu;  for  want  of  a  sutHcient  consideration  ;  hut  if  the  hailee  will 
take  the  ;';oods  into  his  custody,  he  shall  he  answerahle  for  them  ;  for 
the  takin^j;  of  the  jfoods  into  his  custody  is  his  own  act '  "  (  /vV.sw  v. 
Gaiward  (  P!*;}),  f)  T.  U.  U\\  at  j).  141)  :  Lord  Kcinion,  (\d.). 

Care  should  he  taken  in  cases  ot  deposit  to  see  whether  any 
reward  whatever  is  to  he  ;>iven  or  paid  for  then^s7()(/// of  tlu;  ^i'oods, 
or  for  house  or  room  rent  only.  (See  Flivtranc  v.  Snuill  (1711')), 
1  Esp,  lU  I  uiiti',  Chapter  I.,  Section  VIII.,  p.  12  ;  see  also  /mM, 
('ha|)ter  III.,  Mandates,  Section  II.,  (e)  Consideration.) 


SECTION  III. 

DEPOSITARY'S  DUTY  AND  RESPONSIBILITY. 

A  ffratuitous  hailee  or  depositary  is  hound  to  exercise  reasonal'lc 
care  and  dili<fence  in  keei)inif  the  goods  entrusted  to  Ids  charge 
(that  is  to  say,  such  care  and  diligence  as  persons  (u-dinarily  use  in 


Canadian  Cases. 

(2)  Plaintiff  entrusted  500  dols.  to  iluftMiclant,  who  si^,'necl  a  rucuipt,  stating,' 
it  was  to  be  lunt,  with  300  dots,  of  his  own,  to  one  H.  on  stoi'(3liousi';<,  sociiiily 
to  l)u  in  (lefunihmt's  name.  Defendant  took  a  bond  not  i'ef,Mrttered.  The  nioiuy 
being  lost,  it  was  field  that,  notwithstantling  iletendant  acted  giatnilonsly,  lie 
was  liable,  as  it  was  a  contract  on  g(Jod  consideration,  the  entrusting  him  with 
money,  and  that  having  broken  it  he  was  liable.  The  agreement  to  "  seciue '' 
the  money  upon  the  storehouses  required  defendant  to  obtain  a  valid  le.ual 
charge  thereon  (llolmcx  v.  Tlunnpson,  38  U.  C.  Q.  B.  2i)2,  ante,  p.  10).  See 
also  School  Trnsteca  v.  Farrell,  27  U.  C.  Q.  B.  321. 

The  plaintiff  was  a  judgment  debtor,  and  was  ordered  by  the  county  court 
judge  to  deliver  some  jiromissory  notes,  which  he  admitted  to  have  possession 
of,  to  the  defendants,  to  be  collected  by  them,  and  applied  upon  the  judgment. 
The  plaintiff  afterwards,  in  order  to  avoid  a  committal,  delivered  the  notes 
to  the  county  coiut  clerk  for  the  use  of  the  defendants  : — Held  (Hutjarty,  J., 
dissenting),  that  the  delivery  to  the  clerk  was,  under  the  circumstances,  a 
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ihi'ir  own  iifFiiirs),  iiml  such  skill  as  tln'  (l('|»(>sitarv  Ims  ;  or,  in 
(itliiT  words,  the  (|('|io>itary  is  l)ouml  ti»  take  the  saiiic  i-ari'  of  tlic 
ilcposit  as  a  rainniialili',  pnulcnt,  and  i-arct'iil  man  nii<flit  fairly  l)c 
i'\|ir(t('d  to  takr  of  his  own  |iro|it'rty  of  the  like  description.  (IJ) 

Tills  rcusDiitililf  care  and  dili^renee  is  hy  some  technically 
i|c-i'rihed  as  .tlliilif.  To  render  a  ;;rat nitons  hailec*  lc;;aliy  lialile, 
he  iiinst  li(^  ;i;nilty  of  what  the  law  calls  (ivitus  iiri/lcrt.  A  hetter 
Ifiin  would,  I  think,  lie  artlonul'lf  neglect.  (See  (////(,  |i.  17, 
C'lia|iter  I..  Introdnctory  ;  Section  III.,  l)e;,n"ees  of  ('are  and 
Ne-leet.) 

"  As  to  the  first  sort  [ili/ios'liim],  where  a  man  takes  ^oods  in 
lii<  custody  to  keep  for  the  nse  of  the  hailor,  I  >hall  consider  for 
what  tliiiiiis  snch  a  bailee  is  answcrahle.  He  is  not  answerahle.  if 
tlicy  are  stole  without  any  fault  in  him,  neither  will  a  common 
/((;//((•/ make  him  char;fealile  ;  hut  he  must  lie  ^nilty  of  sonie^'/ro.s.v 
iiriilrri"  (Co,/;/s  V.  liei'nard  (170i),  lid.  Uaym.,  lioH,  at  p.  Hl/i  : 
liolt,  V. .].)." 

X.li, — The  pln-ase  ''common  ne<floct "  I'l  the  ahovo  extract  is, 
in  the  opinion  of  the  writer,  (juite  as  ,'(juivocal  as  '"  ordinary 
ne;;lect."' 

"  I'ein^i'  !'  hiiilee  without  reward,  the  depositary  is  hound,  of 
nHir>e,  npon  the  principles  alreaily  stated  in  the  introductory 
chapter,  to  xltijlil  ilHliicHcc  only  ;  and  lie  is  not,  therefore, 
answerable,  exceiit  for  (jross  iieylcct.     But  in  every  case,  ^ood  faith 
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(IlIivlI  \  t(j  the  (lefeiuliuit.s  thi'iii.si'lvus,  find  tlio  inieri'iici;  from  tliu  facts  was 
tliat  lliL'V  undertook  to  use  reasoiialile  care  and  diligence  in  collictiiig  these 
iiiiti's.  I'isr  Jlntjiur,  C.J.:"  Here  the  facts  are,  that  un  tlie  ileinand  of  the 
tk'fenilauts,  and  in  compliance  with  the  direction  of  the  judge,  the  iilaintitl 
(k'livered  to  the  clerk  of  the  county  court  the  securities  in  (juesUon  for  the  use 
of  the  ilefendants,  and  to  be  collected  liy  them  and  the  proceeds  to  lie  applied 
■IS  jihove  stated.  1  think  a  iiromise  is  to  be  implied  inmi  these  facts,  and, 
cuiisiMjuently,  that  the  duty  alleged  also  arises  as  the  declaration  states.  If,  in 
tlie  case  where  goods  are  delivered  to  a  party  who  is  to  do  .sometliiiig  aliout 
lliciii  iirati.-i,  the  owners  merely  trusting  them  willi  him,  is  a  sullicieiit  con- 
siileratiiiii  t(i  make  it  his  duty  to  take  projier  care  or  make  ]iroper  iiseof  them, 
(if /dW'oc/,  when  the  deliveiy  is  made  in  order  that  the  liailee  may  derive  an 
lulvanlfige,  though  it  enures  also  to  the  benefit  of  the  bailor,  it  nnist  create  a 
sullicieiit  consideration  on  which  to  found  the  duty  or  the  implied  promise  " 
{Hall  V,  Mws,  25  U.  C.  Q.  B.  203). 

(;j)  In  I'alin  v.  licid,  10  0.  A.  R.,  (post),  it  was  said  hy  Hiiijarly,  C'.J.: 
"That  when  a  bailment  is  for  tienefit  of  bailor  alone,  liability  can  only  ari.sc 
fiom  actual  clear  negligence";  and  hy  Bnrtov,  J. A.:  " There  is  no  case  which 
puts  the  duty  of  a  gratuitous  bailee  higher  than  this,  that  he  is  bound  to  take 
tile  same  care  of  the  property  as  a  reasonably  prudent  and  careful  man  may 
liiiily  he  expected  to  fcike  of  his  own."  See  also  remarks  of  Harrison,  C.J,,  in 
Holmes  v.  Thompson^  ante,  p.  19. 
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requires  tluit  lio  should  tiiko  reasomihU'  care  of  the  dcpusit  ;  uiul 
what  is  rcaxoiialilc  cure  must  inatcriully  thipciKl  upon  the  nutiirc, 
value,  and  quality  of  the  tliin^j;,  the  circunistancos  under  which  it 
is  d(>j)osit('d,  and  sonu'tinies  upon  the  charactor  and  coniidcncc,  and 
particular  dealinifs  of  .ik-  parties""  (Story,  s.  (12). 

"The  <ieneral  ride,  then,  heiiig'  that  the  depositary  is  hoiim'  ,) 
rt'ti.it)ii(ililt'  C(ire.  proportioned  indeed  to  the  nature  and  value  of  the 
artiel(\  and  the  danger  of  loss,  and  the  measure  of  that  care  l)eiu;i 
sl/t/ht  dili^^ence,  the  result  is  thiit  he  is  jienerally  liable  for  iironK 
ue<;li^euce  only  "  (//'/</.,  s.  7!)). 

iStor//  says  in  the  last  para<>;raph  cited,  that  a  "gratuitous  l)aileo  is 
bound  to  "•  uliuht  diligence "'  oidy,  anel  in  s.  10  he  says  :  "  Low  or 
sl/i/ht  diligence  is  that  which  persons  of  less  than  connnon  prud(uice, 
or  indeed  of  any  prudence  at  all,  take  of  their  own  concerns  "  ; 
but  would  fl/\/ht  diligence  as  so  detiiu'd  he  reittiO)ialile  diliii;ence  in 
some  cases  ?  Suppose,  for  instance,  a  packet  of  exceedini:;ly 
valualde  diamonds  was  ^gratuitously  entrusted  to  a  person,  wouhl  it 
bo  enough  for  him  to  take  hut  slitihl  care  of  them  ?  Wouhl  he  not 
be  hound  to  take  the  same  care  of  them  as  if  they  were  his  own  ? 
And  who,  if  he  were  a  ])erson  of  common  prudence,  would  not 
take  verj  <jreat  care  indeed  of  such  a  precious  packet  ?  1  think  the 
technical  expressions  diylit  dili<;ence  and  <jross  ne<flect  are  apt  to 
mislead  a  jury,  and  to  ho  trouhlesouu'  at  times  to  lawyers  also  ;  as 
the  I'ollowiug  pai>es  will  show. 

Slorij  says  (ss.  77,  78),  iu  dealing  with  lionioiif  Case,  ante, 
p.  r)i,  that  three  |)ropositions  may  he  deduced  from  the  comments 
of  Lord  Ilolt,  in  the  case  of   (7(>////.<  v.  /Bernard,  viz.  : 

"  (1)  If  the  bailee  kncnv  that  the  box  or  casket  contaiiuMl  jewels, 
although  the  bailor  took  away  tlu^  key,  he  would  b(-  bound  la  a 
de(jree  of  diliijence  jtrojiort/oiied  to  the  t'uliie  of  the  coideiits.  In 
other  words,  tht-  same  de<>;ree  of  caro  which  woidd  ordinarily  he 
retjuired  to  be  tidvcn  of  such  valuables,  when  deposited,  would  lie 
exacted  of  him." 

In  sui)i)ort  of  this  proposition  he  refers  to  Jones  on  Bailments,  38, 
31).  Now,  Sir  Willlain  Jones  there  says  :  ''  Diamonds,  ^old,  and 
precious  triidcets,  oujiht, _/Vc»)U  t/ie/r  nature,  to  be  kept  with  peculiar 
care  under  lock  and  key  ;  it  would  therefore  \)o,<iross  ne^li^ence  in 
u  depositary  to  leave  such  a  deposit  in  an  o[K'n  antechandjer,  and 
ordinarij  neglect,  at  least,  to  let  them  remain  on  his  table,  where 
they  might  tempt  his  servants  ;  l)ut  no  man  can  profiortion  his 
care  to  the  nature  of  things  without  knowing  them  ;  perhaps, 
therefore,  it  would  be  no  more  than  sUijId  neglect  to  leave  out  of  a 
drawer  a  box  or  casket  which  was  neither  known  nor  coidd  justly 
be  suspected  to  contain  diamonds,"' 
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U|)on  this  lust  remark  1  woulil  suhiuit  that  a  casket,  wliich  every 
one  knows  is  a  small  box  tor  lioldinjr  jewels,  mi<i;lit  surely  he  sus- 
|n'('te(l  or  presumed  to  contain  precious  stones,  including  diamonds. 

Sir  W'/ll/iun  Joiws.  it  is  to  he  noted,  says  that  diamonds,  j>;old,  and 
[irccious  trinkets  ou^ht  from  their  nature  to  he  kept  with  /Kriil/ar 
rare  liy  the  depositary  ;  y<'t  this  is  liardly  consistent  with  his 
stiitenient  on  p.  10  :  "  If  the  I'U/lor  onli)  receive  heiiejit  or  cuiiren/eitce 
I'roiii  tlw  iHt/hiii'iil,  it  would  lu'  hard  and  imjust  to  require  ani/ 
jiiirhi  iilar  tronhle  from  the  bailee,  who  ou<;ht  not  to  he  molested 
unnecessarily  for  his  ol)li<i;in<i  conduct"  ;  nor  with  Storifs  remark 
in  s.  215 :  "  When  the  bailment  is  for  the  sole  benefit  of  the  bailor, 
the  law  recjuires  only  sli(jld  dilii;ence  on  the  j)art  of  the  bailee,"' 
iiiid  in  s.  7i>,  "  the  measure  of  that  care  beinp;  slltjld  diliffcnce." 
l'ro])osition  (1)  really  only  amounts  to  saying  that  reasonable  care 
— not  n(>cessarily  sliijht  care — should  be  taken  ;  c//.,  if  burglars  are 
known  to  he  about,  ijreat  care  would  bo  required. 

Storifs  second  proposition  is  :  "  (2)  If  he  had  no  ground  to 
suppose  that  the  box  or  casket  contained  any  valual)les  whatsoever, 
111'  would  be  bound  only  to  such  reasonahle  care  as  would  b(^ 
rc(|uired  of  depositaries  in  cases  of  articles  of  common  value. 
And  under  such  circumstances,  if  he  were  guilty  of  gross 
neuligence,  lu;  would  be  held  responsible  for  the  loss,  at  least  to 
the  extent  of  what  he  might  fairly  presume  to  be  the  value  of  the 
contents."' 

This  proposition  seems  to  be  unexceptionable,  if  it  is  assumed 
tli;it  the  l)ox  or  casket  was  apparently  made  of  connnon  nniterials, 
c.y.,  wood,  and  not  of  any  i)recious  materials,  llis  third  pro- 
pusitioii  is  : — 

"  (o)  If,  on  the  other  hand,  there  was  a  meditated  concealment 
ol'  the  contents  of  tlu*  box  or  casket  from  the  bailee,  with  a  vicnv 
to  induce  him  to  receive*  the  bailment,  and  he  would  not  have 
received  it,  or  have  exposed  it,  as  he  did,  if  he  had  been  made 
;ic(iuainted  with  the  facts,  then  the  transaction  would  be  deemed  a 
i'nuid  upon  him  ;  or,  at  least,  the  loss  would  be  deemed  one 
uceiisioned  by  the  bailor's  own  iblly  or  laches  ;  and  the  bailee 
would  not,  even  in  a  case  of  gross  negligence,  be  resj)onsibl(! 
lieyond  the  value  of  the  box  or  casket  itself,  without  the 
contents." 

"This  last  proposition,"  says  i^Vo^yy,  "  seems  established  by  the 
pruvailing  doctrine  in  respect  to  carriers,  who  give  notices,  and 
tliiTeby  limit  their  res})onsibility,  when  packag"s  are  entrusted  to 
ihcni,  tlie  contents  of  which  are  unknown  or  concealed."'  With 
all  due  respect  to  Storij,  1  would  remark  that  such  carriers  are 
liailees  for  reward  and  not  gratuitous  bailees.     Gratuitous  bailees 
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do  not  (five  noticos  like  oarriors,  and  in  cases  of  common  carriers, 
wlicro  tluM'c  is  no  notice,  the  Ix'ttor  opinion,  says  Sfoyi/  (s,  5(!7), 
seems  to  bo  that  tlio  party  who  sends  tho  ^oods  is  not  bound  to 
disclose  their  vaUie,  unless  he  is  asked. 

The  tliird  jiroposition  is,  I  think,  establislied  on  two  jj;ronn(ls  : 
first,  tliat  tliere  was  no  caDSi'iisus  ad  /dciii  to  make  the  baihnent  ;i 
biiulin^f  one;  and  secondly  that  there  was  concealment  or  fraud. 
Suppression  of  the  truth  or  misrepresentation  of  a  material  fact 
will  vitiate  any  co/  tract  (I'rideau.r  v.  Lonsdale  (18(j;5),  i  Gift'.  liVJ: 
Stuart,  V.C), 

However,  Stovi)  himself  proceeds  to  ^ive  the  real  yroumls  iu 
s.  78,  as  follows  : 

"No  person  has  a  ri^ht,  by  practising  concealment  or  fraud,  to 
impose  a  duty  upon  another  which  he  would  not  knowinij;ly  have 
undertaken.  On  the  other  hand,  no  person,  knowinji,  oi-  l;aviii;j; 
reason  to  presume,  the  contents  of  a  box  to  be  of  very  high  and 
tempting  value,  has  a  right  to  excuse  himself  from  a  just  respon- 
sibility, because  the'cont(Mits  have  not  been  formally  connnunicated 
to  him,  and  a  request  formally  made  that  he  will  undertake  the 
custody  of  the  whole  ;  since  he  may  naturally  presume  that  such 
is  the  intention  of  the  dc[)ositor,  notwithstanding  the  security  of 
a  lock  or  seal  ;  and  good  faith  requires  him,  uniler  such  circuui- 
st..  ,es,  not  to  disap[)oint  the  just  coniidence  of  the  party,  l^ut  it' 
he  :ms  no  reason  to  suppose  the  contents  to  b(^  of  more  than 
onunary  value,  and  there  is  nothing  communicated  which  calls  for 
snperio)'\\  gilance  [note,  he  does  not  say  here  "  sliciht  diligence  "], 
then  he  may  fairly  discharge  himself  by  such  care  as  belongs 
ordinarily  to  trusts  of  that  sort." 


Gross  a^eolifjence. 

The  various  ways  in  which  the  expression  "gross  negligence  " 
has  been  explainetl  and  detined  by  the  courts  and  judges  may  bo 
gathered  from  the  following  cases  and  excer[)ts,  where  it  will  be 
found  that  it  is  said  to  be  : 

((()  The  failure  to  exercise  reasonahle  care,  skill,  and  diligence  ; 
(/()  The  absence  of  ord/iiari/  care  ; 
(r)  The  failure  to  perform  an  undertaken  duty  ; 
((/)  The  failure  on  the  part  of  a  gratuitous  bailee  to  exercise  the 
degree  of  skill  wdiich  he  possesses  (this,  of  course,  might 
be  of  the  very  highest  sort  of  skill  or  the  very  lowest)  ; 
(f)  A  short  and  convenient  mode  of  describing  the  degree  of 
responsibility  which  attaches  upon  a  gratuitous  bailee  and 
which  practically  (lifters  according  to  circumstances  ; 
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( /')  The  al)i«onc(^  of  such  care  as  a  n'asonably  prudent  and 
careful  man  might  fairly  bo  (expected  to  take  of  his  own 
property  of  the  like  derJcri])tion. 

S('i>  also  ante,  ]>.  21,  Chapter  I.,  Introductory,  Section  III., 
l)('o;ro('s  of  ("are  and  Neglect. 

1.  The  1  Inintift",  who  was  owner  of  a  r^n'/o/j,  left  it  in  th(^  hands 
of  the  dcfeiHlant,  who  was  an  auctioneer,  without  any  jtartieular 
agreeiiient  to  take  care  of  it,  or  redeliver  it  safe,  and  without 
any  agreement  for  a  reward.  The  painting  was  upon  paper  pasted 
on  eanvas,  and  it  was  ke[)t  by  the  defi'iulant  in  a  room  next  to 
a  stable,  in  which  there  was  a  wall  that  had  made  the  carton 
damp  and  peel.  The  court  agreed  that  in  this  ciise  of  a  simple 
depodlum  without  a  reward,  the  hiw  raises  only  a  promise  not 
(irosxlii  to  neglect  or  abuse  the  deposit  {Mijtton  v.  Cock  (1739), 
2  Stra.  l(iyi»). 

2.  "  The  counsel  for  the  plaintirt'  properly  admitted  that,  as  this 
htiilment  was  for  the  benefit  of  the  (jailor,  and  no  remuneration 
was  given  to  the  bailee,  the  action  would  not  bo  maintainable, 
except  in  the  case  of  (jross  neiiU(jenct'.  .  .  .  The  circumstances 
arc  extremely  simple.  The  defendant  receives  money  to  be  ke]it 
for  the  plaintiff.  ^Vhat  care  does  he  exercise  ?  He  puts  it, 
together  with  money  of  his  own  (which  I  think  perfectly  im- 
material), into  the  till  of  a  public-house.  AVe  might  certainly 
have  had  more  explicit  evidence  as  to  the  exact  state  of  the  box  ; 
in  what  place  it  was  ;  and  what  class  of  strangers  frequented  the 
room.  If  there  was  no  negligence,  if  the  box  was  locked  up  and 
put  ill  a  safe  place,  aiul  projier  care  taken  of  it,  these  were  cir- 
cmustances  which  the  defendant  had  the  best  means  of  knowing, 
anil,  knowing  them,  he  might  have  exonerated  himself.  In  the 
absence,  therefore,  of  evidence  to  that  effect,  I  think  that  there  was 
a  jir/'md  fade  case  of  [iross  wyUifeiwe,  which  retjuired  an  answer 
on  tli(>  defendant's  part.  The  phrase  '  gross  negligence '  means 
nothing  more  than  a  great  and  aggravated  ilegree  of  negligence  as 
distinguished  from  negligence  of  a  lower  degree  "  (/>(«);■/»({«  v. 
JeiiHus  (1884),  2  A.  &  E.  200,  at  pp.  200,  2()1,  2G2 :  Taunton,  J.). 

8.  "  In  the  case  of  a  gratuitous  bailee,  where  his  profession  or 
situation  is  such  as  to  imply  the  possession  of  competent  skill,  he 
ise(|uallv  liable  for  the  neglect  to  use  it  "  (Wilson  v.  Brett  (184:5), 
11  M.&W.  li;5,  at  p.  11.')  :   Parle,  I?.). 

4.  '"The  authorities  are  numerous,  iind  the  language  of  the  judg- 
ments various,  but  for  all  practical  purposes  the  rule  may  be  stated 
to  be,  that  the  failure  to  exercise  reasonable  care,  skill  and  diligence 
is  i/ross  nefflitjence.     What  is  reasonable^  varies  in  th(>  case  of  a 
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i/nituitous  bailee  and  thiit  of  a  hailoe  tor  hire.  (1)  From  t/w  former 
is  reaso)ialil// expected  /<itrh  rare  and  dilij/enre  iis  personti  ordinarili/  use 
in  their  oivn  (ijf'airs,  and  such  skill  as  he  /(«*•"  (Jieal  v.  South  Ihrun 
Rail.  Co.  (18(;4),  'A  H.  &  (!.  ;-i87,  at  pp.  3-H.  ;U2  :  Cromplon.  .]., 
delivorin^"  tlu;  jiid^incnt  of  thu  Hxcliciiiicr  ('liamlxM-  (('orllmni. 
C'.J.,  \\'i<ihtmaii,  Cromjiton,  Willes,  JJi/les,  iind  /\eafiii(/,,]f] .)  ). 

5.  "  A  bailoo  is  only  bound  to  uso  the  ordinary  care  of  a  man, 
and  so  tho  absence  of  it  is  called  ^ross  negliojonce "  ((irill  v. 
General  Iron  Screw  Collier  Co.  (ISCO),  L.  U.  1  (1.  P.  (500,  at 
p.  t;i2  :    Willes,  J.). 

(5.  "  The  use  of  the  term  <j;ross  ne^li^(Mice  is  only  one  way  of 
stating  that  loss  care  is  recjuired  in  some  eases  than  in  otluMs. 
as  in  the  case  of  <fratnitous  bailees"  (//*/</.,  at  ]).  ()14  :  Montaone 
Smith,  ').). 

7.  "Any  ne/^lij^ence  is  cft'oss  in  one  who  undertakes  a  duty,  and 
fails  to  perform  it.  The  term  '  <rross  negligence  '  is  applied  to  the 
case  of  a  gratuitous  bailee,  who  is  not  liable  unless  he  fails  to 
exercise  the  degree  of  skill  which  he  poss(>sses  ''  {Lord  v.  Midland 
Rail  Co.  (1807),  L.  H.  2  V.  P.  3:31),  at  p.  344  :    Witles,  J.). 

8.  "From  the  time  of  Lord  Ilolt\<i  celebrated  judgment  in 
Co<vis\.  Bernard  (1704),  Ld.  Waym.  "JOll,  in  whicli  he  classilicil 
and  distiniiuished  the  diti^'erent  deifrees  of  neglijience  for  which  the 
ditlercnt  kinds  of  i>ailees  are  answeral)le,  the  negligeneo  which 
must  be  estal)lished  against  a  gratuitous  bailee  has  been  eallcd 
'gross  negligence.'  This  term  had  been  used  from  that  period, 
without  objection,  as  a  short  and  convenient  mode  of  describing  tlie 
degree  of  responsibility  which  attaches  uj)on  a  bailee  of  this  class. 
...  As  there  is  a  practical  diflferenc(^  Ijetwecn  the  degrees  of 
negligence  for  which  ditferent  classes  of  bailees  are  responsiide,  tlio 
term  nmy  be  usefully  retained  as  descriptive  of  that  differeucc, 
more  especially  as  it  has  been  so  long  in  familiar  use,  and  has  been 
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(4)  Wlieru  tlie  pliiintifl:'  declared  iu  a  case  eharj,'iiig  tiie  defend.ant  witli 
taiviuj,'  liis  mare  mi  loan,  iiiul  iivi-rriug  a  breach  of  tluty  in  not  using  her  in 
a  proper  and  carei'ul  manner,  wherehy  she  was  injured  and  died,  and  tlie 
defendant  pleaded  that  he  obtained  tlie  mure  from  the  plaintilf  on  a  CDntnicI, 
lor  hire  and  not  on  loan,  the  plea  was  held  a  good  answer  {Rohcrtstm  v.  Ilrown, 
1  U.  C.  Q.  B.  340). 

This  case  is  interesting,  inasmuch  as  it  is  the  tirst  declaration  of  the  dis- 
tinction between  a  contract  for  loan  and  a  contract  for  hire.  In  the  former, 
Jones,  J.,  holding  in  accordance  with  English  authority  that  the  lorrowcr  Wius 
liable  for  slvjht  negligence,  and  iu  the  latter  that  the  hirer  would  not  he  so 
liable. 
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•^iinctionod  l)y  such  lii<;h  authority  as  Jjord  Holt,  and  Sir  William 
Jojtes  in  his  Essay  on  the  Law  of  Bailments.     .    .     . 

'•  The  epithet '  f^ross,'  is  certainly  not  without  its  significance.  The 
ii,>nlin(>iie<'  for  which,  according  to  Lord  f/olt,  a  gratuitous  bailee 
incurs  lial)ility  is  such  as  to  involve  a  l)reach  of  confidence  or  trust, 
not  arising  merely  from  sonu^  want  of  foresight  or  mistake  of  judg- 
ment, hut  from  some  culpable  (hd'ault.  No  advantage  would  be 
gained  l)y  sul)stituting  a  positive  for  a  negativ(!  ])hrase,  because;  the 
il(>gree  of  care  and  diligonc(;  which  a  bailee  must  exercise  corre- 
-|K)ii(ls  with  the  ilegnu!  of  negligence  for  which  h(>  is  res])onsible, 
iiiiil  there  would  bo  the  same  difficulty  in  defining  tlie  extent  of 
the  positive  duty  in  eacli  case  as  the  degree  of  neglect  of  it  wliich 
incurs  responsibility.  Lt  truth,  this  difHculty  is  inherent  in  the 
nature  of  the  subject,  imd  though  degrees  of  care  are  not  definable, 
they  are  with  some  a})proach  to  certainty  distinguishable"  {Gildin 
V.  Mr.Mdlea  (ISCil),  L.  li.  2  P.  ('.  817,  at  pp.  :5:U;,  ;5;}7  :  Lord 
I  'lu'lniK/i)r(l  delivering  the  judgment  of  the  Judicial  C-ommittee).  (5) 

•■  The  defendant's  evidence  added  to  the  plaintift"s  case  ihe 
important  fact,  that  in  the  strong  room  in  which  the  pliuntifl''s 
debentures  were  ke})t  there  were,  besides  the  boxes  of  otiier  cus- 
tomers, bills,  securities,  and  specie,  the  prop(>rty  of  the  bank,  to  a 
very  considerable  amount.  It  may  be  admitted  not  to  be  sufficient 
to  exempt  a  gratuitous  bailee  from  liability  tliat  he  keeps  goods 
deposited  with  him  in  the  same  manner  as  he  keeps  his  own,  though 
this  degree  of  care  will  ordinarily  repel  the  presumption  of  gross 
negligence.  But  there  is  no  case  which  puts  th(>  duty  of  a  bailee 
of  this  kind  higher  than  this,  that  lie  Ik  hoinul  to  take  tlw  siDue  care 
o/'  Ihc  jii'Djierti/  entrii.tfed  to  hi  in  as  a  reasonahlt/  prudent  and  rarefnl 
man  ntai/  falrli/  he  e.rpected  to  take  of  hi/t  own.  propertii  of  the  like 
deKcr/jitlon.  This  was  in  effect  the  (juestion  hd't  to  the  jury  in 
Poornian  v.  Jenkins  (1<S.'54),  2  A.  &  E.  '2')i'>,  at  p.  2i)i>.  where  Ijord 
Denmaii  told  them  that  '  it  did  not  follow  from  the  defendimt's 
having  lost  his  own  money  at  the  same  time  as  tlie  plaintifl[^"s,  that 
lie  had  taken  such  care  of  the  plaintiff's  mon<'y  as  a  reasonai)le 
man  woidd  ordinarily  take  of  his  own,  and,  he  added,  that  the  fact 
relied  upon  was  no  answer  to  the  action,  if  they  believed  that  the 
lor<s  occurred  from  gross  negligence  '  "  (//*/</.,  at  ji.  ?>WS). 
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(f))  "  Till'  negligence  for  which  a  gratuitous  ])ailee  incurs  liability  is  such 
us  to  involve  a  breach  of  confulence  or  trust,  not  arising  merely  from  some 
want  of  foresight,  or  mistake  of  judgment,  but  from  some  culpable 
ilelault."  {Per  Sir  William  Young,  adopting  the  language  of  Lord  Ghdimford, 
in  Oihlin  v.  McMullm,  2  L.  R.  C.  P.  33()  (Harris  v.  Shcjficld,  1  Russell  & 
Chesley  (n.s.)  1).) 
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E.vception  to  DcposUdri/'s  Ordinar//  Dutij  ami  RespnnsihUiti), 

Thcro  is  one  important  exception  to  tho  ordinary  duty  and 
rcsponsihility  exacted  from  a  depositary,  and  tliat  is  where  there  is 
a  special  a;i7'eement  or  contract  to  answer  tor  a  want  of  more  than 
reasonal)k;  care,  that  is,  for  a  less  n<'^li,ii;encethan  what  tliehiwca's 
"  ^ross  nefi'li^'encc'."  For  instance,  tlio  haih'c  may  sav  tliat  "  >«(, 
matter  wliat  liaj)pens  I  will //(.vv^/v  tlie  safety  of  tliese  <foods."  A^^ain, 
the  hailee  may  say,  "  Vou  may  dejKJsit  your  {roods  here,  hut  under- 
stand you  do  so  entirely  at  your  own  I'isk,  as  I  cannot  undertake  to 
take  reasonalile,  or  in  fact  any,  care  whatsoever  of  them.'"  In  such 
cases  the  duty  and  responsibility  would  depend  upon  the  nature  of 
the  depositary's  special  afjreement  or  contract.  The  next  authority 
affords  an  illustration  of  such  exception,  and  both  tho  subjoined  are 
authorities  for  tiie  above  statement  of  tlie  law  : 

"  For  aecordinji'  to  Southcolc\'i  ('asc,  4  Co.  S3,  84,  the  case  of 
Co(j(js  V.  Bernard  (1704),  2  Ld.  Kaym.  ilO'J,  and  several  other 
cases,  if  the  goods  were  delivered  to  be  kept  sa/el//,  though  the 
defendant  had  been  robbed  of  them,  detinue  will  lie  against  him, 
for  he  must  take  his  remedy  against  the  thief  or  the  hundred  as  ho 
can.  But  if  the  goods  were  deliv(>red  to  the  defendant  to  take  care 
of  then.i  as  his  own  proper  goods,  &c.,  if  he  bo  robbed  of  them,  that 
is  a  good  plea"  (Kettle  v.  Bronisall  (17:58),  Willes  118,  wt  p.  121  ; 
H7//''5,  L.d.J.,  giving  the  opinion  of  the  court). 

Where  there  is  a  sj)ecial  contract  the  obligation  of  the  depositary 
cannot  be  carried  further  than  the  language  of  the  contract  will 
warrant,  and  the  intention  of  the  parties  must  be  found  from  tli(> 
language  used  (7'r,fii:  v.  Canrlli  (1872),  L.  11.  4  P.  C.  277). 

Sir  William  J.)nc.s  giv<'s  another  exception  to  the  usual  rules  as 
to  a  bailee's  responsibility.  He  says  at  p.  48,  "  When  a  man  spon- 
taneously and  officiously  proposes  to  keep  the  goods  of  another,  Ik 
maji  prevent  tlw  oirner  from  intnistimi  them  iritli  a  person  of  morv 
approved  viyilance."' 

The  incorporation  of  this  exception  into  our  law  ought  not  readily 
to  be  admitted — as  Storij  says  (s.  82),  and  adds — "a  voluntary  offer 
of  kindness  to  a  friend,  'en  when  im])ortunatelv  ury-ed,  ouidit 
hardly  to  carry  with  it  sucli  penal  consequences  [that  the  depositary 
is  liable  for  losses]  ;  since  it  is  generally  the  result  of  strong  aii^'ection, 
and  a  desire  to  oblige,  and  often  a  sense  of  duty,  especially  in  cases 
of  imminent  peril  or  sudilen  (Mnergency.  The  reason  assigned  for 
the  rule  is  not  satisfactory." 

Bailee'' s  Interference  ivith  J)eposit  and  its  Consequences. 

The  plaintiff  came  onboard  th(!  Arundel,  of  which  the  defendant 
was  captain,  at  Trinidad,  with  intent  to  work  his  passage  home,  but 


i:;. 


DEI'OSITAUy's   duty   and   UESl'oNiSIBILITV. 


65 


liciiiu;  casuiilly  on  sliorc  at  tho  time  wli(>ii  tho  convoy  made  signal 
lor  sailinii',  was  left  holiind.  The  plaintiff's  box  was  stowed  alonj^ 
witii  others  on  tlie  (juarter-deek,  and  soon  after  tlic  dej)arture  of  tlio 
vc-scl  was  opened  hy  tlie  defendant,  u])on  a  sn<r^estion  that  it  nii<iht 
contain  contraband  ^oods.  The  box  was  fastened  with  a  lock,  and 
tlie  lid  was  also  nailed  down  ;  as  soon  as  tlu^  contents  (doubloons, 
dollars,  and  other  valuables)  had  been  ascertained  the  lid  was 
rcplac  cd  and  nailed  down  aoaiu  with  two  large  nails.  Towards  the 
termination  of  the  voyage  the  captain  again  opened  the  box  in  the 
|ircs(MU'e  of  several  passengers,  and  the  contents  liaving  been  put 
into  a  canvas  l)ag  were  de()osited  in  the  captain's  trunk  in  the  cabin, 
ill  wliii'h  his  own  valuables  were  usually  kept.  When  the  vessel 
arrived  at  (iravesend,  a  river  pilot  was  taken  on  board,  and  the 
(•aptain  and  one  mate  left  the  vessel,  another  mate  remaining  on 
hoard  ;  an  excise  officer  was  also  on  board,  and  two  young  men 
helonging  to  the  vessel  were  allow(>d  to  sleej;  in  the  cabin.  On  tlie 
next  morning  the  captain's  trunk  containing  the  valuables  was 
inissiiig,  and  was  not  afterwards  discovered. 

•'  Every  person  who  delivers  goods  to  another  to  be  carried  for 
hire  has  a  right  to  the  utmost  care  ;  the  carrier  stands  in  the  situ- 
ation of  an  insurer,  and  is  liable  for  all  losses  except  those  which  iire 
oecasioiied  by  the  act  of  God  or  of  the  King's  enemies,  and  where 
a  person  does  not  carry  for  hire,  he  is  bound  to  take  proper  and 
])riident  care  of  that  which  is  committed  to  him.  8uch  would  have 
hoen  the  situation  of  the  parties  if  no  alteration  had  been  made  in 
the  state  of  the  box,  but  when  the  captain,  from  motives  of  prudenc(!, 
opened  the  box,  he  was  bound  to  intermeddle  so  as  to  replace  it  in 
its  former  state  of  security,  and  to  restore  all  the  guards  with 
which  it  had  before  been  jirotected.  In  this  case  the  defendant  by 
liis  conduct  exjjosed  the  jiroperty  to  ])eril  and  risk,  and  the  value  of 
the  property  imposed  upon  him  an  enhanced  duty  of  vigilance, 
that  his  acts  might  not  operate  to  the  prejudiceof  the  jiarty.  AVhen 
he  had  ascertained  the  valuable  nature  of  the  property  it  was  a 
ihity  imperative  upon  him  to  restore  it  to  at  least  its  former  de free 
of  security.  Now  what  was  done  in  this  case  ?  As  they  approached 
the  land,  the  property  was  taken  out  of  the  box  and  put  into  a 
canvas  bag.  AVhen  the  defendant  had  taken  it  wholly  out  of  the 
hox  he  was  ijound  to  make  his  own  trunk  in  which  it  was  deposited 
as  secure  as  possible.  It  was  no  longer  the  box  of  a  seaman  workin"- 
his  ])assage  home,  but  ascertained  to  be  an  article  of  great  value, 
which  the  defendant  was  therefore  bound  to  watch  with  great  care 
and  diligence  "  (Si'lson  v.  Macintosh  (181G),  1  Stark.  237,  at  pp. 
2;58,  2;}l)  :  Lord  Ellenhorounh). 

"  If  a  baii.o  elects  to  deal  with  the  property  entrusted  to  him  in 
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!i  wiiy  not  JuUlionsod  by  the  bailor,  h(>  takes  upon  liimscU'  tho  risks 
of  so  (loiii^f,  oxt't'[)t  wlierc  the  risk  is  iiidciu'iKlciit  of  his  acts  and 
iiihc'rciit  ill  tlif  iiropcrty  ifscll'.  Tiiat  |iro|i()sitioii  is  fully  su|i|i()rti'il 
by  the  fasi- of  /Anv'.v  v.  (uirnlt  (1)S;5(»),  (i  IJiii;;-.  Til')"*  (/.///«//  v. 
.Ihrnblediuj  (1881),  7  Q.  15.  I).  ')10,  at  p.  :)11  :    Grorr,  .).). 


Ncci'SSd  I'll    I  hiiottils. 

A  iicct'ssary  deposit  is  sudi  as  is  made  by  the  jiarty  upon  suiiif 
sudd<  !<  cmcr^cMicy,  and  from  soiiK^  prcssiii^f  iict'cssity,  c.//..  in  case  of 
a  fire,'!  shipwreck,  or  other  overwlielniin^i'  calamity  (see  Section  11.. 


(1'), 


aiif( 


p.;-i2). 


Mr 


117/// 


leh 


dfth 


nun  ./(Hies  viin  liardly  persuaile  liiniselt  tliat 

dthoniili 


more  than  [lerfeet  [/ood  faith   is  demanded  in  tliis  ca.se 

a  violation  of  that  faith  Ix;  certainlv  more  crinnnal  than  in  other 


case: 


(p.-i: 


^toi'ii  says,  •'  In  respect  to  cases  of  necessary  iloposits,  that  is, 
such  as  arc  suddenly  and  almost  involuntarily  made  by  the  depositor, 
in  cases  of  extraordinary  peril  and  ditliculty,  such  as  in  cases  of  tire. 
shipwreck,  ininidations,  insurrections,  attacks  by  inol)S,  and  oilier 
casualties  and  pressin;j;  emer<;encies,  our  law  does  not  seem  to  vary 
the  responsibility  of  the  bailee  from  that  which  arises  under  ordinary 
circumstances  .  .  .  Our  law  contents  itself  with  an  am|ile 
eonipensiition  for  the  actual  injury  or  loss,  leavin^i;  the  additional 
moral  infamy  which  attaches  to  cases  of  extraordinary  pt'rfidy.  to 
be  punished  by  the  severe*  judgment  of  public  disgrace,  which 
inevitably  follows  it  "  (s.  i>'.\). 

There  seems  to  be  no  English  decision  upon  the  duty  and  respon- 
sibility) of  u  de[)Ositary  where  the  deposit  is  a  necessary  one. 


In  rohiulai'ii  I h'piiaittt. 

Stori/  (s.  8I5a)  <;ives  us  instances  of  involuntary  deposits  tlu! 
followinij,-  :  jjumber  tloatin<i'  in  a  river  by  a.  sudden  flood  or  freshet 
Iodised  on  the  land  of  a  stran;:;(>r,  and  left  there  by  tlu;  subsidence 
of  the  stream;  trees  blown  by  a  tempest  upon  the  land  of  a  stranger ; 
goods  lodged  in  the  like  manner  l)y  a  whirlwind  or  tornado  in  ii 
distant  tield  of  a  stranger.  What,  he  says,  is  the  duty  of  the  owner 
of  the  land  in  all  such  cases,  as  to  the  protection  or  [ireservation  of 
the  property,  iloes  not  appear  to  be  settled  by  any  distinct  decisions 
of  the  common  law.  J5ut  some  curious  ([uestions-  he  adds — have 
recently  arisen  as  to  the  riglits  of  tlie  owner  of  lumlier,  or  trees  or 
other  ^roods.  Maj'  he  lawfully  enter  upon  the  land,  and  reckiiin 
and  retake  his  property,  doing  as  little  damage  to  the  herbage  or 
soil  as  possilde  ?  or  is  he  bound  to  ask  leave  of  the  owner  ?  Slay 
tile  latter  lawfully  refuse  such  leave  ?  or  will  a  refusal  to  give  such 
leave  amount  to  a  conversion  of  the  projjerty  ?     If  the  owner  suffers 
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tlic  <.'()0(ls  to  rciiiaiii  without  any  ctl'ort  to  remove*  thoiii,  will  it 
iiiiioiiiit  to  ii  trespass  or  other  lirouinl  of  action  ?  .  .  .  There 
seciiis — lie  proceeds — to  i)e  stronjj,  reason  to  hold,  that,  where  the 
ni)()(|sot'any  person  have,  l)y  an  unavoi(lal)le  casualty  or  accident, 
Kcin  Idd^ied  upon  another's  land,  the  owner  may  lawfully  enter  and 
take  them  away,  doin^  as  littl(>  damage  as  he  may.  .  .  .In 
r('S|ic('t — ]w  concludes — to  the  duty  of  the  owner  of  the  land  to 
|ir('S(Tve  the  |iroperty  thus  by  accident  thrown  upon  the  land,  it 
would  prohahly  be  held,  that  it  was  of  the  same  nature  and  extent 
as  that  of  an  ordinary  tinder  of  "oods. 

The  followinir  extract  from  the  judgment  of  Chief  Justice  Tindal 
touches  upon  some  of  the  last  mentioned  topics  : 

Tlw  Natural  R/<jlit  nf  Jiecajition. 

"  And  tirst,  that  of  fruit  falling  into  the  ground  of  another  :  that 
talis  under  the  head  of  an  accidenr,  for  which  the  defendant  is  not 
n's|ioiisil)le,  and  which  ho  shows  l)y  his  plea  before  he  can  make 
out  a  ri^ht  to  enter.  80  in  the  case  of  a  iree  which  is  blown  down, 
01'  throu;i,li  decay  falls  into  the  ground  of  a  neighbour,  the  owner 
amy  enter  and  take  it.  l>ut  the  distinction  is  taken  by  Latch,  who 
says  that  if  it  had  fallen  in  that  direction  from  the  owner's  cuttinfr 
it.  lie  could  not  justify  th(>  entry.  As  to  the  cases  where  goods  have 
hi'cii  feloniously  taken  and  the  owner  pursues  to  obtain  j/ossession, 
the  principle  is  laid  down  Ijy  Blackfttoiic  (3  ('onnu.  4),  who  says, 
'As  the  public  peace  is  a  superior  consideration  to  any  one  man's 
private  property,  and  as  if  individuals  were  once  allowed  to  use 
private  force  as  a  remedy  for  private  injuries,  all  social  justice  nuist 
cease,  the  strong  would  give  law  to  the  weak,  and  every  man  would 
revert  to  a  state  of  nature  ;  for  these  reasons  it  is  ])rovided,  that  this 
natural  right  of  recajjtion  shall  never  be  exertca  where  such  exertion 
must  occasion  strife  and  bodily  contention,  or  endanger  the  pence 
of  soci(>ty.  If,  for  instance,  my  horse  is  taken  awtiy,  and  I  find  him 
in  a  common,  a  fair,  or  a  public  inn,  1  nuiy  lawfully  seize  him  to 
my  own  use  ;  but  I  ctnuiot  justify  breaking  open  ;i  private  stable, 
or  entering  on  the  grounds  of  a  third  person,  to  take  him,  except  he 
ill'  leloniously  stolen  ;  but  must  have  recourse  to  tin  action  at  liiw  '  " 
{Anlhonn  V.  llaiH'ij  (l8o2),  8  Bing.  180,  at  p.  li)2  :    Tindal,  C'.J.). 


Knoidedije  and  consent  are  necessarij  to  vonstitide  a  person 
a  bailee  of  yoods  sent  to  him. 

An  involuntarij  deposit,  as  we  have  seen  (Section  II.  (b),  ante, 
p.  V2),  may  be  without  the  assent  or  even  the  knowledge  of  the 
depositor,  ixniX  w  voluntary  deposit  arises  from  the  consent  and  agree- 
ment of  the  i)arties.   There  is,  however,  the  case—  rather  ti  connnon 
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oiip  now— of  ;i;oo(ls  heiii'^  sent  by  ono  piirty  to  iinothrr  party  wltli- 
ont  iiiiy  atitliority  wlinti'ver  of  tliti  latter,  <'.//.,  Iiy  ailvcrtisiii;^  iiiiil 
|iusliiiiji  tratlcsmcn  ;  l)y  ostciisilily  fliarital)l('  persons  ;  l)y  tlio  luicily  ; 
l)y  (lislioiiost  persons.  It  has  lieen  deeiiled  that  jjarties  eannot  \m 
considered  as  l)ailees  of  the  property  sent  to  tboni  withont  tlicir 
consent,  and  e()nsei|iiently  there  is  no  duty  of  any  sort  or  Ivintl  east 
upon  sueh  invohnitiirv  reeipients  with  re;;ard  to  what  is  so  sent. 
Tlie  next  two  eases  support  the  aliove  views  :  ((I) 

"  The  (U'fendunt  eould  not,  without  his  knowk'difo  and  consent, 
ho  consi(h'red  us  a  l)aih'o  of  tlie  property  (a  picture).  lu  sonio 
instances  it  liad  liappened  that  property  of  much  ;freater  vahie  than 
that  in  the  present  case  had  heen  left  at  gentlemen's  houses  liy 
mistake,  in  such  cases  the  parties  could  not  he  considered  as  hailees 
of  the  property  without  their  consent "  (A<'</t/>m/y<'  v.  I'lulllps  ( If^  11'), 
2  Star!.,  oil,  at  p.  ol")  :  AbhotI,  L.C.J.). 

If  a  person  chooses  voluntarily  to  send  to  another  what  the  latter 
never  asked  tor,  no  duty  of  any  sort  or  kind  is  cast  upon  the  latter 
with  re<i;ard  to  what  was  so  sent  (/foicard  v.  JIarr/s  (l8iSl), 
1  Cab.  it  Pll.  i');]:    Williams,  J.). 


Canadian  Cases. 

(6)  "  The  coiuinoii  law,  inilepeudently  of  contract,  imposes  no  duty  upon  ii 
person  to  take  care  of  another's  property  which  may  happen  to  come  into  Iiis 
possesion,  but  it  will  not  permit  him  to  do  an  act  whereliy  it  is  injured. 
In  legal  phraseology  he  is  not  liable  lor  nonfeasance  but  he  is  for  mis- 
feasance" (^)tr  7>i///i  J.,  delivering  judj,'ment  of  the  court).  In  this  case  the 
defendant  was  master  of  the  "Francis  Herbert,"  chartered  by  McK.  to  carry 
a  load  (jf  deals  from  Saint  John  to  Dublin.  McK.  pui chased  the  deals  fiuiu 
J.  and  ]'>.,  and  employed  them  to  deliver  tlie  same  alongside  the  vessel.  McK. 
paid  J.  and  B.  for  the  scowage,  and  then  charged  the  vessel  with  the  amount 
so  paid  for  scowage.  J.  and  B.  borrowed  a  scow  from  the  plaintiffs,  wliicli 
they  left  loaded  with  deals  alonj^side  the  "  Francis  Herbert,"  and  fastened  lu 
her  as  directed  by  the  nuite.  The  next  morning  the  scow  was  missing.  Tiic 
plaintiffs  did  not  offer  any  evidence  to  show  how  the  scow  was  lost,  and  there 
was  no  evidei\ce  of  misfeasance  on  the  part  of  the  defendant : — Helil,  that  the 
relation  of  bailor  and  bailee  did  not  exist  between  the  plaintiffs  and  defendant, 
and  in  the  absence  of  any  evidence  of  misfeasance  on  the  part  of  tliu 
defendant,  he  was  not  liable  (JFdmore  v.  McKt.ndc,  1  S.  C.  N.  B.  B.  557). 

Defendant  conveyed  all  his  property  to  trustees  for  the  benefit  of  his 
creditors — certain  goods  of  which  the  trustees  had  no  knowledge  rennuncd 
in  his  possession  : — HM,  that  the  general  property  in  the  goods  passed  to  the 
trustees,  and  that  defendant  conld  not  be  considered  as  holding  the  goods  as 
their  bailee  (Mcintosh  v.  Hastings,  N.  B.  R.  (J  All.  234). 


kini)p;h. 
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SECTION  IV. 
FINDER. 

Ftiidcvs  Until, 

A  liiidcr  oii^lit  to  exorcise  rcd.sDinililc  dillijciivc  in  presei'vin^r  the 
;;()i)il.s  he  hus  t'ouiid  and  taken  char^^e  of.  Of  course  a  finih'r  is 
not  i)Ound  if  law  to  take  char;;'e  of  ;;oods  \vlii(!h  he;  finds. 

'•There  Is  also  another  kind  of  deposit  \vhi(di  may,  for  dis- 
tinction's sake,  he  called  a  <jiiiisl  deposit,  which  is  ^roverned  hy 
the  same  {general  rule  as  connnon  deposits.  It  is  wliere  a  party 
(•(lilies  lawfully  to  the  possession  of  anotlier  person's  property  hy 
Hiiilin^'  it.  Under  such  circumstances,  the  finder  seems  hound  to 
tli(i  same  reasonahlo  care  of  it  us  uny  voluntary  depositary  cr 
roiitntrtii.  St.  (lermaiii  says  :  '  If  a  man  finds  ^roods  of  another, 
if  tliey  he  after  hurt  or  lost  by  wilful  ne^liffence,  ho  shall  he 
(•liar;fed  to  the  owner.  Hut  if  they  ho  lost  hy  other  casualty,  as  if 
tlicy  lie  laid  in  a  house  that  hy  chance  is  hurned,  or  if  he  deliver 
tlieiii  to  another  to  keep  that  runneth  away  with  them,  I  think  he  he 
(lischar^fod  '  :   Doctor  and  Student,  Dial.  2,  ch.  J-JH  "  (Story,  s.  S')). 

"  So  if  (joods  are  deposited  with  a  friend,  and  are  stolen  from 
liini  no  action  will  lie  (2'J  Ass.  2IS).  Hut  there  will  he  a  ditt'erenco 
ill  tliat  case  upon  the  evidence  ;  liow  the  matter  appears;  if  they 
were  stolen  hy  reason  of  a  i/ross  iii'ijlcrt  in  the  bailee,  the  trust 
will  not  save  him  from  an  action,  otherwise  if  there  ho  no  {fross 
iic^ilect.  So  is  Doctor  and  Student,  12tt,  upon  that  ditference.  The 
same  ditterence  is  when  he  comes  to  goods  by  finding"  :  Doctor 
and  Student,  uh!  siijira,  Ow.  141"  {(^0[liis  \.  Bernard  (1701), 
L(l.  Kaym.  iK»ll  :   Gonld,,!.). 

'•  If  a  man  finds  goods,  an  action  upon  the  case  lietli  for  his  ill 
iiiid  negligent  keeping  of  them,  hut  no  trover  and  conversion, 
because  this  is  liut  a  nonfesans  "  {/mack  v.  Clark  (1014),  Huls. 
mi  at  p.  812  :   Cok',  C.J.). 

Stori/  says  of  the  above  declaration  of  the  law  (s.  87)  :  "  This 
seems  to  he  the  true  doctrine  of  the  law  ;  for,  although  a  finder 
may  not  he  comiiellable  to  take  goods  which  he  finds,  as  it  is  a 
mere  deed  of  charity  for  the  owner  ;  yet,  when  he  does  un(l(>r- 
tMk(>  the  custody,  he  ought  to  exercise  reasonable  dilitjenre  in 
jireserving  the  goods.  And  the  least  degree  of  care  known  to 
our  law,  that  is,  slight  diligence,  may  well  be  reciuired  of  him, 
being  that  which  is  applied  to  gratuitous  acts  of  kinilness."' 


Larceny  hy  Finder. 

If  a    man    finds   goods   that   have  heen   actually  lost,  or   are 
reasonably  supposed  by  him  to  have  been  lost,  and  appropriate 
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them,  with  intonf  to  take  the  I'litirc  (loiiiinioii  over  tliciii,  rcully 
l)clu'viii;f  when  lie  takes  tlicin  tliut  the  owner  caiinol  lie  i'ound.  it 
l?  not  lim-eiiy.  I?ut  if  lie  takes  tlieiii  witli  the  like  intent, 
thou^fh  lost,  or  roasonahly  siipjiosed  to  he  lost,  Imt  reasoiiahly 
heiievin;f  that  the  owner  can  l>e  t'onnti,  it  is  larceny.  The  ahoM' 
rules  a|i|)car  to  li(>  the  ronlt  of  the  authorities  I'ollowin;;-. 

1.  "The  olil  rnlo  CI  Inst,  l(I.S),  that  'if  one  lose  his  nroods  ami 
iinother  fiml  them,  thoiieh  he  convert  them  (tiiinu>  furtindi  to  his  own 
use,  it  is  no  larceny,'  has  ini<ler;j;one  in  more  recent  times  sonic 
limitations  ;  one  is,  that  if  tlu*  linder  knows  who  the  owner  of  the 
lost  chattel  is.  or  if,  from  any  mark  ii|ion  it.  or  the  circumstances 
under  which  it  is  found,  the  owner  could  he  reasonahly  ascortiiiiied. 
then  the  fraudulent  conversion,  ((/(//ho  /»//'(t//^//.  constitutos  a  larceny 
(Hussell  on  ('rimes,  1(12).  ITnder  this  head  fall  the  cases  where 
the  linder  of  a  pocket-hook  with  iiank  notes  in  it.  with  a  name 
on  them,  converts  them  aii'nni>  pinuid/ :  or  a  liackney  coaidi- 
man  wlio  ahstructs  the  contents  of  a  parccd  which  litis  lieen  iel't 
in  his  coiich  hy  a  ])iiss"ne(>r  (Wi/inu'i^  Cttxr  (17S(I),  Leach,  C  ( '. 
41H;  2  East.  1'.  ( ".  (i(!l),  whom  he  could  easily  ascertain  :  or  ii 
tailor  who  fhids.  tind  iipiilies  to  his  own  use,  a  |)ocket-hook  in  a 
coat  sent  to  him  to  repair  hy  a  customer,  whom  he  must  know 
(Cartinwiilit  \.  Grem  (lH(»:n.  ^i  Ves.  K);'))  :  all  th(>se  have  lieeii 
held  to  he  cases  of  larceny  ;  and  the  present — the  purchase  !it  a 
puhlie  iuiction  of  a  liureau  in  whicli  the  purchaser  afterwards 
diseovorod  a  purse  in  a  secret  drawer — is  an  instance  of  tin;  same 
kind,  and  not  distinoiiishaiile  from  them.  It  is  said  that  tlie 
ottbnco  caimot  he  larceny,  unless  the  takin;;'  would  he  a  trespass, 
and  that  is  true  ;  hut  if  the  tinder,  from  the  circumstances  of  the 
case  must  have  known  who  was  the  owik'I',  and  instead  of  keepiii^i' 
the  chattel  for  him,  means  from  the  first  to  appropriate  it  to  his 
own  use,  he  does  not  acquire  it  liy  a  riehtful  title,  and  the  true 
owner  inieht  maintain  trespass  :  and  it  seems  idso  from  Wnniic'ii 
(axe  ((178(;),  Loach,  C.  (\  11 ;?  ;  2  East,  V.  ('.  t;(;4)  that  if,  under 
the  like  circumstances,  he  ac(juire  ])ossession,  and  mean  to  act 
honestly,  hut  afterwards  jilter  his  mind,  ami  open  the  parc(d  with 
intent  to  einhezzh?  its  contents,  sucli  unlawful  act  would  render 
him  {luilty  of  larceny  "  {Merr//  v.  Green  (1841),  7  31.  &  W.  1128, 
at  pp.  631,  (!32  :  Parke,  B.).  As  to  the  hist  sentence,  see  J\'.  v. 
Aslnvell  (1885),  l(i  Q.  B.  I).  1L»(>,  and  A',  v.  Floicers  (188(3). 
IG  Q.  B.  D.  G4;}. 

2.  "The  result  of  these  authorities  {Merr;/  v.  Green  (1841), 
7  M.  &  W.  ()23,  and  others)  is,  that  the  rule  of  law  on  this  suhject 
seems  to  be,  that  if  a  man  find  goods  that  luive  heen  iictually  lost, 
or  are  reasonably  supposed  by  him  to  have  heen  lost,  iind  appro- 
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[iiiatc  tliciii  witli  inti'iit  to  take  the  oiitirc  doiiiinioii  over  tliciii, 
rciilly  liclicviii;;  wlicii  lie  takc^  Uh-iii  tliiit  (lie  owner  caiiiiol  lie 
loiiiid.  it  is  not  larcniy.  Hut  it' lie  lakes  tliciii  with  tlie  like  intent, 
lh(iii;,'li  lost,  or  reasonahly  sii|)|i()se(l  to  lie  lost,  Imf  rea>onalily 
lii'lii'vinjf  tliat  the  owner  can  lie  I'oiind.  ii  is  larceny.  In  apiilyin;;' 
tlii-  nile.  as  imleeil  in  (he  apiilication  of  all  (ixed  rules,  ([iicstions 
III'  xiine  nicety  may  ari>e,  hut  it  will  ^fcnerally  he  as('ertaine(l 
wlii'ilier  the  |ierson  accused  had  reasonalile  Ixdiet'  that  the  owner 
roMJd  lie  t'oinid,  liv  evidence  of  his  previous  ac(|uaintance  with  tlu^ 
(iwnersliip  of  the  particular  chattel,  ihe  place  where  it  is  foiiml,  or 
the  nature  of  the  marks  upon  it.  In  some  cas(!s  it  would  h(^ 
iijipiirent,  in  others  appear  oidy  after  exanunation.  It  woidd 
prohaMy  lie  pre.>iimed  that  the  taker  would  exauiine  the  chattel, 
as  an  lionot  man  ou^ht  to  do,  at  the  tiini'  of  takin;:'  it,  and  if  he 
did  not  rcstoH'  it  to  the  owner,  the  jury  mieht  con(diide  that  ho 
took  it  when  he  took  complete  possession  of  it  (iiihiio /iirdiiilf.  The 
mere  taking;  of  it  u|i  to  look  at  it  would  imt  he  a  takin;;'  possession 
of  the  chatt(d"'  (A',  v.  W'lm,/  (a  mistake  for  T/uirhoni)  (\X\V), 
'.\  i  '(IX  ('.('.  4r)H,  at  pp.  l.')M.  I.')ll:  l'ai'hi\  li.,  dcliveriuff  the  juil^niienl 
Court.     And  see  A',  v.  'I'linrhon,  (ISIH),  1   Den.  ('.  ( '.  ;5S7). 
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(;/f/,lr  (INCS),  L.  W.  1  C.  ('.  1{.  i;U»,  at  ]..  IM:    Corkhnrn,  (M.). 

.").  '•  I    very  inucli  douht    whether   the  jirinciples   laid   down    in 
I  liiirlinrti's  ('(IXC  arc  rie'ht  :  hut.  as  in  //.  v.  ( 'lir/xtoji/irr,  Kiijint,  so 
also  in  this  ca.-(>,  we  are  hound  hy  it ""  [iliid.  :  Martin,  I).). 

•1.  •'  I  am  not  ])rcpared  to  say  that  TlHirlinni'x  ra.-v  is  not  law. 
At  id!  events,  it  stands  unreversed  :  and  we  are  hound  liy  it  ""  (/hi)/. : 
l>lii(/:/)iirn,  J.). 


F/tnlcr'x  Prnpcrti/   in    (rO(HL-<   JuMind. 

A  tinder  of  property  in  a  /nihlic  place,  thoue;li  he  does  not  hy 
•Ii  iindine;  acejuire  an  ahsolute  property  or  ownership  in  the 
found,   has   such   a    projiorty  us  will  enahlo  him  to    keep 


U'ddds 
tlicni  ai 


fuinst  all  hut  the  rie;htful  owner. 
There  can  ho  no  finder  of  property  on  private  premises,  as  tlio 
liresuinptiun    is    that    the    possession    of  all    property   on   privato 
|iiciiiises  is  in  the  lo^al  possessor  of  the  premises. 
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There  is  very  little  authority  on  this  iiiiitter.  The  tbllowinp;  extracts 
will  be  tbund  useful  as  establishiiif^  the  above  propositions  and  the 
general  right  of  property  of  the  tinder  to  goods  and  chattels  lost. 

1.  "  The  general  right  of  the  finder  to  any  article  which  has 
been  lost  as  against  all  the  world  except  the  true  owner  was 
established  in  the  case  of  Armori/  v.  DelKniirle  (1722),  1  Stra.  50"), 
which  has  never  been  disjiuted  "  (Br/d(fes  v.  JIawkeswovth  (1851), 
21  L.  J.  Q.  B.  75,  at  p.  77  :  Patteson,  '.].). 

2.  "  The  caso  of  Briihjeg  v.  1  lawkeswortli  (  (1851),  21  L.  J.  Q.  P.. 
75)  stands  by  itself,  and  on  special  grounds ;  and  on  those  grounds  it 
seems  to  me  that  the  decision  in  that  case  was  right.  Some  one 
had  accidentally  dropped  a  bundle  of  bank  notes  in  a  public  shop. 
The  shopkee{)er  did  not  know  thev  had  been  dro])ped,  and  did  not 
in  any  sense  -'•..i^ise  control  over  them.  The  shop  was  open  to 
the  public,  and  they  were  invited  to  come  there.  A  customer  [a 
traveller  ?]  picked  up  the  notes  and  gave  them  to  the  shopkeeper  in 
order  that  he  might  advertise  them.  The  owner  of  tlu>  notes  was  not 
found,  and  the  finder  then  sought  to  recover  them  from  the  sho[i- 
keeper.  It  was  held  that  he  was  entitled  to  do  so,  the  ground  of 
the  decision  being,  as  was  pointed  out  by  I'aftcsoii,  J.,  that  the 
notes,  being  droi)ped  in  the  public  part  of  the  shop,  were  never  in 
the  custody  of  the  shoj)keeper,  or  '  within  the  protection  ot  his 
house.' 

"  It  is  somewhat  strange  that  there  is  no  more  direct  authority  on 
the  question  ;  but  the  general  principle  seems  to  me  to  be  that  where 
a  person  has  possession  of  house  or  land,  with  a  manifest  intention 
to  exercise  control  over  it  and  the  things  which  may  be  upon  or  in 
it,  then,  if  something  is  found  on  that  land,  whether  by  an  employee 
of  the  owner  or  by  a  stranger,  the  presumption  is  that  the  posses- 
sion of  that  thing  is  in  the  owner  of  the  locus  In.  (jiio  "  {Sotith 
Stafonhhire  Water  Co.  v.  Sliannan,  [181)0]  2  Q.  B.  •14,  at  p.  -17  : 
Loi'd  liiissM  of  Killoicen,  C.J.). 

3.  "The  principle  on  which  this  case  must  be  decided,  and  the 
distinction  which  must  be  drawn  between  this  case  and  that  of 
Br'nhjes  v.  llawkesworth  (1851),  21  L.  J.  Q.  B.  75,  is  to  be  found 
in  a  passage  in  Pollock  and  AVright's  Essay  on  Possession  in  the 
Common  Law,  p.  41.  'The  possession  of  land  carries  with  it  in 
general,  by  our  law,  possession  of  everything  which  is  attached  to 
or  under  that  land,  and,  in  the  absence  of  a  better  title  elsewhere, 
the  right  to  possess  it  also.  And  it  makes  no  difference  that  the 
possessor  is  not  aware  of  the  thing's  existence.  .  .  .  It  is  free 
to  any  one  who  recpiires  a  sjjecific  intention  as  part  of  a  de  facto 
possession  to  treat  this  as  a  ])ositive  rule  of  law.  But  it  seems 
preferable  to  say  that  the  legal  possession  rests  on  a  real  de  facto 
])Ossession  constituted  by  the  occupier's  general  power  and  intent 
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ground  on 
distinction 


encc'  That  is  the 
which  I  prefer  to  base  my  judgment.  There  is  a  broac 
hctween  tliis  case  and  thosc^  cited  from  Bhickstone.  Tliose  were 
cases  in  which  a  tiling  was  cast  into  a  public  phice  or  into  the  sea — 
into  a  place,  in  fact,  of  wliich  it  could  not  be  said  that  any  one 
hail  a  real  de  /arfo  possession,  or  a  general  power  and  intent  to 
exclude  unauthorised  interference  "  (Id.,  at  p.  46,  47.) 

4.  A  man  had  been  indicted  for  stealing  sixteen  hundredweight 
of  iron,  probally  dropped  out  of  some  barge,  from  the  Glamorgan- 
shire Canal  Navigation  [the  man  was  not  in  the  employ  of  the 
canal  company]  while  it  was  being  cleaned  and  the  wiiter  was  out. 
Ill  tliis  case,  Pollock,  (.'.15.,  said  that  the  iron  was  properly  laid  in 
the  indictment  as  the  property  of  the  canal  comjiany,  adding  that, 
it  was  very  much  like  the  case  of  projierty  U^ft  by  a  guest  at  an 
inn,  and  it  is  not  known  to  whom  it  belongs.  It  is  in  the  mean 
time  in  the  custody  of  tlu^  landlonl  or  [lerson  to  whom  it  is  delivered 
for  us(>  of  the  true  owner,  a'id  he  held  that  the  company  had  a 
sutti;.'"iit  property  ii.  the  iron  Lo  justify  the  laying  the  property  in 
thcii!  (/.'.  V.  h'owe  (ir.iy),  IJell's  C.  C.  1)3).  The  principle  of 'this 
(li^eision  was  a})plied  by  C/i/tli/,  J.,  in  the  case  of  Elwes  v.  Bviijij 
Gas  Co.  (1880),  :5;i  Ch.  D.  502  ;  see  also  JL  v.  J'/cne  (1852), 
tJCox,  C.  C.  117. 

As  to  pro})erty  left  in  hackney  and  stage  carriages,  see  Itl  it 
17  Vict.  c.  ii;}  (The  London  Hackney  Carriage  Act,  1853),  s.  11, 
and  ',V2  &  ;53  Vict.  c.  115  (The  Metropolitan  Public  Carriage  Act, 
ISOy),  ss.  y  (5)  and  10. 


SECTION  V. 

POSSESSORY  INTEREST  AND  RIGHT  OF  ACTION  OF 

DEPOSITARY. 

The  gen  I  nil  bailee  has  nm[neA\oni\hW  a  l/'in/'ted  proper/ 1/  m  iho 
goods  cr.tr-.^tMi  to  his  care  (Year  B.  21  Hen.  7,  14  b,  15  a; 
,/oius,  p.  80 ;  see  ante,  Chapter  I.,  Introductory,  Section  VII., 
ji.  38,  el  seq..  Property  in  goods  and  chattels. 

atorii  considers  that  it  is  a  matter  of  serious  doubt  whether  a 
deposit;  ry  has  a  special  prop(>rty  in  the  goods  deposited.  In  s.  1)3, 
he  says,  "  It  is  often  laid  down  in  our  books,  that  a  depositary 
has  a  xpecial  property  in  the  deposit.  There  is  no  doubt,  that,  in 
certain  kinds  of  builment,  the  bailee  lias  a  special  property  ;  but 
that  he  possesses  it  in  the  case  of  a  mere  deposit  is  a  matter  of 
seiious  doubt  "  and  in  s.  93  i,  he  says,  "  The  true  description  of  the 
right  conferred  on  a  naked  bailee  is  tiiat  which  Mr.  Justice  Black- 
done,  in  the  passage  before  cited  (2  Bla.  Com.  453,  ante,  p.  40), 
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calls  :i  '  possessory  interest,'  or  ritj;ht  of  j)ossessioii,  in  contni- 
(listini^tion  to  a  ^onoral  or  special  proj)erty."  With  the  ji;reat('st 
respect  to  so  eminent  an  authority  as  Storij,!  would  suhniit  that  he 
has  not  ^iven  sutHcient  weight  to  the  argument  that,  as  against  any 
person  who  cannot  show  a  hetter  title,  the  (lejjositary  has  a  ni)i- 
chiK/'re  title,  both  in  our  civil  and  criniiniil  law.  Surely,  then,  he  1ms 
a  special — not  to  say  an  absolute — /iro/u-rt//  against  all  those  wlio 
cannot  show  a  hetter  title.  Th(^  word  ''  property,'"  says  Lord 
Lanr/dale,  in  Jonrs  v.  Skiiiiwr  (iSlV)),  ')  L.  >I.  Ch.  87  at  p.  90,  '"is 
the  most  comprehensive  of  all  the  terms  which  can  he  used, 
inasmuch  as  it  is  indicative  and  descriptive  oi'  trt-n/  poKi^ililc  iiiti-n-ft 
which  the  jxirti/  can  hdn',"  and  Lord  llahhurij.  L.C%,  in  the  recent 
case  of  In  re  Pratev  (1S88),  37  Ch.  D.  481,  at  p.  48;5,  says  that 
"  the  word  '  proi)erty  '  is  as  wide  as  anything  can  be."  Why  tlicn 
is  not  a  '  possessory  interest  '  property,  and  if  proiKM'ty,  why  not 
sjucldl  proj)erty  ?  Lopes,  L.J..  in  Ni/hevii  v.  /lanilelaar,  [lt<[)2] 
2  Q.  ]\.  202,  at  ]).  20'),  says  he  has  great  dilHculty  in  seeing  how 
a  person  can  have  a  right  to  the  innnediatt'  possession  of  a  chattel 
without  having  souk;  special  pro]ierty  in  it. 

There  is  no  doubt,  too,  that  the  possession  of  a  de])ositary  is  a 
complete  title  against  a  lovomjiloer.  This  is  established  by  the 
cases  next  referred  to. 

"  In  an  action  of  trespass  or  trover  for  personal  pro])ei'ty.  tlir 
simph^  fact  of  ))ossession,  which  is  uiKjuestionably  evidence  of  title, 
is  concliisire  evidence',  and  constitutes  a  complete  title,  //;  all  casr.^i. 
against  a  defendant  who  is  a  mere  wrongdoer,  as  it  does  in  actions 
of  trespass  to  real  proj)erty,  antl  in  those  actions  for  injuries  to 
personal  chattels  in  which  the  jdaintitf  had  a  special  property  in 
such  chattels"  (see  Lll/olt  v.  Kemp  (1840).  7  ]\l.  iV"  AV.  iUKl.  at 
p.  312  :  I'arke,]).  ;  and  .lejfries  v.  (jrcat  Western  Jxail.Co.  (18.')<!). 
')  El.  &  HI.  802,  at  ]).  807  :  Crompton,  d.  :  see  ante.  Chapter  I.. 
Introductorv,  Section  Yn.(b)  p. 41  ;  and  also  Wilbrahaniw  Sii,<\r. 
2  AVms.  Saunds.  1871,  p.  *J0,  note  (o). 
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J\'/ijh.t  of  Act  1 071  of  Depositary. 

If  a  man  delivers  goods  to  another,  the  bailee  sliall  liave  ;i 
general  action  of  trespass  against  a  stranger,  because  he  is 
answerable  over  to  the  bailor  ;  for  a  man  ought  not  to  be  charged 
with  an  injury  to  another  without  being  able  to  resort  to  the 
original  cause  of  that  injury,  and  in  amends  there  to  do  hiniselt 
right  (Bac  Abr.,  liailment  (D)  ). 

The  true  doctrine  would  seem  to  be.  that  every  bailee  ought  to 
have  a  general  right  of  action    against  mere  wrongdoers  to  tli 
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tlKTciu   or   not,    because   he   is   uusworable   over    to    the    bailor 
(Story,  s.  1*3,  f).  (7) 

Tills  doctrine  is  true  also  in  En<flish  law,  as  the  following  cases, 
oiveii  in  chronolo";ical  ortl(>r,  show  : — ■ 

1,  "  Here  the  plaintiff  has  possession  under  the  rightful  owner, 
and  that  is  snffieient  against  a  person  having  no  colour  of  right. 
An  aifister,  etc.,  a  carri(>r,  a  factor,  may  bring  trover:  even  a  general 
hiiilineiit  will  snlHce,  without  l)(>ing  made  for  any  special  purpose, 
but  (inly  for  the  benefit  of  the  rightful  owner"  (Sutton  \.  Ihick 
(1S10),'2  Taunt.  302,  at  j).  ;?0t>  :    Chamhir,  J.). 

2.  A  horse  was  the  property  of  the  plaintiiFs  brother,  wlio  sent 
it  tn  him  on  the  night  before  tlie  accidcMit.  The  jtlaintifF  |)ut  it 
into  his  stal)l<^  for  a  short  tinu>,  and  then  turned  it,  after  dark,  into 
his  close,  where  his  own  cattle  usnallv  grazed,  and  on  the  following 


Canadian  Cases. 

(7)  In  Mason  v.  Morgan,  24  U.  C.  Q.  B.  328.  it  was  Iield,  aftirniiiif:;  tlio 
judumoiit  in  lllta-hlitck  v.  Millildn,  ',i  C  P.  34,  that  trespass  is  niaintainabli' 
i\i,'ainsl  till'  owner  of  a  linll  wliidi  lias  broken  into  the  iilaiulill's  close,  and  then 
killed  his  mare,  ilet'endant  not  being  present  or  aware  of  the  act.  ]'cr 
Ifiiijiirhj,  J.  :  "The  light  of  jirDperty  in  the  animal  killed  is  immaterial,  as  the 
jilaititilt',  in  any  event,  could  recover  its  value  against  a  wrongdoer,  although  a 
iiu've  bailee." 

In  Irriuij  v  Jlitfiarmnn,  22  U.  C.  Q.  B.  545,  Hivjartij,  J.,  in  delivering 
juilu'inent,  said  :  "  We  have  now  to  determine  whether  the  idaintilF,  having 
I'liarge  of  Tinning's  wood,  of  which  he  was  the  carrier,  and  in  the  absence  of 
any  jnoof  as  to  the  nature  of  his  liability  tn  him,  or  if  such  liability  were  in 
any  way  restricted,  had  not  such  a  property  in  the  goods  as  to  entitle  him  to 
iviDver.  The  defendants  have  given  us  no  evidence  exjilanatory  of  the 
plaintilfs  ]i(isitiou  in  regard  to  Tinning.  We  simply  know  the  plaintitl'as  the 
bailee  of  Tinning's  goods  lawfully  in  his  charge  as  a  carrier.  I  do  not  see  my 
Wiiy  to  any  other  conclusion  on  this  eviileiice,  than  that  the  ])laintill'  had  such 
a  possession  and  special  projiei'ty  in  the  wood  as  to  entitk'  him  to  recover  its 
valye  against  a  wrongdoer."  Per  Adam  Wilson,  .1.  :  "  It  is  well  settled  that  a 
gratuitous  bailei-  may  maintain  an  action  for  a  tres]>ass  or  an  injury  done  to 
tlie  ]iropcrty  while  in  his  bailment.  There  is  no  distinction  between  a  bailee 
by  laiiil  and  a  bailee  by  water." 

Wlieii  the  i)lainti(l'  is  in  possession  at  the  time  of  the  taking  he  has  a  clear 
rij;lit,  even  without  title  shown,  to  maintain  the  action  against  the  defendant, 
who  was  a  mere  wrongdoer  (Clarke  v.  Fnllertou,  2  Gtddert  &  O.^ley  (x.s.)  348). 

I'laintilf  was  entrusted  with  the  possession  of  certain  goods  by  the  owner, 
will)  was  about  to  leave  the  province,  to  be  forwarded  to  him.  With  this 
intention  the  goods  were  sent  to  a  wharf  to  be  shipped  by  a  vessel  then  lying 
tlii'ie,  but  there  was  no  formal  delivery  to  the  master  or  anyone  on  board. 
The  defendant,  who  showed  no  justification,  caused  the  goods  to  be  taken  and 
sold  -.—Held,  that  until  the  assent  of  the  master  of  the  vessel  to  receive  the 
goods  was  shown,  they  remained  in  the  possession  of  the  plaintilf  as  .special 
owner  so  as  to  enable  him  to  maintain  an  action  against  a  wrongdoer 
{><Hi)fijrd  V.  Bowles,  3  Geldevt  &  Oxley  (n.s.)  304). 
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morning  the  horse  was  found  dead  in  tlio  close  of  the  defendant, 
liaving  fallen  from  the  one  to  the  other.  The  liability  to  repair 
was  admitted. 

"  The  plaintiff  certainly  was  a  gratuitous  bailee,  but  as  such,  he 
owes  it  to  the  owner  of  the  horse  not  to  put  it  into  a  dangerous 
pasture  ;  and  if  he  did  not  exercise  a  proper  degree  of  care  ho 
would  b(^  liable  for  any  damage  which  the  horse  might  sustain. 
Perhaps  the  horse  might  have  been  safe  during  the  daylight,  but 
here  he  turns  it  into  a  pasture  to  which  it  was  unused  after  dark. 
Tiiat  is  a  degree  of  negligence  sufficient  to  render  him  liable  :  such 
liability  is  sufficient  to  enable  the  plaintiff  to  maintain  this  action  ; 
he  has  an  interest  in  the  integrity  and  safety  of  the  animal,  and 
may  sue  for  a  damage  done  to  that  interest "  (Ronth  v.  Wilson 
(1817),  1  Barn.  &  Aid.  59,  at  pp.  61,  62  :  Lord  Ellenhorowjh,  C.J.;. 

'^.  "  The  case  which  has  been  referred  to  (Sutton  v.  Buck  (1810) 
2  Taunt.  802)  confirms  what  I  had  esteemed  to  be  the  law  upon  the 
sul)ject,  namely,  that  a  simple  bailee  has  a  sufficient  interest  to  sue 
in  trover"  {Burton  v.  Ihuilies  (1824:),  2  Bing.  173,  at  p.  175: 
Best,  C.J.). 

•4.  "  These  actions  [of  trover]  are  maintainable  upon  a  ground 
perfectly  distinct  from  the  right  of  property  ;  they  are  maintainable 
u[)on  the  ground  of  pc^session.  Any  man  in  possession  of  goods, 
wheth(M-  as  the  bailee  or  otherwise,  may,  in  his  own  name,  maintain 
an  action.  The  power,  thci'efore,  of  bringing  an  action  of  this  kind 
does  by  no  means  prove  that  the  property  is  in  the  sheriff" 
{Giles  v.  Grover  (1832),  6  Bli.  (x.s.)  277,  at  pp.  452,  453  :  Lord 
Tenterden,  C.J.). 

5.  "  We  are  now  to  decide  whether  a  wrongdoer  in  actual 
possession  of  goods,  the  property  of  a  stranger,  can  recover  their 
value  in  an  action  of  trov  r  against  a  wrongdoer  who  takes  the 
goods  from  him.  My  inipression  has  always  been,  like  that  of  the 
rest  of  the  court,  thiiL  he  can  do  sr  ,)ut  that  is  a  (juestion  on 
which  ther(;  has  been  considerable  doubt,  and  which  has  never 
been  expressly  decided.  1  find  that  Parke,  B.,  in  delivering  the 
considered  judgment  of  the  Court  of  Exchequer  in  Elliott  v.  Kemp 
(1840),  7  M.  &  W.  306,  at  p.  312,  says  :  '  It  is  unnecessary,  in  this 
case,  to  decide  the  question,  whcjther,  in  an  action  of  tresj)ass  or 
trover  for  personal  property,  the  simple  fact  of  possession,  which  is 
unquestionably  evidence  of  title,  is  conclvsive  evidence,  and  consti- 
tutes a  complete  title,  in  all  cases,  against  a  defendant  who  is  a  mere 
wrongdoer,  as  it  does  in  actions  of  trespass  to  real  property,  and 
in  those  actions  for  injuries  to  personal  chattels,  in  which  the 
plaintiff  had   a   special  jjroperty  in   such   chattels.'     It   is   now 
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neccssiiry  to  decide  that  point "  (Jej/'ries  v.  (ji'eat    Western  Rail. 
Co.  (1«50),  5  El.  k  Bl.  802,  at  p.  «U7  :   Cronipton,  J.). 

Ballot'  or  Bailee  tnaj  maintain  Trespass, 

"  Gordon  v.  Harper  (lldC)),  7  T.  U.  i»,  wliicli  must  now  he 
considered  as  settled  law,  shows,  that  if  a  person  lias  an  interest  in 
irooils  tor  a  certain  time,  by  a^^reeinent  with  the  owner,  the  latter 
liiiriiii;  the  time  that  he  is  not  in  possession,  eannot  maintain  trover 
ai'iiiiist  a  wrontrdoer  who  takes  the  <foods.  That  case  nii^ht,  with 
[jropriety,  have  been  ditt'erently  decided  in  the  first  instance  ;  but 
it  lias  been  followed  by  others,  and  the  Court  of  Common  Pleas 
somewhat  extended  the  rule  in  Bradleij  v.  Copleij  (18-45),  1  C.  B. 
()f>").  There  it  was  held,  that,  where  a  person  in  possession  of  <roods 
had  an  uncertain  interest  determinable  by  the  owner,  until  that 
event  happened,  the  owner  could  not  maintain  trover"  {Manders  v. 
WiUiams  (1849;,  4  Ex.  339,  at  p.  3i3  :  Barke,  B.). 

"  ^'o  jjroposition  can  be  more  clear,  than  that  either  the  bailor  or 
the  bailee  of  a  chattel  may  maintain  an  action  in  respect  of  it 
against  a  wrongdoer  ;  the  latter  by  virtue  of  his  possession,  the 
former  by  reason  of  his  property.  (8)  This  is  laid  down  in  2  KoU. 
Abr.,  p.  551,  pi.  22,  30  ;  Com.  Dig.,  '  Trespass  '  (B.  4),  and  in  other 
authorities  "  {id.,  \)\).  844:,  345). 

Measure  of  J famacjes.  (D) 

"  It  has  been  contended  that  because  the  plaintiflp  was  bailee  of  a 
horse  to  which  an  injury  was  done,  while  in  his  possession,  by 
a  third  person,  he  is  entitled  to  recover  from  the  wrongdoer  the 
amount  of  the  depreciation  of  the  horse,  notwithstanding  that  the 
injury  was  inflicted  under  circumstances  which  imposed  no  lialjility 
upon  the  plaiiititt"  as  towards  his  bailor.  The  mere  statement  of 
that  proposition  is  enough  to  show  that  it  cannot  be  true.  There 
are  many  cases,  no  doubt,  where  a  bailee  in  possession  of  a  chattel 
has  recovered,  against  a  stranger  wrongfully  taking  it  out  of  liis 
possession  or  destroying  it,  the  full  value.  This  might  well  be  the 
case  if  the  bailee  was  liable  over  to  the  bailor,  or  if  no  one  but  the 

CanadiEin  Cases. 

(8)  Tlie  pliiintifl"  lent  or  hired  his  horse  to  S.,  who,  while  on  a  journey, 
put  il  \\\)  at  deleiulant's  inn,  and  it  was  stninj^led  in  the  stables  there, 
owing,  its  the  jury  found,  to  the  negligence  of  defendant's  servant  in  tying  it 
up  ill  the  stidl  ■.-—Held,  that  the  plaintill'  might  maintain  an  action  therefor 
(l^alkcr  V.  Sliar2)e,  3(i  U.  C.  Q.  B.  340). 

(9)  In  an  action  of  trover  the  general  principle  of  law  (though  not  an 
inliexiWe  one)  is  tiiat  the  jury  can  give  no  more  in  damages  than  the  value  of 
tlie  goods  at  the  time  of  the  conversion  {Morton  and  McGhee  v.  McDowall, 
7  U.  C.  Q.  B.  338). 
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biiilco  wcro  in  a  position  to  snc.  The  casos  that  have  heen  cited 
[.A;//V/V.v  V.  Great  Western  Rail.  Co.  (18r)0),  5  El.  &  131.  802; 
Jioolhy.  H7/,swi('1817),  1  Barn.  &  Aid.  5l»  ;  Croft  y.  Alison  {\^i\), 
4  I5arn.  k  Aid.  5110  ;  XichoUsy.  Bastard  (183')),2('.  M.&K.  C.oH] 
relate  only  to  the  riffht  of  a  bailee  to  maintain  an  aetion  ;  tlioy 
have  nothinif  to  do  with  the  measure  of  damages  recoverahle  in 
sueli  aetion.  A  |thysical  interference  with  possession  is  a  wroiii; 
for  wliieh  undoiihtedly  a  bailee  may  sue  :  hut  it  is  (piite  anotlici- 
thiny;  to  sav  that  he  mav  recover  in  such  action  the  same  (lama<a's 
as  if  he  were  the  owner  "  (Chv/drje  v.  South  Sta[f'ordsliire  Traimmii 
Co.,  [18t>2]  1  Q.  B.  422,  at  p.  424  :    Wills,  J.j. 

"  The  case  of  Cla/nhic  v.  South  Sf  a/ford  shire  Tramwai/  Co., 
[1892]  I  (}.  B.  422,  which  Ix-ars  on  tin's  point,  may  po.ssihly 
re(juire  at  some  future  time  further  consideration "  {Mc'U,r  v. 
Great  Eastern  Hail.  Co.,  1 181151  2  Q.  B.  387,  at  p.  :VJ4  :  .1.  L. 
Smith,  L.J.). 


SECTION  VI. 

DEPOSITARY'S  RIGHT  TO  USE  THE  DEPOSIT. 

Lord  J/olt,  in  Cooos  v.  Bernard  (1704),  Ld.  liaym.  1I01»,  lit 
1>.  1117,  says  a  "  })awn  is  in  the  nature  of  a  deposit,  and  as  such  is 
not  liable  to  be  useil.  Ami  to  this  etfect  is  Ow.,  123.  But  if  tlic 
pawn  be  of  such  a  nature,  as  the  pawnee  is  at  any  charge  about 
the    thing   pawned,  to   maintain    it,   as   a    horse,    cow,  etc.,  tl 
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cow,  etc.,  in  recompense  for  the  meat," 

Sir  William  Jones,  at  }).  80,  says  that  the  general  bailee  may 
not  use  the  goods  entrusted  to  his  care  on  anv  account  without  the 
consent  of  the  owner,  either  expressly  given,  if  it  can  po.s.sil)ly  be 
obtained,  or  at  least  strongly  presumed  ;  and  this  ja'esumptiou 
varies,  as  the  thing  is  likely  to  be  better,  or  worse,  or  not  at  all 
art'ectcd  bv  usage. 

If  a  man  delivers  goods  to  another  to  keej>  as  a  man  would  his 
own  ;  and  this  is  called  a  special  bailment,  in  which  the  bailee  dotli 
undertake  for  no  more  than  for  his  diligence  in  the  keeping  of 
them,  and  has  no  manner  of  use  of  the  thing  to  himconiniitted,  but 
the  naked  possession  only  (B;ic.  Abr.,  Bailment  (A.)  ). 

In  general  it  may  be  laid  down  that  the  depositary  has  no  right 
to  use  the  thing  deposited,  unless  there  be  an  express  or  implied 
consent  on  the  part  of  the  depositor  (Story,  s.  8y). 

There  are  certain  cases  in  which  the  use  of  the  thing  may  be 
necessary  for  the  due  preservation  of  the  deposit.    There  are  others 
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wlicro  it  would  !)(>  iniscliicvous  ;  and  otlnTs  ii;j;iiiii,  wliero  it  would 
lie.  it'  nut  jiositivi'ly  licncficial,  at  least  indittcrciit  (id.). 

Till'  l)('st  jfoncral  rule  on  the  suhjcct  (tor  every  case  must  he 
iiiivcrucd  i)y  its  own  particular  circuinstiinces)  is  to  consider, 
wiicilii'r  there  may  or  may  not  he  an  implied  consent  on  the  jiart 
of  the  owner  to  the  use.  If  the  use  woidd  he  tor  the  henetit  of  tlu; 
ijeposit,  the  assent  of  the  owner  may  well  he  presumed  ;  if  to  liis 
iiiinrv,  or  perilous,  it  oujiht  not  to  he  presumed  ;  if  the  use  wcnild 
lie  iiiilitferent.  aud  otlier  circumstances  do  not  incline  either  way, 
the  u-e  may  he  deemed  not  allowahlo  (Story,  s.  HO). 


SECTION  VII. 

REDELIVERY  OF  DEPOSIT  AND  DETERMINATION 
OF  DEPOSIT. 

As  we  have  seen  from  tlie  definitions  of  deposit  (ante,  Hection  1., 
|i.  ."»:>).  the  goods  or  chattels  must  1)0  re-delivered  hy  the 
depositary  according  to  the  ohject  of  the  deposit.  Whenever, 
tlieretbre,  the  gratuitous  hailinent  is  determined  hy  the  depositor 
(leiiiaiuliug  tint  goods  or  chattels  hack,  it  is  the  duty  of  the 
ileptoitiiry  to  return  them,  and  an  action  lies  for  their  non-return. 

"  Clearly,"  says  8ir  W'ill/din  Jdiws,  pj).  .')•),  al,  "  the  ohligation  to 
rcKtiiff  a  deposit  Hows  from  the  nature  and  definition  of  this  contract." 

"A  Ixulment  of  goods  to  l)e  re-iUdivered  imports  ;ni  agreement 
to  re-deliver  ;  all  special  hailments  import  a  contract  to  re-deliver, 
when  the  pur[)Ose  for  wdiich  tlu!  goods  were  deposited  is  answered" 
(,]fllls  V.  (/raham  (1{:<04),  1  Bos.  i\:  T.  (n.R.)  liO,  at  p.  145  :  Sir 
Jdint;'  Maiixj'ield,  C.J.). 

"  There  has  h(ien  a  (piestion  made,  if  1  deliver  gooils  to  A.  and 
ill  consideration  thereof  he  promises  to  re-deliver  them,  if  an  action 
will  lie  fur  not  re-delivering  them  ;  and,  in  Yelv.  4,  judgment 
was  given  that  the  action  would  lie.  But  that  judgment  wa.s 
afterwards  reversed,  and,  according  to  that  reversal,  there  was 
judgiiieiit  afterwards  entered  for  the  defendant  in  the  like  case, 
(Velv.  12(S).  But  those  cases  were  grumhled  at,  and  the  reversal 
of  that  judgment  in  Yelv.  4  was  said,  hy  the  judges,  to  he  a  had 
resolution,  and  the  contrarv  *<)  that  reversal  was  afterwards  most 
solemnly  adjudged,  in  2  ./lo.  (1()7,  Tr.  21,  Jac.  1,  in  the  King's 
neiieli,  aud  that  judgment  atiinnecl  ujion  a  writ  of  error  "  {C(i<i</s  v. 
lurnard  (1704),'  Ld.  Kaym.  HOD,  at  p.  1)20  :  J/olt,  C.J.). 

The  depositary  determines  tlie  hailment  by  acting  inconiji.stently 
with  the  terms  of  the  hailment. 

"  But  it  was  lield   that  the  act  of  the  hailee  in  doing  a  thing 
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entirely  inconsistent  with  the  terms  of  the  bailmer  ^',h  not 

ainountiniT  to  a  destruction  of  the  chattel,  was  a  <le  'ation  of 

the  lawful  bailment,  and  caused  the  possessory  title  to  revert  to 
the  bailor,  and  entitled  liiin  to  maintain  an  action  of  trover " 
{Fenn  v.  BlUleslon  (I80I),  7  Ex.  \;y>,  at  p.  159  :   /'ci/'/r,  B.)- 

"  This  transaction  amounted  to  a  bailment  to  Fr  inkenheim  for  a 
special  ])urpose,  which  he  did  not  carry  out,  and  oa  failure  of  the 
trust  the  plaintiff's  ri^ht  to  immediate  ))ossession  accrued  at 
once"  (10)  {X>jlwr,jv.  llamlelaar,  [18U2]  2  Q.  B.  202,  at  p.  201)  : 
Lopes,  L.J.). 

Tncrements. 
The  depositary   is  also    bound   to    restore    not  only  the  thinii; 
deposited,    l)ut  any  increase  or  profits  which   may  have  accrued 
from  it.     (Story,  s.  99.     See  also  post,  p.  12G.) 

./h'live)'//  to  Joint    Depositors. 

A  depositary  should  not  cUdiver  up  the  deposit  to  one  of  several 
joint  bailors  without  the  consent  of  the  others. 

If  some  of  the  joint  bailors  ask  the  depositary  to  keep  tlio 
deposit,  and  the  others  desire  him  to  return  it,  the  depositary  is 
not  liable  to  an  action  at  the  suit  of  those  who  so  ask  for  its  return. 

The  above  rules  are  established  by  the  following  authorities  : 

1.  In  May  v.  Harve;!  (1811),  1:5  East,  197,  at  ]>.  199,  Lord 
Ellenhoroiitih,  C'.J.,  said,  that  it  was  clear  that  if  the  lease  had  been 
deposited  by  Bridge  and  Taylor,  and  the  bailee  had  agreed  to  keep 
it  for  the  two,  it  was  not  in  the  power  of  one  of  them  (or  of  the 
assignees  who  represented  that  one)  to  take  it  out  of  his  hands, 
without  the  consent  of  the  other. 

2.  "  Now,  where  several  joint  owners  of  a  chattel  deliver  it  to  a 
third  person,  he  may  detain  it  until  all  the  joint  owners  require 
him  to  return  it.  If  some  of  them  ask  him  to  r(>turn  it,  and  others 
desire  him  to  keep  it,  the  bailee  is  not  liable  to  an  action  at  the 

Canadian  Cases. 

(10)  Trover  is  maintainable  liy  the  owner  of  property  against  the  pnrchascr 
where  a  tliird  party  to  whom  the  owner  has  given  the  use  of  the  property,  has 
sold  it  without  authority.  The  rule  is,  that  wliere  there  lin«  been  a  misuser 
of  the  tliin<^  lent,  there  is  an  end  of  the  bailment,  and  trover  is  maintainable 
{^ible]i  v.  Hihleij,  2  Geldert  &  Oxley  (n.s.)  325). 

Plaintitl"  drew  and  indorsed  a  bill  of  exehan},'e,  and  delivered  it  to  the 
defendants  to  discount,  which  they  agreed  to  do  if  the  bill  was  accepted. 
After  acceptance  the  defendants  refused  to  give  the  plaintiff  either  the 
proceeds  or  the  bill,  claiming  the  right  to  apply  it  to  the  payment  of  a 
debt  which  the  plaintiff  owed  them : — Held,  that  the  defendants  were  liable 
in  trover  for  a  conversion  of  the  bill  {Landry  v.  Bank  of  Nova  Scotia, 
29  N.  B.  S.  C.  R.  564). 
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suil   of  those  who  so  ;..-k  for  a  return.     If  thiit  woro  not  so,  ouch 
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iiKinv  iictioiis  as  thcro  wore  joint-owners.  It  seems  to  nie  to  l)o 
licrlci'tly  clear,  that,  if  two  joint-owners  of  a  cliattel  concur  in 
i|(|i()>itinfi'  it  witli  a  third  person,  one  alone  cannot  hy  demanding 
it  entitle  himself  to  hrin^  detiniu!  for  it  "  {Atwood  v.  Ernest  (1^53), 
i;',  ( '.  ]?.  «81,  at  p.  881)  :  Manic,  J.). 

;').  Defendants  lield  possession  of  and  were  entrusted  with  tho 
ciistixlv  of  a  box,  containing'  honds  and  securities,  on  the  terms  and 
iiiidertiikin^r  by  the  defendants  that  tlu^y  would  sd/cli/  and  xenireli/ 
k(('|)  the  same, and  would  not  deliver  up  or  part  with  tho  possession 
or  custody  thereof,  except  on  tho  joint  order  or  request  of  the 
|ilaintitfs. 

'•The  defence  in  substance  is,  that  the  floods  bailed  by  tho 
|i!;iinl ill's  have  been  delivered  to  one  of  them.  It  is  said  that  this 
is  110  defence,  because  the  contract  of  bailment  was  not  to  deliver 
tliciii  except  to  tho  plaintitfs  jointly.  But  as,  in  fact,  one  of  the 
|il;iiiititfs  has  got  the  goods,  the  question  arises  whether  he  can  sue 
the  ilefeiidunts  for  giving  them  to  himself.  It  would  be  contrary 
to  all  principle,  and  the  cases  cited  l^./onea  v.  )\ites  (1829), 
II  P..  k  ('.  r.;52  ;  Wal/are  v.  Ke/sall  (18-10),  7  M.  &  W.  2Gi,  27:5  ; 
Smil/,  V.  Loci'II  (18r>()),  10  C.  B.  G,  23]  clearly  show  that  it  would 
lie  contrarv  to  all  decisions  if  lie  could.  I  do  not  think  an  action 
lit  law  could  be  maintained  against  bankers  in  this  position  more 
tliiin  against  others  ;  but  it  is  not  to  be  suj)posed  they  coidd, 
therefore,  with  impunity  deliver  up  to  one  securities  dejiosited 
witli  them  to  hold  for  several.  I  think  in  such  a  case  they  would 
stiuid  in  the  relation  of  trustees  for  all  the  joint  bailors  ;  and  there 
would  be  a  clear  remedy  in  equity  for  the  breach  of  trust  in 
delivering  the  joint  property  to  one  only  of  the  cestiif  (jue  trustn^^ 
{Br<,ndon  v.  Scott  (1857),  7  El.  &  Bl.  234,  at  pp.  23(],  237  : 
Lord  Campbell,  C.J.). 

Joint  JJepon/'tar/'es. 

it  may  happen  that  the  depositary  is  a  tenant  in  common,  or  a 
joint  tt'iiant  with  the  other  owners,  one  of  whom  may  destroy/  or 
inlsKsc  the  common  projicrty,  or  by  some  direct  and  positive  act 
i-Mmle  the  depositary  from  the  common  i)roperty.  Should  a  case 
of  the  sort  arise  it  will  be  as  well  to  bear  in  mind  the  rules  laid 
down  in  the  following  excerpts  : 

"  It  is  settled  that  one  joint  tenant,  tenant  in  conunon,  or  par- 
cener, cannot  nuiintiiin  trover  against  his  companion  for  a  thing 
still  in  his  possession,  because  the  possession  of  one  is  the  possession 
of  both.     .     .     .     But  if  one  joint  tenant,  tenant  in  common,  or 
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jKirconor,  ih'stroi/  tho  thiiii,'  in  common,  the  otlior  may  hrinjj;  trover 
(Co.  Litt.  200  (ii) ).  (11)  .  .  .  In  iill  cases  where  ono  tenant  in 
common  ni/Kiist'ti  tliat  wliicli  lie  lias  in  connnon  with  another,  lie  is 
answerahle  to  the  other  in  an  action  as  ibr  mist'oasance  "  (Notes  to 
Hannders'  Kejun-ts  (1S71),  vol.  ii..  pp.  Ill  — llC). 

"Tho  cases  in  which  trover  would  lie a<>ainst  a  tenant  in  common 
are  reducihle  to  this.  They  are  cases  in  which  somothin^j;  has  heeii 
(lone  which  has  destroyed  the  common  projierty,  or  where  then! 
has  been  a  direct  and  positive  exclusion  of  tho  co-tenant  in  connnon 
from  the  common  property,  he  seeking  to  exercise  his  rif^hts  therein, 
and  l)ein|ij  denied  the  exercise  of  such  rii;hts.  There  was  the  case 
of  a  ship  bein<;  taken  possession  of  hy  one  tenant  in  connnon  and 
sent  to  sea  without  the  consent  of  his  co-tenant.  In  that  case 
{Barnard iston  v.  Chapman  (171;")),  i  East,  121)  it  was  held  iliiit 
the  ])roperty  was  destroyed  hy  the  act  of  one  tenant  in  connnon, 
and,  tlierefore,  trover  would  lie  in  respect  of  the  co-tenant's  A\i\\\\ 
But  where  the  act  done  by  the  tenant  in  common  is  right  in  itself, 
and  nothing  is  done  which  destroys  the  benefit  of  the  other  co- 
tenant  in  common  in  tlie  property,  there  no  action  will  lie,  because 
he  can  follow  that  property  as  long  as  it  is  in  existence  and  not 
destroyed.  If  it  is  sold,  another  question  arises  xnider  the  statute 
of  Anne  (4  Anne,  c.  3,  s.  27)  "  {Jacobs  v.  Seward  (1872),  L.  Ii. 
5  H.  L.  4G4,  at  pp.  474,  475  :  Lord  llatherleif,  L.O.). 

Place  of  lie-deUverij. 

"  As  to  the  place  where  restitution  is  to  bo  made.  If  a  particular 
idace  is  agreed  U[)on  between  the  parties,  that,  of  course,  is  to 
regulate  tho  matter.  If  no  place  is  agreed  on,  the  property  ought 
to  be  restored  at  tho  place  wlierci  it  is  found,  or  where  it  ought  to 
be  kept.  ...  It  is  ditKcult  to  lay  down  any  general  rule  as 
to  the  place  of  restitution,  other  than  this,  that  ordinarily  it  niay 
be  at  the  place  of  deposit,  unless  some  other  place  is  agreed  upon, 
or  is  implied  from  the  nature  of  the  transaction.  If  the  de[)osit 
is  of  a  nature  to  be  kept  at  the  domicile  of  the  depositary,  that  will 
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(11)  A  sale  by  one  joint  owner  of  property  does  not  amount,  as  against  liis 
co-owner,  to  a  conversion  unless  the  property  is  destroyed  by  such  sale,  or  llii' 
co-owner  is  dejirived  of  all  beneficial  interest  {Rourke  v.  Union  Insurance  Cu., 
23  S.  G.  R.  344,  affirming  Supreme  Court  of  New  Brunswick). 

Where  manuscript,  the  property  of  a  partner,  is  placed  in  the  liands  of  a  firm 
for  the  purpose  of  publication  in  book  form,  the  materials,  i.e.,  the  whole  book, 
printing,  paper,  etc.,  irrespective  of  the  copyright  or  profit  to  be  made  on  a 
sale  of  the  work,  belong  to  the  firm,  and  it  was  held  that  the  owner  of  the 
manuscript  could  not  recover,  as  his  co-partner  had  as  much  right  to  retain  as 
the  plaintiff  to  take  it  (Dmq}e  v.  Stewart^  28  U.  C.  Q.  B.  192). 
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(irdiiiiirily  '"i'  tlu^  phico  where  it  is  to  he  restored,  even  wlicn  bis 
(luiiiicile  has  heeii  chaiijfed.  Iliii  tliis,  and  iiuh'ed  every  othctr  rule 
(ill  the  suhjeet,  must  a(hnit  of  exeeptions.  Alueh  must  (h'j)end 
ii|>i>ii  the  |iarti('uhir  eircumstaiu'es  of  tlie  ease  and  th((  ]irosumed 
iiiii'iitidu  of  the  parties.  It  cannot,  for  instanee,  \n)  presumeil  that 
,1  (li'|i()silor  eouhl  intend  that,  if  tlw^  (h'positary  removed  to  anotlier 
(■(niiitry,  he  sliould  carry  tlu^  (h'|)osit  with  liim  ;  or,  on  tlio  otlior 
hiiinl.  that  if  the  depositary  should  remove  to  another  street  or 
town,  he  mi^lit  not  take  the  deposit  with  him  and  deliver  it  there" 
(Story,  s,  117). 

••  Mr.  Chaneellor  Kent  has  deduced  from  the  cases  the  foUowin}^ 
j^cucral  doetriiH!  :  thiit,  where  a  bailee  promises  to  deliver  specific 
l;iioiU  on  demand,  thouj^h  the  demand  may  1)(!  made  wherever  he 
inav  lie  at  the  time,  his  ofl'er  to  deliver  at  the  place  whore  the 
|iio|MMMy  is,  or  at  his  dwellinn;-house  or  place  of  business,  will  he 
>nlli('icnt.  This  doctrine  seems  highly  reasonable,  and  is  supported 
liy  the  cases  which  he  cites,  which  are  cases  of  a  depositary  of 
lioods.  who  has  receiveil  them  as  a  bailee  of  a  sheritf,  or  other 
iiiinisterial  otiicer  "  (iliid.,  n.  1). 

See  also  Slori/,  s.  201,  with  regard  to  the  several  rules  in  regard 
to  the  place  of  re-delivery,  and  where  he  says  that  the  common 
liiw  seems  not  to  have  laid  down  any  special  rules  on  this  subject. 


SECTION  Vlll. 

ACTION  FOR  THE  RETURN  OF  DEPOSIT  OR  ITS  VALUE, 
AND  DAMAGES  FOR  ITS  DETENTION. 

A  gratuitous  bailment,  as  we  have  seen  in  the  last  section,  may 
lie  (ictermined  by  the  depositor  demanding  the  goods  or  chattels 
liiiek,  or  by  the  failure  of  the  depositary  to  carry  out  the  specitd 
pin-pose  of  the  bailment,  whereujjon  the  dejiositor's  right  to 
iiiiiiicdiate  possession  accrues.  On  such  right  accruing,  the 
il(|io>itor  may  bring  an  action  for  the  return  of  the  goods  and 
cliattols,  or  their  value,  and  damages  for  detaining  the  same.  (12) 
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(lii)  A  miller  gave  a  warehouse  receipt  to  a  Ijiuik  on  some  wlieat,  "and 
its  inuduct"  stored  in  his  mill  for  advances  made  to  him,  and  died  insolvent 
aliuut  two  months  after.  During  the  period  wheat  was  constantly  going  out 
of,  imd  fresh  wheat  condng  into,  the  miU.  Just  before  his  death  the  bank 
tiKik  possession  and  found  a  large  shortage  in  the  wheat,  which  had  coni- 
inenced  shortly  after  the  receipt  had  been  given,  and  had  continued  to  a  greater 
nr  li'ss  extent  all  the  time.     Some  of  the  wheat  had  been  converted  into  flour, 
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Tlio  Jopo.>*itor,  upon  a  rcfiisiil  to  rostoro  tlio  jfooils  and  chattels,  or 
u[)on  tlio  conversion  of  tliom,  or  upon  their  unjust  detention,  used 
to  resort  to  forms  of  action  (ialleil  frovi'r,  co/uvjw'o/i  and  dcl'nnti. 
Thouifh  these  forms  no  lonjier  (>xist,  their  names  are  still  used  !)v 
the  courts,  and  it  is  well  to  l)ear  in  mind  what  was  meant  hy  such 
names. 

Formerly  there  existed  a  Jnvm  of  (id/on  called  (rorcr  from  tlio 
original  form  of  the  declaration,  when  it  was  ap[)licai)le  only  to 
the  case  of  ^oods  lost  and  found,  and  converted  hy  the  finder  to 
his  own  use.  When  this  form  of  action  was  extemhul  to  all  con- 
versions of  ^foods,  whether  eusuiuj;'  upon  a  loss  and  iindiu;;'  or  not, 
the  averment  of  the  loss  anil  finding  inserted  in  the  count  hecanio 
fictitious  (I  dhit.  PI.,  7th  edit.,  lt;:{).  The  15  &  lO  Vict.  c.  7(1 
(Common  Law  Procedure  Act,  1852),  s.  4U,  aholished  this 
fictitious  averment,  and  th(^  cause  of  action  was  afterwards,  perhaps, 
more  correctly  dijsifruated  by  the  real  name  of  tlu;  injury,  as  a 
(•onriTsion  of  <>"()0('s,  which  was  the  term  adopted  in  the  sclunlule  to 
the  Act  (B.,  No.  28).  Where  the  bailee  determined  the  bailment 
by  ani/  act  /'nconsistent  with  it,  the  bailor  mi<rht  at  once  have  sued 
tlie  bailee  for  a  conversion.  In  order  to  maintain  trover  it  was 
necessary  that  the  plaintift'  should  have  had  either  an  alisohtU'  or  a 
sjwclal  property  in  the  (JooiIk  which  were  the  subject  of  the  action 
(see  Bullen  &  Leake,  3rd  edit.,  and  the  notes  to  WilJiraham  v. 
Snow  (1871),  2  AVms.  8anml.,  p.  87).  (13) 
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Afvain,  an  action  lay  for  the  specific  recovery  of  personal  chatt 

wrongfully  detained  from  the  ptu-son  entitled  to  the  possession  of 

them,    and    also    for    the    damages    occasioned    by    the    wrongful 
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and  it  wan  held  that  the  bank  was  entitled  to  the  purchase  money  of  the  flour 

{lie  Goodfellow,  19  O.  R.  299).     (See  Bank  Act,  R.  S.  C.  c.  120.) 

Plaintifl'  gave  two  notes  against  Ford  to  the  defendant,  a  division  court 
clerk,  to  collect  and  to  apply  on  a  note  of  300  dols.,  which  the  plaintill' owed 
to  the  defendant.  The  defendant  sold  the  two  notes  to  one  M.,  guaranteeiii},' 
their  recovery,  and  M.,  having  recovered  judgment  against  Ford,  hut  niade 
nothing  thereon,  obtained  back  from  the  defendant  what  he  had  \m'\. 
Defendant  transferred  the  note  for  300  dols.  to  T.,  who  sued  the  plaint  ill' 
thereiju,  and  recovered  judgment ; — Held,  that  the  jdaintitf  could  recover  from 
the  defendant  the  money  received  by  him  from  M.  as  money  had  and  received, 
for  the  defendant  had  no  authority  to  make  the  conditional  transfer  ;  and  as 
Ford's  notes  were  extinguished  by  the  judgment  recovered  on  them,  and  the 
holder  of  the  plaintiff's  note  had  recovered  judgment  against  him,  the 
defendant  had  rendered  it  impossible  to  restore  the  plaintiff  to  his  original 
position  {Moorman  v.  Farmer,  27  U.  C.  Q.  B.  1). 

(13)  See  Giljnn  v.  Royal  Canadian  Bank,  26  U.  C.  Q.  B.  445,  and 
27  U.  C.  Q.  B.  310,  where  authorities  as  to  what  amounts  to  a  conversion 
are  reviewed,  and  Davis  v.  Bronm,  9  U.  C.  R.  201. 
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il{'taiiH'r(8  Iila,(,'oin.  IT)!).  (14)  The  j'onn  of  act/on  lulaptcd  for  suin;^ 
lor  tlio  wron^fful  detention  of  personal  property  was  called  deliwie. 
Till'  (Icclaratioii  in  detinue  foriiiorly  connneiieed  with  a  statement 
rilliiT  tliat  the  plaintiff  liad  lost  the  ^oods  and  tliey  had  eonie  t<) 
the  possession  of  the  defendant  hy  findinji',  or  that  th(>  ])laintillf  had 
delivered  the  ;^ood,s  to  the  defendant  to  Ix!  re-dolivered  to  him  on 
r('(|iiest  ;  and  the  eount  was  spoken  of  as  (hi'nnu'  sni'  trover  or 
ilcliiiiir  .iiir  I'dllnicnt,  aeeordin^'  to  tlus  form  adopted.  Hut  these 
idlei;iitions,  which  wore  ffenerally  fictitions,  were  immaterial,  and 
Wire  not  traversahle,  and  after  15  &,  1(5  Vict.  c.  7(1  (Connnon  liaw 
I'roccdiire  Act,lS.'52),  s.  ly.they  liad  to  he  omitted.  (1.0)  Tosupport 
this  action  the  plaintitlf  must  have  had  the  ri;;ht  to  th  •  Immediate 
piiufctsiDii  of  the  o;oods  at  tho  time  of  commencinfj;  tlui  action, 
iirisinii;  out  of  an  absoltite  or  a  special  ])roperty  ;  tin  interest  in 
reversion  was  not  suffici(.'nt.  The  "  detention "  means  that  the 
(Iclcndant  withholds  'se  (roods  and  ]»revents  tho  jdaintifF  from 
liiiviii;;  the  possession  of  thcin.  AVhere  tho  ^oods  have  Ix^en 
[•('-(K'livered  tho  jury  may  confine  their  assessment  to  the  dama^^es 
for  the  detention.  (See  lUdlen  &  Leake,  .'h'd  edit.,  and  tlio  notes  to 
h'lrlianls  V.  J/o(l,/e.'<  (1871),  2  Wms.  Satmd.,  p.  271.) 

l)y  the  Hides  of  the  Supreme  Court,  0.  ll>,  r.  4,  every  pleading 
shall  contain,  and  contain  onii/,  a  statement  in  a  summary  form  of 
the  material  facts  on  which  the  piirty  plead i no;  relies  for  his  claim 
or  defence  as  tho  case  maybe. 

Mr.  ^^'.  I51ake  Odgers,  in  his  Trinciples  of  Pleading,  1st  ed., 
p.  1 1  (!,  says,  that  "  forms  of  action  are  in  fact  abolished  ;  it  is  now  no 
loii;;('r  necessary  to  state  on  the  jdeadin^s  whether  the  plaintift'  is 
siiiM;^,-  in  trespass  or  on  the  case,  in  detinue  or  in  trover.  This  is  a 
most  important  and  most  valuable  alteration.  Formerly  ever)  thing 
turned  on  the  form  of  action  in  which  the  plaintitlf  elected  to  sue." 

Jktinue  l>u  Bailee  or  Bailor. 

If  a  l)[iileo  deliver  the  goods  to  another,  there  he  s^all  have  an 
action  of  detinue  against  him  because  lie  hath  his  possession,  and 
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(1-1)  Wlieru  iiu  ai^eiit  or  hokU-r  dis])osfs  ol'  a  promissory  iiotf  overdue 
witlioiit  jiulliority,  thou<,'li  for  good  consideration,  the  jien-on  taking  from  him 
ijlitiiiii.-  no  title  as  against  the  principal  {JVest  v.  Marhnxjn,  23  U.  C.  t^.  J).  .357). 

(15)  "  Tlie  old  learning  on  the  suhject  of  conversion  need  not  he  imjiorted 
into  the  system  introdnced  by  the  Judicature  Act,  wliich  provides  for 
ri'diess  ill  case  the  plaintill's  goods  are  wrongfully  detained,  or  in  case  he  is 
wruiigliiljy  deprived  of  them.  In  all  such  cases,  the  real  question  is  wliether 
tikii!  lias  heen  such  an  unauthorised  dealing  with  'iie  plaintitl's  jiroperty  as 
liiis  caused  him  damage,  and,  it  so,  to  what  extent  has  he  sustained  damage  " 
(ptr  lloyd,  C.  {Stimson  v.  Block,  11  0.  R.  96)  ). 
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\indcrtakos  tor  the  custody,  and  the  original  bailor  may  have  liis 
action  against  oith'^r  of  them,  because  in  him  is  tlio  profjerty  wliich 
both  are  bound  to  answer  to  liiin  (Bac.  Abr.  tit.  Baihnent  (1))).  (Id) 

Good.i  to  he  Kept  Siifeli/ — Goods  to  l>e  take)i  cave  of  as  one's  oini 

proper  tjoods. 

"According  to  So)ithcote\s  Case  (-i  Co.  815,  8i),  tlie  case  of 
Coiif/s  V.  Bernard  ((1704),  2  Ld.  liaym.  UOD),  and  several  otlicr 
cases,  it'  the  goods  were  delivered  to  he  kepi  safelij,  though  the 
defendant  had  been  rohhed  of  them,  detinue  will  lie  against  him  ; 
for  he  must  take  his  remedy  against  the  thief  or  the  hundretl  iis 
he  can.  But  if  the  goods  were  delivered  to  the  defendant  to  tiikc 
care  of  them  as  his  own  jiroper  aoods,  etc.,  if  he  bo  rohhed  of  Ihcin, 
that  is  a  good  plea"  (Kettle  v.  BromsaH  (17:58),  Willes,  118,  at 
p.  121:   Willes,  V.J .'). 

Conversion. 

A  demand  and  refusal,  when  not  met  with  any  counter  evideiiec, 
amounts  to  a  conversion. 

"A  demand  and  refusal,  when  not  met  with  any  couulcr 
evidence,  amounts  to  a  conversion.  Lord  Coke  says  (10  Itcp.  "iii), 
'  that  if  A.  brings  an  action  against  li.  upon  trorer  and  conversioii 
of  plate,  jewels,  etc.,  and  the  defendant  pleads  not  guilty,  now  it  is 
good  evidence  y;/7'/»a/«(7V  to  prove  a  conversion,  that  the  {)laiutirt' 
re(]uested  the  defendant  to  deliver  them,  and  he  refused  ;  anil,  tlieri'- 
fore,  it  shall  be  prestnned  that  he  has  converted  them  to  his  own 
use.'  Here  the  note  was  bailed  to  the  defendant,  and  his  refus;il 
to  return  it,  on  demand,  was  evidence  whence  the  jury  might  liiid 
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(16)  Money  tleiwsitiid  in  the  hands  of  a  stakehohler  under  a  ccnitract  taiiiUd 
with  illegality  can  l)e  recovered  hack  liy  the  deiiositor  I'mni  the  stakehdhler,  if 
notified,  while  it  remained  in  his  liauds,  not  to  j)ay  it  over  {Rijcrson  v.  Dcrl'ii, 
1  RiLssell  &  Cliesley  (n.s.)  1.3  ;  ,«ee  also  Voran  v.  Chamhcrs,  20  X.  S.  L.  R.  301)). 

In  Loijne  v.  MrC'iti^h,  21  N.  S.  L.  R.  75,  the  plaintilt  deposited  a  wntcli 
with  defendant,  as  stakidinhler,  to  altide  tiie  result  of  a  liet  on  the  Doniiuinii 
Elections.  On  the  nioinin^' of  election  day  phiintiff  and  the  other  i>arty  to 
the  Ijet  withdrew  the  bet,  and  sent  a  telegram  to  defendant  to  that  elicit, 
which  defendant  received  before  handing  over  the  watch  to  the  winner  :— 
Held,  that  the  notice  of  withdrawal  was  in  time,  ami  diifendant  was  liahle. 

In  Hlu'ldiin  V.  Laiv,  3  U.  C.  R.  0.  S.  85,  liohinson,  C.J.,  said  :  "  J'ritnnftidc 
evf'.y  wager  upon  a  horse  race  is  illegal.  Since  13  Geo.  2,  c.  19,  it  is  very 
clear  that  betting  on  a  horse  race,  if  the  horses  ran  only  for  that  wager  ami 
were  nut  the  property  of  the  ])ersons  betting,  is  an  illegal  wager." 

In  Ihttershy  v.  Odell,  23  U.  C.  Q.  B.  482,  it  was  held,  that  where  the 
transaction  wa.s  illegal  under  statute  13  Geo.  2,  the  plaintiff  can  recover  back 
his  money  from  a  stakeholder. 


and 
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a  t'onvorsion"   (Cranch  v.    White  (1835),   1  Bing.  (n.c.)  414,  at 
p.  418,  419  :  Tindal,  C.J.).  (17) 

TluTO  may  bo  a  qualifiod  refusal  wliicli  is  no  evidence  of 
conversion. 

"  In  an  action  of  trover,  wliere  tlu^  demand  of  the  tliinj^s  for 
wliic'li  the  action  is  hrouiflit,  is  not  made  by  the  plaintiff  himself, 
wlio  is  the  owner,  but  by  another  person  on  his  account  {^e.ff., 
pluintitrs  wife],  and  the  defenihmt  rel'uses  to  deliver  them,  on  the 
jii-o'ind  that  he  does  not  know  to  whom  the  thinjrs  belong,  and 
therefore  keeps  them  till  that  is  ascertained  :  or  that  the  person 
who  applies  is  not  properly  empowered  to  receive  them  ;  or  until 
ho  is  satisfied  by  what  authority  he  applies,  that  shall  not  bo 
ileomod  such  a  refusal  as  shall  be  evidences  of  a  conversion 
siilHcient  to  support  this  action"  (Solomo)is  v.  Dawes  (171)4),  1  Esp. 
is;5:  Lord  Ken>ion).  (18) 

If  A.,  into  wiiose  possession  goods  liappen  to  come,  being  ignorant 
that  B.  is  the  real  owner,  refuses  to  deliver  them  to  him  till  B. 
])roves  that  he  is  so,  this  refusal  is  no  evidence  of  a  conversion  to 
enable  B.  to  maintain  trover  against  A.  for  the  goods.  Green  v. 
nuiin,  1811.  Trover  for  timber,  which  defendant  found  on  his  pre- 
mises, and  which  had  been  deposited  there  by  the  permission  of  the 
servant  of  the  former  occupier.  The  plaintiff'  to  whom  the  timber 
belonged  having  demanded  it  of  the  defendant,  the  latter  said,  "  If 
you  will  bring  any  one  to  j)rove  it  is  your  property,  I  will  give  it 
you,  and  not  else."  Lord  KUenbonnKjh  :  "  This  is  a  qualified  refusal 
and  no  evidence  of  conversion "  (Note  to  ^[aloncl/  v.  JJartteij 
(1812),  3  Camp.,  pp.  215,21(0. 

Any  person  liaving  the  right  to  immediate  possession  of  goods 
and  chattels  which  are  wrongfully  detained  from  him  may  bring 
an  action  of  d"tinue.  (ID) 
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(17)  IVed  v.  Machines  {avte,  p.  85). 

(It^)  A.  lent  a  horse  to  P..  lor  a  special  purpose,  and  while  1).  wa.s  using  him 
consistent  with  such  lending,',  the  horse  was  acci<Ientally  hurt,  and  conseipiently 
left  at  a  puhlic  staole,  of  which  B.  gave  A.  innuediate  notice.  A.,  having  seen 
tlic  horse,  refused  to  take  him,  and  went  to  B.'s  residence  (twenty  miles  from 
where  the  horse  was  leil),  and  ilenianiled  him  liack  sound  as  received  : — Held, 
that  B.'s  non-delivery  of  the  horse  after  thus  demanded  did  not  furnish 
evidence  of  a  conversion,  and  that  A.  could  not  maintain  an  action  of  trover  for 
iiis  value  under  the  circumstances.  Per  liuhinsoii,  C.J.  :  A  mere  non-delivery 
l>y  a  liailee  under  circumstances  which  alhird  no  evidence  of  a  ccniversion,  will 
ni.t  suiiport  trover  (IFellH  v.  Crew,  U.  C.  Q.  B.  (o.s.)  vol.  v.  209). 

(19)  A.  having  stolen  a  horse,  sells  it  to  B.,  and  is  afterwards  tried  and 
convicted  of  the  felony.  Upon  trover  brought  by  owner  against  i)risoner 
and  purchaser  •.—Held,  not  a  joint  conversion,  though  the  plaintilf  unght  have 
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"  I  adhere  to  the  statement  made  in  the  old  hooks  of  i)ractice, 
that  detinue  can  he  maintained  hy  any  person  wlio  has  the 
immediate  rio-lit  to  possession  of  personal  chattels  which  arc 
wronfffully  detained  from  him,  whetlier  that  ri;;ht  arises  out  (if 
an  ahsolnte  or  a  special  ])roperty.  The  decision  in  Fenn  v. 
Bitfli'ston  ((LS;-)!),  7  Ex.  152)  is  a  strono'  uuthority  to  sliow  that  the 
right  to  maintain  detinue  cannot  he  extended  heyond  that  projio- 
sition"  (X>//>er,,  v.  Ilandelaav,  [iyi>2]  2  Q.  li.  202,  at  p.  20r) : 
F,'!i,  L.J.).' 

"  The  law  of  detinue,  in  my  opinion,  is  that  a  person  cntithMl  to 
possession  of  a  personal  chattel  can  maintain  the  action  when  lie 
has  a  v\\y\\{  to  innnediate  possession  arisin<;-  out  of  an  ahsulutc  or 
special  property  in  the  chattel.  I  have  ji'reat  difficulty  in  seeing'  how 
a  person  can  have  a  right  to  the  immediate  possession  of  a  chattel 
without  having  some  special  property  in  it"  (ili/d.,  Lopes,  L.J.). 

Ne(jJi(jent  JJeah'iu/  hij  a  UaiU'e  is  not  a  Conrersion. 

"There  is  no  douht  that  a  neglig(>nt  dealing  hy  a  hailee  with 
goods  is  not  a  conversion  ;  and  there  is  equally  no  douht  that  a 
hailee  is  not  liahle  for  a  conversion  arising  out  of  a  negliucut 
dealing  with  the  goods  l)y  him.  hut  which  is  not  an  act  partici- 
jiatcnl  in  hy  him.  He  may  he  liahle  to  an  action  of  another 
descri])tion,  hut  not  to  an  action  of  trover,  which  only  lies  where 
some  dominion  is  asserted  hy  the  th'fendant  over  the  chattel  which 
is  the  suhject  of  the  action.  One  who  takes  possession  of  goods 
uidawfully,  which  are  in  conse([iienc<'  lost  to  the  owner,  is  to  a 
certain  extent  gniltv  of  a  conversion.     Hut  where,  as  is  tlu^  ease 


Canadian  Cases. 

inaiiitaiiicil  liis  actimi  aguiiisl  uillicr  (if  the  (lef(.'U(l;xnts  separately,  and  veidicl 
foi'  plaiiititf  iqihcld  {Kdmmh  v.  Kerr,  13  U.  C.  C.  P.  24). 

Plaintiff,  a  niercliant,  lu'vin^'  delivereil  clotli,  etc.,  to  lie  made  u])  into  ceats 
to  a  tailor  who  made  up  doth,  etc.,  for  plainlilF  and  others,  and  was  alsd  in 
tiic  liahit  of  exliihiting  U'c  sale  and  sellinj^  clothes  on  his  own  account,  and  lie 
havin,ij  sold  the  coats  made  of  plaintilPs  dotli  to  defeiulant  : — Hdil,  that 
plaintiff  was  entitled  to  recover  the  coats  from  defendant  {I'lutnip^on  v.  iVtV/i--, 
4  U.  C.  C.  P.  399). 

Any  person  who,  however  innocently  ohtains  possession  of  llie  goods  ef' 
a  jierson  who  has  been  frau<lulently  deprived  of  them,  and  disposes  of  llieni, 
whether  for  his  own  benefit  or  that  of  any  otlier  person,  is  guilt  v  of  conversinn 
{Vrijfill  V.  McFidl,  41  U.  C.  g.  B.  313). 

It  is  now.  settled  law  that  the  (vs8umpti(jn  and  exorcise  of  dominion  over 
a  chattel  for  any  purjiose  or  for  any  person,  however  Innocently  done,  if  sucli 
conduct  can  be  said  to  be  inconsistent  with  tJie  title  of  the  true  owner,  is  a 
conversion  {Moffatt  v.  Grand  Trunlc  lindnvy,  IB  U.  C.  C.  P.  302  ;  CqU'er  v.  Qui-hr 
Bank,  20  U.  C.  C.  P.  110).  See  also  lyallace  et  al  v.  Hu-ift  et  al,  28  U.  (J.  Q.  D. 
GG3  ( iw^t,  p.  23(i). 
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licre,  there  is  no  unlawful  taking  of  possession,  or  assertion  of 
dominion  over  the  (roods,  althonij;h  the  ffoods  may  be  destroyed, 
there  is  no  conversion,  unless  the  bailee  is  a  participator  in  the  act 
which  causes  their  destruction  "  (Jleuld  v.  Carci/  (1852),  11  C  B. 
!I77,  at  p.  •)•)•]  :  Manic,  J.).  (20) 


M 


rite  Fj[f'e<i  of  (I  Jmhjment  in  Trover. 

A  jiidgnient  in  trover  witliout  satisfaction  do(>s  not  chan<;e  the 
l)r()[)('rty  in  the  g'oods  so  as  to  vest  them  in  the  defendant  ;  with 
siitist'action  it  does.  (21'i 

"  Thei-e  remains,  however,  an  entirely  diiferent  question,  which 
arises  u[)on  tlu^  new  assi<i;nment,  and  which  is,  whether  a  jud<fment 
ill  trover,  without  satisfaction,  changes  the  property  in  the  goods  so 
as  to  V(>st  the  property  therein  in  the  defendant  from  the  time  of  the 
jiulgiuent,  or  of  the  conversion,  or  whether  such  recovery  operates 
as  a  mere  assessment  of  the  value,  on  payment  of  which  the 
pi'()[R'rfy  in  the  goods  vests  in  the  defendant.  It  is  obvious  that 
this  is  a  ditferent  (juestion  from  that  which  we  have  already 
ilisposed  of  [that  a  judgment  in  an  action  against  one  of  two  joint 
tort-feasors  is  a  bar  to  an  action  against  the  other  for  the  same 
raiise,  although  such  judgment  be  unsatisfied]  ;  because  if  the  mere 
recovery  vests  the  property  in  the  defendant,  the  property  is 
('i[Ualiy  clianged  as  to  all  strangers.  It  is  a  (piestion  which  attects 
the  transfer  of  property  generally, 

•■  We  arc  of  oi)inion  that  no  such  change  is  produced  by  the  mere 
recovery.  The  i)roceeding  in  such  an  action  is  not  a  proceeding 
in  rein  ;  it  is  to  recover  prinul  facie  the  value  of  the  goods,  it 
may  he  that  the  goods  have  been  I'eturned,  and  the  judgment  given 

Canadian  Cases, 

(20)  Tlu'  pliiiutiir  .--eut  to  his  a^'cnt  J.,  two  boxes  of  trees  auJ  roots  made  up 
U[i  ill  biiiidli's  adilrus.sL'il  to  various  purchasers.  They  went  by  steamer  to 
ilil'ciidant,  a  forwarder  at  Powell's  landing,  where  they  arrived  on  Saturday, 
May  5tli,  and  were  taken  from  the  boxes  by  defendant,  and  some  of  tliem 
delivi'ied  to  tlie  persons  to  whom  they  were  addressed,  who  called  for  them. 
Oil  WVdiii'silay  a  i)ersoii  was  sent  by  J.  to  take  and  deliver  them,  and  cu 
TliursiUiy  J.  himself  called.  Many  of  the  trees  were  injureil,  and  tlie  evidence 
was  cuntrailietory  as  to  the  state  in  which  they  arrived,  and  as  to  whether  the 
iiijui y  was  caused  by  the  defendant's  treatment  of  them,  or  whether  it  was 
lU'ixssiiry,  as  hj  allogeil,  to  open  the  boxes  and  deliver  them  without  delay. 
The  plaintilf  having  brought  trover  : — Hchi,  that  whether  defendant  had  been 
.guilty  uf  negligence  or  not  as  a  bailee,  he  had  done  nothing  wdiich  in  law 
woiiM  anmunt  to  a  conversion  {Lovekin  v.  I'oihjor,  24  U.  C.  Q.  B.  156). 

{•21)  "When  trover  is  brought,  the  property  is  not  changed  mitil  tlie 
reciiverv  of  judgment."  (I'cr  Hayarty,  J.,  in  Gilpin  v.  Royal  Canadian  Bank, 
27  U.  C.  Q.  B,  31(1.) 
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for  nominal  damages  only.  To  say  in  such  a  case  that  the  mere 
obtaining  jndgment  vests  the  property  in  the  defendant  would  lie 
an  absurdity.  It  is  clear,  therefore,  that  the  judgment  has  no 
specific  effect  ujion  the  goods.  The  only  way  the  judgment  in 
trover  can  have  the  effect  of  vesting  the  property  in  the  defendant 
is  by  treating  the  judgment  as  l)eing  (that  which  in  truth  it 
ordinarily  is)  an  assessment  of  the  value  of  the  goods,  and  treating 
the  satisfaction  of  the  damages  as  payment  of  the  price  as  upon  a 
sale  of  the  goods,  according  to  the  maxim  in  Jenk.  ith  tVnt. 
C'ase  88.     Any  other  construction  would  seem  to  be  absurd    .    .    . 

"  There  is  a  series  of  decisions  showing  that  a  mere  recovery, 
without  satisfaction,  has  not  the  effect  of  changing  the  property.  In 
Jeidv.  -ith  Cent.  Case  88,  it  is  said:  'A.,  in  trespass  against  li.  for 
taking  an  horse,  recovers  damages ;  by  this  recovery,  and  execuilon 
done  thereon,  the  property  of  the  horse  is  vested  in  B.  sohitio  pretil 
empt/an/s  loco  halx'tm'.'  That  doctrine  is  acted  upon  in  Coojwi'  v. 
Shepherd  (184;t)),  3  C.  B.  2(j()  ;  and  though  the  marginal  note 
treats  the  recoveri/  as  changing  the  property, — a  doctrine  thrown 
out  also  in  the  note  to  Burnett  v.  Brandao  (1843),  G  M.  &  G.  (ji')0, 
at  p.  ()40,  -the  plea  shows  that  the  danuiges  were  satisfied  ;  and 
the  judgment  of  T/ndal,  C.J.,  shows  that  the  property  vests  in  tlio 
defendant  only  '  on  payment  of  the  damages.'  To  the  same  effect 
are  the  observations  of  llolroi/d,  J.,  in  Morris  v.  liohlnson  (1824), 
3  B.  &  C.  19G,  at  p.  200.  'Where;  in  trover,'  he  says,  '  the  full 
value  of  the  article  has  been  recovered,  it  has  been  held, 
that  the  property  is  changed  by  judgment  and  satisfaction  of 
damages.  Unless  the  full  amount  is  recovered,  it  would  not  li;ir 
even  other  actions  in  trover.'  To  the  siuno  effect  is  the  note  in 
2  Wms.  Saund.  47,"  n.  {:).  It  nniy  also  l»e  proper  to  refer  to 
the  note  to  the  case  of  Ilohms  v.  Wilson  (1839),  10  Ad.  &  E.  aO^, 
at  p.  r>ll,  in  which  the  law  is  stated  by  the  reporters  probably  at 
the  suggestion  of  one  of  the  judges.  The  good  sense  of  the  thing 
and  abundant  authority  thus  ajtpearing,  we  feel  botmd  to  give 
judgment  for  the  plaintiff  upon  the  new  assignment"  (^Brinsnuad 
V.  Harrison  (1871),  L.  K.  6  C.  P.  r)84,  at  pp.  587— iV.H) : 
Willes,  J.,  delivering  the  juilgment  of  the  court  {W'iiles  and 
Montaii'ie  Smith,  JJ.)  ).  8ee  the  same  case  in  the  Ex.  Ch.  L.  U. 
7  C.  P.  547. 

The  above  case  was  followeil  in  J'J.r  parte  Brake,   In  vc  Ware 
(1877),  5  ("h.  D.  8(jG  :  Jessel,  M.U.,  James  and  Ba(i(/allai/,  L.JJ. 

8ee  also  ('hai)fer  IV.  (Loans  for  Use),  Section  A^.  (Higlil  of 
Action  of  Lender),  ^W5^,  p.  127. 
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SECTION  IX. 
TITLE  OF  THIRD  PERSON  TO  DEPOSIT. 


Tlu>  depositary  soinetiines  iimls  himselt'  in  an  embarrassing 
situation,  due  to  the  claim  of  some  person,  other  than  the  depositor, 
to  the  <roods  or  chattels  deposited  with  him. 

'rh(^  following  rules  will  he  found  useful  in  dealing  with  snch 
c;i<('s,  aiul  they  are  well  illustrated  and  established  by  the  cases 
rcl'i'iTed  to  immediately  following  them  : 

{'()  (xenerally  the  depositary  must  re-deliver  the  goods  or 
chattels  to  the  depositor,  or  liis  authorised  agent,  or 
account  to  him  for  them.  (22) 

Canadian  Cases. 

(•2-2)  Tlio  iilaintilF  docLired  tliat  one  G.  hud  dupositud  with  the  defundant 
lui tain  whuat,  and  obtiiiiieil  from  liiiu  a  wiiruhousc  ivcuipt  thurufor;  that  ]>y 
tlu'  course  oF  trade  ^^m:h  i'eceii)t  was  tran^^fei'able  by  endorseineut,  and  the 
liid}>ii'ty  in  the  wheat  would  pass  to  tlie  endorsee  ;  that  G.  sokl  sucli  wheat 
to  tliu  iilaiutili',  and  endorsed  to  him  the  receipt,  hut  that  when  lie  presented 
it  to  the  defendant  the  latter  refused  to  deliver  to  him  the  wheat,  pleading 
that  before  he  had  any  notice  or  knowledj^e  of  such  transfer  or  sale  the  wheat 
was  taken  out  of  his  warehouse  by  G.  : — Hehl,  a  good  defence  ;  for  at  conunon 
law  the  enihnsement  and  transfer  of  the  receipt  would  clea''ly  not  i).;<s  the 
lirojicrty,  and  the  Consolidated  Statutes  of  Canada,  c.  54,  relied  upon  b,'  the 
I'Liiutiif,  has  no  application  to  an  absolute  sale  of  goods,  l)ut  to  pledges  only, 
to  secure  paynuMit  of  a  bill  or  note  negotiated,  or  a  debt  contracted  when  the 
ivccipt  is  endorsed  over.  Pa-  llaijarhj,  J.  ;  "It  is  conceded  that,  at  common 
law,  a  bailee  receiving  goods  in  store  for  the  owner,  and  giving  him  a  receipt 
arkiiowhilging  such  fact,  nuist  be  protecteil  if  he  give  up  the  goods  to  the 
iiwni  r  on  demand,  in  good  faith,  unaware  of  any  sale  or  disposition  of  them 
by  the  bailor,  and  that  the  law  would  not  impose  upon  the  bailee  any  duty  to 
iii-i-^t,  as  a  condition  of  such  re-delivery,  on  the  return  of  his  receipt.  This 
would  seem  to  l)e  the  law,  and  the  juinciple  runs  through  all  classes  of  bail- 
ments. Delivery  to  the  original  bailor,  the  only  person  known  as  owner  or 
a<  having  any  title  or  interest,  will  be  a  good  discharge.  The  plaintilY  relies, 
liowever,  on  the  statute,  Conscdidated  Statutes  of  Canada,  c.  54  (superseded, 
Cniisolidated,  Statutes  of  Canada,  1880,  c.  120).  I  am  of  opinion  that  such 
statute  does  not  atl'ect  any  direct  sale  or  purchase  of  propeity,  Ijut  only  to 
ple.lges,  etc."  {iUans  V.  Whltimj,  22  U.  C.  Q.  B.  2!)0). 

iJefendant,  being  the  treasurer  of  a  turf  club,  by  which  horse  races  were 
cniiducted,  received  sul)scri[)tions  from  members  and  others  to  form  a  fund, 
out  of  which  the  "purses"  run  for  were  to  be  paid.  The  plaintiff  entered  horses 
and  won  "purses,"  but  defendant  refused  to  pay,  alleging  that  the  club  wa.s 
indelitcd  to  him  for  advances  which  he  had  previously  made  : — Hcldy  that  the 
plaintilf  could  not  sue  defendant  for  money  had  and  received,  there  being 
no  privity  between  them,  and  defendant  being  accountable  only  to  the  club. 
iVc  Morrison,  J.:  "The  mere  fact  that  the  money  belongs  to  the  plaintiff  is  not 
^uliicient  if  defendant  is  accountable  for  it  to  another  "  {ISimms  v.  Dcnison, 
28  U.  C.  Q.  B.  323).     See  ante,  p.  12. 


w 


«- 


ii 


92 


GHATllTOl'S    IJAILMKNTS. 


(h)  The  depositary  has  no  better   title  than,  and  is  generally 

estopped  from  denying,  that  of  the  depositor. 
((')  The  depositary  has  no  defence  against  the  rightful  owner 

if  other  than  the  depositor. 
(d)  Tlie  depositary,  in  case  of  dispute,  is  not  bound  to  ascertain 

who  has  the  right  to  the  goods  and   chattels  ;  he  may 

proceed  by  interpleader. 
{(")  The  depositary  can   set  up  the  title  of  a  third  person  if  he 

defends  upon  the  right  and  title,  and  by  the  authority, 

of  such  third  person.     He,  however,  must  not  only  allege 

such  title,  but  he  must  prove  it. 
(/)  The  depositary  is,  in  the  absence  of  a  special  contract  to 

the  contrary,  discharged  from  re-delivery  if  he  has  been 

evicted  by  title  i)aramount,  and  if  there  has  been  no 

default  on  his  part. 

1.  "  A  bailee  can  never  l)e  in  a  better  situation  than  the  bailor. 
If  the  bailor  has  no  title,  the  bailee  can  have  none,  for  the  bailor 
can  give  no  better  title  than  he  has.  Th(^  right  to  the  property 
may,  therefore,  be  tried  in  an  action  against  the  bailee,  and  a 
refusal  like  that  stated  in  the  case  has  always  been  considered 
evidence  of  a  conversion.  The  situation  of  a  l)ailee  is  not  one 
without  remedy.  He  is  not  bound  to  ascertain  who  has  the 
right.  He  may  tile  a  bill  of  inter|)leader  in  a  court  of  equity 
(see  now  Order  LVII.).  But  a  bailee  who  forbears  to  adopt  that 
mode  of  proceeding,  and  makes  himself  a  i>arty  by  retaining 
the  goods  for  the  bailor,  must  stand  or  fall  by  his  titl(> " 
(Wilson  V.  Ainhrton  (IS'M)),  1  Barn.  &  Ad.  450,  at  p.  45G  :  Lord 
Tenterden,  C.J.). 

2.  "Now,  a  lessee  cannot  dispute  the  title  of  his  lessor  at  the 
time  of  the  lease,  but  he  may  show  that  the  lessor's  title  has  been 
put  an  end  to  ;  and,  therefore,  in  an  action  of  covenant  by  the 
lessor  a  plea  of  eviction  by  title  j)aramount,  or  that  which  is 
equivalent  to  it,  is  a  good  plea,  and  a  threat  to  distrain  or  bring 
an  ejectment,  by  a  person  having  good  title,  would  be  equivalent 
to  an  actual  eviction.  So  here,  if  the  bailor  brought  an  action 
against  the  defendant  as  bailee,  the  latter  might,  on  the  same 
princii)le,  show  that  the  plaintiff  recovered  the  value  of  the  goods, 
or  that,  on  l)eing  threatened  with  an  action  by  a  person  who  had 
good  title  to  the  goods,  he  had  delivered  them  to  him  "  {ihid.,  at 
p.  457  :   Littledale,  J.).  (23) 
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(23)  A  bailee  is  justified  in  delivering  tlie  goods  bailed  to  their  rightful 
owner,  nnd  is  not  estopped  from  disputing  the  bailor's  title.     He  can,  therefore, 
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o.  Trover  for  timber  in  the  possession  of  defendant  a  as 
wliiirtiuger,  and  sold  to  tlio  plaintift'  liy  one  l{oss.  The  defonoo 
was,  that  the  timber  belonged  to  one  Alluni,  to  whom  it  was 
alleged  lloss  had  sold  it  before  he  sold  it  to  the  plaintiflF.  "  This 
is  an  aetion  of  trover,  in  which  I  agree  that  the  question  is, 
whether  the  plaintiff  can  show  the  property  to  be  in  himself :  as 
to  which,  in  the  present  case,  the  defendant  is  estopped  by  his 
own  admissions  ;  for,  unless  they  amount  to  an  <'stoppel,  the  word 
estoppel  may  as  well  be  blotted  out  from  the  law.  The  plaintiff  is 
sent  with  an  order  to  the  defendant's  wharf ;  the  order  is  received, 
and  the  defendant  says  it  is  complied  with,  He  afterwards  tells 
his  sawyers  that  the  timber  is  not  the  property  of  Allinn,  but  of 
the  i)laintiff ;  and  ultimately  sends  the  i)laintiff  certain  charges, 
saying  that  those  were  the  only  charges  in  respect  of  his  timber. 
The  only  (piestion  is,  whether,  after  this,  the  de^-mdant  can  set  uj) 
the  title  of  a  third  person,  which  is  the  less  allowable,  because,  at 
the  time  h  •  made  the  admissions,  he  was  fully  acquainted  with  the 
claim  of  Allum.  The  plaintiff'  having  relied  on  those  expressions, 
was  entitled  to  suppose  that  the  defendant  kept  the  timber  for 
him  .  .  .  the  acts  and  words  of  the  defendant  here  place 
him  out  of  court  as  much  as  if  he  had  made  the  admission  in 
court"  (Gosl/nu  v.  Birnie  (1831),  7  Bing.  33l»,  at  p.  343: 
rindal,  C.J.). 

1.  "  We  do  not  cpiestion  the  general  rule  that  one  who  has 
received  property  from  another  as  his  bailee  or  agent  or  servant, 
iiuist  restore  or  account  for  that  property  to  him  from  whom  he 
received  it.  .  .  .  But  the  bailee  has  no  better  title  than  the 
bailor,  and  consequently,  if  a  person  entitled  as  against  the  bailor 
to  the  property  claims  it,  the  bailee  has  no  defence  against  him 
(  Wilson  v.  AmleHon  (1830),  1  Barn.  &  Ad.  450.  .  .  .  Now,  in  the 
ordinary  class  of  bailments,  such  as  the  present  [an  auctioneer, 
tlie  defendant,  who  withheld  the  proceeds  of  sale  of  goods  from. 
the  plaintiff"  and  defended  the  action,  relying  on  the  right  and  by 
the  authority  of  one  llobbins  and  not  hostilely  to  him],  the  repre- 
sentation is  by  the  bailor  to  the  bailee  that  he  may  safely  accept 
the  bailment ;  and,  so  far  as  any  weight  is  to  be  given  to  the 
rei»resentation  it  makes  against  the  estoppel.  .  .  .  The 
liosition  of  an  ordinary  bailee,  where  there  has  been  no  special 
contract  or  representation  on  his  part,  is  very  analogous  to  that 
of  a  tenant   who,  having  accepted  the  possession  of  land  from 
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properly  plead  the  plea  of  "not  possessed,"  and  under  it  show  that  the 
plaintiffs  had  no  legal  title  to  the  property.  {Burns,  J.,  in  White  v.  Brown, 
12  U.  C.  Q.  B.  483.) 
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another,  is  estopped  from  denying  his  Inndlord's  title,  hut  whose 
estoppel  ceases  when  ho  is  evicted  hy  title  paramount.  (21)   This  \va> 
decided  as  early  as  the  44  Eliz.  (1GU2)  in   SlulliKri/  v.  Scol.'^/onl. 
Yelv.  (4th  edit.)  2.'i.     There  the  ])laintitf  sued  in  assnnii»sit  ap'ainst 
the  hailee  of  a  horse  for  the  breach  of  his  contract  to  re-deliver  it. 
The  defendant  pleaded   that  J.  S.,  the  true   owner  of  the  horse, 
took  it  from  him.     After  verdict  for  the  defendant,  the  plaint iiV 
moved  in  arrest  of   jndonicnt  ;    'hut   hy   Fenner  and   Velverloii. 
contra  ;    for  the    matter   alle^jod   hy   the   defendant   does  in    law 
discharfje  the  promise  hy  reason  of  the  former  projierty  of  the 
horse  in  J.  S.  ;  and  then  it  is  an  eviction  of  the  horse  out  of  the 
defendant's  possession,   which   discharfjes  the   promise,  as  well  ;is 
an  eviction  of  the  lessee  for  years  discliare?s  ail  rents,  bonds,  and 
covenants  in  any  sort  depending  upon  the  interest.'     In   UV/.s'o/*  v, 
Amierton  (1830),  1  Barn.  &  Ad.  450,  at  p.  4')?,  IJttledah;  J.  (with- 
out  referring'    to    Shelhnri/    v.    Scotxfonl    (1002),    Velv.    '!?>,    \n\l 
evidently  haviu";  it  in  his  mind,)  states  the  law  to  the  same  ert'ect. 
And  accordinjily   in  Ilanlmaii  v.    Willcock,  note  (a)  to    ]\7i/fc  v. 
Bartlett    (1832),   'J    Bin<>;.   ?>&2  ;    in    Clwesman  v.   E.raJI   (1851), 
6    Ex.  341,    and    in    Sheridan    v.    The   Xcw    Qua//    Co.   (18;j)S), 
4  (J.  B.  (n.s.)  1)18,   a  hailee  was  permitted  under  circumstances 
similar  to  the  present  to  set  up  the  jus  tevtii.     It  is  true  that  in 
the  two  first  of  these  cases  the  iilaintiflfs  had  obtained  the  ^^oods 
hy  a  fraud  upon  the  person  whose  title  was  set  u{),  whilst  in  the 
])resent  case  there  is  nothintr  in  the  evidence  to  show  that  the 
plaintiflF,  though  a  wrongdoer,  did   not  honestly  believe  that   he 
bad  the  right  to  distrain.     But  we  do  not  think  that  this  circum- 
stance alters  the  law  on  the  subject.     The  position  of  the  ])ailee 
is  precisely  the  same,  wdiether  his  bailor  was  lionestly  mistaken  ;is 
to  the  rights  of  the  third  person,  or  fraudulently  acting  in  deroga- 
tion of  them.     Wo  think  that  the  true  ground  on  which  a  bailee 
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(24)  When  a  bailee  accepts  a  bailment  and  undertakes  to  re-deliver  to  liis 
bailor,  but  is  evicted  by  title  paramount,  lie  is  not,  unless  there  is  a  sjiecial 
contriict,  (U'  he  is  in  some  way  to  blame  for  tlie  loss,  responsiljle  to  the  biiiler 
for  injiiry  sufl'ered  by  the  latter.  {BiMk  v.  llund,  C  B.  &  S.  225,  t'ollowed  ; 
judi^ment  (Court  of  Appeal,  Ontario)  atiirmed.)  I'cr  Lord  MaciVaghten  :  "  In 
bailments,  such  as  that  upon  which  the  appellant  founds  his  claim,  the  bailir 
represents  to  the  bailee  that  he  may  .safely  accept  the  liailment.  On  tliis 
representation,  the  bailee  promises  to  re-deliver.  It  is  clear  that  the  bailee, 
after  acknowledging  that  he  holds  the  goods  in  his  hands  on  account  of  tlic 
bailor,  cannot  say  to  the  bailor,  '  The  goods  are  not  yours ' ;  but  it  is  equally 
clear  that  if  there  is  that  which  amounts  to  eviction  by  title  paramount,  the 
bailee  is  discharged  from  his  promise.  In  that  event  he  is  under  no  liability 
to  the  bailor,  unless  he  has  made  a  special  contract  with  him,  or  is  in  some 
way  to  blame  for  his  loss  "  {Ross  v.  Edwards,  1 1  it.  574). 
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may  ^ct  np  tlio  j>is  tertii  is  tluit  indicatod  in  Shelhurij  v.  Scotsfonl 
(  (  li)(l2),  Y<'lv.  2'i\)  viz.,  thiit  tho  o.stop[)ol  d'asos  wlieu  tho  iKiiliuent 
oil  wliicli  it  is  t'ouiulod  is  (lottTininoJ  by  what  is  oquivak'nt  to  an 
cvicrioii  liy  title  paramount.  It  is  not  onou^li  that  the  hailoe  lias 
l)(H'()in(!  aware  of  the  title  of  a  third  person.  \Vc  aj^reo  in  what  is 
said  in  /h'ttclci/  v.  hWil  (18l;{;,  1  (}.  B.  oil,  at  pp.  r>17,  518,  tliat  '  to 
allow  a  d('[)ositary  of  goods  or  money,  who  has  acknowledged  tlie 
title  of  one  person,  to  sot  up  the  titl(>  of  another  who  makes  no 
claim  or  has  abandoned  all  claim,  would  enable  the  depositary  to 
keep  for  himself  that  to  whieh  lie  does  not  pretend  to  hav(!  any 
title  in  himself  whatsoever.'  Nor  is  it  enough  that  an  adverse 
claim  is  made  upon  him  so  thtit  he  may  bo  entitled  to  relief  under 
an  interpleader.  We  assent  to  what  is  said  by  Pollock,  C.IJ.,  in 
Thoriw  v.  TiUiHry  (1858),  !5  H.  &  N.,  5.'U,  at  p.  537,  that  a  bailee 
can  set  up  the  title  of  another  only  '  if  ho  defends  upon  the  right 
and  title,  and  by  the  authority  of  that  person.  Thus  restricted, 
we  tliiidi  the  doctrine  is  supported  both  by  principle  and  authority, 
and  will  not  be  found  in  practice  to  produce  any  inconvenient 
consequences"  {Biddle  v.  J3ond  (18(.I5),  G  B.  ct  S.  225,  at  pp. 
i'-M — 23-4  :  JJlackhnrn,  J.,  delivering  the  judgment  of  the  couit 
{C'lcUnirn,  CJ.,  lihwklntrii  and  Mcllor,  JJ.)  ).  (25) 

5.  ''According  to  that  decision  \_Biddle  v.  Bond  (1805),  (J  B.  «fc  S. 
225],  one  who  has  received  i)roperty  from  another  as  his  bailee, 
agent  or  servant,  must  restore  or  account  for  that  property  to  him 
from  whom  he  received  it,  and  it  is  not  enough  that  the  bailje 
lias  liecouK.'  aware  of  the  title  of  a  third  person,  or  that  an  adverse 
claim  is  made  upon  him,  so  that  he  nitiy  be  entitled  to  an  inter- 
pleader. The  estoppel,  however,  ceases  when  there  is  an  eviction 
by  title  paramount"  {Leese  v.  Martin  (1873),  L.  U.  17  Ey.  22-1, 
at  pp.  233,  234  :  Sir  Charles  Hall,  V.C.). 

t).  "There  [in  Biddle  v.  Boml  (18G5),  G  B.  &  S.  225j  the 
defendant  employed  an  auctioneer  to  sell  the  goods,  one  Kobbins 
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(2"i)  "  A  pcr^iiu  rcceivinL,'  money  IVoni  nu  agtMit  on  a  promise  to  return  it  to 
liiiii,  Liiuiiot,  ill  an  action  by  the  a;,'eiit  tu  recover  it  Ixick,  set  uj)  as  a  ilel'ence 
tliiit  the  money  really  belonged  to  a  third  party."  I'cr  liubinnun,  CJ. :  "  The  con- 
lideiice  necessary  for  coninieicial  transactions  letjuires  that  a  person  receiving 
fioiu  iiuotlier  money  or  goods  in  deposit,  or  upon  bailment  for  any  purpose, 
shall  not  turn  round  upon  him  by  whom  the  trust  has  been  rejiosed,  and  jjut 
liiiii  to  the  proof  of  liis  title.  There  may  be  cases  in  which  the  plaintitl's 
lij^lit  to  recover  might  be  withstood,  but  not  u^ju  a  mere  surmise  or  suspicion 
of  this  kind,  nor  for  the  purpose  attempted  here.  No  man  could  know  he  was 
safe  in  employing  an  agent  if  such  a  line  of  conduct  were  permitted"  (Lester  v, 
Burnham,  1  U.  C.  Q.  B.  419). 

A  wrongdoer  taking  goods  out  of  the  possession  of  another  cannot  set  up 
the  jiw  tertii  (Wiliiams  v.  Thomas,  25  0.  R.  63G). 


!ir. 


(ilt.VTlTI'ors    llAlLMKNTS. 


^avo  notico  that  tlio  ^moils  wore  liis,  and  the  court  considered,  as 
it  seems  to  me,  that  if  Ifohhins  had  not  made  a  claim  tlie  defendant 
could  have  made  no  answer  ;  hut  they  said  that  as  he  had  made  a 
claim  the  defendant  mi^ht  set  it  np.  i\Ir.  Justice  /iliir/./mrii, 
who  delivered  the  jud^nnent  of  the  court,  seems  to  mo  to  put  it 
carefully  on  the  ground  of  the  claim  hy  Hohltins.  and  to  have 
adhered  to  tlie  rule  laid  down  in  former  cases,  that  you  can  only 
set  u|»  this  ri^ht  of  a  third  person  if  you  are  defendinii'  upon 
tlie  ri^ht  and  title,  and  liy  the  authority  of  such  third  person" 
{KiiKi.inuiii  V.  Khni.fDKi/i  KS<S()),  ((1  Q.  ]?.  D.  122,  at  p.  IM  : 
Bi'i'tf,  1...T.), 

7.  "  I  aijjree  that  as  a  general  rule  a  hailee  of  jfoods  cannot 
disput(>  the  title  of  his  hailor.  There  are,  no  doultt,  cases  in  which 
l^oods  have  heen  taken  from  a  haileo  hy  a  third  party,  who  claimed 
them  hy  title  paramount,  and,  if  there  has  heen  no  fault  on  tlie 
part  of  the  hailee,  it  has  heen  held  that  this  is  a  ^ooil  {>xcuse  to 
him  as  a^'ainst  his  hailor.  An  illustration  of  this  is  the  old  case  of 
Slu'lliiiri/  v.  ScotKfnrd  (lt)02),  Velv.  2!},  in  which  a  stolen  horse 
liiid  heen  hailed  hy  the  thief,  and  had  heen  forcihly  taken  away 
from  th(?  hailee  hv  the  rijihtful  owner,  and  it  was  held  that  the 
thief  could  not  maintain  an  action  of  trover  for  the  value  of 
the  horse  ajrainst  the  hailee,  on  the  i>;round  that  tlie  eviction  of  the 
horse  out  of  his  possession  was  a  discharge  in  law  of  his  promise 
to  return  it  to  his  hailor.  But,  in  order  that  the  hailee  may  Iw 
ahlo  to  avail  himself  of  such  a  defence,  ho  must  himself  have  heeu 
in  no  default.  If  the  hailee,  knowin<^  of  the  adverse  claim,  had 
said  to  his  hailor,  I  will  sell  the  horse  for  you  if  you  will  lot  me 
have  a  commission,  and  I  will  hand  over  the  ])roceeds  to  you,  ho 
conld  not  have  afterwards  set  up  against  his  hailor  the  title  of  the 
adverse  claimant,  hecauso  ho  would  liave  acted  with  liis  eyes  open  " 
{E.,- parte  Ihu-ies  (1881),  I'd  Ch.  D.  86,  at  p.  'JO  :  Jesfi'l,  M.H.). 

8.  "  In  my  opinion,  the  law  is  laid  down  in  BldiUe  v.  Jinnd 
(18G5),  G  B.  &  S.  225,  hy  Lord  Blackhurn,  in  a  considered  judg- 
ment of  the  Court  of  Queen's  Bench,  delivered  hy  a  jud^'c  who 
knew  more  ahout  these  matters  than  any  one  (dse,  and  it  is,  1 
think,  laid  down  there  distinctly  that,  as  hctween  a  haileo  and  his 
hailor  under  an  ordinary  contract  of  hailment,  the  haileo  must,  if 
he  desires  to  defend  an  action  for  tho  non-delivery  of  the  ^oods 
upon  the  demand  of  the  hailor,  show  that  he  has  already  delivered 
them  iipon  a  delivery  order  authorised  hy  the  bailor,  or  he  may 
ask  for  an  interpleader  order,  or  he  may,  at  his  own  risk  as  regards 
the  plaintiff,  say,  '  I  defend  the  action  on  behalf  of  A.  B.,  and 
I  say  that  be  is  the  person  really  entitled  to  the  goods.'  If  he 
takes  the  latter  course,  he  must  not  only  allege  the  title  of  the 
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third  piirty,  l>nt  ho  must  prove  it, ;  und,  it'  Iio  does  not  prove  it,  ho 
liiis  11(1  ili'I'ciicc.  'A  liuilcc,'  siiys  Lord  />l(icNiiini,  '  cim  set  up  th(! 
title  ol'  another  only  it'  ho  defends  upon  the  ri^^ht  and  tith'  and  hy 
the  authority  of  tluit  jiorson.''  H(*  must  aileo;o  that  tith;  and  must 
[irove  it.  That  is  the  hiw  laid  down,  and  it  seems  to  uw  rij^htly 
laiil  down,  in  li'nUllf  v.  HdikI  {kiijuu)  "  (I'oiicnt,  Sons  i\|-  Co.  V. 
Lamhi'd  S{  Co.,  ;  181111  IQ.  IJ.  iUH,  at  p.  '.Mh  :'Lord  Etilu',\  M.U.). 
l'.  "  In  a  l)ailment  sucli  as  tliat  upon  which  tlie  a|ipellant  founds 
his  elaini,  the  l)ail()r  represents  to  the  l)ailee  tliat  he  may  safely 
iiceept  the  hailiiient.  On  that  re])resentation  the  hailee  |)romises 
to  re-deliver.  It  is  clear  that  the  hailee,  after  acknowledging;-  that 
he  holds  the  f;oods  on  account  of  the  hailor,  cannot  say  to  the 
liailor,  'The  o'oods  are  not  yours'  ;  but  it  is  equally  clear  that,  if 
there  is  that  which  amoimts  to  eviction  hy  title  paramount,  the 
hailee  is  discharged  from  his  promise.  In  that  event  lie  is  under 
no  lialiility  to  the  bailor  unless  h(>  has  made  a  special  contract  with 
him  or  is  in  some  way  to  blame  for  his  loss  (/i/f/^^/c  v.  liond  (1805) 
t;  15.  k  S.  225)  "  {lto.^s  V.  Edwards  and  Co.  (181)5),  78  L.  T.  100, 
at  p.  101 :  Lord  Mumaijldt'u,  dcliverinir  the  judgment  of  the  Judicial 
Coinniittee). 

SECTION  X. 
DEPOSITARY'S  LIEN. 

A  court  of  connnon  law  for  the  last  hundred  years  and  more 
has  oone  as  far  as  it  could  jro  towards  enforcing  payment  to  a 
ilejiositary  of  liis  reasonable  expenses  as  a  reconijjcnse  for  his 
trouble  incurred  in  and  about  the  custody  of  the  <foods  and 
chattels  deposited  with  him.  Perhaj)s,  now  that  rules  of  ecpiity 
prevail,  a  gratuitous  bailee  will  he;  regarded  in  the  light  of  a 
gratuitous  trustee,  who,  though  allowed  nothing  for  his  trouble,  is 
all()\v(!d  by  the  courts  everything  for  his  charges  and  expenses, 
properly  incurred  in  the  execution  of  the  trust,  and  these  expenses 
will  be  treated  as  a  first  charge  or  lien  upon  the  deposit.  By  the 
Trustee  Act,  18D;}  (5(5  &  57  Vict.  c.  5;j),  s.  2-1,  a  trustee  may, 
without  prejudice  to  the  provisions  of  the  instrument,  if  any, 
creating  the  trust,  reimburse  himself,  or  pay  or  discharge  out  of 
the  trust  premises,  all  expenses  incurred  in  or  about  the  execution 
of  his  T  usts  or  powers. 

It  would  seem  from  the  subjoined  cases,  that  at  common  law 
^^ratuitous  bailees  have  no  lien  on  the  dejiosit  for  their  trouble  and 
expense  incurred  in  and  about  the  custody  of  the  deposit,  their 
roniody  being  by  action. 

"  Uut  this  is  not  a  case  of  damage-feasance  ;  the  timber  is 
found  lying  upon  the  banks  of  the  river,  and  is  taken  into  the 
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possossion  iincl  niidor  tho  caro  of  tlio  (lotVndiiul,  willumt  nii\  cxIim- 
onliiiiiry  cxcrtioiis,  without,  the  least  iktsoumI  risk,  and,  in  tnitli, 
witli  very  little  tr()iil)le.  It  is  tlieret'on'  a  ease  of  mere  liiuliiiir, 
ami  taking'  (lare  of  the  thin;;-  foiiiid  (I  am  williii;;'  to  a^ree)  lor  the 
owner.  This  is  ii  oood  odiee,  and  meritorious,  at  least  iu  the 
moral  sense  of  the  word,  and  certaiidy  intitle.s  the  party  to  sonic 
reasonahle  reeompense  from  the  hounty,  if  not  from  tlut  justiee  of 
the  owner  ;  and  of  whieli,  if  it  were  refused,  a  court  of  jii>ti(c 
would  yo  as  far  as  it  could  ^o  towards  enforcinj:;  the  paynn'nl. 
So  it  would  if  a  liorso  had  strayed,  and  was  not  taken  us  an  est  ray 
by  the  lord  under  his  manorial  ri;!,hfs,  hut  was  taken  up  hy  some 
^ood-natured  man  and  taken  care  of  hy  him,  till  at  some  trouMc, 
and  perhaps  at  some  expense,  he  had  found  out  the  owner.  So  it 
would  he  in  every  other  case  of  linding  that  can  he  stated  (the 
claim  to  the  recomjjense  differinji;  in  dejj;ree,  hut  not  in  principle)  ; 
which  therefore  reduces  the  nu'rits  of  this  case  to  this  short 
(juestion,  whether  every  man  who  finds  the  property  of  another, 
which  hap|(ens  to  have  been  lost  or  mi.slaid,  and  voluntarily  puts 
himself  to  some  trouble  and  exjx'use  to  jireservo  the  tiling',  ami  to 
find  out  the  owner,  has  a  Vwn  upon  it  for  the  casual,  tluctuat inl- 
and uncertain  amount  of  the  recompense  which  he  may  reasoualily 
deserve  ?  It  is  enou/fh  to  say,  that  thero  is  no  instance  of  such  a 
lien  havintf  been  claimed  and  allowed  ;  the  case  of  the  pointer 
do^  [found  at  defendant's  house  twelve  months  after  it  was  lost, 
who  claimed  2()s.  for  the  do<r's  keep  {Binstead  v.  Jhick  (1777), 
2  Bla.  Wm.  1117)],\vas  a  case  in  which  it  was  claimedand  disallowed, 
and  it  was  thought  too  clear  a  case  to  bear  an  argument.  Prin- 
ciples of  public  policy  and  commercial  necessity  support  the  lien  in 
the  case  of  salvage.  Not  only  public  policy  and  conunercial 
necessity  do  not  require  that  it  should  be  establislusd  in  this  case, 
but  very  great  inconvenience  may  be  apprehended  from  it,  if  it 
were  established.  The  owners  of  this  kind  of  property  [timber], 
and  the  owners  of  craft  upon  tlio  river,  which  lie  in  many  cases 
moored  together  in  largo  numbers,  would  not  only  have  conmion 
accidents  from  the  carelessness  of  their  servants  to  guard  against, 
but  also  the  wilful  attempts  of  ill-designing  people  to  turn  thv'ir 
floats  and  vessels  adrift,  in  order  that  they  might  be  paid  for  tind- 
them  "  {Nicholson  v.    Chapman    (171)3),    2    Bla.  11.  251,   at 
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(26)  A  pound  keeper,  under  an  obligation  to  receive  cattle  brought  to  him 
to  be  impounded,  whether  properly  l)rouj,'ht  or  not,  is  entitled  to  payment  of 
fees  before  release  (Black  v.  Stewart,  19  N,  S.  L.  R.  77.  Budkin  v.  Puvxll, 
Cowp.  476,  followed  ;  see  also  Dodge  v.  Baker,  24  N.  S.  L.  R.  552). 
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W'/itii  Ihtiilci's  life  nil  rcli/  iirafiiiloiDt  hailirs  tlw>/  luiri  nn  lltii. 


Uclciiihiiits  ;illi»\V('(l  WilliiiiM  liccsc  (a  stock  iiiul  sliiirc  hrokcr), 
while  lie  had  ail  accoiuit  with  thciii,  to  kt'cp  at  their  Iiaiikiii;i'  lioiise 
M'veial  l)o\es,  ill  which  he,  tVoiii  time  to  time,  i'or  more  safe  and 
niiiveiiieiit  kec|iiii;i\  dcjiosited  various  ih-eds  and  otlier  (hiciimciits, 
;is  well  such  as  were  entrusted  to  him  liv  customers  tor  |)uriioses 
ciiiiuected  with  his  liiisiness  as  others  which  were  his  own 
|ire|ierty.  Tiic  ih'i'eiidaiits  ilid  not  keep  tiie  icey  of  tiiesc  hoxos 
III'  :Miy  of  them,  nor  were  they  informud  wliat  iho  saiiK'  contained. 
The  contents  of  the  hoxes  were  from  time  to  time,  without  let  or 
hinilraiicc  on  tlie  part  of  the  dcfciuhint-i,  and  in  fact  without  any 
i-cferencc  to  them,  reniove(l  and  (hsill  with  hy  William  Leese,  who 
kept  the  keys  and  had  constant  access  to  the  boxes  as  lie  pleasod. 

"The  evidence  that,  the  huxcs  in  ((uestioii  were  only  ih'|iositeil 
tor  safe  custody  is  clear  ;  and  that  the  hankers,  there  iieine-  no 
special  duty  undertaken  hy  them  or  contract  entered  into  with 
ihiiu  in  reference  thereto,  or  their  contents,  were  merely  gratuitous 
hiiilees,  seems  to  iiic  to  l)c  also  clear,  aecordiiii;'  to  the  decision  in 
(iil'lln  V.  M,  Miillin  (18GS),  L.  U.  2  1*.  (^  ;U7,  there  not  hein«r  here, 
as  in  ///  re  United  Sei'vice  Co.,  ./o/nislonn  (Id/in  (1871),  L.  U. 
(i  Cli.  212,  iiny  arrane;einent  for  the  hank(>rs  receiving  dividends 
or  income  payable  on  any  of  the  securities  contained  in  the  boxes. 
The  hankers  bein^  merely  gratuitous  bailees,  and  William  Leese 
liciii^  allowed  to  open  the  boxes  from  time  to  time,  and  to  come 
and  take  them  away,  how  can  the  defendants  maintain  their 
iille;j;ed  lien  ?  They  had  nothing  to  do  with  the  contents  of  the 
lioxcs  in  the  way  of  rcceivin^i;  either  principal  or  income.  They 
were  wholly  ignorant  as  to  what  the  boxes  contained.     .     .     . 

•'The  ecuoral  rule  as  to  a  banker's  lien  is  clear  and  forms  part 
uf  the  l;iw  merchant,  of  which  th(^  court  takes  judicial  notice. 
The  previous  authorities  were  as  observed  l)y  Vice-Chancellor 
W'oihl  in  Jones  v.  Pcppereorna  (18ai!>),  John  IIJO,  all  examined  in 
the  ease  of  Brandao  v.  Barnelt  (1846),  12  CI.  it  F.  787.  That 
case  was  a  much  strousxer  one  in  favour  of  the  bankers  than  the 
lii'i'sear,  because  there  the  exchequer  bills  were  taken  out  of  the 
liux  and  were  in  the  bankers'  hands,  and  they  received  the  interest 
oil  them  and  exchaiiired  them.  It  was  admitted  in  the  argument 
ill  that  case — and  such  admission  was  approved  in  the  judtrmont — 
that  the  original  bills  in  the  box  were  not  subject  to  a  lien,  and  the 
case  of  the  resi)ondeuts  was  rested  on  the  distinction  that  the 
exchequer  bills  had  been  taken  out  of  the  box  and  placed  in  the 
hankers'  hands.     That  case  is  undistintruishable  from  the  present 
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in  iiny  piirticular  tavourablo  to  th(^  (lot'ondants,  and  it  ifovcrns 
this  case"  (Lcese  v.  Mavtiu  (1^7;{),  L.  1{.  17  Eq.  224,  at 
pp.  234—2:5(5  :  8ir  Charles  Hall,  V.-C).  (27) 


SECTION  XI. 
STATUTE  OF  LIMITATIONS. 

Tho  Statute  of  Limitations  l)e<j;ins  to  run  from  tho  dctiMition  alter 
demand  by  the  depositor  independently  of  any  other  act  of  conver- 
sion such  as  would  make  the  depositary  liable  in  an  action  for  trover, 
The  owner  is  entitled  to  sue,  at  election,  either  for  a  wrongful 
parting  with  the  pro[)erty  (if  he  discovers  and  can  prove  it),  or  to 
wait  until  there  is  a  breach  of  the  deiiositary's  duty  in  the  ordinary 
course  by  refusal  to  deliver  up  U[)on  recpiest.  The  wrongful 
parting'  would  be  an  abuse  of  the  trust  reposed  in  the  depositary, 
and  the  de[)ositor  should  not  be  prejudiced  by  the  wron^-doin^'  ot 
the  depositary. 

An  abuse  of  trust  can  confer  no  ri^jhts  on  tho  party  abusinij,'  it. 
nor  on  those  wlio  claim  in  privity  with  him. 

The  fore^oin<i;  doctrines  are  well  explaineil  in  the  following 
extracts  : 

1.  "Ami,  indeed,  upon  a  view  of  the  authorities,  and  consideration 
of  the  are;um(4its,  it  should  seem  that  if  the  pro[)erty  in  its  original 
state  and  form  was  covered  with  a  trust  in  tavour  of  the  prineiiml. 
no  change  of  that  state  and  form  can  divest  it  of  such  trust,  or  oivc 
tlu;  factor,  or  those  who  re[)resent  him  in  right  any  other  more; 
valid  claim  in  res[)ect  to  it  than  they  respectively  had  before  such 
change.  An  abuse  of  trust  can  confer  no  rights  on  the  party 
abusing  it,  nor  on  those  who  claim  in  privity  with  him  "'  {Tanhv  v. 
Pliimer  (1815),  3  M.&  S.  5l52,  at  p.  '>H  :  Lord  Kllimbonnir/h,  ('..).) 

2.  "  It  is  a  general  rule  that,  where  there  has  once  been  a 
complete  cause  of  action  arising  out  of  contract  or  tort,  the  statute 
[of  Limitations]  begins  to  run,  and  that  subsequent  circumstance-* 
which  would,  but  for  the  prior  wrongful  a?;t  or  d(>fault,  have  c<iu- 
stitiited  a  cause  of  action,  are  disregarded.  As,  for  instance,  in 
tlie  case  of  a  bill  of  exchange  drawn  at  so  many  months  after 
sight,  and  refused  acceptance,  the  cause  of  action  is  complete,  mul 
the  statute  begins  to  run  upon  the  refusal  of  acceptance,  and  lio 
new  cause  of  action  arises   upon  refusal  of  payment.     The  rule 
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(27)  If  ii  Ijaiiker's  lien  exists  in  the  province,  the  person  agiiinHt  wliom  it  i^* 
songht  to  enforce  it  niu.st  be  a  customer  of  the  bunk  (Allen  v.  Bunk  of  New 
Brunswick,  S.  C.  N.  B.  R.  1). 
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that  ii  cause  of  action  arises  onco  for  all  upon  the  first  default  is, 
however,  not  universal;  for,  in  cases  where  a  man  undertakes  to  do  an 
act  upon  a  future  day,  and  before  the  day  arrives  disal)les  himself 
from  |ierforinin;r  tlu^  act,  or  ])ositively  and  absolutely  refuses  to  be 
lioinid  by  or  perform  his  contract,  and,  so  to  speak,  declares  off 
rill'  l)arn;ain  himself,  and  absolves  the  opposite  party,  it  is  in  the 
optiou  of  such  party  at  his  election  to  treat  that  conduct  as  of  itself 
a  violation  and  breach  of  the  contract,  or  to  insist  upon  holdinif 
the  repuiliatin<r  party  liable,  and  sue  him  for  non-performance 
wlicM  the  day  arrives.  The  misconduct  of  the  l)arty  who  acts  in 
tVaiul  of  the  bar^-ain  in  such  cases  gives  the  other  party  thereto 
the  elei  ion  of  suino;  either  for  the  first  violation  or  for  non- 
[)('rfonnance  at  the  day  ;  and  it  does  not  furnish  the  wrong-doer 
with  any  answer  to  the  latter.  This  ])rinci])le  was  well  maintained 
in  //or/istcr  v.  De  la  Tour  (1853),  2  El.  &  Bl.  i\7ii.  In  delivering 
till'  judgment  in  that  case.  Lord  CamphoU,  (J.J.  (at  p.  (Il)l),  thus 
stated  the  reason  of  th<'  decision  :  '  It  seems  reasonable  to  allow  an 
option  to  the  injured  party  either  to  sue  innnediately  or  to  wait 
till  tile  time  when  the  act  was  to  be  done,  still  holding  it  (the  con- 
tract) its  ])rospectively  binding  for  the  exercise  of  this  option, 
wliicli  may  be  advantageous  to  the  innocent  party,  and  cannot  be 
prejudicial  to  the  wrong-doer.'  The  stime  doctrines  was  recognised 
ami  approved  by  the  (Wrt  of  Exchociuer  ('hand)er  in  Aver;!  v. 
Hoivih'i,  (l-SaC),  (')  El.  &  151.  tt:)3).  Upon  like  reasoning,  it 
Mcuis  to  follow  on  the  one  hand  that,  where  the  action  of  detinue 
is  t'otmded  upon  ii  wrongful  conversion  of  the  property  only,  as  it 
iii'cds  Miust  where  there  is  a  bare  tidving  and  withholdin"'  of  the 
property  of  another,  without  any  circumstances  to  show  a  trust  for 
the  owner,  or  to  found  an  option  to  siu'  either  for  the  wrong  or  for 
the  l)reach  of  the  original  terms,  the  statute  would  run  from  the 
time  at  which  tli(>  property  was  first  wrongfully  (U-alt  with.  This, 
however,  as  \\\\  have  already  observed,  is  nor  like  the  present  case, 
ill  which  the  plate  was  originally  taken  for  safe  custod' ,  to  be 
ivstoreil  when  recjuired. 

"On  tli(!  other  htmd,  if  the  action  of  detinue  is  resorted  to,  as  it 
may  be(('om.  Dig..  Detinue  (A.))  for  the  purpose  of  asserting  against 
a  person  intrusted  f()r  safe  custody  a  breach  of  his  duty  as  bailee, 
liy  detention  after  demand,  in(le[)(iident  of  any  other  act  of  con- 
version, such  as  would  make  him  liable  in  an  action  of  trover,  it 
sliouU  seem  that  the  owne;  is  entitled  to  sue,  at  election,  either  for 
a  wrongful  parting  with  the  jiroperty  (if  he  discovers  and  can 
jirove  it),  or  to  wait  until  there  is  a  breach  of  the  bailee's  iluty  in 
the  ordinary  course  by  refusal  to  deliver  wy  on  request;  and  that  in 
the  latter  case  it  is  no  answer  for  the  bailee  to  say  that  he  has  by 
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his  own  misconduct  inciipacitatcd  hiinsolf  from  complying'  witli 
the  hiwf'ul  demand  of  th(!  bailor.  Such  is  tlie  effect  of  the  deci- 
sions referred  to  in  the  course  of  the  argument  in  W/ll/anis  v. 
Arc/icf  (1847),  ')  ('.  1?.  'US  and  n,'eiv  v.  Palnwr  {IH')S),  5  C.  P.. 
(x.s.)  84  ;  in  wliich  hitter  case  a  loss  of  the  chattels  by  ne<ili^enee, 
which,  though  of  itself  plainly  gave  no  cause  of  action  of  trover 
or  detinue  (  Williams  v.  Gesse  (1837),  ii  Bin<j,-.  (n.c)  849,  yet  did 
oive  cause  of  a  special  ac  in  for  nefrligenco,  at  the  option  of 
th(?  owner,  was  held  to  be  no  answer  to  an  action  of  detinue 
founded  upon  a  subsequc^nt  demand  and  refusal,  which  were 
held  to  constitute  a  substantive  cause  of  action,  notwithstand- 
in<r  that  the  property  had  before  the  demand  ceased  to  be  in  the 
possession  of  the  bailee.  In  that  case,  the  ])rinciple  that  a  man 
intrusted  with  property  for  safe  custody  cannot  better  his  position 
by  wron<ffully  partinji'  with  possession  of  it,  but  must  be  answer- 
able as  if  he  retained  the  possession,  was  applied  ])oth  in  this  court 
and  in  the  Exchecjuer  Chamber  to  the  action  of  detinue.  And  this 
is  agreeable  to  the  maxim,  '  Qui  doln  deniit  jiossidcre  pro  /wssidenfc 
damnatiw''"  {Wilkinson  v.  Verit//  (1871),  L.  U.  C  C.  P.  2(.)(;,  at 
pp.  20'J — 211:  M 7/ /f>v,  J.,  delivering  the  judgment  of  the  court 
(^Willi's,  ^[ontainic  Smith,  and  Brett,  JJ.)  ). 

3.  One  George  Tidd  took  money  for  the  purpose;  of  safe  custody 
and  nothing  else.  Not  as  ii  loiih  but  as  a  trust  for  safe  custody. 
and  the  parties  present  seemed  to  think  that  George  Tidd  might 
use  it  in  the  meantime. 

"  I  think  the  case  falls  within  the  principle  put  by  Pothiev.  1 
do  not  find  there  has  been  any  dissent  from  the  view  of  J'othii  r  in 
any  reported  case  :  although  I  do  find  that  the  same  rule  is  not 
ajujlied  to  the  case  of  money  paid  into  a  bank  on  current  account. 
The  passage  in  I'othicris  this  :  '  Where  a  man  deposits  money  in  the 
hands  of  another,  to  be  kept  for  his  use,  the  possession  of  the 
custodee  ought  to  be  deemed  th(!  possession  of  the  owner,  until  an 
application  and  refusal,  or  other  denial  of  the  right  ;  for,  until  then, 
there  is  nothing  adver.-e,  and  I  conceive  thi>t,  upon  principle,  no 
action  should  be  allowed  in  these  cases,  without  a  previous  demand  : 
consequently,  that  no  limitation  should  be  computed  further  liaek 
than  such  demand'  [Pothier  on  (*ontraets,  by  Evans,  vol.  ii., 
p.  12(1].  That  seems  to  me  the  law  of  England  "  (//;  ir  I'idd, 
[1893],  3  Ch.  154,  at  p.  I'jt)  :  North,  J.). 
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CHAPTER  III. 


MANDATES. 

Section  I. — Derivation  and  Definitions  of  the  word  Mandate,  p.  103. 

Section  II. — Contract  of  Mandate  — 
(a)  Parties,  p.  105. 
(h)  Std)jcct-mat(cr  of  Mandates,  p.  105. 

(c)  Title  of  Mandator  to  the  Subject-matter  of  Mandate,  p.  105. 

(d)  Delivery,  p.  105. 

(c)  Consideration,  p.  105. 

Section  III. — Mandatary's  Duty  and  Ecsiionsihility — 
(a)  Non-performance  or  Non-feasance,  p.  107. 
(/))  Neglect  or  Mvifeasanre,  j).  108. 

((•)  Degree  of  Care,  Diligence,  Skill,  and  Knoioledge  demanded  of  a  Mandatary, 
p.  109. 

Section  IV. — Posse     ry  Interest  and  Eight  of  Action  of  Mandatary, 
p.  iii. 

Section  V. — Mandatary's  Account,  p.  115. 

M;iiuliitos  come  under  that  class  of  hiiilments  in  wliich  th(!  Ihi/Iov 
is  solely  henefiteJ  l)y  the  l)iiilnient,  and  t'orni  the  second  sub-division 
of  the  class  of  fjratiiitous  bailments  that  I  shall  deal  with.  In  this 
class  of  bailment  there  is  service  with  incidental  custodi/. 


SECITION  I. 

DERIYATION  AND  DEFINITIONS  OP  THE  WORD 

MANDATE. 

The  word  mandate  is  derived  from  the  Latin  word  mandatitm, 
meaniiijr  a  charge,  order,  injunction,  commission. 

//<)//,  C.d.,  says  in  Co(/i/s  v.  .Bernard  (1704),  Ld.  Raym.  IIOK,  at 
]>.  'JlfS,  that  a  mandate  "is  an  obligation  which  arises  e.v  mandato. 
h  is  what  we  call  in  English  an  acting  l)y  commission."  Previously 
he  had  said  (at  p.  'Jl.'5)  that  this  sort  of  i)ailment  was  :  "  When  there 
is  a  delivery  of  goods  or  chattels  to  somebody,  who  is  to  carry 
them,  or  do  something  about  them  gratis,  without  any  reward  for 
such  his  work  or  carriage." 
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Sir  William  Jones  (at  p.  52)  says :  "  Eniploymont  hy  commission 
was  also  known  to  our  ancient  lawyers  ;  and  Bvarton,  the  liost 
writer  of  them  all,  expresses  it  by  the  Uonuin  word,  mamhdnm." 
Sir  William  Jones  had  previously  (at  p.  )}5)  defined  the  word  as 
follows  : 

"  Mandatiim,  or  commission,  when  the  mandatory  undertakes, 
without  reward,  to  do  some  act  about  the  thin<j;s  bailed,  or  simply 
to  earn/  them." 

Subsequently,  at  p.  117,  he  defines  mandate  in  somewhat  different 
lan;i;uage,  as  follows  : 

"  Mandate  is  a  bailment  of  <foods  without  reward,  to  be  carried 
from  ]ilace  to  place,  or  to  have  some  act  performed  about  them." 

Stori/,  in  s.  137,  says  that  the  contract  of  mandate  may  be 
more  simply  stated  to  be,  at  the  common  law,  "  A  bailment  of 
personal  property,  in  re<rard  to  which  the  bailee  engaj^es  to  do 
some  act  without  reward  "  ;  but,  he  adds,  at  the  end  of  the  same 
section,  in  the  choice  of  definitions,  that  none  strikes  his  mind 
as  more  neat  and  distinct  than  that  of  Mr.  (Jhancellor  Kent,  who 
says  : 

"  A  mandate  is  when  one  undertakes,  without  recompense,  to  do 
some  act  for  another  in  respect  of  the  thin<r  bailed  "  (2  Kent, 
Comm.  Lect.  40). 

The  word  "  mandate  "  has  other  meanings  in  law  besides  the 
technical  one  above  given  to  it,  e.<j.,  a  judicial  command,  a  charge. 
Jones  says,  at  p.  .'i;?,  that  a  judicial  conunand  or  prece))t  is  a 
secondary  and  inaccurate  usage  of  the  word  mandate. 

The  bailor  in  this  o.ise  is  sometimes  conveniently  called  the 
mandator,  and  the  bailee  the  mandatu)'//. 

Three  things  are  involved  in  the  various  definitions  given 
above,  viz.  : 

(i)  A  bailment  or  delivery  of  goods  or  chattels  ; 

(ii)  Some  act  is  to  be  done  about  the  goods  or  chattels  ; 

(iii)  There  is  to  be  no  reward  or  recompense  for  the  act  which 
is  to  be  done. 

The  difference  between  deposit  and  mandate  is  at  times  very 
slight.  Stori/  says  (s.  140)  that  the  true  distinction  between  them 
is,  "  in  the  case  of  a  deposit,  th(>  principal  object  of  the  parti<'s  is 
the  custodji  of  the  thing,  and  the  service  and  labour  are  nu'rely 
accessorial  ;  in  thi^  case  of  a  mandate,  the  lahonr  and  services  are 
the  principal  objects  of  the  parties,  and  the  [?  custody  of  the] 
thing  is  merely  accessorial." 
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SECTION  II. 
CONTRACT  OF  MANDATE. 

(a)  Parties. 

T\w  ciipucity  to  ho  parties  to  a  mandate  is  regulated  by  the 
(i(!ii(M'al  law  coneerninjf  capacity  to  contract  (see  cmfc,  p.  10, 
(Jliapter  I. — Introductory,  iSection  II. — (h)  Parties  to  a  Contract 
of  Bailment). 

(b)  Subject-matter  of  Mandates. 

Goods  and  chattels,  that  is  to  say,  personal  or  movable  property, 
are  the  subject-matter  (see  laite,  p.  53,  Chapter  II. — De})osits, 
Section  II. — (c)  Sul)ject-matter  of  Deposits). 

(c)  Title  of  Mandator  to  the  Subject-matter  of  Mandate. 

As  a  general  rule,  u  mandatary  cannot  dispute  the  title  of  liis 
numdator  to  the  goods  or  chattels  (see  also  ante,  p.  HI,  Chapter  II. 
— Deposits,  Section  IX. — Title  of  Third  Person  to  Deposits). 

(d)  Delivery. 

As  to  this,  see  ante,  p.  51?,  Chapter  II. — Deposits,  Section  II. — 
((■)  Delivery  and  (!usto(ly  of  Deposit  ;  and^><>,s'<,  p.  IIU  C-hapter  V. 
— Pledges,  Section  II. — (d)  Delivery. 

(e)  Consideration. 

The  mere  acceptance^  of  the  goods  by  the  mandatary  and  his 
promise  to  render  the  service  are  a  sufhcient  consideration. 

The  mandator's  trusting  the  mandatary  with  the  goods  or  chattels 
is  a  sufficient  consideration  (see  also  <tnte,  p.  55,  Chapt(>r  II. — 
Deposits,  Section  II. — (f)  Consideration).  If  there  should  be  any 
reward  or  recomiiense,  tlu;  contract  would  become  one  of  /i/r<'  of 
work,  labour,  and  services  (see  post,  Chapter  YIII. — Hii-e  of  Work, 
Labour,  an<l  Services). 

Acceptance. — The  acceptance  of  money  to  deliver  and  promise 
to  deliver  are  a  good  consideration  to  charge  the  recipient  (see 
WhcatUiif  V.  Low  (1()24:),  Cro.  Jac.  G08  ;  see  also  SIdlUbeci'  v.  Glyn 
(18:U;),  2M.  &W.  143). 

Trusting. — "  It  is  objected  that  there  is  no  consideration  to 
ground  this  promise  [to  carry  brandy  from  one  cellar  to  another] 
upon,  and  therefore  the  undertaking  is  but  nmhnn  pactum.  But 
to  this  I  answer,  that  tlic  oionei''s  triisthuj  h/ni  with  the  goods  is  a 
si(/Jici(')it  consideration  to  ohluje  him  to  a  careful  management " 
{Concis  v.  Bernard  (170-1),  Ld.  Uaym.  909,  at  p.'  919  :  Holt,  C.J.). 
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Delivery. — "  Is  thor(>  tluni,  any  consuloration  for  tlu>  defendant's 
promise  ?  Tlio  count  states,  tliat  tlio  j)laintiff  had  retained  the 
defendant  at  liis  ro(|nost  to  hiy  out  700/.  in  the  purcliase  of  an 
annuity.  Tliat  tli(>  defendant  promised  to  lay  it  out  securely,  and 
that  the  plaintiff  thdivercd  him  the  money  for  that  purpose.  The 
case  of  Coi/i/sv.  Bernard  (  (1704),  Jid.  Uaym.  DO'J),  decides  that  this 
was  ahundant  consideration  ;  the  consideration  in  that  case  was  the 
delivery  of  lirandy  ;  here  it  is  the  didivery  of  700/.,  which  casts  it 
on  the  defendant  to  account  for  the  same"  (  Wldtdwad  v.  GreelJiam 
(182r)),  2  Bin"-.  U;4,  at  p.  41)8  :  Best,  O.J.). 

General  Rule. — "  The  ;j;eneral  rule  is,  that  an  executory  a;^ree- 
ment,  by  which  the  plaintitf  agrees  to  do  something  on  the  terms 
that  the  defendant  agrees  to  do  something  else,  may  be  enforced,  if 
what  the  plaintiff  has  agreed  to  do  is  '  either  for  the  benefit  of  the 
defendant  or  to  the  trouble  or  prejudice  of  the  plaintiff'  (see  Com. 
Dig.,  Action  on  the  Case  in  Assumpsit,  (B.)  1).  If  it  be  either, 
the  adeipiacy  of  the  consideration  is  for  the  })arties  to  consider 
at  tlie  time  of  making  the  agrei'inent,  not  for  the  court  when  it  is 
sought  to  be  enforced  "  {liollon.  v.  Madden  (1873),  L.  R.  U  Q.  B. 
.05,  at  ])p.  a(),  57  :  Blacklivrn,  J.,  delivering  the  judgment  of  the 
court  {Blackburn,  McUor,  and  Quain,  Jd.)). 

"A  consideration  is  sufficient  if  there  be  a  benefit  to  the 
defendant  or  a  detriment  to  the  plaintiff"  (/uh/n'nre  //iifhwa>/ 
BiHird  V.  Ilarroir  Gas  Co.  (1874),  L.  li.  10  Q.  B.  i%  at  p.  l»5*: 
Blac/dnirn,  J.). 


SECTION  III. 
MANDATARY'S   DUTY  AND  RESPONSIBILITY. 

"  A  distinction  seems  very  early  to  have  been  made  in  our  law 
between  the  /lo/d'esance  and  /»/i'fesance  of  a  condndirr  open's,  and 
by  equal  reason,  of  a  mandatary  ;  or,  in  other  words,  between  a 
total  failure  of  ])erforming  an  executory  undertaking  and  a  culpable 
neglect  in  executing  it"  (Jones,  p.  54). 

"  He  (Sir  W/IHaiH  Jones)  admits,  indeed,  wliat  cannot  be  denied, 
that,  in  the  common  law,  there  is  a  clear  distinction  between  cases 
of  nonfeasance  and  misfeasance.  In  cases  of  nonfeasance  tli(> 
mandatary  is  not  generally  liable,  because,  his  undertaking  being 
gratuitous,  there  is  no  consideration  to  support  it,  and  it  becomes  a 
nude  pact,  and  the  rule  is  'e.i'  nudo  pacta  non  oritur  actio''  ;  but  in 
cases  of  actual  misfeasance,  tlie  connnon  law  gives  a  remedy  for 
the  injury  done,  and  to  the  extent  of  that  injury"  (Story,  s.  1G5). 


HIANDATAIIY  S    DUTY    AND    RKSPONSIIULITY. 


107 


(a)  Non-performance  or  Non-feasance. 

(a)  A  party  wlio  moroly  imdortakos  to  pcrt'orin  an  act  is  under 
no  oblio;ati()n  to  pcrtbrni  tlio  act  which  lie  lias  undertaken. 
It  he  merely  undert;dves  to  perform  and  do  not  proceed 
on  tli(^  work  no  action  will  lie  a<i-ainst  him  for  the  non- 
performance on  account  of  the  absence  of  consideration. 

(1))  If,  however,  the  party  receives  .the  <i;oods  for  the  purjioso 
of  j)erformin<f  the  work  or  service  it  is  a  sufficient 
consideration. 

The  statement  (h)  depends  upon  the  law  laid  down  (ante,  p.  lOa, 
Section  II. — Contract  of  Mmulate,  (e)  Consideration). 

The  statement  (a)  appears  to  be  good  law  from  the  following 
authorities  : 

"  If  a  man  undertakes  to  build  a  house,  without  anything  to  bo 
had  for  his  pains,  iin  action  will  not  lie  for  non-performane(>, 
because  it  is  nudum  pactum.  So  is  the  15  Hen.  (>,  IJO  (142.'))  " 
{Coiigs  V.  Bernard  (1704),  Ld.  Kaym.  901)  :   Gould,  J.). 

"  Now  I  do  not  think  that  the  first  count  in  the  declaration  is 
good  in  law.  It  states  that  the  defendant,  who  is  a  carpenter,  was 
retained  by  the  plaintiffs  to  build  and  to  repair  certain  houses  ;  but 
it  is  not  stated  that  ho  was  to  receive  any  consideration,  or  that  he 
entered  upon  his  work.  No  consideration  results  from  his  situation 
as  a  carp(Miter,  nor  from  the  undertaking :  nor  is  he  bound  to 
perform  all  the  work  that  is  tendered  to  him  ;  and  therefore  the 
amount  of  this  is,  that  the  defendant  has  merely  told  a  falsehood, 
and  has  not  performed  his  promise  ;  but  for  his  non-performance 
of  it  no  action  can  be  supported.  This  is  warranted  l)y  Lord 
lloWs  opinion  in  Coipjs  v.  Bernard  (1704),  Ld.  Haym.  UOU,  p.  1)19, 
where,  recognizing  the  cas(^  in  11  Hen.  4,  33  (1410),  he  said  : 
'  There  the  action  was  brought  against  a  carpenter,  for  that  he  had 
undertaken  to  build  the  plaintiff  a  house  within  such  a  time,  and 
luul  not  done  it,  and  it  was  adjudged  the  action  would  not  lie.' 
And  on  this  opinion  I  think  1  may  safely  rely"  (E/gcc  v.  Gatward 
(1793),  5  T.  U.  143,  at  pp.  148,  149  :  Lord  Kenyan,  C.J.). 

"  The  distinction  is  this  :  if  a  party  undertake  to  perform  work, 
and  jiroceed  on  the  employment,  he  makes  himself  liable  for  any 
inisfeazance  in  the  course  of  that  work  ;  but  if  he  undertake,  and 
(to  not  proceed  on  the  work,  no  action  will  lie  against  him  for  the 
n()nf(>azance.  In  this  case  the  defendant's  undertaking  was  merely 
voluntary,  no  consideration  for  it  being  stated.  There  was  no 
custom  of  the  realm,  or  any  legal  obligation  to  compel  him  to 
perform  this  work,  and  that  distinguishes  this  case  from  those  of  a 
connnon  carrier,  porter,  and  ferryman,  who  are  bound  from  their 
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situations  in  lit'o  to  portbrni  tlio  work  tondored  to  tlicni  ;  l)ut  a 
carpenter,  as  such,  is  not  hound  hy  any  such  ohli^ation  "  (/A/r/., 
p.  lod  :  A,shin'iif,  .1.  Sec  //o.s/,  (jliapter  VIII.— Hire  of  Work, 
Labour,  and  Services  ;  Section  IV. — Employee's  i{i;j;hts,  Duty, 
and  Hesponsihility). 

(b)  Neglect  or  Misfeasance. 

If  tlie  mandatary  chooses  to  consider  the  contract  as  l)in(lin<r,  and 
to  act  upon  it,  and  a  loss  or  an  injury  accrues  to  tlie  mandator  l)y 
the  neolcct  or  mist'easanee  of  the  manchitary,  the  latter  is  liahle. 

"If  tlie  bailee  will  take  the  <ioods  into  his  custoily,  he  sliall  he 
answerable  for  them  ;  ibr  the  taking  the  ^oods  into  his  custody  is 
liis  own  act.  And  this  action  is  founded  U})on  the  warranty,  upon 
wliich  I  liave  been  contented  to  trust  you  with  the  ^oods,  which 
without  such  warranty  I  would  not  have  done.  And  a  man  may 
warrant  a  thing  without  any  consideration.  And  therefore  when  1 
liave  reposed  a  trust  in  you,  upon  your  undertaking,  if  I  suffer, 
wlien  I  have  so  relied  ujion  you,  1  sliall  have  my  action  "  {Coiiys  v. 
Beriuird  (170i),  Ld.  Kayiii."  IKHt,  at  p.  911  :   /'oinll,  ,].). 

"As  to  the  sixth  sort  of  bailment  [mandate],  it  is  to  lie  taken 
that  the  bailee  is  to  liave  no  reward  for  his  jiaiiis,  but  yet  that  by 
liis  ill  management  the  gooils  are  spoiled.  Secondly,  it  is  to  he 
understood,  that  tlu're  was  a  neglect  in  the  management.  But 
thirdly,  if  it  had  appeared  that  the  mischief  happened  by  any 
person  tluit  met  the  cart  in  the  way,  the  bailee  had  not  been 
chargeable.  As  if  a  drunken  man  had  come  hy  in  t]i(>  streets,  and 
had  pierceil  the  cask  of  brandy  ;  in  this  case  the  defendant  had  not 
been  answerable  for  it,  because  he  was  to  have  nothing  for  his 
pains.  Then  the  bailee  having  undertaken  to  manage  the  goods, 
and  having  managed  them  ill,  and  so  by  his  neglect  a  damage  lias 
happened  to  tlie  bailor,  which  is  the  case  in  (piestion,  what  will  you 
call  this  ?  In  Bracton  lib.  3,  KKI,  it  is  called  maiulalinn.  It  is  an 
obligation  which  arises  cr  niainlato.  It  is  what  we  call  in  English 
an  acting  l)y  commission.  And  if  a  man  acts  l)y  commission  for 
another  i/rat/s,  and  in  the  executing  his  commission  behavi's  himself 
negligontlv,  he  is  answerable.     .      .     .     This  undertaking  obliges 


the  undertaker  to  a  diliiicnt  manageiiMsnt. 


The 


reasons 


are — first,  because  in  such  a  case  a  neglect  is  a  deceit  to  the  bailor. 
For  when  he  entrusts  the  bailee  upon  his  undertaking  to  be  careful, 
he  has  put  a  fraud  upon  the  plaintiff'  by  being  negligent,  his 
pretence  of  care  being  the  persuasion  that  induced  the  plaintiff'  to 
trust  him.  And  a  breach  of  a  trust  undertaken  voluntarily  will  he 
a  good  ground  for  an  action '"  (Co(j<js  v.  Bernard  (1704),  Ld.  llayni. 
909,  pp.  918,  919  :  Jlolt,  C.J.). 
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(c)  Degree  of  Care,  Diligence,  Skill,  and  Knowledge  demanded 

of  a  Mandatary. 

In  tlic  iilisonc'c  of  a  s]i('c'iiil  I'ontriict  tli((  mjindahiry  is  hound  to 
act  prudently  and  lionoural)ly  and  to  use  sucli  reasonable  care, 
dili^i'ence,  skill,  and  knowled^ic  as  lie  actually  possesses,  or  as 
can  lie  implied  from  his  profession,  eniployinont,  or  situation, 
and  he  is  only  lial)le  for  j^ross  ne^hVenco. 

As  to  the  meaninjf  of  ;iros>  neoliociiee,  see  antt\  p.  21,  ( "hapter  1. 
-Introductory,  Section  III. —  Decrees  of  Care  and  Neglect, 
and  p.  5(1,  Chai)terII. — Deposits,  Section  III. — Dei)0sitary's  Duty 
and  Kesponsihility. 

"  The  mandahirv  hein^'  considered  as  havin^f  en;j;a^ed  himself 
to  n<v  a  (Ici/rcc  of  (lil/'iicnir  and  attention  (ulci/iiute  to  the  perforniance 
of  /lis  undertakimi,  the  omission  of  such  dilie;ence  n-.ay  he,  accord- 
in;);  to  the  natur(^  of  the  business,  cither  onl/iiuri/  or  xl/if/it  neirlect, 
although  a  bailee  of  this  species  ou;;'ht  rc^nlarly  to  be  answerable 
only  for  a  violation  of  r/ood  faith  .  .  .  for  since  (jood  fa/'th 
its(df  oblio;(>s  every  man  to  perforni  his  urtnal  eiiiiuifenu'ntu,  it,  of 
course,  oblii^os  the  mandatary  to  exert  himself  in  proportion  to 
the  exigence  of  the  atfair  in  hand,  and  neither  to  do  anything', 
how  minute  soever,  by  which  his  employer  may  sustain  damage, 
nor  omit  anything,  however  inconsiderable,  which  the  nature  of 
the  act  HMjuired  ;  nor  will  a  want  of  ability  to  ]H'rform  the  contract 
be  any  defence  for  the  contracting  party  ;  for  though  the  law  e.rarfs 
no  ini/io,isi/de  thini/,  yet  it  may  justly  rcijuire  that  every  man 
should  know  his  own  strength  before  he  undertakes  to  do  an  act, 
and  that,  if  he  delude  another  i)y  false  pretensions  to  skill,  he 
shall  b(^  responsible  for  any  injury  that  may  be  occasioned  by 
such  d(dusion.  If,  indeed,  an  unskilful  man  yicdd  to  the  pressing 
instances  of  his  friend,  who  could  not  otherwise  have  his  work 
performed,  and  engage  reluctantly  in  the  business,  no  higher 
degree  of  diligence  can  be  demanded  of  him  than  a  fair  exertion 
of  his  capacity, 

'•  It  is  almost  needless  to  adil  that  a  mandatary,  as  well  as  a 
depositary,  may  bind  himself  by  a  special  agreement  to  be  answer- 
able; even  for  casualties,  but  that  neither  the  one  nor  the  other  can 
exempt  himself  by  any  stipulation  from  responsibility  for  fraud  " 
(Jones,  58). 

"  The  trne  rule  of  the  counnon  law  would  seem,  therefore,  to 
be,  that  a  mandatary,  who  acts  gratuitously  in  a  case,  where  his 
situation  or  em[)loyment  does  not  naturally  or  necessarily  imply 
any  particular  knowledge  or  professional  skill,  is  responsible  only 
for  bad  faith  or  gross  negligence.  If  he  has  the  qualifications 
uocessary  for  the  discharge  of  the  ordinary  duties  of  the  trust 
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wliii'li  li(>  uiiilfrhikt'.-,  and  lie  fairly  exercises  (hem,  Ik^  will  not  he 
res|)t)nsihle  lor  any  errors  of  eomhiet  or  action,  into  wliich  a  man 
oi'  ordinary  jtrtidence  mi^^lit  have  faUen.  If  his  silnation  or 
enipioynient  does  imply  ordinary  skiil  or  knowled/^e  adefjiiate  to 
the  nndertakin^,  he  will  lie  res|ionsiiile  for  any  losses  or  injnries 
re>ultinn-  tVoni  the  want  of  the  exercise  of  such  skill  or  knowled^fe. 
It  he  is  known  to  |)osse>s  no  pailieidar  skill  or  knowledge,  and 
yet  nnderiakes  to  do  the  he>t  which  he  can  under  the  circum- 
stances, all  that  is  re(|uired  of  him  is  the  fair  exercise  of  his 
kno\vledu,(>  and  jndiiinenl  and  i-apacity.  This  ^^enerul  responsihility 
may  lie  varied  liya  s[ici'ial  contrat't  of  the  parties,  either  eidar;i;in;^, 
or  narrowing-  it  :  and  in  su(di  cases  the  particular  contnict  will 
furnish  the  rule  for  the  case"  (Stoiy,  s.  1<S2((<)). 

'•  The  decree  of  care  which  a  maiuiatary  may  he  re(|uirt;d  to 
exert,  must  he  materially  atVecttMl  hy  the  nature  and  value  of  the 
jfoods,  and  their  liahility  to  loss  and  injury.  Tiiat  care  and 
dili^cnco  which  woiUd  \h\  sutlicient  as  to  ;j,-oods  of  small  value,  or 
oi^  sli^hl  lomptation,  nii;j,ht  he  wholly  inilit  for  noods  of  ^^reat 
value,  and  very  liable  to  loss  and  injury.  In  the  former  case,  the 
same  acts  mi^ht  he  deemed  slijiht  neglect  only,  which,  in  respect 
to  the  latter,  mi^ht  justly  he  deemed  ^ross  neglect"  (Story,  s.  lytl). 

Tlu>  following;  abstracts  of,  and  extracts  from,  English  cases 
illustrate  and  estai)lish  the  law  as  laid  down  by  iStory  : 

1.  The  defendant  Blackhurne,  who  was  a  j;eneral  merchant,  in 
London,  having  received  orders  from  his  correspondent  in  Madeira 
to  send  thither  a  quantity  of  leather  cut  out  for  s/i<h',i  and  ImoLs, 
enii)loycd  Cioodwiii,  a  bankrupt,  vvlio  was  a  shoemak(!r,  to 
execute  the  oriler.  Goodwin  accordingly  j)rej)arod  the  leather  for 
tho  defendant,  packed  it  in  a  cas(\  for  exportation,  and  at  the  same 
time  prepared  another  parcel  of  the  same  kind  of  leather,  on  his 
own  account,  whicli  lie  packed  in  a  se[)arate  case,  to  ho  sent  to 
Maileira  on  a  venture,  retjuesting  tho  recommendation  of  tlio 
defendant  to  his  correspondents  in  the  sale  of  it.  The  two  cases 
were  sent  to  the  defendant's  house,  with  bills  of  parcels,  and  he, 
in  order  to  save  the  expense  and  trouble  of  a  separate  entry  at 
the  custom-house,  volnntarilij  and  without  any  roinpenaation,  hy 
agreement  with  Goodwin,  made  one  entry  of  both  the  cases,  but 
ilid  it  under  the  denomination  of  ivvomiht  leather,  instead  of  dren.ictl 
leather,  which  it  ought  to  have  been.  In  consequence  of  this 
mistake  in  the  entry,  the  two  cases  were  seized,  and  this  action 
was  brought  by  the  assignees  of  Goodwin  to  recover  tho  value  of 
the  leather,  which  he  had  prepared  to  export  on  his  own  account. 
"  The  defendant  in  this  case  was  not  guilty  either  of  gross  negligence 
or  fraud  ;  he  acted  ho7ia  fide.     If  a  man  applies  to  a  surgeon  to 
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allciid  him  in  ii  disorder,  /'or  a  rcirdnl,  and  llu!  siir^(!()U  treats 
liiiii  iiii|)r()|ieriy,  there  is  //ro.s.v  jiciil/iiciirc,  and  the  siirjfeon  is 
halili'  to  an  action  ;  th(!  siir;j;eon  would  also  lie  Hal»h'  I'oi'  sueli 
ne^di^cnee  if  he  undertook  i/nUlx  to  attend  a  sick  person,  lieeauscs 
his  situation  inipiies  skill  in  stir^fery  ;  hut.  il'  the  patient  iip|ilies 
tea  man  of  a  dilVereiit,  einploymentor  occupation  lor  his  gratuitous 
assistance,  who  either  (h)cs  not  exert  iill  his  skill,  or  adnunisters 
improper  remedies  to  the  hest  of  his  aliility,  such  person  is  not 
liahle.  It  woidd  he  attended  with  injurious  conseiiuences,  if  a 
;;i'a(uitous  undertaking'  of  this  sort  shoiih'  snhjc^et  the  person  who 
made  il,  and  who  acted  to  the  licsl  of  liia  Liinirlcilijc,  to  an  action" 
[Sliiclh  V.  lUai-khiirne  (IT^^H),  1  Uhi.  11.  ir>l»,iit  p.  1(12  :  llndli, ,].). 

2.  "  Whore  moiwi/  /uis  liccii  [huiL  for  tlu^  pert'orniance  of  certain 
acts,  the  person  roc(uvin<f  it  is  hy  law,  ansvvorahlo  for  unij  cU'i/rcc 
of  nei^lect  on  liis  part  ;  tlu(  paynu'iit  of  money  Ixdnif  a  sort  of 
insurauc(!  for  the  due  performin^j;  of  wliat  lie  has  undertaken  ; 
and  this  rule  lias  few  (exceptions.  But  where  tlie  inidertakin^'  is 
iinihi/loiis,  and  the  party  has  acted  hoiKi  jhlc,  it  is  not  consistent 
either  with  the  spirit  or  policy  of  tlie  law  to  make  liim  liahle  to 
an  iiction.  Hero  (ioodwin  (the  hankrujit,  wlio  was  a  shoemaker) 
wanted  to  dis])ose  of  liis  ^oods,  wliich  the  defendant  entered 
toi;ethcr  with  his  own,  without  any  reward.  < 'oidd  he  ho  under- 
stood to  lio  answerahle  for  more  care  tlian  lie  took  of  his  own 
noods  ?  There  was  no  suspicion  of  any  fraudulent  (le>i^n.  A 
wrou;;'  entry  at  the  custom-house  cannot  he  considered  as  (/ross 
iicijUiiencc,  when,  from  the  variety  of  laws  relatiiifr  to  the  customs, 
reliance  must  ho  placed  on  the  clerks  in  the  otKces.  It  happonod, 
indeed,  not  Ion;;'  since,  that  u  man,  desi<j;niii^f  to  export  wool 
under  the  lato  Act  (2)S  Geo.  Ji,  c.  IJH)  aj)plied  to  a  clerk  in  i\w 
custoni-houso  to  niako  a  proper  entry  of  it,  who,  not  undorstandiii^i' 
the  Act  of  I'arliament,  ontored  it  wron<f,  and  the  <^oods  wen; 
seized  :  when,  therefore  such  cases  happen,  it  is  too  miK  h  to 
infer  (jfoas  iu'(jU[/t'nce  from  the  mistake  which  the  defendant 
eoimnitteir'  {ilnd,  at  p.  1G2  :    Wilson,  J.). 

;').  "I  agree  with  Sir  William  Jonex,  that  where  a  hailoe  und(!r- 
takes  to  perform  a  (jratuitous  art,  from  which  the  hailor  alone  is 
to  receive  henefit,  t/icrcthe  liailrc  its  o/ili/  lial'le  for  <iro.s.i  niiiliijcnce  ; 
l)Ut  if  a  man  gratuitously  undertakes  to  do  a  thing  to  the  best  of 
his  skill,  whore  his  situation  or  profession  is  such  as  to  imply  skill, 
an  omission  of  that  skill  is  imputahio  to  him  as  <jross  rwyliiience.  It' 
in  this  case  a  ship  hrokcr,  or  a  clerk  in  the  custom-house,  had 
undertaken  to  enier  the  goods,  a  wrong  entry  would  in  them  ho 
liross  m'(/li(jence,  hecauso  their  situation  and  employment  necessarily 
iini)ly  a  competent  degree  of  knowledge  in  making  such  entries  ; 
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Itut  wlicii  an  apiilicatioii  iiiidcr  the  ('irciinistaiKtcs  ol'  tliis  case, 
is  made  to  a  ifoiicral  iiicivlmiil  to  make  an  entry  at  tlie  eiistoiii- 
house,  such  a  mistake  as  this  is  not  to  l)e  iiii|iiite(l  to  him  as  ///•(».<,< 
/(('//////t'/ov  "  {/'hill,  at  |i.  ltl;5  :    Lord  LinK/hlioninii/i,  ('.«!.). 

•1.  "  FiVery  man  who  tmih-rtakes  a  commission,  incurs  all  the 
resjtonsiliility  that  Ixdon^s  to  a  |irii(h'nt  and  lionest  execution  ol' 
that  commission.  Then  tho  «|uestion  comes,  Wliat  is  a  pruchMit 
and  lionest  execution  of  a  coiinnission  ?  'I'he  lair  |iert'ormance  ol' 
the  duties  that  lieloiiii' to  it.  .  .  .  The  connnissioner  emploved 
is  y</'i>  /nil'  rife  the  servant  of  those  who  em[iloy  him.  What  is  the 
olili^iation  of  a  servant  ?  If  1  send  a  servant  with  money  to  a 
haidvcr,  and  lie  carries  it  with  [iro|ier  care,  he  would  not  he 
answerahle  for  the  loss  if  his  jiocket  was  [liidvcd  in  the  way  ; 
hut  if  instead  of  carrying  it  in  a  jiroper  manner  and  with  oi-dinary 
caution,  lie  should  carry  it  openly  in  his  hand,  therchy  exposin;^ 
valuahle  property  so  as  to  invite  tlie  snatch  of  any  person  he 
mi^iit  meet  in  the  crowded  population  of  this  town,  he  would  he 
liahle,  hecaiise  lie  would  he  guilty  of  tlu'  iicph'iiciiiJa  i)iah'r/'i>.t<i,  in 
doin^i,'  that,  from  which  the  law  must  infer  that  he  intcnideil  tin- 
ovont  which  has  actually  taken  place''  {T/ic  Juinlslicn/  (180')), 
0  Koh.  A.  142,  at  i)p.  154 — I'jtJ :  Sir   Will/am  Scott). 

;■).  The  jilaintiti'  retained,  without  reward,  the  defendant,  in  no 
particular  character,  to  invest  1,4(1(1/.  in  the  imrchase  of  an  annuity 
for  the  [ilaintitl'.  "•  Can  wo  say  that  it  is  the  absolute  duty  of  any 
person  so  emi)loyed,  without  pay,  and  without  remuneration — can 
we,  under  those  circumstances,  say  that  it  is  his  ahsolutc  duty  not 
to  take  a  security  of  an  insufKcient  nature  ?  .  .  .  The  only 
duty  that  is  imiiosed  under  such  a  retainer  and  employment  as  is 
here  mentioned  is  a  duty  to  act  faithfully  and  honestly,  and  not 
to  be  guilty  of  any  <rross  or  corrupt  ne<j;lect  in  the  discharge  of 
that  which  he  undertakes  to  do.  I'ut  a  man  may,  when  acting 
most  faithfully  and  most  honestly,  ha[i[>en  to  take  an  in- 
suificieat  security,  without  gross  or  culpalile  negligence  on  his 
part,  he  may  have  been  misled,  ho  may  have  been  deceived,  he 
may  have  taken  such  care  as  an  ordinary  man  would  take  with 
regard  to  the  subject  matter  intrusted  to  him,  and  yet  doing  all 
that,  his  endeavours  may  have  failed,  and  it  may  so  happen  the 
security  may,  without  his  knowledge;  and  against  his  will,  have 
turned  out  to  In;  insufficient"  {l)arlnall  v.  Jloicanl  (182')), 
4  B.  &  C.  345,  at  pp.  350,  351  :  AOl>oU,  C.J.). 

6.  "  Nothing  was  to  be  paid  for  its  (a  certain  parcel's)  convey- 
ance ;  but  still,  if  the  coachman  received  it,  it  was  his  duty  to 
take  care  of  it,  and  deliver  it  at  the  office  in  Holborn,  to  which 
it  was  addressed.     The  parcel  was  of  value  and  known  to  him  to 
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l)('  so  ;  iin<l  it  hoin/i;  his  duty  to  (l<'liv(>r  it,  tho  jury  iiro  to  say 
wlu'tlior  there  was  groat  nogligonco  on  tho  ])art  of  tho  (h^fondant  ; 
if  then*  was  not  groat,  and  soinovvhat  oxtraonlinary,  iiogligoiico  on 
h'\<  piirt,  tho  vonh'ct  oiiglit  to  he  for  him"  (/{t'cviclKiniji  v.  Poirlci/ 
(is;il),  1  Moo.  it  i{()l).  :5^<,  at  p.  lO  :  Lord  Trnhnh-n,  (M.). 

7.  Plaintiff"  had  intrustod  ji  horso  to  tlio  dotondant,  rotiiiosting 
liiiii  to  rido  it  to  Pcckhani,  tor  tlio  purposo  of  sliowing  it  for  salo 
to  a  I\Ir.  l\Iarg(>tsoii.  Th(^  d(?f('n(hint  aocordingly  roilc  tlic  horso 
to  i'cckham,  and  for  tlw  purpose  of  sliowing  it,  took  it  into  tho 
ivist  SmToy  IJat'o  (Jroinid,  wlicro  Mr.  ]\Iargotson  was  engaged 
witli  othors  playing  tho  ganio  of  crickot  :  and  thoro,  in  t'onso(|iionoo 
of  tlio  slippery  nature  of  the  ground,  tho  horso  slipped  and  fell 
several  )iui(>s,  and  in  failing  hroko  one  of  his  kne(>s.  It  was 
jtroved  that  tho  defemlant  was  a  person  conversant  with  and 
skilled  in  horses.  "  Wo  must  take  the  summing  up  altogether  ; 
and  all  that  it  amounts  to  is,  that  tho  defendant  was  hound  to  use 
such  skill  in  the  management  of  tlu*  horsi;  as  he  really  possessed. 
Whether  he  did  so  or  not  was,  as  it  apjioars  to  me,  tho  proper 
(|iiestion  for  the  jury  "  (  Wilson  v.  Brett  (18-13),  11  M.  &  W.  113  ; 
at  |)p.  114,  115  :  Lord  Ahhujei;  (-.B.). 

N.  "  Th(\  defendant  was  shown  to  ho  a  person  conversant  with 
horses,  and  was  therefore,  hound  to  use  such  care  and  skill  as  a 
person  conversant  with  horses  might  reasonaldy  he  expected  to 
iir^e  :  if  he  did  not,  ho  was  guilty  of  negligence.  The  whole 
effect  of  what  was  said  hy  th(>  learned  judge  as  to  the  distinction 
lii'tween  this  ciise  and  that  of  a  horrower,  was  this  ;  that  this 
particular  det'endant,  being  in  fact  a  person  of  competent  skill, 
was  in  eifeet  in  the  same  situation  as  that  of  a  borrower,  who  in 
point  of  law  represents  to  tlu*  lender  that  he  is  a  ])erson  of 
conipetent  skill.  In  the  case  of  a  gratuitous  bailee,  where  his 
profession  or  situation  is  such  as  to  imply  the  possession  of 
competent  skill,  he  is  equally  liable  for  tho  neglect  to  use  it"  (ili/d., 
at  p.  11.')  :    Parh',  R.). 

The  reader  is  also  referred  to  ante,  j).  12,  C'hapter  L — Litro- 
(liictory,  Section  III. — Degrees  of  (-are  and  Neghn't,  and  to  p.  5G, 
Chapter  II. — Deposits,  (Section  111. — Depositary's  Duty  and 
Responsibility. 
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GRATUITOUS   BAILMENTS. 


SECTION  IV. 

POSSESSORY  INTEREST  AND  RIGHT  OF  ACTION  OF 

MANDATARY. 

See  !ilso  (inte,  ]).  73,  Ohaptor  II. — Dep'isits,  Section  V. — l''os.sos- 
soiy  Interost  iind  \\\vt\\i  of  Action  of  Ucpositarv.  The  general 
principles  there  laid  down  applv  to  mandataries  as  wcdl  as  to  de- 
positaries. It  is  true  that  tlie  custody  of  a  mandatary  is  incidental 
to  the  service  he  is  to  render,  yet  the  rroods  ave  depositcnl  ^ra 
tuitonsly  to  enable  the  trratuitous  work  to  he  done. 

Stofif  says  (s.  152)  that  '"where  a  niandatarv  delivers  ^omN 
to  another  person,  anil  they  receive  an  injury,  for  which  tln' 
mandatary  would  he  liable  over  to  tlie  owner,  ther(>  does  not  seem 
to  be  any  objection,  upon  principle,  to  his  ri<fht  to  recover  for  his 
own  indemnity.  .  .  .  The  <feneral  principle  of  the  conunon 
law  is,  that  possession  alone  is  a  sufficient  title  to  enable  the 
possessor  to  maintain  a  suit  against  u  mere  wrongdoer  for  any 
wrong  or  injury  done  to  the  thing." 

A  word  or  two  must  be  said  on  the  following  statement : 

"The  plaintitf  must  show  that  he  had  an  absolute  or  a  special 
property  in  the  parcel  lost.  That  he  was  not  the  owner  is 
admitted  ;  and  the  <jnestion  is,  whether  at  the  time  of  the  loss  In' 
had  it  on  any  bailment.  T'he  evidence  is,  that  the  parcel  was 
delivered  to  him,  not,  for  the  pur])os(!  of  carrying  it  to  London 
himself,  but  of  ijooking  it  at  the  defendants'  ottice  in  Stockton. 
In  violation  of  that  trust,  the  ])laintiflF  thought  proper  not  to 
deliver  the  parcel  to  th(>  defendants,  but  to  deposit  it  in  his  own 
l)ag  ;  thereby  depriving  (Jarbut  [the  owner]  of  any  n^medy  \w 
might  have  had  against  the  defendants  in  case  the  parcel  had 
been  lost  by  them,  and  becoming  himself  a  wrong-doer  towards 
the  defendants,  by  depriving  them  of  the  sum  they  would 
otherwise  ..ave  earned  for  the  carriage  of  the  parcel.  Does  the 
loss  of  this  parcel,  then,  give  the  plaintiff  any  ground  to  say 
he  has  sustained  damage  at  the  hands  of  the  defendants  ?  I  think 
it  does  not"  (J//7r,s-  v.  <\afU'  (18:50),  C  Uing.  748,  at  p.  747: 
TindaU  C.J.,). 

See  observations  on  this  case  by  Story  (s.  1,')2)  who  says, 
"It  is  clear  that  the  plaintiff  in  this  case,  by  his  own  misconduct, 
had  rendered  himself  lial)le  to  the  owner  for  the  full  value  of  the 
])arcel  ;  and,  indited,  in  a  legal  sense,  he  had  converted  it  to  his  own 
use.  Why,  under  such  circumstances,  he  should  not  \w  entitled 
to  an  action  against  mere  wrongdoers,  or  his  owii  bailees,  for 
their  tort  or  ■■"<rli^(.nce  in  regard  to  the  parcel,  is  somev-'at 
difficalt  to  pen         " 
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Tho  plaintiff  in  the  case  of  Miles  v.  Cattle  (  (1830),  6  Bin^^.  743) 
was  cloiirly  a  mandatary,  and  as  such  was  liable  to  liis  bailor  for 
his  n(';4li^ronc(.'.  Such  lialjility  was  sufficient  to  ('nal)l('  him  to 
maintain  the  action  a^i'ainst  tlie  defendant  Cattle.  H(>  had  an 
interest  in  the  integrity  and  safety  of  tlu^  parcid  and  could  sue  for 
a  damage  done  to  that  interest  (se(>  Jiooth  v.  W/lsoii  (1<S]7), 
1  P.arn.  i^  Aid.  ')«)  ;  ailes  v.  tironr  (1832),  C  Bli.  (n.s.)  277, 
(t/ite.  p.  7ti). 


SECTION  V. 
MANDATARY'S  ACCOUNT. 

"The  nian(hitary  is  bound  to  render  to  tlie  manchito  •,  upon 
recpiest,  a  full  account  of  his  proceedin<is  ;  to  show  that  the  trust 
has  b(>(>n  duly  performed  ;  or,  if  ill  jterformed,  to  offer  a  justifica- 
tion or  legal  excuse  for  such  ill  performance.  If  the  j)roperty  is 
to  !)('  restored  to  the  bailor  after  the  work  is  done,  then  such 
icstitution  is  included  in  the  manchitary's  duties.  If  by  his  fraud, 
or  oross  neo;li<>-ence,  or  n)isuser,  the  mandatary  has  made  himself 
lial)le  in  damages,  lie  must  pay  thes(^  damages"  (Story,  s.  IDl). 

With  Hfgard  to  other  matters,  such  as  the  mandatary's  right  to 
ii<r  the  >ul>j(H't  of  the  mandate  :  re-d(divery  of  the  subject  of  the 
mandate,  and  determination  of  tlu^  contract  ;  action  for  return  of 
the  sul)je  ■  of  the  mandate  or  its  value  and  damages  for  its  deten- 
tion ;  title  of  third  ])ersons  to  the  sul)ject  of  the  mandate  ; 
mandatary's  lien,  and  Statute  of  Limitations,  the  reader  is  referred 
to  Sections  VI. — XL  respectively  of  (Jhaptt-r  IL — Deposits, 
ante,  pp.  78 — 102,  which  equally  ai)ply  to  Mandates. 
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CHAPTER    lY. 

LOANS   F01{   USE. 

Section       I.— Definitions,  p.  116. 

Section      II. — Contract  of  Loan  for  Use — 
(a)  Parti,:^,  p.  117. 

(Ii)  Suhjcd-mattcr  of  Loana  for  Use,  \\  117. 
((•)  Considcrution,  ji.  117. 

Section    III. — Lender's  Duty  and  Tlesponsihilitij ,  p.  117. 

Section    IV. — Borroreer's  Duty  and  liesponsibiUtij — 
((«)   User  By  Borrower,  p.  119. 

(6)  Degree  of  Care,  Diliycnce,  Skill  and  Knouiahje  demanded  of  Borrower, 
p.  122. 

Section     V. — Ec-dolivcry  of  the  Subject-matter  of  the  Loan  for  Use, 
p.  12G. 

Section    VI. — Possessory  Interest  and  IliyJit  of  Action  of  Borrower 
or  Lender,  p.  127. 

Section  VII. — Borroircr's  Lien,  p.  130. 

Loans  for  use  conic  under  that  elass  of  hailincnts  in  which  either 
the  bailor  or  l)ailee  is  solely  IxMiefited  by  the  t)ailinent,  beiii^f  a 
bailment  in  which  the  ha/lcc  is  solely  Ix'nefited.  Loans  for  use  are 
the  third  subdivision  of  ";ratuitous  bailments  that  I  shall  deal  with. 
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SECTION  L 
DEFINITIONS. 

"  When  jToods  or  cliattels,  tliat  are  uset'ul,  are  lent  to  a  friend  (/ratis, 
to  be  used  by  him  ;  and  this  iscalle(l  conunodaliinK  beeausi^  the  t.hiu^i' 
is  to  l)e  restored  In  xjH'cit'"'  {(-'oijys  v.  Bernard  (1701),  Ld.  Haym. 
you,  at  p.  l»i:5:   Holt,  V..].). 

"  Commodatnni,  or  loan  for  vse,  wlien  (jfoods  aro  bailed,  without 
])ay,  to  1)0  ?^sv-(^  for  a  certain  time  by  the  bailee"  (.Tones,  ]i.  3(1). 

"  Lcndinq  for  use  is  a  hallment  of  a  t/i/n<f  for  a  certain  time  to  Ic 
used  by  the  borrower  without  paying  for  it  "  {ibid.  \).  lli:<). 
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'•  31  r.  Cliuncellor  Kent,  with  liis  usuiil  ncutnesis,  defines  it  to  be 
:i  hiiilincnt  or  loan  of  an  articles  I'or  a  certain  time,  to  Ijo  used  by 
llu;  liorrower  witliont  ])aying  for  the  use  "  (Story,  s.  220). 

Tlic  l)ailor  in  tliis  cas(>  is  usually  called  called  the  lender^  and  the 
hailce  the  horrowei'. 

From  the  definitions  above  furnished,  it  appears  that : 
(i.)  Tlie  subject-matter  of  the  loan  is  (joods  or  chattels. 
(ii.)  The  goods  or  chattels  must  be  lent. 
(iii.)  The  loan  must  be  <iratititons. 
(iv.)  The  loan  nuist  be /'or  the  vse  of  the  borrower. 
(v.)  The  use  is  to  bo  for  a  certain  time. 
(vi.)  The  goods  or  chattels  are  to  be  restored  hi  specie. 


SECTION  II. 
CONTRACT  OF  LOAN  FOR  USE. 

(a)  Parties. — The  ca])acity  to  be  parties  to  a  loan  for  use  is 
ri'gulated  liy  the  geiKM'al  law  concerning  capacity  to  contract  (see 
ante,  \).  1(1,  Chapter  I. — Introductory,  Section  II. — (h)  Parties  to 
a  Contract  of  I'ailment). 

(b)  Subject-matter  of  Loans  for  use. — Goods  or  chattels  are  to 
be  the  sul)ject-matter,  as  to  which  sec;  ante,  p.  o)?,  Chapter  II. — 
Deposits,  Section  II. — (c)  Subject-matter  of  Deposits. 

(C)  Consideration. — The  contract  should  be  voluntary  and 
without  reward  ;  for  should  there  be  any  reward  or  recompense 
till'  contract  would  l)ecome  one  of  hire  of  goods  or  chattels  (sec 
post,  Tart  III.,  Chapter  VII.— Hire  of  Goods  and  Chattels). 


SECTION  III. 
LENDER'S  DUTY  AND  RESPONSIBILITY. 

The  lender  is  responsible  for  defects  in  the  goods  or  chattels  with 
reference  to  th(>  use  for  which  he  knows  the  loan  Is  acce[ite(l,  of 
which  he  is  aware,  and  which,  if  concealed,  may  make  the  loan 
[lerilous,  or  unproHt;ible  to  tlie  borrower,  and  owing  to  which 
ilir(H'tly  the  liorrower  sutfers  loss  oi'  injury.  The  authorities, 
wiiether  text  writers  or  dc^cisions,  on  this  matter  an'  very  few,  as 
will  appear  from  the  foUowing  extracts. 

•■  It  is  surprising  how  little  in  the  way  of  decision  in  our  courts  is 
to  be  found  in  our  books  upon  the  obligations  which  the  mere 
lender  of  a  chattel  for  use  contracts  toward  the  borrower.  Pothier, 
in  his  Traitc  du  Pret  a  Usage  to  be  found  in  the  fourth  volunu>  of 
his  works  by  Dujun,  pt.  8.  ])]).  ',M — 42,  enters  into  the  subject  at 
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])rim'i})l('s,  wliicli  tlu'so  two  writers  draw  mainly  t'roin  the  Uoiiian 
law,inavl)o  the  more  safelv  relied  on  as  enij-rai'ted  into  the  eoinmon 
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isideriiijf  that  the  whole  ol'  this  hranch  of  our   law   is  so 


mainly  l)nilt  on  the  Uoman,  as  the  judgment  in  Cofifis  v.  Bcvtianl 
((1701).  2  lid.  Uaym.  'JOIO.  demonstrates,  it  may  however,  we 
think,  be  safely  laid  down  that  the  duties  of  the  borrower  and 


lend 


er  are  in  some  deuree  oorndative 


The  lender  must  be  takei 


to  lend  for  the  purpose  of  a  benelieial  us(>  by  the  borrower  ;  tlie 
borrower  therefore^  is  not  responsible  for  reasonalile  wear  and  tear  ; 
hut  ho  is  for  iie^liji-enee,  i'or  misuse,  for  tfross  want  of  skill  in  the 
use  ;  above  all.  for  any  thin;:;  whieli  may  be  ([ualified  as  le;;al  fraud. 
!So,  on  the  other  hand,  as  the  lender  lends  for  benelieial  use,  he  mu>t 
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lion,  noil  ((('('/ jii,  lieiicjicii)  ojioj'ttt,  is  the  maxim  which  Story  borrows 
from  the  Digest  :  and  I'othier  is  express  to  the  same  etl"ect.  citing,  as 
Story  does  also,  the  instance,  Qui  {fciciis  /-((.sa  r/Z/o.^a  coiiuiiodar/f,  ,\v' 
/'/>/  liij'iisinn  rlninn.  rd  iilcUDi  cornijttiini  (■//'iikii mure  cut,  fondciHinutdiis 
eo  nomine  est.  This  is  so  consonant  to  reason  and  justice,  that  it 
cannot  but  bo  part  of  our  law.  Would  it  not  be  monstrous  to 
hold  that,  if  the  owner  of  a  horse,  knowin<f  it  to  be  vicious  and 
unmanaiioable,  should  lend  it  to  one  who  is  iii'iiorant  of  its  bad 
qualities,  and  conceal  them  from  him,  and  the  riiler,  usin^i  ordinary 
care  and  skill,  is  thrown  from  it  and  injured,  he  should  not  lie 
responsible  ?  The  iirinciple  laid  down  in  Co<j(is  v.  Jiernard  ( ( 170 1  J, 
2  lid.  Kaym.  itdlt)  and  followed  out  by  Lord  Kenyon  and  Jiiiller,  •],, 
anil  by  Lord  'J'cntcrdcn.  in  the  ^\'h/  J'r/Ks  eases  cited  in  the  note, 
1  L.  ('as.  lt!2  (1th  edit.),  that  a  gratuitous  agent  or  bailee  may 
be  responsilile  for  gross  negligence  or  great  want  of  skill,  gets 
rid  of  the  objection  that  might  be  urged  from  want  of  consideration 
to  the  lender.  V>\  the  necessarily  implied  purpose  of  the  loan,  a 
duty  is  contracted  towards  the  borrower  not  to  conceal  from  him 
those  defects  known  to  the  lender  whicli  may  make  the  loim 
jierilous  or  improtitable  to  him  ''  {lUakcmorc  v.  Bristol  and  /■^.n-lcr 
Hail.  Co.  (l,s:).S).  «  El.  &  151.  10:5."),atpp.  1(».')()— 1().")2  :  (Coleriihir.  d.. 
delivering  the  jr.dgment  of  the  eourt(^  'oleridijeixwA  W'/ij/itnui  a, -i  •].)). 

"In  lUdkinnore  v.  Tin-  lirixtid.  and  K.vcter  Rail.  Co.  (18")N). 
8  El.  &  Bl.  Kl.'J."),  whieh  was  an  action  for  injury  by  an  insutHcient 
crane  lent  by  the  defendant,  tli(!  court  laid  down  the  rule  of  the 
lender's  responsibility  thus  :  '  It  may,  etc'  (see  .^./y (/•.<•),"  {Mart  'art/i// 
V.  Voinuj  (18(11),  C  H.  k  N.  :{2l).  at  p.  i^'M',  :    Wilde,  B.). 

See  also  <\mijhlin  v.  (iiUison,  1 18'jyj  1  Q.  B.  11'),  approving  of 
the  above  cases. 
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J'J.ctraordhiarj  Expenses  incurred  hij  Borrower. 

Tho  (inostioii  whctlicr  the  lender  is  liable  to  re-inilmrse  the 
borrower  uny  extraonliiKiry  expenses  ho  has  been  [mt  to  for  tlio 
preservation  of  the  thing  lent  seems  not  to  have  arisen  in  our 
courts.  "  Probably  "  as  Story  says  (s.  27-i)  "  in  such  a  case  (for 
it  cannot  b(^  asserted  to  be  clear),  in  tlie  absence  of  all  countor- 
vening  presumptions,  if  the  repairs  had  conferred  a  permanent 
i)enefit  upon  the  thing  loaned,  beyond  the  mere  use  for  the 
journey,  an  obligation  to  re-imbursc^  the  borrower  to  that  extent 
might  be  im})lied.  There  might  be  more  difficulty  in  regard  to  the 
cure  of  the  sick  horse,  the  expenses  of  which  cntre  might  reasonably 
he  presumed  to  be  a  charge  on  the  borrower  within  the  scope  of 
the  contract,  as  necessary  to  his  furtlier  use  upon  the  journey." 
As  to  expenses  incidental  to  user,  see  next  section,  at  p.  121. 


SECTION  IV. 
BORROWER'S  DUTY  AND  RESPONSIBILITY. 

(a)  User  by  borrower. 

The  i)orrower  must  not  make  use  of  the  goods  and  chattels 
contrary  to  the  trust  expressed  or  implied. 

The  use  is  a  personal  one,  annexed  to  tli<?  borrower,  unless  a 
(litTerent  use  is  exi)ressed  or  im[)lied  from  surrounding  circum- 
stances. (1) 

In  the  absenc(!  of  all  controlling  circumstances,  the  use  intended 
is,  in  g(MU'ral,  the  natural  and  ordinary  use  to  which  the  goods  and 
chattels  are  adapted. 

If  no  particular  time  for  the  use  is  fixed,  a  reasonable  time  is 
intended. 

The  liorrower  is  not  responsible  for  reasonable  wear  and  tear, 
liut  he  is  for  negligence,  misuse,  and  fraud.  (2) 


Canadian  Cases. 

( 1 )  A  liailiiK^ut  III'  tliis  kiiiil  is  ,-tiiitly  iiiM'smial  luid  (^oiiliiii'd  to  tlic  hiuroWLT. 
\VliiMi'  ^'oodsiirc  li'iit  to  ail  insolvent  ainl  ck'tiinii'il  l>y  Uil'  assij^'iiue  : — ILhl,  tliaL 
liny  cdiild  liu  ii'iili'vii'd  witlumt  (IfMiand.  I'lr  TliuiKp.ftni,  .].  :  "  Tlio  jilaiiitill' 
uas  uiuk'r  no  olili;,'atiun  to  doniaiid  his  <.MKids  liufoie  l)l■in,^illg  ivpK^vin  for 
tlhiu.  lie  ciadd  liave  sustained  rcpk-viii  for  tliuni  even  against  tlie  insolvent 
wiihout  previous  demand  ;  but  the  assignee  had  no  right  to  them  whatever. 
Tlie  loan  was  to  the  insolvent  only,  and  the  insolvent  had  iioi  the  right  or 
power  to  transfer  them  to  anyone  else  or  to  eiuiiower  anyone  else  to  use  them  ' 
{Dcnnison  v.  (taviii/d,  6  Russell  iV  (iiddert  (n.s.)  490). 

(*?)  Tho  court  refused  to  set  aside  a  verdict  given  for  the  plaintiff  in  an 
nclion  by  the  bailor  against  the  bailee  of  a  horse  for  negligence,  although  the 
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The  al)ovo  froiKM'iil  principles  may  Ix'  collected  from  the  autho- 
rities I'ollowin^',  where  tlu'v  are  also  well  illiistratetl. 

1.  "  In  respect  to  the  use,  what  is,  or  is  not,  within  the  scojie  of 
the  bailment,  must  depend  upon  a  nrcut  variety  of  implications 
und  presumptions,  jirowin^i  out  of  the  circumstances  of  each 
particular  case  ;  and  no  licueral  rule  can  he  laid  down  which  will 
jiovern  all  ca-^es.  In  <i;oneral,  it  may  he  said,  in  the  ahsence  ol'  all 
coutroUinjf  circumstances,  that  tho  use  intendecl  liy  the  parties  is 
the  natural  and  ordinary  use  to  which  the  tliinji'  is  adapted,  in 
re<iard  to  time,  if  no  particular  tinu'  is  fixed,  a  reasonable  tinu'  must 
be  intended,  kee[)in^'  in  view  the  objects  of  the  bailment "'  (8lory, 
s.  25i)). 

'2.  "  If  a  man  should  lend  another  a  horse,  to  go  westward,  or 
for  a  nu)nth  ;  if  th(>  baile(>  <ro  northward,  or  keep  the  horse  above 
a  month,  if  any  accident  happen  to  tlie  liorse  in  tlie  northern 
journey,  or  after  the  expiration  of  the  month,  the  bailee  will  be 
charp'able  ;  because  he  has  made  use  of  the  horse  contrary  to  the 
trust  he  was  lent  to  him  under  ;  and  it  may  be,  if  the  horse  had 
been  used  no  otherwise  than  he  was  lent,  that  accident  would  not 
have  befallen  him.  .  ,  .  But  if  the  bailee  put  tliis  horse  in  his 
stable,  and  he  were  stolen  from  thence,  the  bailee  shall  not  be 
answerable  for  him.  lUit  if  he  or  his  servant  leave  tho  liouse  or 
stable  doors  open,  and  tlie  thieves  take  the  o])p()rtunity  of  that,  and 
steal  the  horse,  he  will  be  charueablo  :  because  the  neu'lect  (rave 
the  thieves  occasion  to  steal  the  horse.  Bracton  says,  the  bailee 
must  use  tlie  utmost  care  ;  but  yet  he  shall  not  be  chargeable 
where  there  is  such  a  force  as  he  cannot  resist  "  (('o<i(fs  v.  Bernard 
(17(»4),  Ld.  Raym.  1)09,  at  pp.  Kl'),  DK'.  :  Halt,  O.j!). 

'iS.  Trespass  for  iuunoderately  ridino-  the  plaintitt''s  mare.  The 
defendant  pleaded,  that  the  plaintitt'  lent  to  him  the  said  mare  and 
that  by  virtue  of  this  license  the  defendant  and  his  servant  alter' 
natirc  had  rid  upon  the  mare.     The  i)huntirt'  demurred. 

7'hc>  Court. — The  license  is  annexed  to  the  person,  and  cannot 
be  communicated  to  another  :  fortius  riding'  is  matter  of  pleasure. 
j^ort/i,  CJ.,  took  a  difference,  where  a  certain  tiuu'  is  limited  for 
the  loan  of  the  horse,  and  where  not.  In  the  first  case,  the  party 
to  whom  the  horse  is  lent,  hath  an  interest  in  tho  horse  dui'ing 
that  time,  and  in  that  case  liis  servant  may  ride,  but  in  the  other 
case  not.     A  difference  was  taken  betwixt  hlriiKi  a  horse  to  ao  to 
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jury  were  not  al)le  to  agi'cc  whether  the  bailment  was  a  covimodatum  or 
mutuum,  the  injury  being  such  as  to  make  the  defendant  Uable  in  eitlier  case 
{Kaimhury  v.  Kosg,  N.  B.  R.,  2  Kerr,  179). 
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a  horse  :  in  the  lirst  jilacc,  tlu^  party  may 
Ht'l  his  servant  u|>  ;  in  the  second,  not.  Note  ((()•  l'"'  ol)jet;tion 
was,  that  the  il<'t'eii(lant  pU'aih'd  Heensc  tor  the  takinn',  hnt  ;ravo  no 
answer  to  the  innnoilerate  riding'  ;  and  tlio  court  adjndjj;ed  tlie 
plea  ^00(1;  tlie  laLiiui  \kA\\<^  the  ////  i?  <iist' ,  and  the  ridhi<i  o\\\y 
a<if;i'avati()n()l"  tlie  trespass  {/h'iiKjloe  v.Afori'lcc  (I  (187),  1  Mod.  210). 
1.  A  mare  was  placed  in  tlie  hands  of  one  Shack(d  tor  the 
purpose  of  hein^'  sold,  and  the  defendant,  who  apjieared  to  like  the 


mare,  a 


da'd 


leriniss 


ion  to  have  a  trial  of  her,  which  was  jiranted, 


and  the  (h-fendant  havinj;'  receiv<Hl  possession  of  the*  mare,  not  only 
tried  her  himself,  hut  put  another  |)erson's  servant  on  the  mare, 
and  whilst  the  servant  was  riding'  her,  the  mare  was  injured,  and 
afterwards  died  of  the  injuries  .slu;  received.  "  The  defonihint  had 
this  marc  for  the  purpose  of  trying'  her,  and  I  thiidv  that  he  was 
entitled  to  put  a  competent  person  on  the  mare  to  try  her.  1  shall 
leave  it  to  the  jury  to  say,  whetlier  the  f^room  of  General  Dyson 
was  a  comiK'tent  person,  and  whetlier  he  rode  the  mare  only  for  the 


purpose  of  trying'  her, 


The  only  (piest  ion  of  fact  is,  whether 


the  defendant  did  any  more  than  was  necessary  for  the  purpose  of 
tiyin-;-  the  maiv  "'  {< 'amoi/s  v.  Snirt'  (1840),  'J  C.  &  P.  38;},  at 
p.  ;i8tl  :  Colcridi/c,  >].)  [Xotc. — On  a  sutisequent  day,  the  court 
was  applied  to  to  set  aside  the  nonsuit,  on  the  i;round  that  the 
(Irfeiidant  had  no  right  to  allow  the  groom  to  ride  the  mare  for 
him  ;  l)ut  the  court  refused  the  rule. J 

Wear  and  Tear. 

•'  If  1  lend  a  piece  of  jilate,  and  covenant  li//  died  that  the  party 
to  whom  it  is  lent  shall  have  the  tise  of  it,  yet  if  the  plate  Ije  worn 
out  liy  ordinary  use  and  wearing  without  my  fault,  no  action  of 
cuveiiant  lies  against  me"  {Pomfret  v.  /ilcrnft  (1G80),  1  Saund. 
;521,  at  p.  323  {b)  :   Ilalc,  CJ.).  ' 

"  The  lender  must  be  taken  to  lend  for  the  purjiose  of  a  beneficial 
ii-e  hy  the  borrower  ;  the  borrower  tlierefore  is  not  responsible 
lor  reasonable  wear  and  tear  ;  but  he  is  for  negligence,  for  misuse, 
lor  gross  want  of  skill  in  the  use  ;  above  all.  for  anything  which  may 
he  (|iiali(ied  as  legal  fraud  "  {BlaLeinorc  v.  lii'ixlol  and  J'J.rcter  Rail. 
Co.  (1858),  8  El.  it  Bl.  103'),  at  pp.  lO')!).  lor)!  :  Colerid<jc',  J.,  de- 
livering the  judgment  of  the  court  (Coleridi/e  and   Wiijhtnian,  JJ.), 

'E.vpenses  incidental  to  User. 

"If,  in  using  the  thing,  the  borrower  is  put  to  any  expense,  this 
must  be  borno  by  himself.  Thus,  for  example,  if  a  horse  is  lent  to 
a  frientl  for  a  journey,  he  must  bear  the  expenses  of  his  food  during 
that  journey,  and  of  getting  him  shod,  if  he   should   chance  to 
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require  it  ;  tor  it  is  ii  hurden  which  is  nuturiilly  iittendiuit  iiiioii  the 
use  of  the  horse  '"  (Story,  s,  ^hi)). 

"Tile  l)orro\ver  (as  we  have  ah'eudy  seen  [s.  25tl])  is  eoinpeHahle 
to  hear  the  ordinary  expenses  ;  tor  the  loan  bein<^  I'or  liis  lieneiit, 
ho  must  1)0  presumed  to  en<^a<j;e  to  hear  tho  burden  as  an  incident 
to  tlie  use"  (>'/-/(/.  s.  27;5). 

Prov/(//'ii</  //(ir.te  icith  Food. 

"It'  a  person  h'uds  a  horse  to  he  used  hy  another,  the  law 
will  imply  an  ohli^fatiou  on  the  borrower  to  provide  him  witli  food 
din-in^-  tlie  time  of  his  use,  mdess  there  be  an  agreement  to  the; 
contrary  "  ( llumlj'ofd  v.  .Palmer  (Lt(2(^J,  5  Moore,  Ex.  74,  at  p.  7y  : 
Richardson,  A.). 

(b)  Degree  of  Care,  Diligence,  Skill,  and  Knowledge  demanded  of 

Borrower. 

In  tho  absence  of  any  special  contract,  and  subject  to  certain 
exceptions,  it  may  i)e  laid  down  <;;enerally  that  : 

The  borrower  is  bound  to  use  the  <j;reatest  care  and  diligence, 
and  is  liable  for  the  least  neglect. 

Where  the  borrower's  profession  or  situation  is  such  as  to  imply 
the  possession  of  com])etent  skill  he  is  liable  i'or  the  neglect 
to  use  it. 

As  to  '•'•  commodatum  or  lendinji'  ijratis,  the  borrower  is  bound  to 
the  strictest  rare  and  diliijcnre,  to  keep  the  "oods,  so  as  to  restore 
them  back  a<rain  to  the  lender,  becausi;  the  tiailee  has  a  benefit  by 
the  use  of  them,  so  as  if  the  l)ailee  be  guilty  of  the  least  neglect, 
lie  will  be  answerable"  {(-0(j(js  v.  Bernard  (1704:),  Ld.  Uayni, 
<M)9.  at  p.  inT):  HoU,  C.  J.).  ' 

"  The  neirligonce  of  the  borrower,  wlio  alone  receives  benefit 
from  the  contract,  is  construed  riirorously,  and,  although  sliyht, 
makes  him  liable  to  indemnify  the  lender  "  (Jones,  p.  (].")). 

"  A  liorrower  for  use  is  responsibh;  for  slight  negligence " 
(//y/(/.,  p.  120). 

"What  shall  be  deemed  slight  neglect,  or  want  of  extraoi'dinary 
diligence,  must  depend  ujton  the  particular  circumstances  of  each 
case"  (Story,  s.  2oll). 

"Though  it  has  been  urgeil  that  the  care  which  a  ])rudent  man 
would  take,  is  not  an  intelligible  ])roposition  as  a  rule  of  law,  yet 
such  ha>  always  been  the  rule  adojited  in  cases  of  bailment,  as  laid 
down  in  Co(j(js  v.  Bernard  ( (1704),  2  Ld.  Uaym.  l.)Oy).  Though  in 
some  cases  a  greater  degree  of  care  is  exacted  than  in  others,  yet 
in  '  the  second  sort  of  bailment,  viz.,  connnodatiun  or  lending 
ijratis,  the  borrower  is  bound  to  the  strictest  care  and  dili(jence  to 
keep  the  goods  so  as  to  restore  them   back  again  to  the  lender  ; 
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Ikh'UIIsc  tlic  liuili'c  lia-<  ;i  liciiclit  l)y  llic  use  of  thiMii,  so  ;is  if  the 
liiiilci^  1)('  ;iiiilty  of  llic  liaai  /iciih-il  lu;  will  lui  imswciriihlc " 
{Vaidihan  v.  Mnilorc  (l(Si57),  iJ  I'in;^'.  (n.c.)  llJ8,  :it  p.  17"): 
Inu/al,  ('..).). 

Skill  ImpUt'd. 

'Flic  |(liiiiitiff  liad  intrusted  tlic  horse  in  ([iiestion  to  tlie  defendinit, 
re(|iiestinir  liini  to  ride  it  to  I'eeiviiani  for  the  purpose  of  siiowin;;' 
il  for  sale. 

"  Tile  defendant  was  sliown  to  he  a  person  conversant  witli  horses, 
anil  was  therefore  liound  to  use  sneli  care  and  skill  as  a  person  eon- 
versnn  with  horses  nu;j,ht  reasonai)ly  he  expected  to  use  :  if  he  did 
net.  he  was  ^tiilty  of  ne;;li;i'en<'e.  The  whole  etl'eet  of  what  was 
saiil  l)y  the  l<'arned  judij,'e  (  linlfc^  IJ.)  as  to  the  distinetion  hetweon 
this  ease  and  that  of  a  horrower,  was  this  ;  that  this  j)articular 
tli'fendant,  heine;  in  fact  a  per-^on  of  competent  skill,  was  in  effect 
in  the  same  situation  as  tiiat  of  a  horrower.  who  in  point  of  law 
reprcisents  to  the  lender  tliat  lie  is  a  person  of  competent  skill.  In 
the  ease  of  a  gratuitous  hailee,  where  his  profession  or  situation  is 
such  as  to  im|)ly  the  possession  of  competent  skill,  he  is  equally 
liahle  tor  the  neirlect  to  use  it"  {Wilson  v.  Brett  (iSilJ),  11 
M.  it  \V.  \ln,  at  p.  115:  Purine,  15.). 

••The  horrower  tlierefore  is  not  responsilile  for  reasonahle  wear 
and  tear  ;  hut  he  is  for  negligence,  for  nnsuse,  for  gross  want  of 
>kill  in  the  use  ;  ahove  all,  for  anything  which  may  l)e  ([ualified  as 
legal  fraud"  {lilnkeniDrc  \.  liriKtol  ui'd  K.i'ctcr  Jtail.  Co.  (1(^5H), 
«  Ml.  t.\:  1)1.  10.35,  at  [).  1051  :  ro/c/v'f/'/c,  J.,  delivering  tlus  judgment 
tj(  the  court  {Colfridje  and   Wiijltlnian,  JJ.)). 

Care  of  Accessories  In-loiiijiiKj  to  Goods  Lent. 

'"  It  seems  hardly  nece.s.sary  to  add,  that  the  same  care  wliich  tlu; 
hailee  is  hound  to  take  of  the  princijial  thing  haileil  must  ho 
extended  to  such  arressorij  things  as  helong  to  it  and  were,  delivered 
with  it  ;  thus,  a  man  who  horrows  a  watch  is  responsihie  for  sli(jht 
neglect  of  the  chain  and  seals  "'  (dones,  p.  (JG,  and  tStory,  s.  'i,'A^  00)- 


K.i'ceptions  to  Ceneral  Hides. 

"  If  goods  he  lent  for  the  sole  advantage  of  the  lender  the 
horrower  is  answerable  for  ijross  neglect  only "  (Jones,  ]).  72  ; 
Story,  s.  i'dii), 

'"The  horrower  is  also  exempted,  generally,  from  all  liability  for 
losses  by  inevitable  accident,  or  by  casualties  which  could  not  be 
foreseen   and    guarded    against.      .     .      .      Under    the    head    of 
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casualties  may  ho  eniinicratcMl  not  only  sucli  losses  as  liavo  hocn 
inciitioiieil,  namely,  lire,  the  tall  of  ediiices  or  ruins,  slii|)\vre('k, 
and  li^jlitnin;;,  liiit  also  all  such  losses  as  human  prudeiiee  eannot 
liy  extraordinary  (lili;;('nee  ^iuanl  ajj;aiiist,  such  as  losses  hy  pirates, 
iiy  enemies,  hy  mohs,  liy  sudden  inundations,  hy  sudden  sickness, 
anil  even  liy  the  fraud-  of  stran^icrs,  against  which  tlu;  horrower 
could  not  ^tiard  himself"  (Story,  s.  2lO.  See  also  nutc,  p.  27, 
("ha|iter  1.  —  Introduction.  Section  IV. — Inevitahle  Accident). 

■■  Ilail  till'  horrower  [of  a  horse],  indeed,  heen  imprudent  enoneli 
to  leave  the  hi^h  road  and  ]iass  thri)U;;h  sonu'  thicket,  where 
rohhers  mieht  lie  supjiosed  to  lurk,  or  had  lie  travelled  in  the  dark 
at  a  very  unseasonable  hour,  and  had  the  hors(>,  in  either  case,  heen 
taken  from  him  or  killed,  lie  must  have  iiidemuitied  the  owner  ; 
for  ii'rt'KixtH'le  force  is  no  excuse,  if  a  man  put  himself  in  the  way  of 
it  liy  his  own  rashness.  This  is  nearly  the  case  cited  hy  St.  (icrman 
from  the  Suunna  Uosella,  whore  a  loan  \m\<\  he  meaned,  thou^fh 
tile  word  di'/ios/tuDi  lie  erroneously  used  :  and  it  is  there  decided, 
that,  if  the  horrower  of  a  horse  will  imprudently  ride  hy  a  ruinous 
lio)i.i('  in  nntnij'c.tf  (Idni/cr  of  j'ltllin'i.  and  ]iart  of  it.  actually  fall  on 
the  horse's  head,  and  kill  him,  the  lender  is  entitled  to  the  price  of 
him  ;  hut  that,  if  the  house  were  in  i/ooil  lutnililinn  and  /)//  hy  the 
violence  of  a  sudden  huri'icane.  the  liailee  shall  li(^  dischareed. 
For  the  same,  or  a  strone;er  reason,  if  William.  in>tead  of  eonnne- 
to  London,  for  which  purpose  the  liorse  was  lent,  e;o  towards  liatli. 
or,  havinir  borrowed  him  for  a  week,  keep  him  for  a  montli,  he 
becomes  responsible  for  any  iwcidi'nt  that  may  befal  the  horse  in 
his  journey  to  Bath,  or  after  the  expiration  of  the  week.  Thus,  if 
('harles,  in  a  case  before,  imal  (.Jones,  p.  ,")0),  wear  the  maskeil 
haliit  and  jewels  of  George  at  the  ball  for  which  th(>y  were  borrowed, 
and  be  robhi'd  of  them  in  his  return  home  at  the  usual  time  and  by 
the  usual  way,  lie  cannot  be  comii(dled  to  pay  Tioornje  the  value  of 
them  ;  but  it  would  lie  otherwise  if  he  were  to  ^o  with  the  jewels 
from  the  theatre  to  a  <i;amin;f-liouse,  and  were  there  to  lose  them 
by  any  casualty  whatever.  So,  in  i\w  instance  proposed  by  Gaius 
in  the  Dii^est,  if  silver  utensils  be  lent  to  a  man  for  the  purpose*  of 
entertainin;j;  a  jiarty  of  friends  at  supper  In  the  niclro/iolis,  and  he 
carry  them  into  thr  roimtr//,  tliere  can  be  no  douiit  of  his  obligation 
to  indenniify  the  lender  if  the  plate  be  lost  by  accident  however 
irresistible"  (dones,  pp.  GiS,  {][),  and  Story,  ss.  211—248). 

hnpos.vhiHtij. 

"  Nor  will  his  (tlie  borrower's)  incapacity  to  exert  more  than 
ordinary/  attention  avail  him  on  the  ground  of  an  impossibility, 
'  which  the  law,'  suy.s  the;  rule,  '  never  demands,'  for  that  maxim 
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ri'liiU'.s  iiuTcly  to  tliiii;;s  aluidhihl//  iiiijiossililc  ;  iiiid  it.  was  not  only 
very  i»o.ssil)l(>,  Imt  very  cxiKjdicnt,  for  liiiii  to  Imvc  oxiiiniiKMl  his 
own  ciii>!icity  of  pcrforniinir  tlic  niidcitakiu^f,  iM'fore  lii'  liclniicd  liis 
ii('i;;liI)our  l)y  cn^fii^fiii;;-  in  it,  ;  if  the  lender,  iiuleed,  was  not 
deceived,  Init  pei'feotiy  know  tlio  ijinil/li/,  as  well  as  a^fe,  of  tlio 
iHirrower,  he  must  he  sii|t]i()sed  to  have  demanded  no  hij;her  ean^ 
tliaii  that  of  which  suf/i  a  [lerson  was  eapahle  ;  as,  if  Paul  lend  a 
line  liors(?  to  a  raw  youth,  Ik^  cannot  exac^t  the  same  de;j;re(>  of 
niana^'ement  and  circums|ie(;tion  which  he  would  from  a  ridine- 
iiiaster,  or  an  otliccr  of  dragoons"  (Jones,  p.  (I">,and  Story,  s,  2o7j. 

f'onrcdinirnl. 
"Since  o|ienness  and  honesty  are  the  sou!  of  contracts,  and  since 
'  a  su|ij)ression  of  truth  is  often  as  culpalile  as  an  ex])rcss  false- 
hood," I  accede  to  tlie  opinion  of  Mr.  l'othier,that  if  a  solilier  were 
to  horrow  a  horse  of  his  friend  for  a  hattle  expected  to  he  foue;ht 
the  next  morning",  and  werc!  fi)  cDjicrdl  /'ri>in  him  tlidl  li/'s  mr/i  liorsc 
inia  lis  jit  for  tin'  ticrr/rc,  and  if  the  horse  so  borrowed  were  shun  in 
till'  engagement  tlie  lender  ought  to  t)e  indemnilied  ;  for,  p'-ohahly 
the  dissimulation  of  the  l)orrower  induced  him  to  lend  th<  liorse  ; 
Imt,  had  the  soldier  openly  and  frankly  acknowledged  tliiit  In'  a-tis 
iiiiir/IUiiij  to  f.i'potti'  hix  Dir/i  lini:<i\  since,  in  case  ot'  a  loss,  he  was 
uiialde  to  purchase  another,  and  his  friend,  neverthole.'is,  had 
generously  lent  him  one,  the  lender  woidd  have  run,  as  in  other 
instances,  the  risk  of  the  day"'  (.loues,  p.  70).  See  also  Story 
(>.  '2\i\)  whos;iys,  "A  moresimple  case  oftacit  fraud  wouldhe,  where 
the  soldier  has  horrowed  the  horse  for  the  next  day,  concealing  the 
fact  of  any  expected  hattle,  or  of  any  intended  use  for  that  ])nrpose, 
lor  the  lender  may  he  fairly  presumed,  in  such  case,  to  lend  for  a 
joiu'iiey,  or  for  counnon  use,  and  not  for  war." 

Loan  for  (Dnnnon  Ih-uofit  of  Lender  and  Jior  rower. 
"  Besiilos  the  (jeneral  excc^jtion  to  the  rule  concerning  the 
degrees  of  neglect,  namely,  xi  </n/d  conreuit  rel  /ilns  vel  ni/nns, 
another  is,  where  goods  are  lent  for  a  use  in  which  the  lender  has 
It  coninioii  Interest  with  the  borrower  :  in  this  case,  as  in  other 
liailments  recljiroralli/  advantageous,  the  bailee  can  be  res])onsibl(( 
for  no  mon^  than  ord/na.'i/  negligence  ;  as,  if  Ste[)hen  and  IMiilip 
invite  some  counnon  friends  to  an  entertainment  prepared  at  their 
joint  expense,  for  which  purpose  Philip  lends  a  service  of  plate  to 
his  comi)anion,  who  undertak(>s  the  w  hole  management  of  the  feast, 
8tt'[)hen  is  obliged  only  to  tak(^  ordinari/  care  of  the  j)late  ;  but 
this,  in  truth,  is  rather  the  innominate  contract,  do  nt  facias,  than  a 
proper  loan"  (Jones,  72,  and  Story,  s.  238). 
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SECTION   V. 

REDELIVERY  OF  THE  SUBJECT-MATTER  OF  THE   LOAN 

FOR  USE. 

It  appeared  from  8(H!tion  I.  (Definitions),  ante,  ]),  UC,  that  tlie 
^oods  or  chattels  hac'.  to  he  restored  in  sjiecic. 

Bailee  or  Bailor  in  mora. 

"  If  tlie  hailee,  to  use  thc^  Uonian  expression,  he  in  mora,  tliat  is, 
if  rt  leffdl  demand  Imve  heen  mach'  hy  tlie  hailor,  he  must  answer 
for  any  casuaUy  that  hajjpens  after  the  demand  ;  unh'ss  in  cases 
where  it  may  he  stron^jly  presumed  that  tlie  same  accident  would 
have  hefallen  tlie  thinf^  hailed,  even  if  it  had  heen  restored  at  the 
proju^r  tinu^  ;  or  unless  the  hailee  have  Icfjally  tendered  thci  thin<r, 
and  the  bailor  have  ])ut  himself  in  mora  hy  refusinfj  to  accept  it : 
this  rule  (extends,  of  course,  to  cn'ery  species  of  bailment  "  (Jones, 
pp.  70,  71). 

"  So,  if  the  borrower  is  //(  mora,  as  it  is  technically  caUed,  that  is, 
if  he  is  in  default,  as  if  he  has  omitted  or  refused  to  return  the 
thin<r  loaned,  when  it  ou^lit  to  have  l)een  returned,  or  after  a  due 
demand,  he  will  be  responsible  for  any  subsequent  loss  thereof, 
although  it  mav  be  occasioned  by  accident  or  the  ci/<  major''  (Story, 
ss.  254,  251)).  ' 

See />o.^■^  Chapter  XT. — (*arriers,  Section  XVII. — Dama<!;es,  (A) 
causa  raiimuis  and  causa  pro.rima,  and  especially  the  case  of 
JJavis  v.  Garnett  {IS'M)),  (i  15in^.  71(;,  there  cited. 

Tncremejitx. 

In  makinj;  the  restitution  of  the  j)roperty  borrowed  the  borrower 
is  not  only  bound  to  restore  the  thin^f  specially,  but  also  the  incre- 
ments, earninirs,  and  <iains  derived  from  it.     See  also,  ante,  p.  80. 

Accessorial  s. 

"The  thintr  borrowed  is  not  only  to  be  returned,  but  everythiii;f 
thiit  is  accessorial  to  it.  Thus,  theyoun^of  an  animal  horn  during 
the  time  of  the  loan  is  to  \h>  restored  "  (Story,  s.  2(10).  (iJ) 

Canadian  CaseB. 

(3)  Cninmottutum. — In  the  case  of  a  gratuitous  loan,  all  the  increase  and 
olTspring  of  the  loan,  an<l  evcrvlhing  accessorial  to  it  (in  this  case  a  pair  of 
mares,  offsj)iings of  a  mare  loaned, and  jwrtion  of  harness ac([uired  as  j)a.viniiit 
for  the  use  of  oxen)  belong  to  the  lender,  and  must  be  returned  at  the 
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Place  of  Re-deliver;/, 

With  regard  to  the  jilaco  where  the  thin;];  is  to  be  returned, 
Story  says  (s.  2('l)  "The  common  law  seems  not  to  have  hiiil  down 
iinv  special  rules  on  this  suhject ;  hut  it  has  left  the  decision  to  he 
made  upon  the  particular  circumstances  of  each  case,  as  it  shall 
ai'ise,  according  to  the  presumed  int(>ntion  of  the  parties." 

Perhaps  the  rule  in  the  Sale  of  Uoods  Act,  IHIC?  (oC  &  T)?  Vict 
c.  71),  s.  2U  (1),  mii^ht   with  advanta^^e  he  adapted  somewhat  as 
I'ollows  :  A])art  from  any  contract,  express  or  implied,  the  place  of 
re-delivery  is  the  lender's  place  of  business  if  he  has  one,  and  if  not, 
his  resiilence  accordinj;  to  the  nature  of  the  thin<ito  be  re-dolivered. 

As  the  loan  is  solely  for  the  benefit  of  the  borrower  the  rule 
ante,  pp.  82,  IS.'},  ( 'hapter  II. — Deposits,  Section  VII.,  respecting 
the  place  of  re-delivery  of  deposits  is  not  applicable. 


SECTION  VI. 

POSSESSORY  INTEREST  AND  RIGHT  OF  ACTION  OF 
BORROWER  OR  LENDER. 

See  ante,  p.  38,  Chapter  I. — Introductory,  Section  VII. — Property 
in  Goods  antl  ( 'battels  ;  and  ante,  \).  78,  Chapter  II. — Deposits, 
Section  V. — Possessory  Interest,  etc.  What  is  saiil  there  would  seem 
to  a|>ply  with  still  greater  force  to  the  possession  of  a  liorrower  who 
has  the  right  to  iixe  the  things  lent  and  has  to  restore  them  lii  sju'c/e. 

Bacon,  in  his  Abridgement,  says  the  borrower  has  a  qualitied 
pro])erty.     I  subjoin  the  few  authorities  there  are  on  this  (piestion. 

If  a  man  lend  i'uother  his  sheep,  oxen,  or  his  cart,  the  l)orrower 
hath  a  ipialifu'tl  /irojicrt//  in  them,  according  to  the  purjuises  tor 
which  they  were  borrowed  ;  aiul  by  force  of  this  loan  they  may  be 
used  reasonably  for  these  purposes  and  for  the  time  agreed  on  ;  and 
if  they  perish  in  such  occupation  it  is  at  the  peril  of  the  lender  ; 
hut  if  they  perish  in  any  other  inanner  the  borrower  must  answer 
for  them  (Rac.  Abr.,  tit.  Bailment  (C.)). 

If  a  man  delivers  goods  to  another,  the  bailee  shall  have  a  general 
action  of  trespass  against  a  stranger,  because  he  is  answerable  over 
to  the  bailor  ;  for  a  man  ought  not  to  be  charged  with  an  injury  to 
another,  without  being  able  to  resort  to  the  original  cause  of  that 
injury,  and  in  amends  there  to  do  himself  right  (Hac.  Abr.  tit. 
Bailment  (D)). 


Canadian  Cases. 

(l('terminatii)n  of  the  loan,  and  arc  not  subject  to  sei/ure  under  executions 
asainst  the  bailee  (IHllarie  v.  DoijIp,  43  U.  (,'.  Q.  B.  442).  "  A  bailment  of  this 
kind  is  strictly  personal  and  continwl  to  the  borrower"  (per  ylrmowr,  J.). 
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"  If  durino-  tho  time  of  use,  a  stranger  molests  or  disturbs  the 
borrower  in  the  use,  tliore  tho  remedy  of  the  l)orrower  is  solely- 
a;ruin!ft  the  stran;j;er  and  not  against  tlic  lender,  xmless  the  stranger 
derives  a  title  from  the  lender,  or  does  the  aet  by  his  eonnivanee  ; 
or  unless  the  loan  is  made  in  bad  faith  by  the  lender,  knowing  that 
the  title  is  in  tho  stranger,  who  will  reclaim  it"  (Story,  s.  272). 

Borrou'cr  s  Liali/'l/'f//  from  Possessimi. 

1.  The  defendant  borrowed  a  horse  and  gig  of  IMessrs.  Delafosse 
and  (\).,  and  a  Mr.  Nieholls  accompanied  the  defendant  in  it  on 
an  excursion  into  the  country.  As  they  were  returning  home, 
Mr.  Nieholls  driving,  and  the  defendant  sitting  with  him  in  tho 
gig,  the  accident  ha])j)ened  which  was  the  subject  of  the  action. 

"  The  defendant  having  l)orrowed  them  (the  horse  and  chaise) 
for  his  own  enjovment,  and  not  to  use  ihem  for  the  service  of  the 
owner,  is  very  ])roperly  charged  as  in  the  possession  and  control 
of  them.  Tlien  the  question  is,  whether,  being  so  in  possession  of 
tluMii,  and  sitting  with  the  driver  of  them,  he  may  not  be  charged 
as  actually  driving  ?  I  think  he  may.  As  against  all  the  world 
but  Delafosse  and  ('o.  he  is  the  party  in  possession  :  he  is  present,  he 
has  the  actual  control,  and  he  ])ermits  another  person  to  drive.  I 
think  an  action  might  have  lain  against  him,  alleging  that  Nieholls, 
by  his  consent,  had  driven  improperly,  and  thereby  occasioned  the 
injury"  {W'lwatlej/  v.  J'atr/ck  (1837),  2  M.  &  AV.' 050,  at  p.  052  : 
Lord  Ah/ii(jc);(.\B.). 

2.  The  owners  of  a  horse  sent  it  to  the  plaintiff,  an  auctioneer, 
to  sell  by  auction,  and  gave  him  leave  to  use  it  mitil  it  was  sold. 
Whilst  the  horse  was  being  driven  in  the  plaintiffs  carriage  along 
a  street,  it  was  frightened  by  a  steam  traincar  of  the  defendants 
which  was  travelling  at  an  excessive  speed.  The  horse,  in  conse- 
quence, plunged  and  fell,  and  damaged  both  the  carriage  and  itself. 
The  accident  was  wholly  due  to  tho  negligence  of  the  defendants. 
The  plaintiff  brought  an  action  in  the  county  court  to  recover  the 
amount  of  the  dej)reciation  of  the  horse  as  well  as  the  damage  to 
the  carriage.  The  judge  directed  the  jury  that,  as  the  plaintiff  had 
not  been  guilty  of  any  negligence,  and  was  consequently  under  no 
liability  to  the  owners  of  the  horse,  he  was  not  entitled  to  recover 
for  the  injury  to  the  horse,  and  judgment  was  accordingly  entered 
for  the  damage  to  the  carriage  only.     The  plaintiff' appealed. 

"  Now,  it  seems  perfectly  clear  that  the  plaintiff'  was  under  no 
liability  to  his  bailor  for  the  damage  to  the  horse,  for  he  was  not  an 
insurer  and  he  had  not  i)een  guilty  of  any  negligence.  But  it  has 
been  contended  that,  notwithstanding  that  he  was  under  no  such 
liability,  he  was  nevertheless  entitled  to  recover  the  amount  of  the 
depreciation  because  he  was  in  possession  of  the  horse  at  the  time 
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of  th«  accident,  tliouffh  it  is  adniittod  that  having  recovered  such 
(l;inia<j;es  lie  would  Iiold  tliein  as  trustee  for  tlie  bailor.  I  cannot 
accede  to  that  view.  It  is  true  that  if  a  man  is  in  possession  of  a 
cliaftel,  and  his  possession  is  interfered  with,  he  mr.y  maintain  an 
action,  hut  only  for  the  injury  sustained  hy  himself.  The  right  to 
liring  an  action  against  the  wrongdoer  is  one  thing  ;  the  measure  of 
the  damages  recoverahle  in  such  action  is  another.  And  here  the 
plaintiff  has  suflfered  no  loss  at  all.  It  was  contended  that  though 
either  the  bailee  or  the  bailor  might  sue,  only  one  action  could  bo 
lirought,  and  that  if  the  bailee  recovered  tirst  the  bailor's  right  of 
action  was  barred,  and  the  remedy  of  the  bailor  in  such  a  case  was 
against  his  bailee  ns  for  money  had  and  received  to  his  use.  I  do 
not  agree  with  that  contention.  If  both  the  bailee  and  the  bailor 
have  suffered  damage  by  the  wrongful  act  of  a  third  party,  I  think 
that  each  may  bring  a  separate  action  for  the  loss  sustained  by 
himself.  I  cannot  understand  why  a  bailee  should  be  allowed  to 
recover  damages  beyond  the  extent  of  his  own  loss  simply  because 
lie  happened  to  be  in  possession"  {Claridye  v.  South  Stalf'ordshire 
Tramway  Co.,  [18y2]  1  Q.  B.  422,  at  pp.  423,  424  :  J/aidiiis,  J.). 

"  It  has  been  contended  that  because  the  })laintitt"  was  bailee  of  a 
horse  to  which  an  injury  was  done,  while  in  his  [lossession,  by  a 
third  person,  he  is  entitled  to  recover  from  the  wrongdoer  the 
amount  of  the  depreciation  of  the  horse,  notwithstanding  that  the 
injury  was  inflicted  under  circumstances  which  imposed  no  liability 
upon  the  plaintiff  as  towards  his  bailor.  The  mere  statement  of 
that  proposition  is  enough  to  show  that  it  cannot  be  true.  There 
are  many  cases,  no  doubt,  where  a  bailee  in  possession  of  a  chattel 
has  recovered  against  a  stranger  wrongfully  taking  it  out  of  his 
possession  or  destroying  it  the  full  value.  This  might  well  be  the 
ease  if  the  bailee  was  liable  over  to  the  bailor,  or  if  no  one  but  the 
hailce  was  in  a  position  to  sue. 

"  The  cases  that  have  been  cited  [Jcjf'ries  v.  Great  Western  Hail, 
( '.-.  (185G),  .5  El.  &  Bl.  802  ;  liooth  v.  'Wilson  (1817),1  Barn.  &  Aid. 
")lt  ;  Croft  v.  Alison  (1821),  4  Barn.  &  Aid.  ol»(),  and  Nieholls  v. 
lUitanl' (1SS5),  2  C.  M.  &  K.  659],  relate  only  to  the  right  of  a 
liailcc  to  maintain  an  action  ;  they  have  nothing  to  do  with  the 
measure  of  damages  recoverable  in  such  action.  A  physical 
intcrl'crciice  with  possession  is  a  wrong  for  which  undoubtedly  a 
l)ail('i'  may  sue  ;  but  it  is  quite  another  thing  to  say  that  he  may 
recover  in  such  action  the  same  damages  as  if  he  were  the  owner, 
it  has  been  argued  that  the  bailee  may  recover  as  trustee  for  the 
bailor  ;  but  for  ti^  proposition  there  is  no  authority  :  it  is  wholly 
repugnant  to  good  sense  ;  and  there  is  certainly  no  case  in  which  a 
bailee  has  recovered  damages  under  such  circumstiincea  i  nd  been 
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inndo  to  account  for  an  unascortninod  ))ortionof  tlioni  to  liis  liailor  " 
{Ihld.,  at  pj).  424,  12') :  n7//.s  .!.). 

i?.  "The  case  of  Clai'lihic  v.  South  Si<i/I'i»'(IkIi/iv  Tramway  Co., 
[l^<02]  1  Q.  I?.  422,  wliidi  hoars  on  tliis  point,  may  possihly 
nvpiirc  at  some  future  time  furtiier  consi(h'ration"  (.lAc*/.*;  v.  Great 
Kaxler,,  Hail.  (  o.,  i  l«ll.') ,  2  Q.  H.  :W7,  at  p.  ;Utl :  A.  L.  Smith,  L.J.)- 

Action  of  Trespass  I'//  Leiuler, 

1.  Trespass  for  rumiin<r  a^fainst  the  plaintiffs  chaise.  Plaintiff, 
a  stahle  keejter,  was  owner  of  a  chaise.  When  the  injury  was  done 
it  was  in  the  possession  of  one  Hrown,  a  friend  of  his,  whom  heliad 
perniitti'd  to  use  it.  Lord  I'MenhoroiKjh  said,  the  property  is 
proved  to  Ite  in  the  plaintiff,  ami  /u'imi'i  facie  tho  thinjf  is  to  he 
consi(h'red  in  his  leiral  possession,  whoever  may  ho  the  actual 
occupier.  Show  a  lettini;  for  a  certain  time  to  Brown,  and  the 
possession  would  he  in  him  ;  imt  a  mere  ;iratuitous  permission  to  a 
third  person  to  use  a  chattel  does  not,  in  contemplation  of  law,  take 
it  out  of  the  possession  of  the  owner,  and  he  may  maintain  trespass 
for  any  injury  ilone  to  it  while  it  is  so  used  {Lotan  v.  ( '/•(>.'-•.< 
(1810),  2  Camp.  4(;4). 

2.  "This  is  not  like  a  <iratuitous  permission  to  use  a  chattel,  as 
\n  Lot  a  II  v.  Cronn  ((1f<lO),  2  Camp.  4(14)  where  the  possession 
con.structively  remained  in  the  owner"  {//all  v.  I'ickard  (1812j, 
3  Oanip.  1}S7,  at  p.  l!S8  :  hord  /'lUenliorouifh). 

3.  "  It  is  fully  estahlished.  that,  in  the  case  of  ii  hailment  not  for 
reward,  either  the  hailor  or  the  l)ailee  may  hrin;;  an  action  for  an 
injury  to  the  thin^f  hailed"  (.lAa/'.v  v.  IjOihIoii  and  South  Western 
liail.  Co.  {l^i'^i),  11  C.  13.  (n.s.)  ?<')0,  at  p.  «54  :  Williams,.].). 


SEC  'TION     VII. 
BORROWER'S  LIEN. 

"  The  horrower  camiot  retain  the  tliinj^  borrowe»l  for  any 
antec<'dent  debt  due  to  him.  .  .  .  The  plain  reason  is  that  it 
would  be  a  departure  from  tho  tacit  obli;j;ations  of  the  contract. 
No  intention  to  ;i;ive  a  lien  for  a  debt  can  be  implied  from  the  jfrant 
of  a  mere  favour"  (Story,  s.  2(54). 

And  see  ante,  p.  97,  ('hapter  II. — Deposits,  Section  X. — 
Depositary's  Lien. 

With  regard  to  other  matters,  such  as  the  action  for  return  of  the 
subject-matter  of  the  loan  for  use,  or  its  value,  and  damages  for  its 
detention,  the  title  of  third  persons  to  the  subject  of  t\w  loan,  and 
Statute  of  Jjimitations,  the  reader  is  referreil  to  Sections  VII I., 
IX.  and  XI.  of  Chapter  II.— Deposits,  ante,  pp.  »3-  97, 100-102. 
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PART  III.— BAILMENTS  FOR  REWARD. 

CHAPTER  Y. 

PLEDGES. 

Section  I. — Definitions — 

((()  Lien,  J'lethje,  unil  Movttjage  distinguishaf,  )>.  132. 
(/»)  I 'ledges  clamjied,  p.  136. 

Section  II. — Contract  of  Flechjc — 

((()  Parties,  p.  130. 

(h)  Sid>je,t-m<t(ter  of  Pledyi;  i^.  13G. 

((•)  Title  of  Pledijor  to  Goods  and  Vhattels  plcdijal,  p.  138. 

((/)  Delivery,  p.  143. 

{e)  Consideration,  p.  147. 

Section     III. — riechjec's  Duty  and  Responsibility  at  Common  Law, 

p.  147. 
Section     IV. — Possessory  interest  of  Pledyec  at  Common  Law,  p.  149. 
Section      V. — Pledgee's  right  of  User  at  Common  Lato,  p.  151. 
Section     VI. — Re-delivery  of  Pledge  at  Common  Law  ami  Redemp- 
tion by  Pledgor,  p.  154. 
Section    VII. — Sale  of  Pledge,  p.  158. 
((()  Pledgor's  liiyht  of  Sale,  j).  158. 
(/<)  Pledgee's  lliijht  of  Sale  at  Common  Law,  j).  160. 
((■)  Pledgee  has  »o  liight  of  Foreelositre,  p.  162. 

(d)  Pledgee's  Aetion  for  the   Debt,  or  Deficit  after  Sale  at  Common  Law, 
p.  164. 

Section  VIII. — Owner's  Right  of  Action,  p.  165. 

Section     IX. — Title  of  Third  Person  to  Goods  and  Chattels,  p.  171. 

Section       X. — Statute  of  Limitations,  p.  171. 

Section     XI. — Execution,  p.  173. 

Section   XII. — Distress,  p.  175. 

Section  XIII. — Factors  and  t)ic  Factors  Acts,  p.  176. 

Section  XIV. — Pawnbrokers  and  the  Parvnbrokers  Act,  1872,  p.  195. 

nailiiu'iits  for  reward  include  what  are  called  Pledtfes  an  '. 
llirin<>s,  and  are  those  in  which  both  the  bailor  and  bailee  are 
IteneKted.  They  form  by  far  the  more  important  class  of  bailments 
IVoin  a  practical  standpoint.  They  are  also  the  more  extensive  of 
the  two  branches  of  bailments.  Bailments  for  reward  are  in  this 
work  sub-divided  into  two  groups,  viz.  :  Pledges  and  Hire,  and  they 
will  be  dealt  with  in  the  order  they  are  named. 
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SECTION  I. 

DEFINITIONS. 

"  WIkmi  goods  or  cliattcls  are  doHvcrod  to  another  as  a  pawn, 
to  l)(>  a  security  to  him  for  money  borrowed  of  him  by  the  bailor  ; 
and  this  is  ealled  in  Latin,  radium,  and  in  En<j;lish  a  jiawn  or  a 
pled<re"  ((\yfi/ii  v.  Bernard  (1704),  Ld.  Kaym.  U09,  at  p.  918: 
Jfolt,  C.J.).  " 

"  Pitinori  arcejdiim,  when  a  thin^f  is  bailed  by  a  debtor  to  his 
creditor  in  plt'di/e,  or  as  a  security  for  the  debt"  (Jones,  p.  'M>). 

'*  PIcdi/i/Kj  is  a  ha/lnu'iit  of  goods  by  a  debtor  to  his  creditor  to 
he  k'jit  (ill  the  debt  he  disc/iari/ed ""  (ihid.,  p.  118). 

"  In  the  common  law,  it  [the  term  pledge  or  pawn]  may  be 
defined  to  be  a  bailment  of  personal  property,  as  a  security  for  some 
debt  or  engagement"  (Story,  s.  28(1). 

The  words  pledge  and  pawn  appear  to  be  synonymous  ;  yet 
pledge  is  more  often  used  in  a  general  sense  an<l  pawn  in  a 
])artieular  sense. 

The  party  i)ledging  is  called  the  jtledgor,  pledger,  or  jiawnor, 
and  the  party  to  whom  the  pledge  is  made  is  called  the  pledgee, 
pawnee,   or  pawnbroker.     Pawnbroker,  however,  is  now  usually 
coniined  to  the  person  who  carries  on  the  trade  of  pawnbroking. 
From  these  definitions  it  appears  that : 

(i.)  The  subject-matter  of  a  pledge  is  ;/oods  or  chattels  ; 
(ii.)  The  goods  or  chattels  must  be  delivered  ; 
(iii.)  The  delivery  must  be  to  a  creditor  of  the  pledgor  to 

secure  his  deht. 
(iv.)  The  goods  or  chattels  are  to  be  kept  by  the  creditor  till 
t/ie  deht  he  discharijed. 
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(a)  Lien,  Pledge,  and  Mortgage  distinguished.  (1) 
Lien  arises  from  the  mode  of  dealing  between  the  parties,  the 

Canadian  Cases. 

(1)  As,  colliiteral  security  for  the  payment  of  certain  acceptances,  tlu' 
defendants  deposited  with  the  phvintitls  certain  of  the  defendants'  niort^^age 
Londs,  with  pcwer  of  wile  in  case  of  default.  After  default  and  recovery  ol' 
judgment  upon  the  acceptances,  plaintiffs  tiled  their  bill  on  behalf  of  all 
holders  of  similar  bonds  for  a  receiver  and  for  sale  of  the  railway : — Udd 
(Buin^J.),  "That  the  legal  title  in  the  bonds  did  not  pass  to  the  plaintilfs, 
but  that  they  were  pludj,'es  merely.  Their  remedy  was  a  sale  of  the  Ix  ids 
and  not  a  sale  of  the  railway."  Ui)on  appeal  ■.—Held,  that  having  regard  to 
the  surrounding  circumstances,  the  plaintiffs  were  not  pledgees  of  the  bonds, 
and  that  no  obligation  arose  upon  them  until  after  sale  of  them  by  tlie 
plaintiffs  under  their  power  {Wed  Cumberlaud  Iron  Vo.  v.  IVinnipeg,  6  Man. 
Rep.  388). 

There  are  three  kinds  of  security  :  the  first,  a  simple  lien  ;  the  second,  a 
mortgage  passing  tlie  property  out  and  out ;   the  third,  a  security  inter- 
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ii.s!i;i;o  of  trade,  or  it  is  ^ivon  hy  express  contract.  It  is  the  riyht  of 
a  creditor  to  retain  the  ;^oods  until  liis  doht  is  paid  or  satisfied.  It 
is  cither  particular  or  general.  Instances  of  lien  occur  throughout 
tliis  l)ook.     (See  Index.) 

I'h'ihje  is  a  (Irliren/  of  goods  to  a  creditor  as  security  for  his  deht 
and  the  r/(/lit  to  the  propertji  vests  in  the  creditor  so  far  as  is 
necessary  to  secure  the  debt.  The  pledgee  has  merely  a  special 
jiroperfi/  in  the  goods  pledged  until  the  deht  is  paid  oflF. 

Movtijafie  is  more  than  a  pledge,  it  is  n  rnnvei/anre  of  goods  to  the 
mortgagee  conditionalli/  tliat  if  the  goods  are  not  redeemed  at  the 
time  stij)ulated  the  title  of  the  mortgagee  becomes  ahsolitte  in  law. 

Tlie  above  distinction  may  be  gathered  from  a  perusal  of  the 
following  authorities  : 

1.  "A  mortgage  of  goods  is,  in  the  common  law,  distinguishable 
from  a  mere  jjawn.  By  a  grant  or  conveyance  of  goods  in  gage 
or  mortgage,  the  whole  legal  title  passes  conditionally  to  the 
mortgagee  ;  and  if  the  goods  are  not  redeemed  at  the  time 
stipulated,  the  title  becomes  absolute  at  law,  although  equity  will 
interfere  to  compel  a  redemption.  But  in  a  pledge,  a  special 
luoperty  only,  as  we  shall  presently  see,  passes  to  the  pledgee, 
the  general  property  remaining  in  the  ])ledgor.  There  is 
also  another  distinction.  In  the  case  of  a  ])ledg(!  of  personal 
jiiopcrty  the  right  of  the  pleilgee  is  not  consunnnated,  except  by 
])ossession  ;  and,  ordinarily,  when  that  possession  is  relinquished,  the 
right  of  the  pledgee  is  extinguished  or  waived.  But  in  the  case  of 
u  mortgage  of  personal  proj)erty,  the  right  of  property  passes  by 
tlic  conveyance  to  the  pledgee,  and  possession  is  not,  or  may  not  be, 
essential  to  create  or  to  support  the  title"  (Story,  s.  287). 

2.  "  Delivery  is  of  the  essence  of  an  English  pawn,  5  H.  7.  1. 
15ro.  Title  Pledges,  pi.  20.  Title  Trespass,  pi.  271  and  2  I{.  Itep. 
4211,  and  no  authority  contradicts  these  resolutions." 

'•  The  distinction  between  mortgages  and  pawns  is  laid  down  in 
Noy,  137,  and  in  Cro.  Jac.  245  (1).     There  is  a  dij/'erence  hetween 
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iiifiliate  betweeen  a  lien  and  a  mortgage,  viz.,  a  pledge.  The  authorities 
sliciw  tiuit  the  iliffereuce  between  ii  pledge  or  pawn  of  personal  chattels  and  a 
iiioilgage  of  them  is,  that  a  mortgage  passes  the  whole  legal  interest  and 
pKiperty  from  the  mortgagor  to  the  mortgagee,  and  possession  by  the  mort- 
gagee is  not  essential  to  create  his  title,  and,  generally  speaking,  is 
inconsistent  with  such  a  title,  while  a  pledge  Iransfera  only  a  special  property 
iu  the  thing  pledged,  the  general  property  continuing  with  the  pledgor. 
Tlie  pledgee's  riglit  is  not  complete  until  he  has  obtained  possession,  and 
his  right  or  special  property  is  to  hold  the  pledge  as  security  for  the  debt  or 
Liigagenient  of  the  pledgor,  and  on  default  to  sell  the  pledge.  {Per  Bain,  J., 
iu  IVest  Cumberland  v.  fVitmipeg,  6  Man.  Rep.  388.) 
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movt<iit<iiiui  of  Imnh  dtid  i>U-(hiln<i  of  (fomlK  ;  for  the  mort,<iii;f('('  l)iis 
an  iihsoluto  interest  in  the  lund,  wliereas  tlie  other  has  hut  a  special 
j»ro])erty  in  the  j^oods  to  (h'tain  them  *"()r  liis  security  :  /hi'  Fli'miiKj, 
(M1..I.,  \l  al.  (Sir  John  nalrlijl'  v.  i)arle»  (ICll).  Yelv.  17«.) 
The  delivery  is  nothin;i;  l>nt  the  liare  custody,  and  it  is  not  like  to 
n  nu)rt<,M;j-e  ;  for  then  he  that  has  the  interest  ou;;]it  to  have  the 
money,  hut  in  the  case  of  a  pledjie.  it  is  only  a  special  property 
in  him  that  takes  it,  and  the  ireneral  property  continues  in  the 
first  owner,  upon  tender  of  the  money  s<'cured  hy  the  pawn,  hy  the 
pawner,  the  property,  notwithstandin^f  the  refusal,  is  reduced 
constantly  to  the  pawner  without  claim  :  S.  ('.,  2  Hulst.  \W 
(/fi/all  \.  Rolh'  (17n»),  1  Atk.  ItJa,  at  p.  1(17  :  Btmwt,  J.). 

3.  "  A  innrtimiie  is  a  pl«'d<;e  and  more  ;  for  it  is  an  ahsolute 
pledge  to  hecome  an  absolute  interest,  if  not  redeemed  at  a  certain 
time  :  a  ph'ihje  is  a  deposit  of  p<'rsonal  etl'ects,  not  to  ho  taken  hack, 
hut  on  paynu'nt  of  a  certain  sum,  hy  express  stii)ulation  or  the 
course  of  trade  to  ho  a  lien  upon  them"  (Ji»i<'.>i  v.  Smith  (17l(J:), 
2  Ves.  372,  at  p.  378  :  Sir  Rivhanl  Pt'pjx'r  Anh;i,  M.H.). 

4.  "  Lien  [<feneral]  is  not  the  result  of  an  express  contract  ;  it 
is  ;iiven  hy  implication  of  law.  If,  therefore^  a  mercantile  relation, 
which  mi|j;ht  involve  a  lien,  is  created  hy  a  written  contract,  ami 
securitv  ^jriven  for  the  result  of  the  dealiuiis  in  that  relation,  the 
exprs,  ss  stipulation  and  ajireenuMit  of  the  parties  for  security  exclude 
lien,  a, id  limits  their  ri<ihts  hy  the  extent  of  the  express  contract  that 
they  have  made.  /•J.rjircxsiini  fttrit  iY)isare  taritiim.  If  a  consi^fuce 
takes  an  express  security,  it  exeUides  lien  "  (In  re  LcitlCs  I'lxtiih' 
(IStlO),  L.  H.  I  P.  ('.  -m,  at  J).  30r):  Lord  HV.s-//.»n/  deliveriu<r 
the  judgment  of  the  Judicial  Committee). 

f).  "  We  cannot  arrive  at  the  conclusion  that  he  [the  plaintitt']  is 
so  entitled  without  getting  rid  of  the  case  of  J)onald  v.  SuMIm 
(180(5),  L.  11.  1  Q.  B.  585  ;  and,  so  far  from  feeling  disposed  to  over- 
rule that  case,  we  are  satisfied  of  its  good  sense,  and  think  that  it 
puts  the  whole  matter  on  a  plain  and  intelligihle  footing.  Then; 
are  three  kinds  of  security  :  the  first,  a  simple  lion  ;  the  second,  a 
mortgage,  passing  the  property  out  and  out  ;  the  third,  a  security 
intermediates  l)etween  a  lien  and  a  mortgage,  viz.,  a  jiledge — where 
by  contract  a  deposit  of  goods  is  made  a  security  for  a  debt,  and 
the  right  to  the  property  vests  in  the  pledgee  so  far  as  is  necessary 
to  secure  the  debt.  It  is  true  the  pledgor  has  such  a  pro})erty  in 
the  article  pledged  as  he  can  convey  to  a  third  person,  but  he  has 
no  right  to  the  goods  without  paying  ort'  the  debt,  and  until  the 
debt  is  paid  ott'  the  pledgee  has  the  whole  present  interest.  If  he 
deals  with  it  in  a  manner  other  than  is  allowed  bv  law  for  the 
payment  of  his  debt,  then,  in  so  far  as  by  disposing  of  the 
reversionary  interest  of  the  pledgor  he  causes  to  the  pledgor  any 
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(lillicMiUy  ill  olitainiii^  posHcssioii  of  the  |»l(*<lj;((  on  payincnt  of  the 
Slim  diK',  and  tlicrohy  tlocs  liini  any  real  tlania^c,  ho  oonnnits  a 
lt';;al  wron^j  a;;aiiist  tlic  plcd^for.  lint,  it  is  a  contradiction  in  fac^t, 
and  woidd  be  to  call  a  tliin^;  that  which  it  is  not,  to  say  that  tho 
plfd^co  consents  hy  his  act  to  revest  in  the  pledjior  tho  innnediato 
interest  or  ri<>ht  in  the  pleiljre,  which  hy  the  har^^ain  is  out  of  the 
]iledH;or  and  in  the  pled;fee.  Thei'el'oro,  tor  any  suidi  wronjf  an 
action  of  trover  or  of  detinue,  each  of  which  assumes  an  innnediato 
ri;r|if  to  possession  in  the  |)laintift",  is  not  niaintainalde,  for  tluit 
ri;iht  clearly  is  not  in  the  jilaintitf"  (//(illlilaif  v.  lloh/itlt'  (18))8), 
L.  U.  3  I'ix.  2l»l>.  at  pp.  :5(>2,  :5(»:$  :  \\'ill,'.'<,  .).,  deliverin.;  tho 
jud;i;inent  of  the  Court  of  Excheipier  Chauiher  (ir/Z/cv,  Dlavklnini, 
Ki'dtliiij,  Monta<iue  Smith,  and  /y?/.s7i,  J  J.)  ). 

See  also  /ntsf,  j).  IH[>,  and  Chapter  X.  Innkeepers  ;  Ainnoi  v. 
MclAU'hlan  (iHSa),  23  Ch.  I).  :W0,  at  pp.  XW,  33')  :  A'a//,  J. 

(!.  "  Tho  very  notion  of  a  lien  is,  that  if  the  person  who  is 
entitled  to  tho  lion,  for  his  own  honefit  parts  with  tho  chattel  over 
which  ho  claims  to  exercise  it,  he  is  f^uilty  of  a  tortious  act.  Ho 
must  not  dispose  of  the  chattel  so  as  to  give  sonio  one  else  a  ri<fht  of 
possession  as  aijainst  himself.  The  lien  is  the  right  of  the  creditor 
to  retain  tho  goods  until  the  debt  is  paid  "  (Mullliwr  v.  I'lurcnce 
(1H78),  3  Q.  15.  1).  \M,  at  p.  4^9  :  liramweU,  I...!.  See  also 
Lni<i  V.  Kmns  (lS-40),  0  M.  &  W.  31),  at  pp.  11,  42:  J'urke,  13., 
l>oM,  p.  173.), 

7.  "  A  mortgage  conveys  tiio  whole  legal  interest  in  the 
chattels  ;  a  pawn  conveys  only  a  special  property,  leaving  the 
general  property  in  tlio  pawnor  :  a  i)awn  is  subject  in  law  to  a 
light  of  redemi)tion,  and  no  higher  or  ditt'enuit  right  of  redemi)tion 
exists  in  e(|uity  than  in  law  ;  a  mortgage  is  subject  not  only  to 
the  legal  condition  for  redemption,  but  to  the  super-added  equity. 
A  pawn  involves  transfer  of  tho  possession  from  the  pawnor  to 
tho  pawnee.  A  mortgage  may  bo  made  without  any  transfer  of 
possession.  In  my  opinion,  tlio  two  transactions  of  pawn  and 
mortgage  are  in  their  nature  distinct,  and  I  think  that,  except  l)y 
new  iigr(>em(>nt  between  tho  parties,  what  was  originally  a  pawn 
never  becomes  a  mortgage,  and  what  was  originally  a  mortgage 
never  becomes  a  pawn"  (A',/'  jiaiie  (tfj'iclnl  lieccinn'.  In  re  Movfitt 
(IHSO),  18  Q.  15.  D.  222,  at  pp.  234,  23.')  :   /V//,  L..I.). 

A  mere  pledge  is  not  within  the  Hills  of  Sale  Acts,  1878,  1882 
(41  &  42  Vict.  c.  31  and  4.')  &  4(1  Vict.  c.  43). 

"  When  a  transaction  is  one  of  pledge,  and  nothing  more,  the 
document  which  describes  it  is  not  a  '  bill  of  sale '  in  the  ordinary 
sense  of  the  words,  or  within  s.  4  of  the  Act  of  1878,  and  there- 
fore it  is  not  within  the  Act  of  1882  "  {E,v  parte  Iluhbanl  (1886), 
17  Q.  B.  D.  eyO,  at  p.  697  :  Lord  Esher,  M.R.). 
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''  The  tranwiu'tion  apiK^ars  to  mo  to  he  ii  pawn  or  plodgo,  ufcuin- 
paiiiwl  hy  a  (luciiiiuMit  rt';;ulatin|i;  tlio  rij^hts  of  the  pkul^oo  with 
regard  to  the  goods  of  which  tlie  possession  is  delivered  to  him. 
I  consider  it  clear  that  a  document  of  this  kind,  which  is  not 
intended  to  transfer  the  property  in  goods,  or  to  give  any  right  to 
the  possession  of  them,  is  not  within  either  of  the  Hills  of  Sal(> 
Acts,  and  is  not  struck  at  l>y  either  of  theni  "  (//»/(/.,  at  pp.  (11)8, 
CUD:  J!on;n,  L..I.). 

See  also  Charlesworl/i  v.  Mills,  [181*2]  A.  ('.  281,  ai)proving  of 
the  ahove  case. 

(b)  Pledges  classified. 

Pledges  may  be  classified  as  follows  • 
(i.)  The  common  law  pledge  ; 
(ii.)  The  pledge  hy  a  factor  ;  and 
(iii.)  The  pawn  with  a  pawnbroker. 
They  will  be  dealt  with  in  the  above  order. 


SEOTION  II. 
CONTRACT  OF  PLEDGE. 

(a)  Parties. 

The  capacity  to  be  parties  to  a  pledge  is  regulated  by  the  general 
law  concerning  capacity  to  contract.  In  the  case  of  factors  also, 
by  the  Factors  Act,  1889  (')2  &  51)  Vict.  c.  45),  and  in  the  case  of 
pawnbrokers  also,  by  the  Pawnbrokers  Act,  1872  (.'i5  &  3«5  Vict. 

c.  y;5). 

(b)  Subject-matter  of  Pledge. 

By  the  definitions,  the  subject-matter  of  a  pledge  is  goods  or 
chattels.     (See  ante,  p.  132.) 

"  The  property  pledged  may  be  anything  of  a  personal  nature, 
whether  corporc^al  or  otherwise,  so  that  it  bo  in  existence  and 
capable  of  actual  or  symbolic  delivery,  and  that  the  pawnor,  or 
some  person  by  whose  consent  he  pawns,  have  a  present  possession 
and  title  "  (Fisher  on  Mortgages,  3rd  ed.,  s.  81 ;  5th  ed.,  para.  11)3, 
p.  99). 

"And  first,  as  to  the  things  which  may  be  the  subject  of  it  [the 
contract  of  pledge].  These  are,  ordinarily,  goods  and  chattels  ; 
but  money,  debts,  negotiable  instruments,  choses  in  action,  and, 
indeed,  any  other  valuable  things  of  a  personal  nature,  such  as 
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|)iitont  rights  iind  nmnuscripts,  may,  by  the  common  law,  be 
(l<-liv(«ro(l  in  plodgo  "  (Story,  s.  290).  (2) 

In  Lock-wood  V  Kwer  (1742),  U  Mod.  275,  East  India  stock 
was  })lodgod. 

In  Donald  v.  Suckling  (18GG),  L.  R.  1  Q.  B.  585,  dobcnturos 
wcro  ])lodfTod. 

In  lAmilon  v.  Waite  (l«t)8),  L.  U.  6  Eq.  165,  Grand  Trunk  of 
Caiiiulii  railway  stock  was  pledged. 

In  /fallldai/  v.  Ilolijate  (18G8),  L.  R.  3  Ex.  299,  scrip  certifi- 
cates were  pledged  ;  and 

III  Taiflor  V.  Chester  (1809),  L.  R.  4  Q.  B.  309,  half  a  50/. 
liank  note  was  pledged. 

Documents  of  Title. 
By  the  Factors  Act,  1889  (52  &  53  Vict.  c.  45),  s.  3,  a  pledge  of 
the  "(locunienta  of  title  "  [as  defined  by  the  Act]  to  goods  shall  bo 
(IctMued  to  bo  a  pledge  of  the  goods.  It  has  been  decided,  however, 
that  this  provision  is  not  to  be  treated  as  an  enactment  relating  to 
all  i)ledge3  of  documents  of  title,  but  only  to  those  effected  by 
mercantile  agents.     (See  Imjlis  v.  Robertson,  [1898]  A.  C  61G.) 

What  may  not  he  Pledged. 

At  common  law,  upon  the  principle  of  public  policy,  an  assign- 
ment of  the  half-pay  of  a  military  officer  is  invalid,  and  can 
eonler  no  right  whatever  on  the  assignee.  (See  Flartij  v.  ikllum 
(17110),  3  T.  R.  G81  ;  Lidderdale  v.  The  Duke  of  Montrose  (1791), 
\  T.  R.  248  ;  and  Stone  v.  Lidderdale  (1795),  2  Anst.  533.) 

My  47  Geo.  3,  Sess.  2,  c.  25  (1807),  s.  4,  "All  assignments, 
liargains,  sales,  orders,  contracts,  agreements,  or  securities  what- 
soever, which  shall  be  given  or  made  by  any  person  entitled  to  any 
siu'li  pay,  pension,  allowance,  or  reliiif  as  aforesaid  [viz.,  ordereil 
l)y  tlio  secretary  at  war  and  paymasters  general  to  officers  or 
persons  who  have  served  in  her  Majesty's  forces,  or  any  widows  of 
any  such  officers  or  persons,  etc.  (see  s.  1)]  for,  upon,  or  in  respect 
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(2)  Section  30  (2)  of  ll.S.0. 1877,  c.  150,  gives  express  power  to  the  directors, 
umler  Llie  sanction  of  a  byelaw  approved  of  by  the  vote  of  not  less  than  two- 
tlii.ils  in  value  of  the  shareholders,  to  hypothecate  and  pledge  the  real  and 
personal  property  of  the  company  to  secure  any  sum  borrowed  for  the  purposes 
tliLieof.  When  the  depositing  of  goods  in  a  warehouse,  and  tlie  raising  of 
iiioney  on  the  security  thereof,  seems,  upon  the  evidence,  to  be  au  important 
cunstituent  for  the  successful  prosecution  of  the  company's  businese,  then  it 
would  be  such  a  matter  as  would  fall  within  the  competence  of  the  directors 
to  cause  to  be  done  through  their  manager,  as  was  the  course  of  dealing  in  this 
case  {Merchants'  Bank  v.  Hancock,  6  0.  R.  286). 

As  to  right  of  executors  to  pledge  personal  securities,  see  McLean  v.  Hime, 
27  U.  C.  C.  P.  195. 


13« 


IIAILMKNTS    KOlt    ItKWAUD. 


of  any  sucli  his  pay,  pension,  allowance,  or  reliot,  shall  he  ahsohitdy 
nnll  and  voiil  to  all  intents  and  ])urpos«'s"  repealed  hys.  liliioithe 
Army  Act,  l^JSl  (44  &  4')  Vict.  c.  '>i<)  ]  (see  /\ii/;i/il  v.  /iiilMri/ 
(IH.kS),  27  L.  .).  ("h.  5112  :  /J<>j/,l  v.  Ch,;d,am  (l.sf.i),;}  (iitV.  171j. 
By  the  Army  Ad,  IS.Sl  (44  it  4r)  Vict.  c.  ^)^i),  s.  141,  every 
assi^nnien  I',  and  every  clinriic  on.  and  every  agreement  to  assipi 
or  cIkhvi'  ,.iiy  deterred  i)ay,  or  military  reward  payalde  to  any 
otHcer  or  soldier  of  any  of  her  Majesty's  forces,  or  any  pension, 
allowance,  or  relief  payal)le  to  any  such  officer  or  soldier,  or  his 
widow,  diild,  or  other  relative,  or  to  any  person  in  res|)ect  of  any 
militarv  service,  shall,  except  so  far  as  the  same  is  made  in 
pm'saance  of  a  l{oyal  Warrant  for  the  henelit  of  the  I'amily  of  the 
person  entitled  thereto,  or  as  may  he  authorised  hy  any  Act  for 
the  time  hein<f  in  force,  ho  voiil. 

(c)  Title  of  Pledgor  to  Goods  and  Chattels  pledged. 

^1/  eommoii  lair  : 

(i.)  ]\Iere  possession  of  jioods  and  chattels  is  not  snllicient 
proof  of  property  a<:;ainst  the  true  owner. 

(ii.)  No  pledgor  can  <five  a  hetter  title  to  the  <foods  and 
chattels  than  he  has  himself,  and  the  real  owner  will 
not  he  hound,  except  to  the  extent  of  tlu*  interest  which 
he  has  partetl  with  or  an  authority,  express  or  implied, 
which  he  has  {^iven.  ('.)) 

(iii.)   Liens  are  personal,  and  cannot,  as  a  rule,  ho  transferred. 

The  ahove  common  law  rules  appear  from  tlie  authorities  next 
sriven.  To  what  extent  the  coDnnon  lair  lias  Iteen  a'^'red  hv 
statutes,  the  reader  is  referred  to  /msf,  Section  XIII. — Factors 
and  the  Factors  Acts,  and  Section  XIV. — Fawnhrokers  and  the 
Fawnhrokers  Act,  1872. 

Merc  possession  of  f>;oo(Is  and  chattels  is  not  at  common  law 
sufficient  jiroof  of  ownership  against  the  true  owner. 


Canadian  Cases. 

(3)  Wliere  Uktc  is  no  sale  at  all,  Imt  a  iirtc  olitainiug  ol'  goods  liy  fiilse 
pretences,  llie  inoperty  does  not  ]i!iss  out  of  tlie  i)laintills.  If,  therefore,  an 
innocent  jjledgee  obtains  the  i)ledi,'e  from  a  jierson  witli  whom  there  was  no 
contract,  he  must  submit  to  his  loss  unless  lie  can  sliow  that  the  pledgor  was 
in  posses-iiun  of  the  goods  in  some  other  capacity,  enabling  him  to  make  a 
valid  pledge  {lluuli  v.  Fry,  0.  R.  15,  122;  Factors  Act,  R.  S.  O.  181)7,  c.  150). 

A  bailee  or  jiawnee  of  goods  may  maintain  replevin  against  the  iiawnor  lnr 
a  wrongful  taking  of  the  goods  pledged.  I'roof  of  such  pawning  is  sullicieiit 
to  enable  the  pawnee  to  recover  in  an  issue  joined  upon  the  ordinary  i)lea  oi 
property  against  the  general  owner  {Gibson  v.  Boyd,  (New  Brunswick,)  1  Kcrr^ 
150). 
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1.  Trover  i'or  j)Iiit('  l)y  tlic  i)liiintifts,  who  claimoil  under  a  reiiiain- 
(lennaii  a^^ainst.  tlie  (l(>i'entlant,  to  wliom  it  was  jjawned  hy  the 
tenant  tor  life.  A(hiiiral  Stewart,  Ity  will,;iave  his  plate  to  trustees 
I'or  use  of  his  wife  dufantc  ridnilalc,  retpiiriujf  her  to  sij^n  an 
inventory,  whii-h  she  did  at  the  time  the  jilate  was  delivered  into 
her  possession.  She  afterwards  ])awned  it  for  a  valuahle  consi- 
deration witii  the  defendant,  who  had  no  notiee  of  the  settlement  ; 
and  Ix'fore  the  eommeneement  of  this  aetion  slie  died.  A  demand 
anil  rel'nsal  were  proved.  The  tpiestion  was.  whetluM"  the  defendant 
was  hound  to  deliver  up  the  plate  without  Iteing  paid  the  money  he 
had  advanced  on  it  ? 

I'd'  ciiriani. — This  point  is  clearly  cstahlished,  and  the  law 
must  remain  as  it  is  till  the  legislature  think  fit  to  j)rovide,  that 
the  possession  of  such  ehatt(ds  shall  he  a  proof  of  ownership  (/Axt/v 
v.  /',u'/y'/-(178.S),  2T.  U.  ;?7G). 

2.  "  Had  I  authority  to  alter  the  law,  as  the  mode  of  carryin^f 
on  coimnere('  has  altered,  I  would  say  that,  when  the  owner  of 
])roperty  conceals  hims(df,  whoever  can  prove  a  f^ood  title  under  the 
person  whom  the  concealed  owner  permits  to  hold  it,  should  retain 
tliat  property  a;;ainst  the  owner  :  hut  this  is  not  yet  the  law  of 
Kuiiland.  I'ossession  is  not  proof  of  ])roperty.  Our  ancestors 
kept  their  jfoods  in  their  own  possession.  If  a>>ents  were  employed 
liy  them  to  deal  with  their  property,  they  did  not  keep  themselves 
out  of  view,  and  the  extent  of  the  authority  of  the  a<i;ent  was  so 
well  known,  that  no  one  dealing  with  these  a<;'ents  could  he 
iinjiosed  upon.  l?ut  as  little  credit  was  given,  and  as  men  could 
not  trade  lieyond  their  capital,  they  were  seldom  reduced  to  the 
niressity  of  pledging  their  stock-in-trade.  The  sales  of  mer- 
eliandisc  were  made  in  market  overt,  and  if  the  buyers  conducteil 
tlienis(dves  honestly,  the  law  protected  them  from  sutt'erin?;"  hy 
purchasing  in  market  overt  property  that  did  not  belong  to  the 
]M'rson  of  whom  they  bought.  This  exception  in  our  law  proves 
tliat  if  a  person  accpiires  the  pos-<ession  of  pro|)erty  in  any  inode, 
other  than  that  of  sale  in  market  overt,  he  cannot  keep  it  against 
the  owner  ;  it  |)rove.s  at  the  same  time,  that,  as  connnerco  is  now 
carried  on,  the  purchaser  or  i)avvnee  should  have  the  sanu^  pro- 
tection against  him  who  permits  another  to  deal  with  his  property 
as  if  it  wen;  his  own.  JJut  a  small  proportion  of  the  merchandise 
that  is  now  brought  to  sale,  is  sold  in  nuirket  overt.  The  law 
relative  to  sales  in  market  overt,  attbrds,  therefore,  but  little 
protection  to  those  who  are  engaged  in  commerce. 

"The  owners  of  goods  for  many  reasons  keep  themselves  con- 
cealed, and  put  forward  brokers  to  act  lor  unknown  principals. 
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If  such  brokers  abuse  their  trust,  those  who  have  trusted  them 
should  suffer  :  but  it  is  for  the  legislature,  and  not  the  courts  of 
justice,  to  adapt  the  law  to  this  new  state  of  things.  As  the  law 
now  stands,  if  the  pawner  of  goods  has  no  authority  to  make  the 
pledge,  the  jjawnee  cannot  hold  them  against  the  owner " 
( Williams  V.  Barton  (1825),  3  Bing.  139,  at  pp.  145,  140  : 
Best,  C.J.). 

3.  "  Mere  possession,  with  no  further  indicia  of  title  than  a 
delivery  order,  is  not  sufficient  to  entitle  a  lurnd  fide  pawnee  of  the 
person  fraudulently  obtaining  possession  from  the  true  owner  to 
resist  the  claim  of  the  latter  in  an  action  of  trover"  (Kintis/onl  v. 
Merry  (185G),  1  H.  &  N.  503,  at  p.  516  :  Colerid</e,  J.,  delivering 
the  judgment  of  the  court). 

Title  of  person  clothed  with  apparent  authority  to  pled(je. 

4.  "  At  common  law,  a  person  in  possession  of  goods  could  not 
confer  on  another,  either  by  sale  or  by  pledge,  any  better  title  to 
the  goods  than  he  himself  had.  To  this  general  rule  there  was  an 
exception  of  sales  in  market  overt,  and  an  apjtarent  exception 
where  the  person  in  possession  had  a  title  defeasible  on  account  of 
fraud.  But  the  general  rule  was  that,  to  make  either  a  sale  or  a 
pledge  valid  against  the  owner  of  the  goods  sold  or  pledged,  it 
must  be  shown  that  the  seller  or  pleilger  had  authority  from  the 
owner  to  sell  or  pledge,  as  the  case  might  be.  If  the  owner  of 
the  goods  had  so  acted  as  to  clothe  the  seller  or  pledger  with 
apparent  authority  to  sell  or  pledge,  he  was  at  common  law 
precluded,  as  against  those  who  were  induced  l>ona  fide  to  act  on 
the  faith  of  that  apparent  authority,  from  denying  that  ho  had 
given  such  an  authority,  and  the  result  as  to  them  was  the  same 
as  if  he  had  really  given  it.  But  there  was  no  such  preclusion  as 
against  those  who  had  notice  that  the  real  authority  was  limited. 

"  And  the  possession  of  bills  of  lading  or  other  documents  of 
title  to  goods  diil  not  at  common  law  confer  on  the  holder  of  them 
any  greater  power  than  the  possession  of  the  goods  themselves. 
The  transfer  of  a  bill  of  lading  for  goods  in  transitu  had  the  same 
effect  in  defeating  the  unpaid  vendor's  right  to  stop  m  transitu 
that  an  actual  delivery  of  the  goods  themselves  under  the  same 
circumstances  would  have  had.  But  the  transfer  of  the  document 
of  title  by  means  of  which  actual  possession  of  the  goods  could  be 
obtained  had  no  greater  effect  at  common  law  than  the  transfer  of 
the  actual  possession. 

"  Lord  Tenterden  thus  states  the  law  (Abbot  on  Shipping, 
5th  edit.,  pt.  3,  ch.  ix.,  s.  ID,  p.  31(1)  :  'If  the  goods  were  sent 
to  the  consignee  as  a  factor,  it  was  thought  that  his  possession  of 
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the  bill  of  lading  could  not  in  reason  give  him  any  greater  power 
uvcr  tlio  goods  botbrc  their  arrival  than  his  actual  possession  of 
tlu'iu  afterwards  would  do :  and  as,  in  the  case  of  actual  possession, 
although  a  factor  might  sell  the  goods,  anJ  thereby  bind  his  principal, 
lii'oauso  his  employmont  and  authority  are  to  sell,  but  could  not 
pawn  or  pledge  them  because  he  is  not  by  his  employment 
authorised  so  to  do,  so,  before  the  arrival  of  the  goods,  it  was  held 
that  he  could  not  divest  the  consignor's  right  to  stop  them  by 
iudorsing  or  delivering  over  the  bill  of  lading  as  a  pleihje.^ 

"  The  proposition  that  a  factor  is  not  by  liis  employment  authorised 
to  pawn  or  pledge  goods  entrusted  to  him  was  for  many  years 
much  controverted  in  point  of  fact.  But,  it  having  once  been 
(lecidi'd  as  a  matter  of  law  that  he  was  not  so  authorised,  the  courts 
adhered  to  what  had  been  decided. 

"The  law  in  this  respect  has  been  altered  by  5&  G  Vict. c. 39, as  will 
!)o  shown  hereafter  :  but  the  legislature  did  not  alter  it  in  the  first 
Factors  Act  (4  Geo.  i,  c.  83)  except  in  the  case  of  consignments 
liy  sea.  In  M'Comliiex,  Darles  (1805),  7  East,  5,  the  decision  went 
so  far  as  to  hold  that  a  pledge  by  a  factor  was  so  totally  tortious 
as  not  even  to  transfer  the  lien  which  the  pledgor  himself  had. 
Tiiis  decision  is  made  no  longer  law  by  the  earlier  Factors  Acts  " 
((\)U'\.  Sorth  Western  Banh  (1875),  L.  U.  10  C.  P.  354,  at  pp.  3G2, 
6()\\,  304  :   JJlackhurn  J.). 


Title  for  valuable  consideration. 

"  Now,  with  regard  to  the  title  to  personal  property,  the  settled 
and  well  known  rules  of  law  may,  I  take  it,  be  thus  ex])ressed  : 
IJy  the  law  of  our  country  the  purchaser  of  a  chattel  takes  the 
chattel  as  a  general  rule,  subject  to  what  may  turn  out  to  be 
certain  infirmities  in  the  title.  If  he  purchases  the  chattel  in 
market  overt,  ho  obtains  a  title  which  is  good  against  all  the 
woild  ;  but  if  he  does  not  purchase  the  chattel  in  market  overt, 
aud  if  it  turns  out  that  tho  chattel  has  been  found  by  the  person 
will)  professed  to  sell  it,  the  purchaser  will  not  obtain  a  litle  good 
as  against  the  real  owner.  If  it  turns  out  that  the  chattol  has 
lii'cii  stolen  l)y  the  person  who  has  professed  to  sell  it,  the  purchaser 
will  not  obtain  a  title.  H  it  turns  out  that  the  chattel  has  come 
into  the  hands  of  the  i)erson  who  professed  to  sell  it,  by  a  ile  /ado 
contract,  that  is  to  say,  a  contract  which  has  purj/orted  to  pass 
tlu!  property  to  him  from  the  owner  of  the  jtroperty,  there  the 
IMirchaser  will  ol)tain  a  good  title,  even  although  afterwards  it 
should  appear  that  there  were  circumstances  connected  with  that 
contract  which  would  enable  the  original  owner  of  the  goods  to 
reduce  it,  and  to  set  it  aside,  because  these  circumstances  so  enabling 
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the  original  owner  of  the  goods,  or  of  the  cliattel,  to  reduce  the 
contract  and  set  it  aside,  will  not  he  allowed  to  interfere  with  a 
title  for  valuahlo  consideration  ohtained  hy  some  third  ])arty 
during  the  interval  whih'  the  contract  remained  unreduced " 
{Cvndy  v.Limhai/  (187^).  '.\  App.  (as.  i^)[},  at  pp.  403,  4C4  :  Lord 
Cairns,  L.C). 

y'/tle  to  sell  does  not  (jire  title  to  pledge  (see  Factors  Acts, 
post,  Section  XUl.). 

"  Tt  is  manifest  that  when  a  man  is  dealing  with  other  i)eople's 
goods,  the  difference  hetween  an  authority  to  .sell,  and  an  authority 
to  mortgage  or  pledge,  is  one  which  may  go  to  the  root  of  all  the 
motives  and  purposes  of  the  transaction.  The  ohject  of  a  person 
who  has  goods  to  sell  is  to  turn  them  into  money,  hut  when  those 
goods  are  deposited  l)y  way  of  security  for  money  borrowetl  it  is 
a  transaction  of  a  totally  dift'erent  character.  If  the  owner  of  the 
goods  does  not  get  the  money,  liis  object  and  purpose  are  simply 
defeated;  and  if  on  the  other  hand,  he  does  get  the  money,  a  ditferent 
object  and  ditferent  purpose  are  substituted  for  the  first,  namely 
that  of  l)orrowin^  monev  and  contractinjf  th(>  relation  of  debtor 
with  a  creditor,  while  retaining  a  redeemable  title  to  tlie  goods 
instead  of  exchanging  the  title  to  the  goods  for  a  title,  unaccom- 
|)anied  by  any  indebtedness,  to  their  full  equivalent  in  money. 
Not  only  in  the  nature  of  the  case  are  there  these  differences,  but 
there  is  no  system  of  jurisprudence  which  does  not  recognise 
them.  ,  .  .  Therefore,  to  say  that  where  there  is  j tower 
given  by  law  to  sell,  where  a  purchaser  has  by  law  a  good  title 
under  circumstances  particularly  defined,  that  power  extends  by 
implication  to  a  {)ledge,  and  that  the  pledgee  will  have  a  good 
title  also,  is  an  assumption  for  which  neither  reason  nor  authority 
has  been,  nor  1  think  can  be, alleged"  (C/ti/  Bank  v.  Harrow {lUbi)), 
5  App.  Cas.  0G4,  at  })p.  070,  071 :  Lord  Selbonie,  L.C). 

Title  Kiider  conlru-t  induced  hi/  fraud. 

"  I  think  a  confusion  has  arisen  as  to  the  kind  of  inferences  to 
be  drawn  from  the  case  of  Kimjsford  v.  Merrn  ( ItioO),  I  H.  &  N. 
503 — a  confusion  of  two  totally  different  things.  If  a  contract  is 
induced  by  fraud,  that  contract  may  be  affirmed  or  disaffirmed, 
and,  until  it  is  disaffirmed,  any  person  dealing  on  the  faith  of  that 
contract  is  protected,  because  until  it  is  disaffirmed  it  is  a  perfectly 
good  contract.  1  think  it  was  made  out  before  us  that  here  there 
was  no  contract  at  all,  and  if  the  case  had  turned  upon  that 
question  alone,  I  shouKl  say  that  no  property  had  passed.  But 
that  is  not  the  only  question.  There  may  be  a  question  where, 
although  no  property  had  in  fact  [tassed,  yet  the  true  i,wner  has 
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allowed  anothor  por«ion  to  liold  hinisolf  out  as  the  owner  fn  such  a 
way  as  to  make  an  innoc-cnt  })(M'.son  enter  into  a  contract,  which 
contract  l)eing  [uM'tbriued  cannot  he  set  aside.  The  case  of 
Klmjs^fofd  V.  Mev)'ii  (IS')!)),  1  II.  &  N.  503,  as  to  which,  as  I  say, 
a  considerable  amount  of  misapprehension  lias  existed  before  now, 
was  a  case  in  which,  in  truth,  there  was  neither  a  holding  out  nor 
was  there,  in  fact,  a  contract"  {Henderson  and  Co,  v.  Williams, 
[KS'jr>]  1  Q.  B.  521,  at  p.  525  :   Lord  IlahJnmj). 

(d)  Delivery. 

As  we  have  seen  from  the  definitions  of  "  Pledge,"  ante,  p.  132, 
there  must  be  dellccry  of  the  goods  to  the  pledgee  and  a  keeping 
of  them  by  him.  The  delivery  need  not  be  simultaneous  with  the 
lending  of  the  money.  The  delivery  may  be  a  de  facto  or  an  actual 
delivery,  eji.,  a  manual  delivery  if  the  goods  are  not  bulky.  The 
delivery  may  also  be  symbolical  or  constructive,  e.g.,  by  delivery  of 
the  key  of  the  warehouse  where  the  goods  are  stored,  or  something 
may  be  done  which  is  ecpiivalent  to  delivery,  e.y.,  a  keeping  of  the 
goods  without  any  actual  delivery,  as  when  the  pledgee  already  has 
the  goods.  Ag;iiu,  the  general  principles  of  the  law  of  agency  apply, 
and  the  pledgor  and  pledgee  may  each  act  through  the  medium 
of  another  party,  such  agent  being  constituted  by  express  appoint- 
ment or  by  implication  of  law  arising  from  the  circumstances 
in  which  the  parties  stand,  the  maxims  Qui  per  aliiini  favit  per 
seipsitm  facere  videtur  and  Omnis  ratihahitio  retrh  tra/iitur,  et 
mandato  a'</iiiparatur  both  applying. 

See  also  ante,  p.  53,  Chapter  II. — Deposi  s.  Section  II. — 
(e)  Delivery  and  ( 'ustody  of  Deposit,  and  the  fol'ov.ii'  ;>  authorities  : — 

"  In  the  old  books  they  took  the  nature  of  a  pledge  to  be,  that  it 
ought  to  be  delivered  at  the  same  time  that  the  money  was  lent  ; 
and  if  the  goods  were  not  delivered  at  the  same  time,  in  security 
of  the  money,  they  did  not  plead  it  as  a  pledge,  but  in  the  nature 
of  1  licensi*,  to  excuse  the  trespass.  But  by  later  authorities  it 
ajipears  that  the  pawnbroker  [ipucre,  pledgee]  hath  a  special  pro- 
perty, though  it  bo  not  delivered  at  the  time  of  the  mpney  lent  " 
(Bac.  Abr.  Bailment  (B).). 

See  post,  pp.  140,  147,  Jlilton  v.  Tucker  (1888),  39  Ch.  D.  GGD, 
at  p.  G77. 

Actual  or  constructive  delivery. 

"The  transaction  was  this  :  Martin  (the  plaintilf)  being  in 
possession  of  a  horse,  a  van,  a  cart,  and  two  sets  of  harness,  and 
lieing  indebted  to  Bowers,  delivered  to  him  the  van,  horse,  and  one 
set  of  harness,  and  authorised  him  by  a  written  memorandum  to 
take  the  cart  and  the  other  set  of  harness  [left  in  the  plaintiti''s 
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possossion]  to  hold  until  ho,  Mirtln,  repaid  him  tho  dclit.  Tho 
efloct  of  this  arnmircmciit  was,  that  tlx^  ;f()od.s  wcro  liandt'd  to 
Bowcr.s  as  a  plodt^o.  liowors  stood  in  the  position  of  a  pawnee. 
Now,  I  take  the  law  to  be,  that  to  constitute  a  valid  pled<i;e,  there 
must  bo  a  delivery  of  tho  article  cither  actual  or  constructive  to 
the  pawnee  ;  and,  inasnnich  as  the  memoran<lum  purported  to 
assio;n  the  property  to  liowers,  and  as  tho  horso  and  cart  [i/iKrvc, 
cart  and  one  set  of  /idniesf]  renuiined  in  the  stable  of  Martin,  the 
([uestion  is  whether  there  has  l)een  a  valid  pled^fc  here.  The 
evidence  on  this  jjoint  was,  that  Bowers  havin<>;  no  stable, 
requested  Martin  to  allow  the  cart  and  harness  to  remain  in  his. 
In  the  written  a^ireeincnt  the  articles  are  stated  to  be  in  tho 
possession  of  liowors.  Possession  is  an  ccpiivocal  term  :  it  may 
mean  either  actual  manual  possession  or  the  mere  rij;ht  of 
possession.  Tho  (pu\stion  is,  whether,  as  between  these  i)arties, 
tho  words  used  constitute  the  premise's  of  Martin  tlio  premises  of 
Bowers  for  this  purpose,  I  am  clearly  of  opinion  that  the  inten- 
tion of  the  parties  will  be  carried  out  by  holdin<r  them  to  be  so. 
It  has  over  and  over  atjain  been  deciiled  that  the  words  of  an 
a<i;recment  are  to  have  ett'ect  according  to  the  mind  and  intention 
of  tho  i)arties.  Thus,  a  delivery  of  ^oods  in  satisfaction  of  a  debt 
has  boon  held  to  amount  to  payment  (Cainiaii  v.  IToo*/  (18B7). 
2  M.  «fe  W.  id')).  80  where  goods  have  been  i)urchased  an<l  left 
in  the  possession  of  the  vendor  for  a  special  puri)ose  of  the  vendee, 
that  has  been  held  to  amount  to  a  delivery  {Elmore  v.  Stone 
(iy09),  1  Taunt.  458).  So,  whore  a  horse  was  sold  but  left  in  the 
stable  of  the  seller,  bein<^  only  removed  to  another  stall,  that  was 
held  to  amount  as  between  the  buyer  and  tho  seller  to  a  delivery. 
And  in  many  instances  the  warehouse  of  the  vendor  has  bct^n  held 
to  be  the  warehouse  of  the  purchaser,  in  order  to  carry  out  the 
intention  of  the  parties"  {Martin  v.  Ueld  (18G2),  11  (\  B.  (n.s.) 
730,  at  pp.  734,  735  :   Erie,  C.J.).  (4) 

"  Till  possession  is  given  tho  intended  pledgee  has  only  a  riglit 
of  action  on  the  contract,  and  no  interest  in  the  tiling  itself: 
Ihnpes  V.  Hall  (1827),  7  B.  &  V.  481"  {Donald  v.  SuckUmj 
(July  7th,  180G),  L.  H.  1  Q.  B.  58.'),  at  p.  (;i3  :  lilaiUurn,^.).  (5) 
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Canadian  Cases. 

(4)  The  delivery  of  warehouse  recciitts  for  flour,  and  the  delivery  of  orders 
therefor,  is  not  a  constructive  delivery  of  possession  of  the  flour  {Dendy  v. 
Goodenougk,  5  U.  C.  C.  P.  163). 

(5)  "  Possession  is  a  question  of  fact,  not  of  law.  Certain  lei,'al  results,  such 
as  acquisition  of  title  under  the  statute  of  limitations,  and  the  right  to  defend 
possession  and  re-acquire  it  after  loss  or  forcible  taking  away,  are  legal  con- 
sequences of  possession  ;  but  in  itself  it  is  a  jture  question  of  fact,  consisting, 
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Actual  delivi'i'ii  not  nectssarij. 

*'  Now,  with  ivspcc't  to  a  plcd^ci  accortliiiif  to  tlio  law  ol'  this 
(■(imitrv,  a  mero  contract  to  plcdgi^  oven  specific  ^oods,  and  even 
;iltli()ii;i;li  tlu!  nionoy  is  actually  advanced  upon  the  faith  of  th<* 
iimtract,  is  not  snfHcient  to  carry  the  le<ral  prop(Mty  in  the  ^oods. 
But  in  order  to  complete  the  pledi;'e,  it  is  not 
necessary  that  there  should  ho  an  actual  delivery  of  the  chattel  to 
till'  p!e(|M;o(>  :  it  is  snfHcient,  as  was  decided  in  /ucrcn  v.  Cd/ipcr 
(li>;)(S),  ;■)  Uin^.  (n.c.)  I'M),  and  the  other  cases  to  which  reference 
WHS  made  in  tlui  course  of  tlu*  ar^innent,  if  there  he  a  constriietivi* 
(Irlivcry.  It  is  not  necessary  that  the  sul)ject  of  the  pled<i;e  r<iiould 
have  actually  |)assed  from  the  hands  of  the  pledgor  to  those  of  the 
I'lcdp-e.  The  property  in  the  i^oods  may  pass,  even  th<)u<4h  they 
rrmaiii  in  the  possession  of  the  pled^^or,  provided  they  do  so  hy 
virtue  of  a  cor^tract  between  the  parties  which  nudios  the  custody 
dl'  the  plediror  the  custody  of  the  pledgee.  ((1)  Such  was  tlu'  case 
(if  lurrc.f  V.  ('(ijijier  (183^),  i)  Bin^'.  (x.c.)  18(1,  where  tho  nuister  of 
a  vessel  pledgoil  his  chronometer  with  his  owner,  under  a  contract 
liy  which  he  was  to  be  allowed  to  retain  possession  of  it  for  the 
purposo  of  the  voya<ro  he  was  about  to  midertake  ;  und,  the  nuister 
imvin^i-  subsequently  disposed  of  the  chronometer  to  another  person, 
the  pleilo;ee  was  held  entitled  to  recover  it  from  tho  purchaser. 
So  in  many  cases  a  symbolical  delivery  is  held  to  be  sutticient, 
;i  symbolical  delivery  bein^-  equivalent  to  such  a  constructive 
delivery  as  will  complete  a  pledtfe.  If  it  were  necessary  that  1 
should  hiy  down,  as  in  a  code  all  tho  series  of  circumstances  which 
miiiht  1)0  held  to  constitute  a  syml)olical  delivery,  I  should  have 
desired  more  time  to  consider  the  nuvtter.  I  shoulil  have  liked  to 
consider,  amon<i;st  other  cases,  whether  the  delivery  of  tho  key  of 
the  warehouse  in  which  j^oods  are  stored  was  or  was  not  a  sufticient 
symbolical  deMvery  of  the  ^oods,  and  wliether  the  claim  of  the  person 
to  whom  it  w  .  {fiven  could  be  defeated  by  the  fabrication  of  another 
key  in  order  to  deceive  a  second  lender "  (Mei/erstein  v.  Ikirher 
( Xovendx'r  24th,  186t)),  L.  It.  2  C.  P.  38,  at  pp.  5] ,  52  :    WlUes,  J.). 

"Ordinarily  by  tho  common  law,  although  of  course, a  mortgage 
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as  ii  ddus,  of  the  power  of  physical  disposition  of  the  tiling  which  is  the  suhject 
(if  it,  coupleil  with  the  intention  to  possess  as  owma- " ( per  Strong,  J. :  Kiidoch  v. 
Hn-ihna;  14  S.  C.  R.  80).     See  ante,  p.  53. 

(G)  There  may  be  a  pledge  of  goods,  although  they  remain  in  the  hands  of 
tlic  pludyor  so  long  as  there  is  a  constructive  delivery,  and  the  goods  remain 
with  the  iiledgor  by  virtue  of  a  contract  with  him  to  that  eft'cct,  which  makes 
the  custody  of  the  pledgor  that  of  the  pledgee  {In  re  Colenuin,  34  U.  C.  Q.  B. 

f)7(;). 
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may  b(  ^rivcn  of  cliiittcls  as  well  as  ol'  land  without  ilolivoriii^f 
possession,  yvt  a  luoro  pledge  cannot  be  given  without  the  ilelivery 
of  tlw  possession  of  the  goods"  (Ji/crs  v.  I'/ic  South  Australian 
liankinii  r<».  (1H71),  L.  U.  W  \\  ('.  ')48,  at  p.  b'A  :  Mellish,  L.J., 
delivering  the  judgment  of  the  Judicial  Connnittee). 

Jk'llvi'i'ii  of  ki'ii — Delirerij  need  not  be  contemporaneous  icith 

the  pledije. 

"  There  ar(>  several  cases  cited  on  the  interesting  question  of  the 
etJ'eet  of  delivery  of  a  key.  I  think,  when  they  are  examined, 
th(^y  all  really  come  to  this,  that  the  delivery  of  the  key  in  order  to 
make  constructive  possession  must  bo  under  such  circu!  stances 
that  it  really  iloes  pass  the  full  control  of  the  place  to  which 
ad'nission  is  to  be  gained  by  means  of  the  key ;  as,  for  instance, 
where  timber  is  de|)osited  in  a  warehouse.  The  delivery  of  the  key 
is  the  symbol  of  possession  where  the  possession  itself  is  practically 
impossible.  A  man  being  unable  to  carry  about  with  him,  or,  at  any 
rate,  to  conveniently  move  to  his  own  warehouse  adjoining,  a  large 
quantity  of  timber,  the  delivery  of  a  key  giving  exclusive  control 
is  regarded  as  delivery  of  possession  itself.  I  think  that  principle 
runs  through  all  the  cases  on  delivery  of  the  key  as  e(iuivalent  to 
delivery  of  possession.  That  being  so,  I  must  decide  this  question 
of  law  which  has  been  raised — whether  it  is  essential  to  a  pledge, 
not  that  there  should  be  a  delivery,  because  that  is  admitted  to  l)o 
essential,  but  that  delivery  should  be  actually  contemporaneous 
with  tlu!  advance  of  the  money.  When  I  say  actually  contempo- 
raneous, I  am  not  proposing  to  discuss  a  case  where  delivery  has 
followed  within  an  hour  or  a  day  afterwards,  so  that  in  support  of 
the  honesty  of  the  transaction  one  might  assume  them  to  be 
practically  contemporaneous,  though  not  identical  in  point  of  time. 
But  what  is  the  eflfect  where  an  advance  is  nuide  as  here,  iu 
November,  and  the  delivery  is  not  given  until  a  mouth  later,  but 
then  comes  in  pursuance  and  in  fulfilment  of  the  contract.  1 
have  i)ointed  out  that  until  delivery  is  made  there  is  nothing  but  a 
contract,  and  the  contract  does  not  pass  the  property  without  such 
incidents  as  1  have  already  mentioned,  liut  I  am  not  aware  of 
any  authority  which  goes  so  far  as  to  say  that  the  delivery  nuist 
be  contemjjoraneous  so  long  as  it  is  in  honest  fulfilment  of  the 
contract;  and  that  case  of  Reeves  v.  Capper  (18158),  ')  Bing. 
(n.c.)  130,  certainly  is  an  authority  the  other  way.  Mr.  Harbcu- 
says  that  Reeves  v.  Capper  would  not  bo  decided  in  the  same  way 
now  as  it  wag  decided  by  a  full  Court  of  Common  Pleas  fifty 
years  ago,  or  nearly  so.  But  until  that  case  is  overruled  it  is 
binding  upon  me,  and  I,  of  course,  must  follow  it,  but  I  think  it 
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ripht  to  aiM,  irrespoctivo  of  tlmt  docision,  I  am  at  a  loss  to  tindor- 
stiiiul  why  (lolivcry  slioultl  ho  uctnully  contoinporancous  with  \hv 
iidvanoe.  It  scoiiis  to  iu(^  that  tlio  transaction  may  ho  divitlt'd  into 
two  parts,  and  that  though  fraud  may  intcrvono  in  any  case, 
liowcvor  careful  lawyers  or  actors  may  ho,  still,  roinemherin^  that, 
in  the  meantime,  there  is  no  property  in  the  lender  until  he  has  j^ot 
tlie  ^foods,  it  seems  to  mo  a  very  small  openinj^  for  fraud  to  hold 
that  the  delivery  need  not  he  actually  contemporaneous  with  tho 
plediro.  My  view  of  tho  law  certainly  is,  that  if  money  is 
advanced,  as  here,  on  a  contract  that  floods  shall  ho  (hdivorcd 
and  that  then  those  floods  arc  delivered  in  ])ursnanco  of  that 
contract,  tho  same  legal  results  follow  as  if  t,h(!  money  was 
handed  over  with  ono  hand  and  the  goods  received  with  the 
other"  (initon  v.  Tiick'r  (188»),  31)  (Jh.  D.  GGlt,  at  pp.  GIG,  (577  : 
Kckc'icic/i,  J.). 

(e)  Consideration. 

The  reader  is  referred  to  ante,  p.  .55,  Chapter  II. — l)o])osits, 
Section  II. — (f)  Consideration,  and  p.  10.5,  Chapter  III. — 
Mandates,  Section  II.  (e)  Consideration. 


M 
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SECTION  III. 

PLEDGEE'S    DUTY   AND    RESPONSIBILITY  AT 
COMMON   LAW. 

Tho  ploilgec  is  hound  to  use  only  ordinary  care  and  diligence. 
As  to  tho  meaning  of  ordinary  care,  see  tmte,  p.  12,  Chapter  I. — 
Introductory,  Section  III. — Degrees  of  Care  and  Neglect. 

Ordinary  Care. 

"  It  is  sufficient  if  the  pawnee  use  true  diligence,  and  he  will  he 
indemnified  in  so  doing,  and  notwithstanding  the  loss,  yet  he  shall 
resort  to  the  pawnor  for  his  deht.  Agreeal)le  to  this  is  21)  Ass.  28,  and 
Soitlhcote^s  Case  is.  But,  indeed,  tho  reason  given  in  Southcote^s  Case 
is,  hecause  the  pawnee  has  a  special  property  in  pawn.  But  that  is 
not  tho  reason  of  tho  case  ;  and  there  is  another  reason  given  for  it 
in  tho  Book  of  Assize,  which  is,  indeed,  the  true  reason  of  all  these 
cases,  that  the  law  requires  nothing  extraordinary  of  the  pawnee, 
hut  only  that  he  shall  use  an  ordinary  care  for  restoring  the  goods" 
{Couijs  V.  Bernard  (1704),  Ld.  Kaym.  UOl),  at  p.  917  :  Jlolt,  C.J.). 

"A  paivnee  is  answerahle  for  ordinary  neglect"  (Jones,  p.  Hi)). 

"  In  every  case  where  the  pledge  has  suffered  any  injury  by  the 
default  of  the  pledgee,  the  owner  is  entitled  to  a  recompense  in 
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jiroportion  to  tho  damafri.s  sustninod  by  him.  But,  in  ostiniiitiiijj; 
t\w  (Iainii|f('s,  no  coniiu'nsation  is  to  bo  made  for  tiny  injury  wliicli 
has  arisen  l)y  accidont,  or  from  the  natural  decay  of  tho  j)l"d;i;o  " 
(Story,  s.  :\r)l). 

"  If  the  jiawnee  loso  the  goods  without  any  default  in  him,  it 
shall  1)0  the  loss  of  the  owner,  and  the  |)awnec!  shall  liave  an 
aetion  again.st  him  for  the  monoy  (Sal.  522)  "  (Com,  Dijf.  Mort- 
pige  (A.)). 

'/'///;/■/. 

"The  true  principles  supported  by  the  authorities  scorns  to  lie 
that  theft,  per  ge,  estaldishes  neither  responsibility  nor  irresponsi- 
bility in  the  bailee.  If  tho  thelt  is  occasioned  by  any  negligence, 
the  bailee  is  responsible  ;  if  without  any  negligence  he  is  dis- 
charged. Ordinary  diligence  is  not  disprovinl,  even  presumptively, 
l)y  mere  theft  ;  but  the  proper  conclusion  must  be  drawn  from 
weighing  all  the  circumstances  of  the  particular  case.  This  is  the 
just  -Inctrino  to  which  the  learned  mind  of  Mr.  Chancellor  A'ent 
has  arrived,  after  a  large  survey  of  the  authorities  ;  iind  it  seems 
at  once  riitional  and  convenient "  (Story,  s.  33b). 

Account  of  Profits. 

"  Another  duty  of  the  pawnee  at  the  common  law  is,  to  render  a 
due  accoimt  of  all  the  income,  profits  and  advantages  derived  by 
him  from  the  pledge,  in  all  cases  where  such  an  account  is  within 
the  scope  of  tho  bailment.  ...  If  the  pawn  consists  of  cows, 
horses,  or  other  cattle,  the  })rofits  of  their  labour  are  also  to  be 
accounted  for,  if  within  the  contemplation  of  the  parties. 
So,  if  it  is  contemplated  between  the  i)arties,  that  tho  pledge  shall 
bo  employed  in  its  usual  business  upon  profit ;  as  a  ferry-boat  at  a 
ferry,  or  a  coach  and  horses  at  a  customary  carriage  of  passengers" 
(Story,  s.  3-43). 

Increments. 

"  Another  duty  of  the  pawnee  is,  to  return  the  pledge  and  its 
increments,  if  any,  after  the  debt  or  other  duty  has  been 
discharged.  (7)     Of  course  this  de^t  or  duty  is  by  the  connnon  law 
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(7)  It  is  a  common  and  well-known  proposition,  that  where  a  debt  is  seemed 
by  ft  surety,  it  is  the  business  of  the  creditor,  where  he  has  security  avaihible 
for  the  payment  and  satisfaction  of  the  debt,  to  do  whatever  is  necessary  to 
make  that  securitj  available.  When  a  person  is  a  creditor  with  a  pledge  or 
surety,  he  is  in  e'luity  bound  to  account  not  only  for  the  money  he  has  actually 
made  out  of  the  pledge,  but  also  for  the  money  he  might,  ought,  or  should 
have  made  out  of  tlie  pledge,  and  he  must  allow  for  that,  whether  he  made 
them  or  not ;  and  if  by  laches  he  has  diminished  the  value  of  the  pledge,  he 
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cxtinjiuishcd,  when  the  plcd^fc  is  lost  l)y  casualty  or  other  unavoid- 
iilil(>  at'cident,  or  it  porishos  through  its  own  intrinsic  delects, 
without  any  default  of  the  pawnee.  The  same  rule  ai)i)lies,  when 
the  ])awn  is  lost  hy  rol)l)ery,  or  hy  suiterior  force,  or  even  hy  theft, 
if  the  pawnee  has  exercised  reasonahle  diligence  "  (Story,  s.  IV.VJ). 

As    to    inevitable  accident,  see  anle,  p.  27,  Chapter  1. — Intro- 
ihictory  ;  Section  IV. — Inevitulile  Accident. 


SECTION   IV. 

POSSESSORY  INTEREST  OF  PLEDGEE    AT 
COMMON  LAW 

See  ante,  p.  38,  f 'hapter  1. — Introductory;  Section  VII. — Property 
in  (ioods  and  Chattels. 

The  pledgee  has  a  special  property  in  the  property  jdedged. 
This  is  abundantly  shown  by  the  followini^  cases,  the  first  datiii"^ 
nearly  300  years  a<fo. 

"Ill  case  of  a  ])ledge  it  is  but  a  special  property  in  him  who 
takes  it,  and  the  general  i)roperty  continues  in  the  first  owner" 
ijicr  Flemhuj,  C.J.,  in  Sir  John  liatcU/f  v.  Dan's  (1011), 
Yelv.  178). 

The  pawnee  "  has  (in  the  pawn  or  pledge)  a  special  pro pevfij,  for 
the  pawn  is  a  securing  to  the  pawnee,  that  he  shall  be  repaid  his 
(lel)t,  and  to  compel  the  pawnor  to  pay  him  "  {Voij<js  v.  Bernard 
(1704),  Ld.  Kaym.  l»Ol>,  at  p.  i>10  :  Jlolt,  CI.). 

''  If  goods  are  pledged  for  the   security  of  money,   the  pawnee 
has   special  property  in  them  (Salk.  522  ;  1{.  Ow.  124)"   (Com 
Dig.,  Mortgage  (A.)). 

"  So  also  in  case  of  goods  pledged  or  pawned  upon  condition, 
cither  to  repay  money  or  otherwise  ;  both  the  ])ledgor  and  pledgee 
have  a  (jualified,  but  neither  of  them  an  absolute,  property  in  them  : 
the  pledgor's  property  is  conditional,  and  depends  upon  the  per- 
toriiKuice  of  the  condition  of  repayment,  etc.  ;  and  so  too  is  that 
of  the  jdedgee,  which  depends  upon  its  non-performance  "  (2  Bl. 
Cdiu.  p.  39()). 

1.  "  It  is  not  necessary,  in  this  case  to  dispute  the  soundness  of 
the  decision  in  Collins  v.  Martin  (1797),  1  B.  &  P.  ()48,  for  without 
doubt,  if  one  deposit  with  his  banker  negotiable  bills,  and   that 
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if  Ijinuid  to  ullow  for  the  sum  lie  ouglit  to  have  made.    Tlie  negligent  loss 

of  security,  therefore,  discharges  the  surety  {Molsons'  Bank  v.   Girdleston, 

44  U.    C.    R.    54) ;    see    also    Canculian   Bank    of  (Jommercc  v.    Greene, 

45  U.  C.  R.  81). 
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Iwukcr  iit'torwartls  deposit  tlu'in  with  a  tliinl  p<>rsun  as  a  pli'd;;^  for 
his  own  (lol)^  tho  property  in  such  hills  will  pass  to  tho  jilcd^oe" 
{Ti'i'ullt'l  V.  liavaiidon  (1«17),  «  Taim.  IdO,  at  p.  \{Y.\  :  Dallas^  J.). 

2.  "  I  think  that  i)()tli  in  principle  and  on  anthority,  a  eontra<'t, 
such  as  that  stated  in  the  plea,  pled^iin;^  ^oods  as  ii  security,  and 
;fivin^  the  pled;;('e  power  in  case  of  del'ault  to  dispose  of  the 
pled;;*'  (when  accompanied  I»y  an  actual  delivery  of  the  tliin^j;), 
(loos  ;iive  the  pled;iee  sonieihiii;^  heyond  a  mere  lien  ;  it  creates  in 
him  a  .yii'rnil  pi'Djifrfi/  nv  inU'irst  in  tlu^  thin;;.  Hy  the  civil  law 
such  a  contract  did  so,  thon;;h  there  was  no  actiial  d(div<'ry  of 
possession  ;  liut  the  ri;j;ht  of  hypothec  is  not  recon;nis((d  hy  the 
conunon  law.  Till  jtossession  i '  ;j;iven  tho  intended  pled;;eu  has 
only  a  ri;^ht  of  action  on  the  contract,  and  no  intor<!st  in  the  thin;f 
itself:  /A)«r.v  v.  liall  (l?<27),7  W.k  ('.-1^1"  {Ihnahlw  Suvklin,j 
(18tJt5),  L.  1{.  1  g.  IJ.  ;')«'),  at  p.  (113  :  Blarkhuni,  J.). 

.'i.  "  There  are  two  woll-known  and  entirely  distinct  knids  of 
transaction.  There  is  a  mortga;;*^  of  chattels,  when  there  is  no 
(hdivory  of  tho  cliattels  to  the  niort;i;a;;ee,  hut  the  ;:;eneral  prop(^rty 
in  them  p;isses  to  him  hy  tho  niort;fa;fe  deed.  There  is  another 
entirely  distinct  transaction,  which  was  known  to  tho  liomans, 
and  has  been  Ion;;  familiar  to  En;flish  law,  tlu^  transaction  of  a 
pawn  or  pled;fe,  where  there  must  be  a  delivery  of  tho  ;roods 
pled;;ed  to  the  pled;fee,  hut  only  a  special  property  in  them  passes 
to  him,  in  order  that  they  may  be  dealt  with  by  him,  if  necessary, 
to  enforce  his  ri;fhts — the  general  property  in  the  goods  remaining 
in  the  pledgor.  A  special  property  in  tho  goods  passes  to  the 
pledgee  in  order  that  he  may  be  able — if  his  right  to  sell  arises — 
to  sell  them.  In  all  such  cases  there  is  at  common  law  an 
authority  to  the  pledgee  to  sell  the  goods  on  th(^  default  of  the 
pledgor  to  repay  tho  money  either  at  the  time  originally  appointed, 
or  after  notice  by  tho  pledgee "  (Kr  jtarte  Iluhhard  (IHbO), 
17  Q.  B.  D.  GyO,  at  p.  698  :  Jhwen,  L.J.). 

4.  "  Four  partners  pledged  the  warrants  [of  wine]  in  question 
as  a  security  to  the  defendant  :  all  four  joined  in  the  transaction, 
which  amounted  to  a  pledge  only.  The  elTect  of  the  transaction 
was,  that  the  four  partners  had  the  general  property,  and  the  defen- 
dant, tho  pawnee,  had  a  special  property  in  the  goods.  The 
defendant  became  entitled  to  the  possession  of  the  goods,  and 
had  also  a  power  of  sale  in  case  the  money  should  not  bo  duly 
repaid.  Until  the  money  was  repaid  a  special  property  remained 
in  the  defendant  and  the  general  property  in  the  four  partners  " 
{Harper  v.  Godsell  (1870),  L.  R.  5  Q.  B.  422,  at  pp.  420, 
427  :  Blackburn,  J.). 
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Ao.f.v  ()/'  Pli'dijee's  Sfteclal  Pt'opvvh/  hi/  a  Uo-plcdiji'  of  the   (iooih 
obtained  by  Fraud  from  prior  I'ledijee, 

The  pliiiiitiftV  in!i(l<'  advaiiocs  to  \\w  pliMl^rors  on  tlio  socurity  of 
n  (|ii,iiitity  of  Hour.  Tlic  (Icfciidants  in  cntini  i^fnoranc'  of  thin 
Iniiisat'tion  also  mad*'  advantu's  to  the  plcd^^ors  on  tlic  security 
dl'  a  |tl('d;r<'  of  tlio  flour,  and  tlio  phid^ors  l)y  a  framlnlont  niis- 
rcprosontation  that  tlicy  had  found  a  pin-chascr  for  the!  flour 
procun'd  from  tho  phdntitls  a  delivery  order  for  the  flour  to  tho 
defendants.  The  defendants,  in  ptirsuiinet^  of  the  delivery  order, 
olitained  possession  of  the  flom*,  and  the  advances  made  l»y  them 
not  liein^f  repaid,  sold  it.  Tho  plaintiti's  sued  the  defendants  for 
wron^it'ul  conversion. 

"  This  is  a  very  plain  case.  The  action  is  only  maintainalile  hy 
the  plaintirt's  in  respect  of  tho  ])rop(^rty  th(*y  havo  in  tho  j^oods. 
The  defendants  have  entered  into  no  contract  with  thorn.  Tiie 
plaintitt's  had  only  a   special   property  as  pledtfees,  that  prop(>rty 

lad  the  jded^ors  still  retainec 


tl 


ley  ;iave  uj)  under  a 


fraud 


ana 


the  tfoods,  they  could  have  resumed  them.  Tlu^y  mi^ht  have  said, 
Yon,  the  phul^ors  have  f:;ot  these  ;foods  hy  a  fraud,  and  our  special 
projterty  in  them  is  not  divested  ;  hut  they  cannot  say  that  aij;ainst 
a  person  who  has  obtained  j)ossession  of  them  from  the  phuliiors 
Iidik'i  jlilc.  The  cas(>  is  somewhat  analoe;ous  to  that  when;  a  jierson 
is  induced  to  part  with  his  ^oods  hy  fraud,  the  contract  is  voidahle 
and  ho  can  recover  back  tho  {>;oods  ;  hut  if  the  person  who  has 
fnuidulently  obtained  th(>  floods  part  with  them  to  a  bona  I'nle 
purchaser,  tho  purchaser  can  hold  tho  ])roperty  a<fainst  the  person 
defrauded"  {liabeovk  v.  Laieson  (l«»t)),  T)  Q.  B.  1).  2S-4,  ut 
p.  2^(; :  Braimcell,  L.J.).  (8) 


SECTION  V. 
PLEDGEE'S  RIGHT  OF  USER  AT  COMMON  LAW. 

The  pledgee  cannot  use  the  property  ])ledgod,  if  the  property 
would  1)0  tho  worse  for  such  use. 

The  pledgee,  if  the  using  does  not  prejuuice  tho  property 
pledged,  may  make  a  reasonable  use  of  it  at  liis  jjoril. 

Canadian  Cases. 

(8)  A  lc{?al  binding  conveyance  and  transfer  of  personal  i)roperty  may  be 
made  so  as  to  oust  an  equitable  lieu  {McAllister  v.  Fontyth,  5  Russell  & 
Geldert,  N.  S.  R.  151  ;  12  S.  C.  R.  1  ;  McDonald  v.  McPhmon,  12  S.  C.  R. 
416). 
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Tlic  j)lo(l<f('t',  it'  111'  is  \mi  to  ('X]H'n.so  in  kcopiii^  the  jiropcrty 
|)1(h1^('(1,  may  rcoompcnso  liimsclt'  liy  a  rcasonahlo  ami  |)rolital)lo 
user  of  it. 

TIu>ro  socins  to  l)o  very  littlo  English  authority  tor  the  ahovo 
propositions  ;  wliat  tlicrc  is  is  suhjoiiioil  : 

''  It'  tho  i)av.n  ho  such  as  it  will  he  tho  worse  for  usin^i,  tho 
pawnoo  cannot  xiso  it,  us  clothes,  etc.  ;  hut  if  it  he  such,  as  will  he 
lu'ver  the  worse,  as  if  jewels  for  the  purpose  were  pawned  to  a  ladv, 
she  uii^ht  use  them,  But  then  she  must  do  it  at  her  peril  ;  for, 
whereas,  if  she  keeps  them  locked  up  in  her  cahinet,  if  her  cai)iiiet 
should   he   hroke   open,   and    the    jewels  taken    from   thiMice,   she 


won 


1(1  he  excused  :  if  she  wears  tl 


lem  a 


hroatl, 


tl 


UKl  IS  there  roolieil 


them. 


sue  wil 


1. 


answer 


d.h 


And  the  reason   is,  1 


H'canse 


th 


pawn  is  in  the  nature  of  a  de|iosit,  and  as  such,  is  not  liahle  to  he 
used  ;  and  to  this  etVect  is  Ow.  12!?.  But  if  the  pawn  he  of  such 
a  nature,  as  the  pawne(>  is  at  any  chari>;o  ahout  the  thing  pawiunl, 
to    nuiintain    it,    as    a  horse,    cow,    etc.,  then    the    pawnee    may 


use  tlie  liorse  ni   a  reasonaole  manner,  or  nn 


1)1( 


ilk  tl 


le  cow,  etc.,  in 


in. 


n  s 


recompense  for  the  meat  "  (Toyi/.s'  v.  lienianl  (1704),  Ld.   l{ay 
noil,  at  p.  l»17  :    lloU,  VJ.).  (i») 

The    three    followino-    passa>>,es    are    extracted    from    ( "omy 
Dioest,  title  Mort«irw  (A.)  : 

If  the  custody  oi  flie  floods  is  a  charge  to  him  the  (pledgee) 
he  may  use  them  as  a  recoini)ence  for  his  charge  ;  as,  he  may  ride 
a  horse  put  in  jjledge  (Salk.  ivli.  />'.  jier  three  -I.  Ow.  12  1). 

So,    tliough    th(>    custody   he    no   charge,    if    the    using    is   no 


preju 


lice  to  the  iioods,  1 


u*  mav  use 


th 


em, 


hut  it  shall  ho  at  his 


jieril  if  he  loses  them  (Salk.  r)22,  Ow,  124). 

If  a  cow  he  pledged,  he  may  milk  her  (Ow.  124). 

"It  is  said,  that  where  the  pawnee  is  at  any  expense  io  maintain 
ilie  thing  given  in  j 'edg(>,  as  if  it  ho  a  horse  or  cow,  he  may 
ride  the  horse  moderately,  and  milk  the  cow  regularly,  hy  way 
of  compensation  for  the  cliurgo  "'  (Bac.  Ahr.,  liailments  (H.)  ). 


Canadian  Cases. 

(9)  liiijldit  of  I\tw)ice.—A.,  ImviiiL;  liouii  arii'slcd  at  llu' suitot'iv  tliinl  i)erscin, 
pliu-ed  a  niivre  in  l>.'s  iiossi'ssion  on  an  aj^'rccniuiit  tlial  li.  kIiouUI  go,  and  if  tlu' 
party  aiTe.sting  proved  a  deinand  against  A.  l)y  liis  own  oath  or  liy  that  of 
others,  B.  was  to])ay  it  and  to  kei'ii  tlie  mare  until  repaid.  15.  did  i>ay  10/.,  hut 
without  shewing  he  <li<l  so  in  consequence  of  its  being  sw(;in  to  ;  and  tlie  mare 
remaining  with  him,  he  used  her  once  in  the  phjiigh.  A.  tliereupoii,  witiioul 
(lemiuid,  broughr  trover,  alleging  tliis  use  of  the  mare  was  a  conversion,  and 
obtained  a  verdict.  The  court  granted  a  new  trial.  J'cr  liohinsoii,  ('..I. 
{Shcrifovd,  J.,  dissenting):  "  It  seems  to  l)e  clearly  settled  that  the  pawnee  may 
use  moderately  a  hor.se  jiawiied  to  liim  in  recompense  for  his  meat.  If  a 
pawner  of  a  horae  were  to  remit  money  to  the  jiawnce  and  pay  liis  debt,  but 


rLKDOKK  S    RKiHT   OK    USKU   AT    COMMON    LAW. 


153 


"Tlio  triio  rules  do'lucihlo  from  tho  conunon  law  ivuthorities,  and 
I'oiimlcd  upon  tho  prosunicul  intentions  of  the  pawnor,  seem  to  bo 
tli('  followin<r  : 

"  (1.)  If  tho  pawn  is  of  such  u  nature,  that  the  due  preservation 
of  it  requires  some  use,  there  such  use  is  not  only  justifiable,  but  it 
is  indispensable  to  the  faithful  discharge  of  the  duty  of  the  jiawnee. 

"(2.)  If  the  pawn  is  of  such  a  nature,  that  it  will  be  worse  lor 
tlie  use,  such,  for  instance,  as  the  wearing  of  clothes  which  are 
(li'|io^lted,  there  the  use  is  prohibited  to  the  pawnee. 

'•  (',].)  If  the  pawn  is  of  such  a  nature,  that  the  keeping  is  a 
charge  to  the  pawnee,  as  if  it  is  a  cow  or  horse,  there  the  pawnee 
iiiiiv  milk  the  cow  and  use  the  milk,  or  ride  the  horse,  by  way  of 
rcc'ompenso  (as  it  is  said)  for  the  keeping. 

"  (i.)  If  tho  use  will  be  beneficial  to  the  pawn,  or  it  is 
indifferent,  there  it  seems  that  tho  ])awnee  may  use  it ;  as,  if  the 
jiawn  is  of  a  setting  dog,  it  may  W(>11  be  presumed  that  the  owner 
would  consent  to  the  dog's  being  used  in  partridge  shooting,  and 
thu;'-  confirmed  in  tlui  habits  which  made  him  valuable.  So  books, 
which  will  not  be  injured  by  a  moderate  use,  may  be  read, 
examined,  and  used  by  the  pawne(\ 

'■  (;').)  If  the  use  will  be  without  any  injury,  and  yet  the  pawn 
will  thereby  be  exposed  to  extraordinary  perils,  there  the  use  is 
impliedly  interdicted  "  (Story,  ss.  321),  380). 

The  above  rules  are  clearly  franu^d  on,  and  nearly  copied  from, 
what  Sir  IT.  ./ohi'k  says  at  pp.  80,  81,  who  uses  the  same  examples, 
viz.,  a  setting  dog,  clothes  or  linen,  books,  horses. 


Canadian  Cases. 

lu^^K'it  lo  call  for  his  horse-,  U'aviuj^  him  to  the  ]iawiK'L'  to  keup,  it  may  lu'  Ihnt 
tliL'  hailmout  would  be  at  an  ciiil  by  paying'  the  ili'bt,  but  there  could  be  no 
reason  why  the  pawnee  should  not  eontiniie  to  use  the  horse  il'  he  continued 
to  kee])  him  for  no  other  reason  than  that  the  pawner  did  not  come  and 
(Irniand  him."  Macaulaii,  J.  :  "The  nuire  remained  in  defendant's  possession 
orij;inally  with  ])laintiirs  assent  u]»on  an  understanding  that  she  was  to  become 
a  jiawn  in  a  certain  event.  Vn\.\\  the  event  occurred  it  was  a  mere  naked 
bailment,  and  the  event  never  haiipened,  so  that  the  defendant  never  had  her  in 
possession  except  as  a  mere  depositum.  It  is  clear  that  a  horse  pawned  may 
lu'  reasonably  worked  by  the  ]>awnee  as  an  iMjuivalent  for  its  keep,  and  I  can 
IKTieive  no  j^ood  ri'ason  why  a  gratuitous  bailee  shoidd  not  be  ecjually  at 
liberty  to  use  such  an  animal  so  far  as  to  indemnify  himself  in  that  way  for 
the  exi)enf=ie  of  feeding.  As  a  mere  luiilee,  therelbre,  I  do  not  think  the  extent 
to  which  the  defendant  is  lU'oved  t..  I'ave  worked  the  mare  would  constitute  a 
tortious  conversion.  I  think  he  was  legally  entitled  to  use  her  while  in  his 
hands  as  a  bailee  as  far  as  he  could  have  done  had  she  been  an  actual  pawn." 
{l''ormter  v.  Spencer,  U.  C.  Q.  B.  (o.s.)  47.) 


154 


liAILMKNTS   FOR   IlEWARD. 


SECTION  VI. 

REDELIVERY    OF    PLEDGE    AT    COMMON    LAW    AND 
REDEMPTION    BY    PLEDGOR. 

ItedeUvery. 

Tho  pledgee  is  bound  to  redeliver  the  property  plcdfrod  upon 
payment  or  tender  of  the  debt,  if  lie  does  not  ho  is  a  \vron<fdo(M-. 

The  al)ove  rule  of  law  is  established  by  the  subjoin(>d  authorities  : 

"In  efifect,  if  a  creditor  takes  a  pawn,  he  is  bound  to  restore  it 
upon  tho  payment  of  the  debt.  .  .  .  But,  indeed,  if  the  money 
for  which  the  goods  were  pawned  be  tendered  to  the  pawnee  before 
they  are  lost,  then  the  pawnee  shall  be  answerable  for  them  ; 
because  the  pawnee,  by  detaining  them  after  the  tender  of  the 
money,  is  a  wrong-doer,  and  it  is  a  wrongful  detainer  of  the  goods, 
and  the  special  property  of  the  pawnee  is  determined.  And  a  man 
that  keeps  goods  by  wrong  must  be  answeral)le  for  them  at  all 
events  ;  for  the  detaining  of  them  l)y  him  is  the  reason  of  the  loss. 
Upon  the  same  difference  as  the  law  is  in  relation  to  })awns,  it  wii' 
be  found  to  stand  in  relation  to  goods  found"  (Co(/r/s  v.  Bernard 
(1704),  Ld.  Raym.  t»Oy,  at  p.  1)17  :   //olt,  C.J.). 

"  But  by  tender  of  the  money,  his  (the  pledgee's)  property  is 
determined,  and  the  pledge  ought  to  be  restored  (Salk.  1^)22,  523  ; 
R.  2  Cro.  215  ;  Yelv.  178)  ;  and  if  he  refuses  to  restore  tho 
pledge  upon  tendcu-  of  the  money,  trover  lies  against  him  (Salk, 
522;  R.  2  Cro.  245)"  ((!om.  Dig.  Mortgage  (A.),  fiee,  post, 
Section  VIII. — Owner's  Right  of  Action). 

"  If  the  pawnee  l)e  robbed  of  the  goods  after  tender,  he  shall 
answer  for  them  "  (Id.). 

"If  a  man  pledge  goods,  and  tender  the  money  to  the  pawnbroker 
(pledgee),  and  he  refuse,  this  determines  the  qualified  property  ; 
and,  therefore,  if  after  such  tender  the  goods  are  stolen,  etc.,  the 
bailor  shall  have  satisfaction  made  him  in  an  action  of  trover  ;  for 
a  tender  and  refusal  must  in  those  cases  amount  to  a  payment, 
because  otherwise  no  man  could  again  come  to  his  own,  since 
pawns  (pledges)  are  over  the  value  lent."    (Bac.  Abr.  Bailment  (li.) .) 

The  pledgee  may  redeliver  to  the  lawful  owner  of  the  property 
pledged. 

"  My  impression  is,  that  if  a  person  pledges  with  another  property 
to  which  he  has  no  title,  and  which  he  has  no  right  to  pledge,  the 
real  owner  may  interpose  and  get  possession  of  the  property.  In 
the  administration  of  tho  criminal  law,  it  constantly  occurs  that 
where  stolen  property  has  been  pledged,  the  pawnbroker  is  called 
upon  to  deliver  it  up  to  tho  rightful  owner.     If  a  servant  illegally 
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pledges  his  master's  plate,  the  servant  cannot  recover  it  by  an 
action,  since  the  pawnbroker  may  inquire  who  is  really  the  true 
owniu',  and  deliver  it  to  him.  It  may  l)e,  that  a  person  with  whom 
property  is  plctl^ed  may  contract  absolutely,  and  at  all  events,  to 
deliver  back  the  property  to  the  pled^^or  ;  in  which  case,  I  agree 
tliat  th(^  former  would  be  answerable  in  damages  for  the  breach  of 
siu'h  a  contract,  though  the  damages  might  be  nominal  only. 
That,  however,  is  not  the  ordinary  result  of  the  common  contract. 
In  that  case,  the  person  who  pledges  implioJly  undertakes  that  the 
pro]iorty  jdedged  is  his  own  ;  and  if  it  turns  out  not  to  be  so,  the 
jjlcdgee  may  restore  it  to  the  lawful  owner"  {Cheesman  v,  E^all 
(I80I),  G  Ex.  341,  at  p.  343  :  Pollock,  C.B.). 

"  I  think  that  a  person  with  whom  property  is  pledged  may  set 
up  thojiistertil,  unless  he  has  entered  into  an  engagement  with  the 
person  who  pledged  it  to  return  the  property  to  him.  In  the 
ordinary  case  of  a  pledge,  the  pledgee  impliedly  undertakes  to 
deliver  back  the  property  to  the  pledgor  when  the  sum  for  which 
it  was  pledged  is  paid.  On  the  other  hand,  the  pledgor  impliedly 
undertakes  that  the  property  pledged  is  his  own  property,  and  may 
1)0  safely  returned  to  him  "  (HkiI.,  at  pp.  344,  345  :  Parke,  B.). 

'"  In  the  case  of  an  ordinary  })ledge  there  is  no  doubt  an  implied 
undertaking  on  the  part  of  the  pledgee  to  redeliver  to  the  pledger 
the  article  pledged  on  payment  by  the  latter  of  the  sum  advanced, 
with  interest ;  but  there  is  on  the  other  hand  an  implied  undertaking 
on  the  part  of  the  pledger  that  the  property  pledged  is  his  own,  or 
that  he  has  the  authority  of  the  owner  to  pledge  it,  and  that  it  may 
be  safely  delivered  back  to  him,  The  undertaking  on  the  part  of 
the  pledgee  to  redeliver,  however,  is  not  an  absolute  one,  but  it  is 
subject  to  this  :  that  the  pledger  has  the  title  he  warrants  himself 
to  have,  and  if  it  turns  out  that  he  is  not  the  owner,  and  had  no 
authority  from  him  to  [)ledge,  the  pledgee  may  restore  the  property 
pledged  to  the  person  lawfully  entitled  to  it  (see  Cheesman  v. 
J-lrall  (1851),  (!  Ex.341)"  (Siiif/er  Aranufacturinff  Co.  w  Clark 
(1879),  5  Ex.  D.  37,  at  pp.  42,  43  :  Hawkins,  J.,  delivering  the 
judgment  of  the  court  (J/uddleston,  B.,  and  I/aickins,  J.)  ). 

The  pledgee  may  redeliver  to  the  pledgor  for  a  special  purpose 
without  att'ccting  his  security. 

"There  can  bo  no  doubt  the  pledgee  might  hand  back  to  the 
pltidgor,  as  his  agent  for  the  purpose  of  sale,  as  was  done  in  this 
cai^e,  the  goods  ho  had  pledged,  without  in  the  slightest  degree 
diminishing  the  full  force  and  eflfect  of  his  security "  (JVorth 
Western  Bank  v.  Poi/nter,  Son  <^'  Macdonalds,  [1895]  A.  C.  5G, 
at  p.  G8  ;  Lord  Ilerscliell,  L.C.). 
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BAILMENTS   FOR    llEWARD. 


Redemption  by  Pledijor. 

A  pledgor  may  bring  his  action  to  redooni. 

If  no  time  bo  limited  for  payment,  the  pledgor  may  redeem  at 
any  time  during  his  life. 

If  a  time  bo  fixed  for  payment,  the  pledgor  may  redeem  within 
that  time,  though  the  pledgee  be  dead.  If  the  pledgor  die  before 
the  time  fixed,  his  executors  may  redeem. 

If  no  time  be  fixed  for  payment  and  the  pledgor  die  without 
redeeming,  his  executors  cannot  redeem. 

If  the  pledgee  die  within  the  time  allowed  for  redemption  and 
before  the  pledgor  redeems,  the  latter,  within  the  time  allowed, 
should  tender  the  money  to  the  executors  of  the  pledgee. 

There  seem  to  be  no  recent  decisions  upon  the  above  princii)les. 

Trover  for  Jlatlnind  set  with  Diamonds. — Plaintiff  was  possessed 
of  tho  hatband  and  pawned  it  to  one  Whitlock  for  2;")/.  ;  no  time 
of  redemption  was  limited.  The  wife  of  Whitlock  (the  husband 
being  sick),  by  the  assent  of  the  husband,  delivered  tho  hatband  to 
the  defendant  Davis.  Whitlock  died,  tho  plaintiff  tendered  25/. 
to  his  widow  (her  late  husband's  executrix),  who  refused  it. 

Per  curiam. — In  case  of  a  pawn,  he  who  {)ledges  it  has  time  to 
redeem  it  during  his  life  ;  for  it  is  a  condition  solely  knit  by  him, 
and  to  be  performed  by  him,  and  tho  death  of  him  to  whom  it  was 
pawned  is  no  impediment  of  the  redemption  ;  but  it  is  otherwise 
of  the  death  of  him  who  pawned  it  ;  for  his  executors  cannot  retleem 
it,  for  it  is  a  condition  personal,  and,  being  generally  pawned, 
extends  only  to  the  person  of  him  who  i)awned  it  :  per  Fleminrf, 
O.J.  (Sir  John  Batcll/  v.  Davis  (IGll),  Yelv.  IVy). 

"If  a  man  pledge  goods  for  money  lent,  he  may  redeem,  though 
ho  does  not  come  at  the  day  fixed  for  payment.  So,  if  no  day  be 
ap|)ointed  for  payment,  he  may  redeem  at  any  time  (2  Cro.  245). 
So  if  the  pawnee  die,  he  may  tender  the  money  to  his  executor  or 
administrator  (2  CJro.  245  ;  Yelv.  178  ;  1  Bui.  29).  So,  if  he 
that  pledges  dies,  his  executor  or  administrator  may  tender  the 
money  (Uub.,  2  Cro.  245)  ;  for  it  was  said,  that  the  condition  is 
jjorsonal,  and  it  ought  to  be  redeemed  during  his  lite  (Yelv.  178  ; 
1  Bui.  2i>).  If  a  day  be  ap])ointed  for  redemption,  and  he  that 
pledges  dies  ])efore,  his  executor  may  redeem  (1  Bui.  211).  If  a 
man  pledges  goods  perishable,  and  does  not  redeem  them  till  they 
are  perished,  (no  time  being  fixed  for  tho  redemption,)  debt  lies  for 
money  :  per  Chief  Justice,  and  not  denied  by  the  court  (Yelv.  1711). 
So,  if  the  pawnee  lose  thom  without  his  default  (Salk.  522)  "  (Com. 
Dig.  Mortgage  (B.)  ). 
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Bill  l)rouo;ht  by  the  assio;nee  of  C'ordwell  in  bankruptcy  for 
rodolivory  of  jewels  and  jilate  pledjfed  by  ('ordwell  to  defendant, 
who  had  also  <riven  a  promissory  note  for  the  delivery  over  of 
those  goods  to  the  assignee,  or  the  value  of  them,  upon  the 
assignee  paying  him  all  that  was  due.  The  Statute  of  Limitations 
was  pleaded, 

"  There  is  no  colour  for  the  statutes  being  a  bar  to  this  demand  : 
'10  time  being  given  for  their  rcdemjjtion.  Cordwell  (the  pledgor) 
luiil  time  during  life  to  redeem,  according  to  the  case  in  Bulstrode. 
Then  so  had  the  assigncM'  till  tender  or  payment  o  the  money  ; 
hel'ore  which,  on  the  face  of  the  note,  trover  would  not  lie.  It  is 
something  like  the  case  of  a  nMnainderman  expectant  on  an  estate 
for  life  or  years,  to  whom  a  right  to  enter  or  bring  an  ejectment 
is  given  by  the  forfeiture  of  the  tenant  for  life  or  years  :  yet  he  is 
not  bound  to  do  so ;  therefore  if  he  comes  within  his  time  after 
the  remainder  attaehed,  it  will  be  good,  nor  can  the  Statute  of 
Limitations  be  insisted  on  against  him  for  not  coming  within 
twenty  years  after  his  title  accrued  by  forfeiture.  I  will  not  say 
in  general,  that  there  is  a  right  to  come  into  equity  in  every  case 
to  redeem  pledged  goods  :  yet  there  are  cases,  where  it  may  be. 
As  the  pawnee  of  stock  is  not  bound  to  bring  a  bill  of  foreclosure 
of  the  equity  of  redemption  of  the  stock,  but  may  sell  it,  and 
notwithstanding,  the  mortgagor  may  bring  a  bill  here,  for  an 
iiccount  of  what  is  due,  and  to  have  a  transfer  to  him  "  (Kemp  v. 
Wc'sthrook  (1749),  1  Ves.  Sen.  278  :  Lord  Ilardwicke,  L.C.). 

"•  There  is  a  great  difference  between  a  pawn  and  mortgage  of 
lands  ;  for  if  goods  be  j)awned  without  mention  of  time  for 
redemption,  they  may  bo  redeemed  after  the  death  of  the  pawn- 
broker. .  .  .  Where  goods  are  pawned,  the  pawnbroker  hath 
but  a  qualified  property,  the  absolute  ownership  is  in  the  person 
that  deposits  them  ;  and  this  property  cannot  be  extended  beyond 
the  intent  for  which  it  was  created  ;  and  that  is  only  for  securing 
the  money  lent ;  for,  should  the  property  be  thus  extended,  it 
would  be  to  the  injury  of  him  that  has  the  absolute  ownership. 
Now  the  intent  of  the  parties  in  not  limiting  a  time  for  redemption 
WHS  plainly  in  ease  of  the  pledger,  and  therefore  the  time  of 
redemption  must  be  during  his  life  ;  and  he  cannot  be  confined  to 
the  life  of  the  pawnbroker,  for  that  might  fall  more  to  the  dis- 
advantage of  the  person  pledging  than  if  a  time  had  been  limited  ; 
and  there  are  no  absolute  words  to  induce  such  a  rigorous  con- 
struction, contrary  to  the  design  of  the  parties  ;  but  if  the  pledger 
doth  not  redeem  during  his  own  life,  his  executor  cannot  redeem, 
for  then  the  words  and  intent  both  agree  to  make  an  abs^,  ute 
Itioperty  to  the  pawnbroker ''  (Bac.  Abr.  Bailment  (B.)  ). 
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"  But  if  time  he  set  lor  the  reileinption  of  a  pledge,  and  before  the 
time  the  |)led;^or  dies,  his  executors  may  redeem  it,  and  it  shall  l)e 
assets  in  their  hands  ;  for  where  there  is  a  time  limited,  thereby 
the  express  words  the  party  hath  till  the  time  apt  ointed,  and  the 
time  appointed  is  indefinite  (s/'r),  and  not  during  li.  >  life  of  the 
pledgor  ;  and  therefon>  if  he  dies,  his  executors  shall  rr  deem  ;  and 
therefore  the  death  of  either  party  cannot  prejudice  (Bi  Is.  21),  30)  " 
(Bac.  Abr.  Bailment  (B.)  ). 

Redempthn  hi/  E.reciitor—  ffoto  far  Redeemed  Pledf/e  an  Asset. 

"It  has  been  decided,  that  chattels,  whether  real  or  personal, 
mortgaged  or  pledged  by  the  testator,  and  redeemed  by  the 
executor,  shall  be  assets  in  the  hands  of  the  executor,  for  so  niucli 
as  they  are  worth  beyond  th(^  sum  paid  on  their  redemption" 
(Williams'  Executors,  Dth  ed..  Vol.  II.,  p.  1522). 

"  Where  a  specific  legacy  is  pledged  or  charged  by  the  testator, 
the  specific  legatee  is  entitled  to  have  his  legacy  redeemed  or 
exonerated  by  the  executor  ;  and  if  the  executor  fails  to  perform 
that  duty,  the  specific  legatee  is  entitled  to  compensation  to  the 
amount  of  his  legacy  out  of  the  general  assets  of  the  testator  " 
{ibid.,  p.  IGIG). 


SECTION   VII. 

SALE    OF    PLEDGE. 

It  is  presumed  throughout  this  section  that  there  is  no  special 
agreement  to  the  contrary. 

(a)  Pledgor's  Bight  of  Sale. 

The  pledgor  may  by  sale  transfer  to  a  purchaser  his  qualifieil 
property  in  the  goods  pledged,  together  with  all  rights  incident 
thereto. 

If  sever...  chattels  should  bo  pledged  for  one  sum,  separate  sales 
can  be  made  by  the  pledgor  of  each  to  different  purchasers,  subject 
to  the  entire  claim  of  the  iileilgee. 

There  is  very  little  authority  on  a  jjledgor's  right  of  sale  ;  what 
little  there  is,  is  now  given. 

"  Subject  to  the  rights  of  the  pledgee,  the  owner  has  a  riglit  to 
sell  or  assign  his  pro})erty  in  the  ])awn  ;  and  in  such  a  case,  the 
vendee  will  be  substituted  for  the  pletlgor,  and  the  pledgee  will  be 
bound  to  allow  him  to  redeem,  and  to  account  with  him  for  the 
pledge  and  its  proceeds  "  (Story,  s.  350). 

A  chronometer  was  pawned  by  the  owner  with  the  defendant,  a 
pawnbroker,  and  at  the  time  of  the  pawn,  the  owner  delivered  to 
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tho  (lofi^ndaiit  a  writtoii  paper,  autliorisin^r  liiiii  to  soil  if  tlio 
chronomctor  was  not  rcdoomed  within  ii  year.  The  owner 
afterwards  sold  it  to  the  plaintitf,  subject  to  tho  defendant's  right 
as  pawnee.  Th(>  plaintift",  then,  after  the  year  had  expired,  tendered 
to  the  defendant  tho  amount  iluo  on  tho  pawn,  hut  tho  defendant 
denied  the  plaintitl"s  right  to  redeem,  and  refused  to  deliver  up  tho 
ehronometer,  and,  therefore,  the  plaintitf  brought  an  action  of  trover 
for  the  ehronometer. 

"There  is  very  little  to  be  found  in  the  books  on  the  subject  of 
the  right  of  a  pawnor  over  the  chattel  pawned  ;  but  this  is  very 
clear,  that,  notwithstanding  the  pawn,  tho  pawnor  still  retains  a 
qualitied  projjorty  ;  and,  in  the  absence  of  direct  authority  on  the 
point,  this  seems  to  us  decisive  in  favour  of  his  right  to  sell,  and 
l)y  the  sale  to  transfer  to  the  purchaser  his  (lualified  property  in 
the  goods  pawned,  together  with  all  the  rights  incident  thereto. 
The  case  was  argued  for  the  defendant,  as  if  what  this  pawnor 
transferred,  or  sought  to  transfer,  was  a  mere  right  of  action. 
lUit  this  is  not  so  ;  he  transfers  the  property  in  the  chattel, 
qualitied,  indeed,  Iiy  the  right  existing  in  tho  pawnee,  but  still  a 
right  of  projierty,  and  the  right  of  action  afterwards  exists  in  the 
purchaser,  not  in  consequence  of  its  having  been  transferred  to 
him  by  the  original  pawnor,  but  by  reason  of  the  pawnee  having 
wrongfully  converted  to  his  own  use  that  which  by  the  sale  became 
tlic  property  of  the  purchaser. 

•'  We  do  not  feel  at  all  pressed  by  the  argument  ab  inconvenienti, 
urged  by  Mr.  Petersdortl.  '  If  several  chattels,'  he  asked,  '  should 
1)0  i)awned  for  one  sum,  could  separate  sales  lie  made  of  each  to 
ditl'erent  purchasers  ? '  We  answer,  undoubtedly  they  may  ;  the 
iKuvnee  will,  of  course,  not  be  bound  to  part  with  any  of  the 
chattels  until  his  whole  debt  is  paid  ;  but,  subject  to  tho  claim  of 
tile  pawnee,  the  pawnor  has  tho  same  right  over  each  chattel 
separately  which  he  had  before  the  pawn  was  made.  Again,  it  is 
said,  suppose*  the  chattel  is  injured  by  default  of  the  pawnee,  while 
in  his  custody,  who  is  to  sue  tho  pawnee,  the  original  pawnor  or 
tlie  purchaser  f  Tlu;  answer  is  obvious.  The  person  with  whom 
the  contract  is  made,  that  is,  tho  original  dei)ositor,  is  tho  proper 
piaintiti",  if  tho  action  be  for  a  breach  of  contract  ex[)ress  or  implied, 
unless  a  new  one  b(!  made  with  tho  purchaser  :  the  owner  for  tho 
time  lieing  is  the  proper  plaintitf,  if  tho  injury  bo  by  the  destruction 
or  conversion  of  tho  chattel  :  just  as,  in  tho  case  of  a  carrier,  tho 
origiiud  employer  is  the  person  to  sue  for  the  loss  for  negligent 
carriage,  or  other  breach  of  contract — the  other  subsequent 
purchaser  for  the  conversion  after  the  purchase. 

"  That  in  ordinary  cases  of  bailment,  not  by  way  of  pawn,  the 
l)ailor  may  sell,  is  a  proposition  admitting  of  no  doubt ;  indeed,  it 
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is  assumed  to  be  law  by  Lord  Iloli,  in  one  of  tho  cases  relied  on 
by  Mr.  Petorsdorff  (7iV('/t  v.  AUred  (1705),  (5  Mod.  216),  where  he 
says  :  '  If  A.  bail  ii;oods  to  C,  and  after  ^ives  his  whole  right  in 
them  to  13.,  B.  cannot  maintain  detinue  for  them  af^ainst  C,  because 
the  special  property  that  (_'.  acquires  by  the  bailment  was  not 
thereby  transferred  to  B.'  ;  and  there  does  not  seem  to  be  any  solid 
ground  of  distinction,  in  this  respect,  between  a  bailment  b}'  way 
of  pawn  and  any  other  bailment. 

"  With  so  little  then,  of  direct  authority,  we  must  act  on  the 
general  principle,  that  a  pawnor,  like  every  other  bailor,  retains  his 
property  in  the  goods  pawned,  subject  only  to  the  qualified  property 
transferred  to  the  pawnee  ;  that  as  an  incident  to  such  ])ro])erty,  he 
has  the  right  of  sale,  and  that  alter  the  sale  the  purchaser  has  the 
same  interest  in  the  chattel  which  the  pawnor  had  "  {Fnudlia  v. 
Neate  (1844),  13  M.  &  W.  481,  at  pp.  485,  48G  :  Rolfe,  B., 
delivering  the  judgment  of  the  court). 

Qo)  Pledgee's  Bight  of  Sale  at  Common  Law. 

A  pledgee  may  at  common  law  by  sale  transfer  to  a  purchaser 
his  special  property  in  the  goods  pledged. 

If  there  is  a  time  fixed  for  the  repayment  or  redemption  of  the 
goods  and  that  time  has  expired,  the  pledgee  has  a  right  to  sell  of 
his  own  accord. 

If  there  is  no  time  fixed  for  the  repayment  or  redemption  of  the 
goods,  then  after  demand  upon  the  pledgor  for  the  payment  of  what 
is  due,  the  pledgee  has  a  right  to  sell. 

A  pledgee  of  stock  has  no  right  of  sale  during  tho  currency  of 
the  loan.     The  identical  stock  must  be  restored.  (10) 

The  passages  from  Comyns  and  Story  and  the  judicial  state- 
ments now  given  amply  establish  the  above  rules. 

'•  The  pawnee  has  such  a  property  as  he  may  assign  to  another 
(Ow.  124)  "  (Com.  Dig.  Mortgage  (A.). 

"  It  is  very  certain  that,  at  the  common  law,  he  (the  pledgee) 
cannot  alienate  the  property  absolutely,  nor  beyond  the  title 
actually  possessed  by  him,  unless  in  special  cases  "  (Story,  s.  322). 

"  If  the  pledge  is  not  redeemed  within  the  stipulated  time,  by  a 
due  performance  of  the  contract  for  which  it  is  a  security,  the 
pawnee  has  then  a  right  to  require  a  sale  to  be  made  thereof,  in 
order  to  have  his  debt  or  indemnity  "  (Story,  s.  308). 

Canadian  Cases. 

(10)  When  stock  pledged  for  an  advance  is  sold  before  default,  such  sale  is 
tortious,  and  if  stock  loaned  it  will  be  treated  as  a  sale.  Ordinarily,  if  property 
is  pledged,  the  same  property  is  to  be  returned  after  satisfaction  of  the  pledge, 
and  that  rule  applies  to  stock,  if  it  can  be  identified  {Boyd,  C. :  Carnegie  v. 
Federated  Ba7ik,  0.  R.  6,  418  j  0.  R.  8,  75  ;  see  also  Mara  v.  Cox). 
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"It  13  clear,  by  the  common  hiw,  that  in  cases  of  a  mere  pledge, 
it'  the  stipulatod  time  is  fix(!(l  for  the  ])a}'ment  of  the  debt,  and  the 
ili'lit  is  not  paid  at  the  time,  tlie  al)solnto  property  does  not  pass  to 
the  pledncc.  This  doctrine  is,  at  least,  as  old  as  the  time  of 
(Jlanville.  If  the  pawnee  does  not  choose  to  exercise  his 
Mcknowledo'ed  ri^ht  to  sell,  he  still  r(!tains  the  property  as  a  pledge, 
iind.  upon  a  tender  of  the  debt,  h(^  may  at  any  time  be  compelled 
to  restore  it"   (Story,  s.  lUtlj. 

1.  Action  of  trorer  liy  plaintiff  who  had  depositc^l  200  dozen  of 
wine  in  the  defendant's  cellar,  which  was  to  remain  as  security  for 
the  money  advanced  to  the  plaintiff  by  the  defendant.  IJills  were 
accepted  for  the  money  advanced. 

"  L'ndoul)te(lly,  as  a  general  proposition,  a  right  of  lien  gives  no 
right  to  sell  the  goods.  But  when  goods  are  deposited,  by  way  of 
security,  to  indemnify  a  party  against  a  loan  of  money,  it  is  more 
than  a  pledge  (ijim  re  li>  .i).  The  lender's  rights  are  more  exten- 
sive than  such  as  accrue  under  an  ordinary  lien  in  the  way  of  trade. 
Tlies(>  goods  were  deposited  to  secure  a  loan.  It  may  be  inferred, 
therefore,  that  the  contract  was  this  :  '  If  I  (the  borrower)  repay 
the  money,  you  must  redeliver  the  goods  ;  but  if  I  fail  to  repay  it, 
you  may  use  the  security  I  have  loft  to  repay  yourself" 
'(I'olhonlcr  v.  JJawson  (1810),  Holt  lUp.  N.  P.  38:3,  at  p.  385  : 
mi'hs.  (."..).). 

'2.  "'  A  deposit  with  })ower  to  hold,  and  a  deposit  with  power  to 
sell,  ar(>  surely  ([uite  diflPerent  things.  Very  recently  there  was  a 
discussion  whether  then;  was  a  mercantile  usage  in  London  giving 
<m'Ii  a  power  of  sale  ;  but  it  was  by  no  means  taken  as  clear  that 
to  every  deposit  of  goods  bj  way  of  security  a  power  of  sale  is 
necessarily  incident  "  {MicUethwalte  v.  Merrill  (1852),  lU  L.  T. 
(o.s.)  til  :   Erie,  J.). 

?).  "  The  princii)le  that  the  pawnee  of  stock  has  no  right  to  sell, 
and  that  if  he  does  so  he  must  be  charged  with  the  price  it  pro- 
duced, whatever  may  be  tlu»  subsequent  reduction  in  its  value,  is 
established  by  the  case  of  E.v  parte  Jknnison  (1797),  3  Ves.  552  " 
{LaiKjton  V.  Waite  (181)8),  L.  W.  t;  Ecp  1G5.  at  p.  173  : 
Malh,,  V.-C).  (11) 

1.  "  As  a  general  rule  the  pawnee  of  chattels  has  no  right  to 
sell  them,  unless  a  time  was  originally  fixed  for  their  redemption 
and  that  time  has  exjjired,  or  unless  he  has  made  a  demand  upon 
tli((  pawnor  for  the   payment  of  what  is  due  to  him.     The  law  is 


Canadian  Cases. 
(11)  Carncijie  v.  Federal  Bank. 
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thus  laid  down  l)y  Mr.  Justice  Sloi'i/  in  his  I)ook  on  the  Luw  ot 
BiiihiKMits  (7th  edit.,  iihif.  '.)W)  :  '  If  there  is  no  stipuliited  time  Cor 
the  payment  of  tlic*  deht,  hut  the  ph'd^fe  is  for  ini  indciiiiitc  |ieiioil, 
tlio  pawnee  lias  a  ri^lit.  upon  re(inest,  to  insist  upon  a  iironi|it 
fulfilment  of  the  en^a^cment  ;  and  if  the  |iawnor  ne;;lects  or 
refuses  to  comitly,  the  pawnee  may,  upon  due  demand  and  notice  to 
the  ])awnor,  require  the  pawn  to  he  sold.'  1  can  see  no  reason 
why  the  princijile  which  applies  to  a  pledge  of  jdiysical  chattels 
should  not  ecjually  ajtply  to  a  ])led<fe  of  a  r7i(W  in  (icl/'nii "' 
(Fmiwe  V.  Clark  (is«;5),  22  ( 'h.  1).  .s;;n,  at  pp.  H'X),  .s;il  :  /V//,.).  : 
seo  also  P/'i/ot  V.  CuhU'//  (1^(14),  !'>  ('.  H.  (n.s,)  701,  and  Mttrl'm 
V.  lidil  (18(;2),  11  0.  15.  fN'.s.),  7;}()). 

r>.  *'  A  special  ])ro]ierty  in  the  ^foods  passes  to  the  plednjee  in 
order  that  ho  may  ho  ahle — if  his  ri^fht  to  sell  arises — to  sell  them. 
In  all  cases  there  is  at  connnon  law  an  authority  to  the  pled<i-ee  to 
sell  the  {foods  on  the  default  of  the  pledgor  to  repay  th(^  money, 
either  at  the  time  originally  ap])()inted,  or  after  notice  hy  the 
pledgee"  {E.v  parte  Jluhharil  (l^^C),  17  Q.  15.  D.  OlMI.  at  p.C'.l.s  : 
/Joiven,  L.J.). 

6.  "A  contract  of  pledge  carries  with  it  the  implication  that  the 
security  may  ho  made  availahle  to  satisfy  the  ol)ligation,  and 
enahles  the  pledgee  in  possession  (though  he  has  not  the  geneinl 
property  in  the  thing  pledged,  hut  a  special  pro[ierty  only),  to  sell 
on  default  in  payment  and  after  notice  to  the  pledgor,  although  the 
pledgor  may  redeem  at  any  moment  up  to  sale"  (Ki- jnirfc  Oijlrldl 
Receiver  ;  fn  re  Mnrriff  (1«"*.S(;),  18  Q.  P>.  D.  222,  at  p.  2:52  :  <nll„„. 
L.J.  (in  which  judgment  /.iiidlc'/  and  Iton'cii,  L.J  J.  concurred)  ). 

(c)  Pledgee  has  no  Right  of  Foreclosure. 

/,  /I      //       1.  "  If  this  had  heen  land  which  had  heen  mortgaged,  the  defen- 

i/lvlA/LX  i/li*^Uj  dants  could  not  have  h(dd  it  irredecunahle  without  conung  into  this 
'foil  1  (U  1 1 ii  court  for  a  foreclosure  ;  hut  the  thing  pledged  in  the  present  case 
is  not  land,  hut  jjorsonalty,  viz.,  I"]ast  India  stock  ;  and  it  has  heen 
determined,  that  in  such  case  the  party  has  no  occasion  to  come 
into  this  court  for  a  foreclosure.  That  point  was  so  settled  in  the 
case  of  Tucker  y.  Wilson  (1714),  1  Peere  Wms.  201  "  (Lockwood  \. 
Ewer  (1742),  U  Mod.  27.5,  at  p.  278  :  Hardioiclce,  L.C.). 

2.  The  defendant  deposited  with  the  plaintitf  certain  londs  as 
security  for  a  deht.  A  bill  was  filed  praying  for  foreclosure  of  the 
equity  of  redemj)tion  in  the  bonds  or  for  a  sale. 

"  The  plaintitt"  is  in  the  position  of  a  mere  pledgee  at  law  of 
certain  chattels,  and  I  do  not  think  that  a  person  in  that  position 
has  the  same  right  of  foreclosure  as  a  mortgagee  by  deposit  of  the 
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title  (l(*i>(ls  of  1,111(1.  The  priiiciplo  upon  wliicli  tho  court  acts  in 
the  hitter  ciiso  is,  tliiit  in  ii  rc^iiilar  Ic^ul  inorleiieo  tlimi  1ms  liccn 
an  iK^tiiiil  c'oiivcviiiicc  of  \\w  Ic^iJil  owncrsliip,  iin<l  tlicn  the  ctoiirt 
Ir.is  inti'iiercil  to  prevent  tli;it  from  liiiviii;;-  its  full  etl'ecl,  anil  when 
the  ;;r()iiii(l  of  interference  is  uoue  hy  the  iion-paymont  of  tlio 
debt,  the  court  simply  removes  the  stop  it  has  itself  put  on.  Then, 
when  there  is  a  deposit  of  title  doeils,  th(>  court  treats  that  as 
an  a^reeiiioiit  to  execute  a  le;fal  mort;j;a;j;e,  and  therefore  as  carryin;; 
with  it  all  th(!  reineilies  incident  to  such  a  mort^fa^c.  None  of  this 
reasoiiin;^'  ap|ilics  to  a  ])le(l;j;e  of  chattels;  the  ]tle(|eee  never  had 
the  absolute  ownership  at  law,  and  his  e(|uital)le  rights  cannot 
exceed  his  h'gal  title.  There  will  he  an  order  for  sal(>  of  the 
bonds  hy  auction,  hut  as  there  seems  to  he  a  good  reason  why  tho 
|ilaiutitf  should  not  he  forced  to  part  with  them,  I  will  give  him 
liberty  to  l)i<l,  he  not  conductine-  the  sale  "  {Carter  \.  Wake  (1877), 
1  ( 'h.  D.  GOo,  at  p.  OOl]  :  JesscI,  M.H.). 

;!.  One  James  Fraser  obtained  judeinent  against  one  JJyas,  for 
:i(iS/.  odd  and  costs  ;  as  a  security  for  the  deht  iJyas  dei»osited 
with  .1,  Fraser  a  picture.  J.  Fraser  assigned  the  debt  and 
tran-l'ei'red  the  picture  to  the  plaintiff.  After  Jiyas's  death  tho 
plaintitf  brought  this  action  against  his  executors  asking  for  fore- 
elii-iire,  or  in  the  alternative  for  a  declaration  that  the  defendants 
were  not  entitled  to  redeem.     The  plaintitt' moved  for  judgment. 

"The  plaintitl"  might  have  convinced  me  if  it  had  not  been  for 
the  case  of  Carter  v.  Wake  (1877),  1  ("h.  D.  CO').  But  he  has 
faileil  to  show  such  conflict  of  authority  as  would  enable  me  to 
ilcpart  I'rom  that  case.  I  therefore  order  a  sale  of  the  picture, 
ir  both  parties  can  agree  to  it,  the  siile  may  he  hy  auction" 
(/'/w.sv-r  V.  /h/a.^  (181)5),  13  K.  452,  at  \).  4.53  :  ^''orth,  J.). 


PUihje  ara'dalde  for  /art  Iter  sinus  lent. 

IMaintiflf  pawned  some  jew(ds  and  ])late  to  the  defendant,  Knight,  a 
.uohlsinith,  for  llO/.,  redeemable  in  twelve  months.  Knight,  two 
days  alter,  pawned  them  with  the  defendant  I\Ietcalfe  for  200/.  and 
afterwards  borrowed  the  furtlier  sums  of  3(j/.  and  50/.  of  INIetcalfe 
on  promissory  notes,  to  he  repaid  on  demiind.  Kniglit  hecaine  a 
bankrupt  and  insolvent.  Bill  by  the  j)laintitt'  to  redeem  from 
]\letcalfe,  who  by  answer  insisted  that  although  he  took  i)romissory 
notes  for  repayment  of  the  sums  of  30/.  and  50/.  upon  demand  ;  yet  it 
was  agreed  at  the  same  time  that  the  pawn  should  also  remain  as  a 
security  for  those  sums,  as  well  as  for  the  money  hefore  lent  ;  hut 
no  person  was  then  present,  therefore  be  could  not  prove  the 
agreement. 
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Tho  liOnl  ('hniiccllor  (Lord  //urcourt),  said  it  was  natural  In 
sujiposc,  that  altlioiijili  I\I<'tcalt'('  took  proiiiissory  notes,  yet  lii> 
Imvinir  a  ])a\vn  in  liis  hands  of  jircatcr  vahic  ini;ilit  ho  tlic 
inducomont  to  him  to  loud,  and  took  time  to  consider  cd'  it  : 
and  at  hist  (h'oreed  that  the  plaint itV  must  pay,  as  wcdl  the  lUI/. 
and  T)!)/.  as  other  moneys  due  (PiDhdnlira//  v.  Milral/'c  (171.")), 
2  Voni.  Old  &  (ll»8).  See  <nifr.  p.  K5S.  Scetion  11— (o)  Title  of 
Pled<,'or  to  Goods  and  ('hatt<ds  pleilired. 

]\()\ct  of  sale  oil  True  Oiciier, 

"  Tho  true  owner  of  e;oods  does  not  lose  his  proport}'  hy  tlie  sale 
macU^  hy  the  possessor  of  thorn,  nnh'ss  it  were  in  market  overt  ; 
and  in  tlie  cases  stated,  no  re^rard  is  had  to  the  vendee's  ignorance 
of  tlie  vendor's  want  of  title  ;  no  n^f^ard  to  tho  vendee's  comin;; 
riffhtfully  to  them  as  a  purchaser  without  notice  ;  no  re;>ard  to  the 
vendor's  having  the  lawful  possession  of  them"  (/Iartoj>  v.  //oki'i' 
(173;i),  :5  Atk.  41,  at  p.  41)  :  Lee,  C.T.).  See  also  aiil,',  j).  UK 
(Section  11. — (c)  Title  of  I'lediior  to  Goods  and  Chattels  pled<j;e(|. 

(d)  Pledgee's  Action  for  the  Debt  or  Deficit  after  Sale  at 
Common  Law. 

Thouffh  the  horrower  tender  tho  money  and  recover  the  goods  in 
an  action  of  trover,  yet  the  pawnbroker  (pledgee)  may  have  mi 
action  of  dehf  for  his  money  ;  hecause  tliou;i;li  the  security  ceases, 
yet  tho  duty  remains,  inasmuch  as  tli(^  money  lent  is  not  ])aitl  hack 
to  the  party  from  whence  it  came  (Hac.  Ahr.  I'ailment  (15.)  ). 

So  if  a  man  lend  perishable  goods  as  a  pledge,  and  they  decay, 
yet  the  person  to  whom  they  are  [)ledge(l  may  have  an  action  of 
defit  for  his  money,  because  the  duty  continues  [iliid.). 

It  was  likewise  held  by  the  ( 'hief  Justice  {Flemliuj)  that  if  tlio 
pawn  be  of  a  perishable  nature,  as  corn,  oil,  etc.,  and  no  time  of 
redemption  limited,  and  the  party  stays  till  it  is  p(>risliod  in  nature 
and  spoilt,  forasmuch  as  there  is  no  default  in  him  who  took  the 
pledge,  he  shall  have  debt  for  his  money,  and  the  other  no  remedy 
for  his  pawn,  for  the  law  of  this  part  hath  dissolved  the  contract ; 
for  things  in  their  nature  perishable  cannot  he  preserved  («§/>■  John 
Ratdlfy.  Daris  (Kill),  Yelv.  178). 

If  I  pawn  goods  to  A.  for  such  a  sum,  A.  may  have  debt  for  the 
money,  notwithstanding  his  having  a  pawn  (j>er  llolt,  C'.J.  : 
Anonymous  (1702),  12  Mod.  5(;4,  case  951). 

Where  money  is  generally  lent  ujion  a  pledge,  it  will  not  deprive 
the  lender  of  his  remedy  against  the  person  ;  and  to  discharge 
the  person  of  the  borrower,  there  must  be  a  special  agreement  to 
stand  to  tho  pledge  only  {Tlte  Sovth  Sea  Co.  w.lJuncomh  (1732), 
2  Stra.  919). 
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IMaiiititV,  !i  pawnhrokor,  ii(lviin('(>(l  to  tlu;  (Icfoivlant  15/.,  nnd  si 
;^iiii  was  |iI('i1;j,('(1  as  a  security  ior  tlic  ropiiymcnt.  The  transaction 
\va>  ratlicr  to  he  a  simple  loan  tlian  a  pa\viiiii;f  under  the  Act. 

Loril  /.'Ih'tihoroutj/i  was  of  opinion,  inider  these  circuinstancos, 
tliat  the  piaintitV  was  entitled  to  recover,  althoniih  the  ^un  had  not 
Im'cm  ictnrMe(l  or  tendereil  ;  tlie  defendant  nii^ht  enforce  tlie  return 
liv  lirinyin;;'  his  action  of  Irnrcr  {Luirlon  v.  Ni'irlaiid  (1817), 
2  Stark.  72  ;  see  also  Soft  v.  J'adrt'  (18-11),  1  Q.  B.  bO\)). 


l*le(hioex  All  ion  for  J)t'j!r/f  after  Sale. 

■'  It  is  u  contract  of  pledge,  and  if  tlie  article  pawned  iloos  not 
realise  the  amount  lent  on  it  he  may  hrin^'  an  action  for  the  deficit. 
.  .  .  There  is  nothing;'  which  excludes  tlu!  connnon  law  ri^ht  ot 
the  pawiiliroker  to  recover  whatever  snin  he  may  have  advanced 
licyoMil  tho  value  of  the  pledoc"  (Jones  v.  Afarsludl  (lb8t)), 
■nil  15.  D.  2i;'J,  at  p.  271  :  Lord  Cohriihje,  C.J.). 


^ 


SFATION    VIII. 
OWNER'S   RIGHT    OF    ACTION. 

The  owner  may  maintain  (rover  for  his  ^oods  and  chattels  when 
his  plednee  refuses  duly  to  redeliver  thcin,  or  when  his  pledgee 
has  wrongfully  sold  or  sul)-i)lodged  them,  or  otherwise  converted 
tlicin  to  his  own  use. 

The  jiledgee's  refusal  may  he  qualified.  (See  \\iii<f/iaH\.  Watt 
(J 810),  0  M.  &  W.  492,  and  see  also  ante,  p.  8:5,  Chapter  II.— 
Deposits  ;  Section  VI 11. — Action  for  the  return  of  deposit  or  its 
value,  and  damages  for  its  detention.) 

The  authorities  in  su])i)ort  of  the  above  proposition  are  referred 
to  l»y  J:'rle,  C'.J.,  in  his  judgment  in  the  next  case,  and  it  is  there 
stated  what  damages  are  recoverable. 

If  tho  pawnee  refuses  to  restore  tlie  i)ledge  upon  teiider  of  tho 
money  trnrer  lies  against  him.  (Salk.  522  ;  1{.  2  Cro.  245  ;  (Jom. 
Aiir.  Murtgage  (A.).) 

"In  trover  by  the  assignee  mider  the  bankruptcy  of  one 
Cuunning,  the  facts  were  that  Cumminghad  deposited  brandy  lying 
in  a  dock  with  one  Stear,  by  delivering  to  him  the  dock  warrant, 
and  had  agreed  that  Stcar  might  sell,  if  the  loan  was  not  repaid  on 
the  2ytli  of  January  ;  that  on  the  28th  of  January  Stear  sold  the 
brandy,  and  on  the  29th  handed  over  the  dock  warrant  to  the 
vendees,  who  on  the  iJOth  took  actual  possession. 
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Upon  llicso  fiK'ts,  tli(>  (|U('stioiis  :ir(>:   first,  was  tlu>r('  a  conver- 


sion 


:in( 


I.   it'    vcs— soconiilv.   what   is   the  measure  of  (laMiii<res  ? 


Tollio  first  (|iiesti()n  our  answer  is  in  tlu>  allirniative.  Tlio  wrongful 
sale  ())i  till  2Slli,  t'olloweij  on  flw  •2!Mli  i)y  tlie  dc'livery  of  tlie  dock 
wiirraiit  in  pnrsnanee   i hereof,  was,   we   think 


a  conversion. 


ihl 


(lefendant.  wrongfully  assumeil  to  lie  owner  in  selling'  ;  and  altnoii^li 
t!u-  sale  alone  ini^ht  not  1)(>  a  conversion,  yet,  Ity  deliverin^i'  over 
till'  dock  warrant  to  the  vendees  in  pursuance  of  such  sale,  he  inter- 
fered with  the  rioht,  which  ( 'iiiiimin;i'  had  of  taking'  possession  on 
the  2l>th  if  he  re]i:iid  the  Io:in  :  for  which  purpose  the  dock  warrant 
would    have  lieen  an   iniportanf  instruinent.       We  dcciih^   for  the 


))lainfitV  on  this  <;round  :  and   it  is  not   necessiiiy  to  coiisii 


ler   tl 


le 


iHer 


jrouiKis  on  which  he  relied  to  provi*  a  conver; 


ion. 


Tl 


len  tile 


S(>cond  (luestion  aris(>s.     The  plaintitV  contends  that  he  is  entitled  to 
the  full   value  of  the  ;:;oods  sold    hy   tli(>  d(>fendaiit,   without    any 


duct 


ion,  oi 


1  the  iiroiind  that  the  interest  of  the  def(>ndaiit  as  haili 


ceased  when  he  made  a  wronu;fiil  s;de,  and  that  therefore  he  hecaii 


liahlo  to  all  tl 


le  (laniati'cs  wliii'li  a  mere  wrontriloer 


who  had  will'uih 


appropri;it(>d  to  himself  the  property  of  another  without  any  riulil 
ouiiht  to  pay.  \\ut  wo  are  of  opinion  that  the  plaintitV  is  not-  entitled 
to  the  full  value  of  the  lioods.     The  deposit  of  the  i^oods  iiKpiestioii 


with  the  defendant  to  secure  repayment  of  a  loan  tohinion  a  ^iv 
(lay,  with  a  power  to  sell  in  ca.>e  of  d(>fault  on  thai  >.    ',  created 


eii 


interest  and  a  ri^^ht  of  property  in  the  <;'oods  wliiidi  was  more  than 
a  mere  lien  :  ami  the  wroiinl'iil  act  of  the  pawm'c  did  not  aniiihilale 
the  contract  hetween  the  parlies  nor  the  interest  of  tli<>  i)awnee  in 


th< 


e  jioods  under  that  contract. 


"  It  is  clear  that   the  ai'lual  dama^-e  was  merely  nominal.     Tlu 
del'endant  hy  mistake  delivered  over  the  dock  warrant  a   few  houi> 


onl 


he! 


ore  the 


e  and  delivery  hy  him  would  have  heen  lawl'ii 


and  hy  such  prematurci  delivery  the  plaintitV  did  not  los(>  anylhin 
as  the  hankruj)!  had  no  intention   to   redeem  the  pled;i,('  hy  ['.lyin; 


the  1 


oaii. 


If  the  plaintitV's  action  had   hecii   for  hreach  of  contract  in  iiol 


keeping'  the  pledge 


till  tl 


nveii  (lav,  fie  would  lia\e  hecm  enti 


lied 


to  l)ecom[)ensated  for  the  loss  he  had  really  siislainod,  and  no  more  ; 
and  that  would  he  a  nominal  sum  onlv.  The  plaiutifV's  action  heri 
is  in  name  for  the  wrou^fful  conversion  ;  hut,  in  suhstance,  it  is  the 
same  cause  of  action  ;  and  the  chan^-e  of  IIk^  form  of  pleading  ou;ilil 
not  in  reason  to  afVect  the  amount  of  coin|)eiisation  to  lu^  [)aid. 
There  is  authority  fur  holding-,  that,  in  measuring'  the  daina;j;es  to 
he  [laid  to  the  pawnor  hy  the  [lawnee  for  a  wrongful  conversion  of 
the  [iled^o,  the  interest  of  the  pawnee  in  the  phnl^e  ouj^ht  to  he 
tiikou  into  the  account.  On  this  principle  the  dama^^es  were 
mousured  in  Chi  iter//  v.  I7(t//  (ISllO),  f)  II.  &  N.  2HH.     There,  the 
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(Icfondiint  liiul  sold  slit'cp  io  llic  plaiiitilV;  ami,  lu'caiisc  tlicro  was 
delay  ill  ilie  paynuMit  ol' llio  price  1)V  (he  plaiiitilV,  llic  d(d<MidanL 
ic-sold  the  slict  p.  For  I  his  wron^'  tlio  court,  litdd  (liat  Iroirr  lay, 
and  lliat  (he  plaint itV  was  entitled  to  recover  damages  ;  hul  that.,  in 
measuring  tlu^  amount  of  those  damajfes,  although  tlu^  plaintitVwas 
entitled  to  ho  iiideuniilied  ajruinst.  any  loss  ho  had  really  sustained 
liy  the  re-sale,  yet  the  det'endant  as  an  unpaid  vendor  had  an  interest 
ill  Iho  sliocp  ii^^ainst.  tlio  vendee  under  the  contract  of  sale,  and 
iiiiffht  dedu(^t  tlu^  pric(!  due  to  hinisell'  from  the  |)laiiitilV,  from  tlio 
value  of  the  sheep  at  tlio  tim(>  of  the  conversion. 

"In  Story  on  iJailmenIs,  s.  ;U5,  it  is  said  :  '  If  the  pawnor,  in  cou- 
se(pienco  of  any  default  or  conversion  hy  the  pawnee,  has  recovered 
hack  (he  pawn  or  its  value,  still  the  delit  remains  ami  is  recoverahlo, 
unless  in  such  prior  action  it  has  heen  deducted  ;  and  it  seems, 
that,  hy  the  cc)nimon  law  th(>  pawnee,  in  such  action  for  the  value 
has  a  ri^ht  to  have  (he  anu)niit  of  his  dehl  recouped  in  damatj;es.' 
For  ♦his  !.' cites  ,At(v/.v  V.  //,»</,'<•*•  (l.si'.l),  i:>  Mass.  H.  :{HS».  The 
principle  is  also  exemplilied  in  liricrlji  v.  Kiiiditll  (lcS52),  J 7  Q.  15. 
\K\'i .  '{'here,  althou;>'h  the  form  of  the  security  was  a  mort^a^e, 
am!  not  a  pledge  ;  and  although  the  action  was  trespass,  and  not 
trDvcr;  yet  the  suhstance  of  (ho  transaction  was  in  closer  analogy 
with  the  imvsent  cas(>.  Then^  was  a  loan  hy  the  dcfen<lant  to  tho 
plaintitV,  secured  hy  a  hill  of  sale  of  the  plaintitrs  <;oods,  in  whicli 
was  a  reservation  to  th(>  plaintiiVof  a  ri<fh(  to  the  possession  of  tho 
^foods  till  he  should  make  default  in  some  payment.  Before  any 
(li'fauU,  (he  defendant  (ook  the  ocuxls  from  (he  plain(i(V,  and  sold 
them.  For  this  wrong-  lie  was  liahlo  in  trespass  :  hut  the  measuro 
of  damages  was  held  to  he,  not  the  value  of  (h(>  goods,  hut  tho  loss 
which  the  plaintilf  had  really  sustained  hy  heiiig  deprived  of  tho 
]K)sse  sion.  The  wrongful  act  of  {\w  defendant  did  not  aniiihilato 
his  interest  in  the  goods  under  the  hill  of  sale  ;  and  such  interest  was 
to  h(^  considered  in  measuring  the  extent  of  (he  plaintitt's  right  to 
'liiniagos. 

"On  these  Jiuthorities  we  hold  that  tlui  damages  due  to  tho 
plaintitt'  for  the  wrongful  conversion  of  [\w  pledge  hy  the  defendant, 
are  (,o  he  measured  hy  the  loss  he  has  really  sustained  ;  and  that, 
in  measuring  those  damages,  the  interest  of  (Ik^  defendant  in  the 
pledge  at  the  time  of  the  conversion  is  to  he  (aken  into  the  account. 
It  follows  that  th(^  amount  is  merely  nominal,  iind  therefore  (ha(  tho 
verdict  for  the  plaintitV  should  stand,  with  damages  4(>.v,'"  {Jt)/ins"ii  v. 
Sh-ar  (I8(;;}),'l5  i:.  J5.    (N.s.)  ;W{(>,  at  pp.    :VM,  a;};'),  ;5;u;,  337: 


I  think,  hovv»^ver,  of  late  (ho  tendency  of  tlie  com'ts  has  heen  to 

nion  sense  than  it  liad 
ictious  of  tort  it  is  held 


treat  this  action  (of  troirr)  with  morci  com 
been  previously  treated.     Just  as  in  other 


L.B. 
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that  a  person  to  whom  a  wrong  has  been  done  can  only  recover  tho 
damages  which  flow  from  the  wrong  ;  so  in  an  action  of  trover  it 
is  the  tendency  of  tlie  courts  to  apply  the  same  rule.  1  will  refer 
in  support  of  this  view  to  the  cases  of  Brierh/  v.  Kendall  (1852), 
17  Q.  B.  9;}7,  and  Chinerjj  v.  Viall  (ISC.O),  5  H.  &  N.  288,  where 
it  was  held  that  the  person  whose  goods  have  been  converted  was 
not  entitled  to  recover  their  full  value"  (Iliort  v.  London  and 
North  Western  Rail.  Co.  (1879),  4  Ex.  D.  188,  at  p.  199:  Thesiger, 

L.J.)- 

A  suh-pled(je  is  not  necessar/li/  repugnant  to  a  contract 
of  pledge, 

PlaintiflF  deposited  with  one  Simpson  four  debentures  of  the 
British  Slate  Co.,  Limited,  as  security  for  the  due  payment  at 
maturity  of  a  bill  of  exchange.  Simpson,  before  the  dishonour  of 
the  bill  of  exchange,  deposited  the  debentures  with  the  defendant, 
l)rofessing  to  give  a  security  on  them  for  repayment  of  a  debt  of 
his  own,  which  was  ditferent  from  the  amount  of  the  bill  of  exchange. 
The  question  raised  was  whether  the  plaintift' was  entitled  to  recover 
in  detinue  the  possession  of  the  debentures,  he  neither  having  paid 
or  tendered  the  amount  for  which  he  had  pledged  them  Avith 
Simpson. 

"  Now  I  think  that  the  sub-])ledging  of  goods,  held  in  security 
for  money,  before  the  money  is  due,  is  not  in  general  so  inconsis- 
tent with  the  contract,  as  to  amount  to  a  renunciation  of  that 
contract.  There  may  be  cases  in  which  the  pledgor  has  a  special 
personal  confidence  in  the  pawnee,  and  therefore  stipulates  that  the 
pledge  shall  be  kept  by  him  alone,  but  no  such  terms  are  stated 
here,  and  I  do  not  think  that  an  y  such  term  is  implied  by  law.  In 
general  all  that  the  pledgor  requires  is  the  personal  contract  of  the 
pledgee  that  on  bringing  the  money  the  pawn  shall  be  given  up  to 
him,  and  that  in  the  meantime  the  pledgee  shall  be  responsible  for 
due  care  being  taken  for  its  safe  custody.  This  may  very  well  be 
done  though  there  has  been  a  sub-pledge  ;  at  least  the  plaintiff 
should  try  the  experiment  whether,  on  bringing  the  money  for 
which  he  pledged  those  debentures  to  Simpson,  he  cannot  get  them. 
And  the  assignment  of  the  pawn  for  the  purpose  of  raising  money 
(so  long  at  least  as  it  purports  to  transfer  no  more  than  the  pledgee's 
interest  against  the  pledgor)  is  so  far  from  being  found  in  practice 
to  be  inconsistent  with  or  repugnant  to  the  contract,  that  it  has 
been  introduced  into  the  Factors  Acts,  and  is  in  tho  civil  law  (and 
according  to  Mores  v.  Conham  (IGIO),  Ow.  123,  in  our  own  law 
also)  a  regular  incident  in  a  pledge.  If  it  is  done  too  soon  or  to  too 
great  an  extent,  it  is  doubtless  unlawful,  but  not  so  repugnant  to  tho 
contract  as  to  be  justly  held  equivalent  to  a  renunciation  of  it  .  .  . 
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"  But  tli(i  latest  ca*;e,  iuul  ono  which  I  tliink  is  bindino;  on  this 
court,  is  that  of  Jolinson  v.  Stcar  (lyOli),  15  C.  B.  (n.s.)  3;W  ;  ami 
I  thiuk  that  the  decision  of  tlie  majority  of  the  Court  of  Common 
Picas  in  that  case  is  an  authority,  that  at  all  events  there  remains 
ill  the  pawnee  an  interest,  not  put  an  end  to  hy  the  unauthorized 
ti-aiister,  such  as  is  inconsistent  with  a  ri(>ht  in  the  pawnor  to 
recover  in  detinue  "  {l>on.aId\.  SiicMimj  (18tJG),  L.  11.  1  Q.  B.  585, 
at  pp.  t)15,  (IIG  :  Jjlackhum,  J.). 

^Vliere  floods  are  wrongfully  pledged  the  owner  may  recover  them 
from  the  pledgee. 

"  It  was  not,  and  could  not  be  denied,- that  at  common  law  the 
j)Iaintitts  would  be  entitled  to  recover.  They  were  the  owners  of 
the  article  pledged,  and  entitled  to  the  possession  of  it,  for  the  bail- 
ment to  Smith,  the  ])awner,  liad  been  determined  when  it  was 
pledged  to  the  defendant  :  see  (\wper  v.  WlUomalt  (1845),  1  C.  B. 
()"t'l,  where  it  was  held  that  on  a  wrongful  sale  by  a  bailee  to  a  bond 
jide  vendee,  the  latter  was  liable  in  trover  to  the  bailor.  Here, 
instead  of  a  wrongful  sale,  there  was  a  wrongful  pledge  ;  but  the 
same  law  applies,  and  the  delivery  back  to  the  pawner  after  notice 
of  the  plaintitf's  title  and  demand  was  clearly  a  wrongful  conversion, 
unless  it  was  protected  by  the  provisions  of  the  25th  section  [of  the 
Pawnljrokers  Act,  1872  (;55  &  M  Vict.  c.  il^)],  see  Pei't  v.  JJa.der 
(I^iO),  1  Stark.  -172  ;  rarki-i-  v.  (iillie.i  (1800),  2  Camp.  '6:)C>n  ; 
J/oare  v.  Pavkei'  (1788),  2  T.  H.  ;570  "  {'Sitiijcr  MaivifactiiriiKj  Co.  v. 
Clark  (187S.I),  5  Ex.  D.  157,  at  p.  42  :  //awkins,  J.,  delivering  the 
judgment  of  the  court  (/IiuUlexton,  B.,  and  Ilaickin,'^,  J.)  ). 

Stolen  Goods. 

At  common  law  the  owner  may  maintain  trover  against  the 
pledgee  of  stolen  goods  and  chattels.  (12)  At  common  law  the 
owner  cannot  maintain  trover  against  a  liond  jide  [iledgee  of  goods 
and  chattels  acc^uired  by  a  contract  tainted  with  fraud. 

I'nder  the  Larceny  Act,  18t;i  (21  &  25  Vict.  c.  ih\),  s.  100,  upon 
conviction  of  the  guilty  person  the  owner  in  either  of  the  above 
eases  can  maintain  trover  or  obtain  restitution  of  the  goods  and 
chattels  as  therein  jjrovided. 

See  also  ante,  p.  138,  Section  II. — (c)  Title  of  riedgor  to  Goods 
and  Chattels  pledged,  and  the  following  authorities  : — ■ 

Trover  against  a  pawnbroker  for  goods  pledged  with  him,  which 
had  l)een  stolen.  It  appeared  that  the  goods  in  question  were  stolen 
from  i\u)  house  of  the  plaintiff,  and  had  been  pawned  by  a  woman 


Canadian  Cases. 
(12)  See  Edwards  v.  Kerr,  13  C.  P.  0.  24,  ante,  p.  87. 
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of  the  name  of  Brown  ;  but  that  she  had  boon  tried  for  tlio  felony, 
and  ac(|nittod,  on  the  absence  of  a  material  witness.  Lord  Ellen- 
(iDvoiKjIi  hold,  that  the  action  well  lay,  and  the  plaintitf  had  a  verdict 
{Packer  v.  Gillies  (1800),  2  ("amp.'liiJO/O. 

l)i()'erence  between  the  cases  of  Stolen  Goods  and  Goods  Acijuired 
under  a  Contract  tainted  with  Fraud. 

"  I  do  not  think  that,  ai)art  from  statute  law,  a  honafide  i)urchasor 
from  one  who  has  actiuirod  the  [)ro[)erty  of  the  <>oods  by  a  contract 
of  sale  tainted  with  fraud  stands  in  precisely  the  same  relation  to 
the  original  owner  as  a  purchaser  of  stoleii  goods,  without  notice  of 
the  theft,  in  market  overt.  In  the  latter  case  the  original  owner 
and  the  i)ur('h'iser  in  open  market  are  to  this  extent  in  jncri  casn, 
that  neitli<>r  has  done  oiiiiht  to  mislead  the  other  :  whilst  in  tlie 
former  case  the  original  owner  has  intentionally  given  his  fraudu- 
lent vendor  an  e.r  facie  absolute  and  valid  title  to  the  goods,  upon 
which  I'uivhasers  without  notice  of  the  fraud  are  entitled  to  rely. 
I  have  great  dithculty  in  sup[)osing  that  the  legislature,  as  an 
incentive  to  the  prosecution  of  crime,  deliberately  intended  in  the 
the  case  where  the  proi)erty  has  been  passed  by  the  act  of  the 
original  owner  to  deprive  the  honest  purchaser  both  of  his  goods 
and  of  his  money  "  {Bentlcij  v.  \'ihnont  (1887),  12  Ap]).  Cas.  4:7], 
at  p.  477  :  Lord   Watson). 

"The  language  of  the  clause  l*.  100  of  the  Larceny  Act,  ]81jI 
(24  &  2.')  Vict.  c.  iK))]  leaves  no  room  for  making  any  distinction 
between  goods  obtained  by  fraudulent  pretences  without  the  pro- 
perty jiassing,  and  goods  obtained  by  the  same  means  under  a 
voidable  contract  of  sale  "  (jhid.,  at  p.  478).  This  distinction  has 
been  made  by  the  iSale  of  Goods  Act,  18i)3  (")t;  &  57  Vict.  c.  71). 

(Section  24  (1)  en.acts  that,  where  goods  have  been  stolen  and 
the  ott'ender  is  prosecuted  to  conviction,  the  property  in  the  goods 
so  st:^icn  revests  in  tb  erson  who  was  the  owner  of  the  goods,  or 
his  personal  re[)rosentative,  notwithstanding  any  intermediate 
dealimj  with  them,  whether  by  sale  in  market  overt  or  otherwise. 
("  Dealing  "  would  seem  to  include  pledging.) 

And  by  s.  24:  (2)  it  enacts  that,  notwithstanding  any  enactment 
to  the  contrary,  where  goods  have  been  ohtained  hij  fraud  or  otlur 
icromiful  means  not  ainountinij  to  larceny/,  the  [)roiierty  in  sueli 
goods  shall  not  revest  in  the  person  who  was  the  owner  of  the  goods, 
or  his  personal  representative,  by  reason  only  of  the  conviction  of 
the  offender. 
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SECTION  IX. 
TITLE  OF  THIRD  PERSON  TO  GOODS  AND  CHATTELS. 

800  ante,    Section   VI.,  at  [).    151. — Rodelivory  of   Pledge    lit 
( 'uiumoii  Law  and  lledoniptlon  by  Pledgor. 


SECTION  X. 

STATUTE  OF  LIMITATIONS. 

We  have  seen  (iinlu,  p.  150,  Section  VI. — iledeniption  hy 
I'ledgor)  that  it'  no  time  be  liniitotl  tor  payment  the  pledgor  may 
redeem  at  any  time  daring  hi.s  lite.  The  Statute  of  Limitations 
wDuid  ^eem,  therefore,  not  to  begin  to  run  until  a  demand  by  the 
pledgor  has  been  made  and  a  refusal  given  by  the  pledgee,  or  until 
there  has  l)een  some  othi'r  conversion  on  the  part  of  the  pledgee. 
See  ante,  p.  105,  Section  VllL — Owner's  right  of  action,  and  the 
eases  following  : 

1.  IJill  brought  by  an  assignee  under  a  commission  of  bankru})tcy 
against  Cord  well,  for  the  redelivery  of  jewels  and  plate  pledged  by 
him  to  the  defendant,  who  had  also  given  a  promissory  note  for  the 
delivery  over  of  those  goods  to  the  assignee,  or  the  value  of  them, 
upon  the  assignee's  paying  him  all  that  was  due.  The  Statute  of 
Limitations  was  insisted  on  by  way  of  defence. 

"  There  is  no  colour  for  the  statutes  being  a  bar  to  this  demand : 
no  time  being  given  for  redemj)tion,  Cordwell  had  time  daring  life  to 
redeem,  according  to  the  case  in  Bulstrode.  Then  so  had  the  assignee 
till  tender  or  payment  of  the  money  ;  before  which,  on  the  face  of  the; 
note,  ^rowc'^'  would  not  lie"  {Kemp  v.  Weslbvook  (17-11)),  1  Vcs.  Sen. 
278  :  Lord  JJardtcicke,  L.C.). 

2.  An  action  was  brought  to  recover  the  possession  of  title  deeds 
from  a  pledgee  to  which  the  Statute  of  Limitation'^  was  pleaded. 

■"  The  defendant  when  ho  received  these  deeds  had  no  knowledge 
that  the  person  who  pledged  them  had  no  title  to  them.  He  Uei»t 
tliem  as  depositee  or  l)ailee  bound  to  return  them  on  payment  of  the 
money  he  had  advanced.  He  held  them  against  the  jjcrson  who 
had  de[)osited  them,  but  not  against  the  real  owner,  and  non  constat 
that  he  would  not  liave  given  them  up  if  the  real  owner  had 
demanded  them.  This  does  not  seem  to  me  conversion.  There  was 
no  injury  to  the  property  which  would  render  it  impossible  to  return 
it,  nor  claim  of  title  to  it,  nor  claim  to  hold  it  against  the  owner. 
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Tlio  (Icfondant  was  somewhat  in  tlio  position  of  a  findor  of  lost  pro- 
perty, and  the  trover  or  findin<f  is  innoc(!nt  unless  it  is  followed  by 
conversion"  {Spachnan  v.  FoMer  (18^8),  11  Q.  B.  D.  ltt»,  at 
l)p.  100,  101  :    G)'o,'i',  J.). 

;{.  The  plaintiflt'  was  tlie  owner  of  the  lease  of  a  house.  In  1881, 
more  than  six  years  l)efore  theconnnencement  of  the  present  action, 
the  p]aintift"s  son  deposited  the  lease  with  one  Bates,  to  secure  an 
advance  of  laO/.  Within  six  years  of  the  commencement  of  the 
action.  Bates  became  Ijankrupt,  -and  in  1881)  the  trustee  under  his 
bankruptcy  sold  his  business  to  the  defendant,  includin<;'  the  debt 
of  1 ')()/.,  ami  handed  over  to  him  the  lease  which  had  been  deposited 
as  security.  Subsequently  the  jjlaintift'  demanded  the  return  of  the 
lease  from  the  defendant,  and  upon  his  refusal  to  give  it  up  com- 
menced this  action  for  detinue  and  conversion  of  the  lease,  to  which 
the  defendant  pleaded  the  Statute  of  Limitations,  1G23  (21  Jac.  1, 
c.  16). 

"  AVhat  the  defendant  relies  on  is  that  Bates  converted  this  lease 
to  his  own  use  more  than  six  years  a<>;o,  and  it  is  contended  that 
this  was  the  first  wronii'ful  conversion,  and  that  the  statute  runs 
from  the  time  when  that  first  wrongful  conversion  occurred.  The 
case  of  Wilkinson  v,  Veritij  (1871),  L.  R.  C  (!.  P.  20G,  was  cited  in 
support  of  this  contention  at  the  trial  before  C/iarlex,  J.,  and 
especial  reliance  was  placed  on  a  passage  in  the  judgment  of 
Willes,  J.  (at  p.  20y),  who  says  :  '  It  is  a  general  rule  that,  where 
there  has  once  been  a  complete  cause  of  action  arising  out  of 
contract  or  tort,  the  statute  begins  to  run,  and  that  subsequent 
circumstances  which  would  but  for  the  prior  wrongful  act  or 
default  have  constituted  a  cause  of  action  are  disregarded.'  But 
it  is  plain  that  Willes,  J.,  was  there  dealing  with  a  case  in  which 
the  defendant  himself  ai;d  nobody  else  was  charged  with  the 
wrongful  detention.  The  deu'udant  himself  was  the  sole  wrong-doer, 
and  the  language  of  the  passage  relied  upon,  though  general  in 
its  terms,  must  be  applied  to  such  circumstances  as  those  in  that 
case.  Moreover,  Willes^  J.,  inmiediately  goes  on  to  give  the 
following  illustration  :  '  As,  for  instance,  in  the  case  of  a  bill  of 
exchange  drawn  at  so  many  months  after  sight,  and  refused 
acceptance,  the  cause  of  action  is  complete  and  the  statute  begins 
to  run  upon  the  refusal  of  acc(!ptance,  and  no  new  cause  of  action 
arises  upon  refusal  of  payment ' — language  which  shows  that  what 
he  meant  was,  that  where  there  was  a  valid  cause  of  action  against 
the  defendant  by  the  ])laintirt',  the  statute  began  to  run  from  the 
time  when  that  cause  of  action  arose. 

"  In  the  present  case,  it  is  sought  on  behalf  of  the  defendant  to 
extract  from  that  decision  this  doctrine,  that  if  one  man  is  guilty 
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of  ii  \vron;i;ful  conversion,  and  afterwards  a  second  man  is  guilty  of 
a  wrongful  conversion  of  tlu;  same  thing,  then  the  cause  of  action 
against  the  second  man  is  barred  l)y  the  statute  if  the  cause  of 
action  against  the  first  man  accrued  more  than  six  years  before 
action,  although  the  conversion  in  respect  of  which  the  second  man 
is  sued  niav  have  occurred  within  tlie  six  years  or  indeed  witliin 
six  months.  It  is  said  that  to  hold  otherwise  would  bo  contrary 
to  reason  and  natural  law ;  that  is  to  say,  that  because  the  legis- 
liitiu'e,  in  order  to  prevent  litigation  aft(U*  a  certain  period,  has 
said  that  no  action  shall  lie  against  A.  in  respect  of  an  act  done 
l)y  him  more  than  six  years  l)eforo  action  brought,  therefore  B. 
cannot  be  sued  in  respect  of  an  act  done  by  him  within  the  six 
years.  To  me  that  pro])osition  seems  contrary  to  reason  "  (^  filler  v. 
Jh'IK  [\Sdl]  1  Q.B.  4(;«at  pp.  470,  471  :   Lord  /s.sZ/^'r,  M.K.). 
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EXECUTION. 

In  a  judgment  against  the  pledgor  the  goods  pledged  cannot  bo 
seized  by  the  sheriff  imless  ho  satisfies  the  claim  of  the  pledgee. 

In  a  judgment  against  the  pledgee  the  goods  pledged  can  be 
seized  and  [)ossession  of  them  ke[)t  by  the  .sheriti'  in  res[)('ct  of  the 
special  property  of  the  pledgee  in  them. 

"  The  general  rule  of  law  is,  that  the  sheriff  can  seize  only  such 
things  as  he  can  sell.  That  rule  of  law  still  remains,  except  so 
far  as  it  has  been  modified  by  the  Act  of  1  &  2  Vict.  c.  110  (Tho 
.ludgments  Act,  IS'dii)  ;  but  that  statute  does  not  affect  the  ])resent 
case.  If  we  consider  the  nature  of  a  lien,  and  the  right  which  it 
confers,  it  will  be  evident  that  it  cannot  form  the  subject-matter  of 
a  sale.  A  lien  is  a  personal  right  which  cannot  be  jiarted  with, 
and  continues  only  so  long  as  the  possessor  holds  the  goods.  It  is 
clear,  therefore,  that  the  sheriff  cannot  .sell  an  interest  of  this 
descrii)tion,  which  is  a  mere  personal  interest  in  the  goods.  The 
ease  is  (jnite  dirt'erent  from  those  referred  to,  in  which  goods  were 
let  on  hire  for  a  certain  period,  because  there  the  person  hiring 
tlu  uas  the  absolute  use  of  the  goods  for  a  particular  term,  and 
that  interest  may  bo  disposed  of.  Here,  the  interest  cannot  be 
transferred  to  any  other  individual  ;  it  continues  only  as  long  as 
the  holder  keeps  possession  of  the  subject-matter  of  the  lien,  either 
by  himself  or  his  servant.  Then  as  tho  sheriff  cannot  sell,  neither, 
by  the  general  rule  of  law  can  he  seize  "  {Le(j(j  v.  Evans  (1840), 
g'M.  &  W.  36  at  pp.  41,  42  :  Parke,  B.). 
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If  ii  dobtor  has  pawned  his  froods  aiiu  aii  oxocnfion  afterwards 
issues  a<!;ainst  him,  the  duplicates  alone  can  he  seized,  and  the 
goods  themselves  cannot  he  taken  without  payment  of  the  money 
for  which  tlioy  were  jiawned  {llniierx  v.  Keiniaj  (184(1),  U  Q.  13. 
r)i>2),  where  Lord  Jh'nDian,  C'.J.,  said  Le(j[/  v.  Emus  (1840), 
0  i\I.  &  W.  30,  was  directly  in  point. 


E.vecution — lU'Ci'iccv  against  rU'dyee. 

"  Tlie  sheriff  havin<i;  seized,  had  tak(Mi  possession  amongst  other 
thinos  of  a  number  of  goods  in  pledge  :  in  which,  therefore,  the 
pawnbroker  had  a  qualified  property.  As  to  sonio  of  tlie  pledges, 
more  than  twelve  months  and  a  week  had  expired  and  some  of  the 
goods  were  irredeemable.  As  to  others  less  than  twelve  months 
had  expired.  It  is  conceded  that  the  sheriff  could  not  be  compelled 
to  go  out  of  possession  of  those  articles  which  had  been  pledged 
Cor  more  than  twelve  months.  It  is  admitted  that  he  is  entitled  to 
remain  in  possession  of  the  other  goods  also  unless  the  appointment 
of  the  receiver  has  intercepted  his  rights.  It  is  not  disputed  that 
if  they  remain  in  his  possession  until  the  time  for  redemption 
expires,  the  sheriff  will  have  an  interest  in  the  property.  It  is 
clear  to  me  that  the  sheriff  has  in  the  meantime  also  an  interest 
in  the  goods  ;  which  are  held  as  security  for  the  money  advanced 
on  them,  and  to  secure  which  the  goods  were  pledged.  AVlien  I 
say  it  is  a  security,  I  do  not  think  it  is  within  1  &  2  Vict.  c.  110 
(The  Judgments  Act,  18o8),  s.  12,  which,  I  think,  means  only 
securities  ijusdem  ijencvis,  as  the  securities  particularly  mentioned 
in  the  section.  And  I  doubt  whether  the  section  can  be  held  to 
apply  to  goods  in  pledge.  But  indepcMidently  of  that,  the  sheriff 
has  a  right  to  the  possession  of  the  goods  in  respect  of  the  qualified 
propc'rty  the  pawnbroker  has  in  them  :  and  he  has  a  right  to  sell 
them  when  the  twelve  months  and  a  week  shall  have  ex})ired,  and 
to  make  a  good  title  to  anyone  to  whom  he  sells,  ami  has  a  right 
to  receive  the  money  ;  and  in  res[)ect  of  the  redeemable  ])ledges  it 
appears  to  me  the  appointment  of  the  receiver  has  not  intercepted 
his  right  ;  and  the  sheriff  has  a  right  to  hold  the  goods  by  way 
of  deposit,  and  they  cannot  be  redeemed  excejjf  by  payment  of  the 
money  secured  by  the  pawners,  and  the  person  for  whom  the  sheriff 
holds  the  goods  is  entitled  to  any  money  paiil  for  redemption  " 
{Tn  re  Rollason  (1887),  34  Ch.  D.  495,  at  p.  41)7  :  ^orth,  J.). 
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SECTION  XII. 
DISTRESS. 

Goods  entrusted  to  persons  currying  on  public  trades  to  1)e  by 
them  <lealt  witli,  wrouylit,  or  nianaifed  in  the  way  of  their  trade, 
c.d.  pawnbrokers,  are  exempted  from  distress. 

"The  aetlon  is  brought  by  a  pawnbroker  against  his  landlord 
tor  ilistraining  for  arrears  of  rent  floods  which  had  been  pled<;-ed 
w  ith  him  in  the  way  of  his  trade  of  a  pawnbroker.  Tlie  f>overning 
point  is  whether  <i;oods  which  have  l)een  deposited  with  a  pawn- 
broker as  security  for  advances  are  protected  from  distress.  By 
our  law,  goods  intrusted  to  persons  carrying  on  public  trades,  to 
be  l)y  them  dealt  with,  wrought  or  managed  in  the  way  of  their 
tradi',  are  exempted  from  distress  ;  and  many  judges  have  attempted 
to  lay  down  a  rule  which  should  end)raee  all  exemptions  :  but  no 
very  well  defined  princii)le  is  to  b(^  I'ound  in  any  of  the  cases  ;  and 
in  applying  it  we  must  be  guided  as  well  as  we  can  by  the  specific 
instances  which  have  from  time  to  time  occurred.  It  seems  to  me 
that  the  goods  now  in  question  fall  within  the  description  of  goods 
intrusted  to  one  who  carries  on  a  public  trade,  to  be  managed  and 
(U'alt  with  by  him  in  the  way  of  his  trade,  and  which  he  had  a 
right  to  hold  until  the  sums  advanced  by  him  ;pon  them  w(n'o 
repaid  to  him.  I  must  confess  I  am  unable  to  discover  any 
(lirt'erence  in  principle  between  the  case  of  a  pawnbroker  and  that 
of  a  wharfinger,  factor  or  warehouse-keeper.  In  most  cases, 
tliesc  latter  have  nothing  more  to  do  with  the  goods  than  to  keep 
them  safely, — the]ordinary  duty  of  a  simple  bailee.  So,  the  [>awn- 
lii-oker  is  bound  to  take  care  of  and  safely  keep  the  goods  intrusted 
tu  him,  and  ho  receives  a  profit  for  so  doing  in  the  high  rate  of 
interest  allowed  by  the  statute.  I  am  clearly  of  opinion  that  those 
goods  were  exempted  from  distress  on  the  princi[>le  above  stated. 

...  In  distraining  these  goods  the  defendant  was  an  absolute 
wronodoer.  The  landlord  had  no  colour  of  right  to  take  them 
The  bailee,  therefore,  is  entitled  to  the  full  value  of  the  goods.  He 
may  retain  out  of  that  the  sums  ho  has  advanced  upon  them  and 
till'  interest,  and  he  will  be  liable  to  hand  over  the  surplus  to  the 
respective  owners  of  the  goods  "  (Swire  v.  Leach  (1805),  18  C.  B. 
(N'.s.)  479,  at  pp.  -lyi,  492  :  Erie,  C.J.  ;  see  also  Miles  v.  Fiirher 
(1873),  L.  it.  8  Q.  B.  77  (a  case  of  goods  warehoused),  following 
the  above  case,  post,  Chapter  IX. — Hire  of  custody  ;  Section  II. — 
Warehousemen,  (d)  Distress  ;  and  see  also />os<.  Chapter  VIII. — Hire 
of  Work,  Labour  and  Services  ;  Section  X. — Distress). 
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SECTION  XIII. 

FACTORS  AND  THE  FACTORS  ACTS. 

Prior  to  tli(>  Factor.H  Acts  it  would  not  liavc  liccn  nccossiiry  to 
iiavc  iiu'liiilcd  i'iU'tors  under  this  c'lia|itt'r  ;  and  tliotinlj  factors  arc 
haiifcs,  yet  tlicir  duties  and  rights  rather  fall  under  tho  sul)je('t  of 
a^fcncy  tliini  that  of  I)ailinents.  Tli<'  reader  must  not  expect  under 
this  chapter  to  Hnd  any  law  relatin;j;  to  factors  which  Ixdones  more 
properly  to  the  law  of  agency  than  to  that  of  bailments. 

Definition  of  Fmior. 

'■'' Fnrlor  [fact(ntr,  Fr.],  a  substitute  in  mercantile  aft'airs  ;  an 
ttfient  emjilo>/('(l  to  ,«'//  e;oods  or  merchandise  consiM;ned  or  (hdivered 
to  him  by  or  for  his  principal  for  a  compensation  connnonly  called 
factorajre  or  commission.  Hence  he  is  often  called  a  connnission- 
merchant  or  consignee  ;  anil  th(>  goods  received  by  him  I'or  sale  is 
[sic]  culled  a  consignment  "  (Wharton's  Law  Lexicon,  1848). 

^-1  men>  Pawnee  is  not  a  Factor. 

"  A  more  pawnee  is  neither  a  factor  nor  an  agent,  nor  does  he 
hold  the  goods  in  trust  for  the  principal,  the  owner,  and  con- 
secjuently  he  does  not  come  within  tho  words  of  tho  Act  (28  Geo. .'?, 
c.  37,  s.'21)""  {Att-Geit.  V.  Tnientan  (18-13),  11  M.  &  AV.  G'Jl  at 
p.  720:  Lord  Ahinaer,  V.B.). 

A  factor  entrusted  with  the  goods  has  at  connnou  law  a  lien  on 
the  goods  in  his  ])Ossession  for  his  general  balance,  but  has,  at 
common  law,  no  jiower  to  pawn  or  pledge  such  goods. 

"  Lord  Tcntenhn  thus  states  the  law  (Abl)ott  on  Shipping,  .Oth 
edit.,  pt.  3,ch.  i»,  s.  W,  p.  3l»l).  'If  the  goods  were  sent  to  tlie 
consignee  as  a  factor,  it  was  thought  that  his  possession  of  the  bill 
of  lading  could  not  in  reason  give  him  any  greater  power  over  the 
goods  before  their  arrival  than  his  actual  j)Ossession  of  them  after- 
wards would  do  :  and  as,  in  the  case  of  actual  jjossession,  although 
a  factor  might  sell  the  goods,  and  thereby  l)ind  his  princijial, 
because  his  employment  and  authority  are  to  sell,  but  could  not 
pawn  or  pledge  them  because  ho  is  not  by  his  employment 
authorised  so  to  do,  so,  before  the  arrival  of  the  goods,  it  was  held 
that  ho  could  not  divest  the  consignor's  right  to  stop  them  by 
endorsing  or  delivering  over  the  bill  of  lading  as  a  pleihje.^  (13) 

Canadian  Cases. 

(1.3)  Fry,  a  music  teacher  at  Beardstone,  111.,  wrote  to  Kline  &  Co.,  at 
Chicago,  that  he  had  a  customer,  named  Johnson,  to  whom  he  could  sell  a  piano, 
and  desiring  them  to  ship  one  in  their  own  name  to  be  subject  to  their  order, 
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"Tlin  proposition  thiit  ii  fiictoris  not  hy  In's  cmidoyniontantliorizcd 
to  pawn  or  plodnc  (roods  cntrustod  to  him,  was  for  uiuny  years 
iiiiicli  controverted  in  point  of  fact.  JJut  it  liavinjf  Itccn  onot! 
decided  as  a  matter  of  law  that  ho  was  not  so  authorized,  the  courts 
adhered  to  what  had  been  decided. 

"Tile  law  in  tliis  respect  lias  heen  altiMV^l  by  !)  &  (!  Vict.  c.  31) 
(Tlie  Factors  Act,  1842),  as  will  be  sliown  hereafter  :  but  the 
le^^islatiire  did  not  alter  in  tiie  first  Factors  Act,  4  Geo.  4,  c.  H3 
(Tlie  Factors  Act,  1&2'.\),  except  in  tlu?  case  of  consi^nnu-nt  by 
sea.  In  McComhlc  v.  hiwlcx  (IHO;")),  7  East  .5,  the  decision  went 
so  far  as  to  hold  that  a  pledge  by  a  factor  was  so  totally  tortious 
;is  not  even  to  transfer  the  lien  wliich  the  jiled^or  himself  had. 
This  decision  is  niad(!  no  loneer  law  by  the  earlier  Factors  Acts  " 
{Cole  V.  yovlh  Western  Bank  (1«7:>),  L.  K.  10  V.  P.  3.54,  at 
pp.  3()!5,  3tj4  :   Bluek/mnt,  J.). 

Tlu?  followin<r  are  the  various  Factors  Acts  which  have  been 
passed  from  time  to  time,  viz.  : 

(I.)   In  1823,  4  Geo.  4,  c.  83  ; 

(2.)  hi  1825,  C.  Geo.  4,  c.  1)4  ; 

(3.)  In  1842,  ')  &  G  Vict.  c.  :5l»,  and 

(4.)   In  1877,  40  &  41  Vict.  c.  3l>. 

All  the  above  statutes  were  repealed  by  the  present  Factors 
Act,  188i)  (52  &  .53  Vict.  c.  45). 

A  valuable  abstract  of  the  first  two  Acts,  4  Geo.  4,  c.  83,  and 
tl  Geo.  4,  c.  94,  indicatin<f  what  Lord  Tenferden  thou<;ht  was 
their  effect  is  contained  in  the  5th  edition  of  Abbott  on  Shippin<f, 
pt.  3,  ch.  K,  s.  K!,  and  is  given  at  length  in  Cole  v.  Norlh 
Wedem  Bank  (187.5),  L.  R.  10  G.  P.  354,  at  jip.  300,  301,  3(J2. 
What  led  to  the  passinir  of  the  Factors  Acts  will  appear  from  a 
jierusal  of  the  following  judicial  statements  : 

What  led  to  the  Factors  Ads, 

1.  "The  result  of  that  state  of  the  law  with  respect  to  agents 
employed  to  sell  [instances  exceptional  to  the  rule  that  no  man  can 
give  a  better  title  to  goods  than  he  has  himself,  and  that  the  real 


Canadian  Cases. 

Kit  to  pay  freight  charge  in  case  of  no  sale,  and  return  piano  to  plaintiffs. 
Kline  &  Co.,  not  having  a  piano,  handed  Fry'.s  letter  to  plaintiff,  who 
siiipped  a  piano  as  requested  by  Fry.  The  piano  was  received  by  Fry,  and 
In-  liim  sent  to  Toronto,  where  he  pledged  it  with  defendant,  a  pawnbroker  : — 
Hdd,  that  there  was  no  sale  to  Fry  of  the  piano,  as  it  never  was  intended  that 
the  property  should  pass  to  him : — Held,  also,  that  Fry  was  not  an  agent  within 
tlic  meaning  of  the  Factors  Act  (R.  S.  0.  1887,  c.  121  (now  R.  S.  O.  1897, 
c.  150)),  so  as  to  enable  him  to  pledge  the  piano,  nor  {per  Rose,  J.)  was  he 
an  agent  "  entrusted  with  the  possession  of  goods  "  {Bmh  v.  Fry,  15  0.  R. 
122). 
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owner  is  not  l)onii(l,  cNt'opt  to  the  oxtcnt  of  an  int(>r('st  whirh  ho 
liiis  partcil  witli,  or  an  authority  which  he  lias  ^fivcnj,  It'll  to  tin- 
course  of  l(';;isIation  whicii  is  known  by  the  general  (h^scription  of 
the  Factors  Acts  ;  hccausc  it  was  licld  hy  the  courts  of  law  that  the 
case  of  a  pledo'e  of  o;<)()(|s  hy  a  factor  intrusted  with  the  jiosscssiou 
of  ^roods,  and  autlK)rized  to  soil  them,  fell  within  the  jreiieral  rule 
to  which  the  instances  iihovc  enumerated  are  exceptions,  and  that 
it  dill  not  fall  within  the  exce|itions  hy  reason  of  a  jtledi^e  hein^f 
an  ordinary  and  accustomed  transaction  to  he  ent(>r(>d  into  hy  a 
person  intrusted  as  a;;eiit  to  sell,  or  perhaps  more  properly  hy 
reason  of  the  courts  of  law  havin;^;  treated  a  pledifi;  as  being  out 
of  the  scope  of  an  authority  to  sell. 

"  1'ho  legislature  seem  to  have  considered  that  to  be  too  narrow  a 
view  of  the  proper  scope  of  tho  authority  of  an  agent  to  sell ;  and  they 
\.'ere  no  doubt  induced  to  think  so  by  reason  of  the  altered  mode 
of  conducting  mercantile  transactions  in  modern  times,  and  because 
it  had  become  a  usual  and  accustomed  course  for  factors  intrusted 
with  goods  for  sale,  to  make  advances  to  their  principals  either  in 
money  or  by  the  acceptance  of  bills  against  their  consignments,  and 
to  keep  themselves  in  funds  by  repledging  the  documents  of  title 
with  bankers  or  other  money  dealers.  But,  whatever  may  have 
been  the  reason,  it  is  clear  that  that  was  the  particular  evil  which 
the  legislature  sought  to  remedy  by  the  Factors  Acts.  And  if  it  In; 
proper,  in  construing  a  statute,  to  look  at  tho  mischief  intended  to 
be  remedied — which  Lord  To/'^says  is  one  of  the  rules  for  construc- 
tion of  Acts  of  Parliament — one  would  construe  such  a  statute 
with  the  expectation  of  finding  that  the  legislature  would  deal 
with  the  class  to  which  persons  who  in  the  usual  course  of  business 
advance  money  on  goods  coming  to  them  for  sale  belong,  and  who 
previously  could  not  pledge  beyond  their  own  advances,  because 
the  authority  of  the  agent,  as  between  himself  and  his  principal, 
was  limited  to  contracts  of  sale,  and  not  capable  of  being  extended 
by  construction  to  contracts  of  pledge.  That  anticipation  of  what 
the  legislature  intended  by  the  Factors  Acts,  if  we  are  to  rely  upon 
a  series  of  decisions  upon  them,  to  some  of  which  reference  has 
been  made,  and  all  of  which  are  in  harmony,  would  turn  out  to  he 
correct,  because  it  has  from  time  to  time  been  held  that,  notwith- 
standing general  terms  used  here  and  there  throughout  those  Acts, 
which,  taken  by  themselves,  might  be  held  to  include  all  agents  or 
persons  intrusted,  those  general  expressions  are  to  be  construed 
with  reference  to  the  general  scope  and  object  of  the  Acts  as  well 
as  the  particular  language  used,  so  as  to  limit  their  operation 
to  the  case,  first  of  persons  intrusted  as  agents  "  (Fiientes  v.  Montis 
(1868),  L.  R.  3  C.  P.  268,  at  pp.  277,  278  :    Willes,  J.). 
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■2.  "  Wlion,  liowov(*r,  ono  person  arms  iinothor  with  ii  »yml)ol  of 
|in)|i('rty  ho  should  \w  tho  sufferer,  and  not  tlie  person  who  jfivo.s 
1  rrdit  to  tlie  o|ieration  and  is  misled  hy  it.  Orijfinally,  it  was 
lliiiiinlii  rjoht  tliat  i'aetors  who  were  entrusteil  with  the  ri^ht  of 
sellin;;  ^foods  for  others,  if  they  ehose  to  niaive  sales  on  their  own 
accoiiiit,  should  he  dealt  with  as  competent  to  make  a  title  to  tho 
ndoiU,  [See  I  (ieo.  4,0.  ^(;5.](l  I)  That  was  extended  i)y  the  seeond 
Act  [tl  (»eo.  -1,0.  1*1]  to  a  power  to  morti;ao;e  ;  hut  in  each  case  of 
tlie  first  two  Acts  thero  was  a  [troviso  that  the  person  who  so  dealt 
with  the  factor  must  have  dealt  with  him  not  knowin^j;  that  ho 
(H(ii|iicd  the  position  of  factor,  l)ecau^eif  he  knew  that  he  occupied 
tliiit  position  he  was  not  to  be  entitled  to  have  the  henelits  of  those 
Acts.  (11) 

"  Then  at  last  canu'  the  ')  it  ()  Vict.  c.  ,'5l>,  hy  wliich  a  jierson 
(leMiiiiM;  with  a  factor  is  protected.  How  is  lie  protected?  It  is 
there  enacted  that  '  any  a^ent  entrusted  with  the  possession  of 
noods,  or  of  the  documents  of  title  to  <j;ooil9,  shall  he  deenu'd  and 
taken  to  he  the  owiu>r  of  such  <foods  and  documents,  so  far  us  to 
;,rive  validity  to  any  contract  or  a<;reement  hy  way  of  pledye,  lien,  or 
security /'()»« //(A',  made  with  such  a<i;ent  so  entrusted  '  "  (  I'A'/y/'.s- v. 
/A  rt:  (I.S7 1 ),'  L.  W.  2  H.  L.  Sc.  U.'i,  at  p.  115  :  Lord  J/ut/urle>/,  L.( '.). 

;').  "The  law  upon  the  subject  [advances  to  ai^cnts  for  sale], 
iiuist,  I  think,  bt^  taken  to  be  very  clearly  expressed  in  the  statute 
.')  k  (!  Vict.  c.  .'JS>,  and  so  much  of  the  procedinir  statutes,  1  Geo.  4, 
c.  ^'A  ;  (1  Geo.  -4,  c.  Vi,  as  is  not  repealed  or  controlled  l)y  the 
more  recent  Act  (-10  &  11  Vict.  c.  iJ'J).  For  a  long  period  'the 
state  of  the  law  had  been  in  a  most  unsatiMactory  state  as  regards 
mercantile  dealings,  and  now  that  it  has  undergone  very  great 
oliiuiges  and  improvements,  it  may  be  said  without  irreverence 
that  the  former  law  was  hardly  creditable  to  British  jurispru- 
dence. The  narrow  and  strict  rules  of  the  connnon  law  upon 
wliich  the  earlier  decisions  were  founded,  although  those  were  in 
themselves  just  and  not  very  inconvenient  when  applied  to  what 
may  he  called  domestic  dealings — to  the  sale  of  a  flock  of  sheep  or 
a  waggon-load  of  corn  in  fair  or  market — were  found  to  be  inapplic- 
able to  a  great  variety  of  matters  necessarily  incident  to  the 
transactions  which  take  j)lace  between  merchants,  and  to  present 
impediments  to  the  free  course  of  mercantile  business  and  therefore 
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(14)  Where  the  defendant  purchased  goods  from  A.  without  notice  that  A. 
was  an  agent,  and  A.  having  sold  such  goods  in  his  own  name,  it  was  lield 
that  tlie  defendant  could  set  off  the  debt  due  from  A.  personally  in  the  same 
way  as  if  A.  had  been  the  principal  {Boiomanville  Machine  Go.  v.  Dempster, 
2  S.  C.  R.  21  (appeal  from  Supreme  Court  of  Nova  Scotia)). 
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(lisiulviint!i<>;('ous  to  the  community.  To  romcdy  this  iin'onvciiiciicc 
the  Factors  Acts  (4  Geo.  I,  c.  83,  and  C  (Jco.  4,  c.  1)4),  were 
pas.si'il.  and  tlun'  were  soon  t'ouiid  to  l)(»  insutKcicnt,  and  especially 
with  respect  to  advancers  made  to  a<icnts  or  factors.  For  this 
reason  the  slatiit(>  .">  I'i:,  (!  Vict.  c.  ;5l)  was  |iassed,  the  title  oi'  which 
indicates  its  general  ol)ject  (ai\  Act  to  amend  the  law  relating-  to 
advances  liond  jidc  made  to  agents  intrusted  with  <i;oods)  "  (KaUcn- 
liach  V.  Lewis  (188;5),  24  Ch.  U.  :A,  at  p.  01 :   Baron,  V.-C). 


THE    FACTORS    A(T,    18811.(1;-)) 
(.'i^  &  ;');{  Vict.  c.  45.) 

"  An  Act  to  amend  and  consolidate  the  Factors  Acts  [The  Factors 
Acts,  182;-;  to  1.S77  :  see  40  &  41  Vict.  c.  ;U>,  s.  1]." 

The  provisions  of  the  Factors  Act,  1881*,  are  to  ho  construed  in 


Canadian  Cases. 

(15)  I'rcvidus  It)  till'  coiU'i'ilcratiDii  of'tlu'  ]3ritisli  Xditli  Aiiu'rii'au  ])roviii('es, 
I'lipiT  aiul  Li)\vor  Canada  (now  Ontaiio  and  Qik'Ik'c),  fonniMl  tlu'  jirovini'i!  of 
Canada,  and  lliu  Icj^islature  of  these  united  provinces  passed  the  Act,  Cunsdli- 
duteil  .Stiiiutes  (if  Canaila,  18.')!),  e.  T)!),  intituled,  "An  Act  respectinj,'  itu' 
])r()tecti(iu  of  jiei'sons  who  receive  assij^'unienls  anil  enter  into  eontructs  in 
relation  to  l;oo(1s  entrusted  to  agents.'' 

Ijv  tlie  Britisli  North  America  Act,  this  class  of  legislation  wis  delegated  to 
the  sejiarate  provinces,  and  the  I'lovincial  Legislature  of  Ontario  has  euacteil 
a  similar  measure  (R.  .^.  O.  1897,  c.  IfiO). 

The  province  of  Nova  Scotia  has  dealt  with  the  suliject  by  the  Factors  Acl 
(58  Vict.  c.  11),  and  the  amemling  Act  (5!)  Vict.  e.  2.3). 

The  ]irovince  of  Manitoha  has  dealt  with  the  si.hject  in  50  Vict.  c.  25. 
The  Ontario  Act   (R.  S,   O.   18!)7,  c.   150),  !.-  intituled  an  Act  respecting 
contracts  in  relation  to  goods  entrusted  lo  agents. 

By  sect.  1  (I)  it  is  enacted  that  "goods"  shall  include  all  i)er.sonal  jiroperty 

of  whatever  nature  or  kind  soever  ; 
(2)  "Shipped"  shall  mean  the  carriage  of  goods,   whether  by  land  or  hy 

water  ; 
(;j)  "Document  of  title"  shall  include  every  bill  of  lading,  warehonsc- 
keeper'.s  or  wharlinger's  receipt  or  order  for  delivery  of  goods,  every 
bill  of  inspection  of  pot  or  pearl  ashe.s,  and  every  other  document 
used  in  the  onlinary  course  of  business,  as  jiroof  of  the  possession  or 
control  of  goods,  or  authorising,  or  puri)ortiiig  to  authorise,  either  by 
endorsement  or  by  delivery,  the  possessor  of  such  document  to  tiansfei' 
or  receive  goods  thereby  represented. 
2. — Any  agent  entrusted  with  the  jiossession  of  goods,  or  of  the  documents  of 
title  thereto,  shall  be  deemed  the  owner  thereof  for  the  following 
purposes,  that  is  to  say  : 

(1)  To  make  a  sale  or  contract  as  in  s.  5  mentioned  ; 

(2)  To  entitle  the  consignee  of  goods  consigned  by  such  agent  to  a  licii 

thereon  for  any  money  or  negotiable  security  advanced  or  given  by 
liim  to  or  for  the  use  of  such  agent,  or  received  by  the  agent  for 
the  use  of  the  consignee,  in  like  manner  as  if  sucli  agent  were  the 
true  owner  of  the  goods  ; 
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anijilifioation  and  not  in  doro;f!ition  of  tlic  powers  cx(>rciseablo  by 
an  a<j,(>nt  indciKMidcntly  of  tlio  Act.     Sec>  s.  115. 

From  dannary  1st,  l.S'.IO,  the  Factors  Acts,  1,S2;5  to  1.S77  arc 
r('|M'alcd,  hut  this  repeal  does  not  atVcct  any  ri^lit  ac(|nired  or 
lialiility  incurred  Ixd'orc  danuary  1st,  1<S!I(),  under  any  enactment 
so  repealed.      See  s.  Id. 

•'  Tlw  Act  [Tiie  Factors  Act,  l.SSil  {'r2  S:  'h\  Ywi.  c.  1'))],  which 
is  a  consoliihvtion  Act  and  also  an  amendinii  Act,  is  separated  into 
parts.  Section  I  is  prcdiiulnary.  .  .  .  From  the  2nd  section 
to  the  7th  inclusive  the  legislature  has  enacted  wdiat  shall  he  th(>  law 
in  respect  of  '  Dispositions  hy  Mercantile  Agents.'  From  the  8th 
to  tlie  loth,  '  Dispositions  hy  Stdlers  and  Buyers  of  (Joods,'  and  tho 
Mth  to  the  I  7th  are  descrihed  as  ■Supplementary''  [i/nirrc  Supplo- 
iiiental].  I  cannot  doubt  that  each  of  the  sections  included  in  this 
sejiarate  portion  of  tlie  statute  must  he  read  as  only  applicable  to  the 
eas(>s  of  persons  indicated  hy  that  separate  part  of  the  statute"  {/nr/i/'s 
V.  h'ohcrlson,  1 181)8]  A.  (^  Olf.,  at  p.  ('.21  :  Earl  of  //uli^l'iir//  L.il.). 

"  The  Act  is  divided  into  parts.  The  first,  headed  '  Preliminary,' 
consists  of  a  delinition  clause.  Tlio  last  part,  li(>aded  '  Su]tple- 
niental,'  contains  provisions  as  to  the  mode  of  transfer  '  for  tho 
|UH'|ioses  of  this  Act,'  and  certain  savings.     Tho  other  two  parts 

Canadian  Cases. 

(;!)  To  i,'i\t'  validity  to  luiy  coiUiatt  or  iijircnin'iit  tiy  way  of  iiIi'iIl^c,  lii-ii 

or  security,  Ikhii}  Jitle  iiuule  with  .-iucli  i>jj;i'iit,  as  well  Cor  an  origin.il 

loan,  ailvancL",  or  ]iaynRMit  made  upon  tlic  secuiily  of  tlic  j,'ooils  or 

(locuniunts,  as  for  any  furtlie'r  or  continuing  advunci'  in  ii'spuct 

tluMvof  ;  and 

(1)  To  make  sufli  contract  binding  upon  the  owner  of  the  goods  and  on 

all  other  persons  interested  therein,  notwilhstanding  the  ])i'rson 

claiming  such  pledge  or  lien  had  notice  that    he  was  contracting 

only  with  an  agent. 

'.).  — J'^very  agent  in  pos.se.ssion  of  goods  or  documents  of  title  as  aforesaid  shall, 

foi'tlie  jiurposesof  this  Act,  lie  taken  ti>lia\t'  lu'en  entrusted  therewith 

hy  the  owner,  unless  the  contrary  is  shown  in  evidence. 

I. — Any  agent  entrusted  as  aforesaid  and  posses.sedof  any  documents  of  title, 

whether  derived  inuuediately  from  the  owner  of  the  goods  or  olitained 

liy  reason  of  the  agent  having  lieen  entrustt'd  with  the  possession  of 

the  goods  or  of  any  document  of  title   thei'eto,  shall  be  deemed  to 

be  entrusted  with  the  jinssession  of  the  goods  reiiresented  by  such 

document  of  title. 

.').— Any  person    may  contract  for  the  purchase  of  goods  with  any  agent 

entrusted  with  the  possessiiui  thereof,  or  to  whom  the  sanu'  may  be 

consigneil,  and  may  receive  and  pay  for  the  same  to  such  agent  ;  and 

such  contract  and  ]iayment  shall  be  binding  updu  the  owiu'r  of  the 

goods,  luitwitlistaiiding  the  jiurchaser  has  notice  lliat  he  is  c  ciulracting 

only  with  an  agent.     The  consideration  necessary  for  tlie  validity  of 

a  luu'chase  under  this  section  may  be  either  a  payment  in  cash  or  the 

delivi'ry    or    Iransfei'  of    other  goods,  or  in  part  cash  and  in  part 

the  delivery  or  transfer  of  other  goods. 
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are  headed  respectively  *  Dispositions  by  Mercantile  A<ients,' 
and  '  Dispositions  l)y  Buyers  and  Sellers  of  Goods.'  These 
headinjjs  are  not,  in  my  ()i)inion,  merely  marginal  notes,  Imt  the 
sections  in  the  gronp  to  which  they  belong;  must  be  read  in  con- 
nection with  them  and  interpr(>ted  by  tlie  li<>;ht  of  them.  It  ayjjiears 
to  me  that  the  le<i;islature  has  clearly  indicated  the  int(>ntion  that  the 
provisions  of  s.  3  should  not  be  treated  as  an  enactment  relatin<f  to 
all  pled<fes  of  documents  of  title,  but  only  to  those  effected  by  mer- 
cantile agents"  {ibid,  at  p.  030  :  Lord  Ilevschell). 

By  s.  15,  the  Act  connnenced  and  came  into  operation  on  the 
1st  day  of  January,  1890. 

Sections  2  to  7  inclusive,  deal  with  Dispositions  by  Mercanfile 
Agents. 

Sections  8  to  9  inclusive,  deal  with  Dispositions  by  Sellers  and 
Bin/ers  of  Goods. 


Canadian  Cases. 

6. — In  case  any  jierson  has  a  valid  lien  and  socurity  on  any  goods  ov 
documents  of  title  or  ne^'otiable  security  in  resi)ect  of  a  previous 
advance  ujion  a  contract  with  an  agent,  and  in  case  he  delivers  up 
the  same  to  such  agent  upon  a  contract  for  the  pledge,  lien  or 
security  of  other  goods,  or  of  another  document  or  security  liy  sucli 
agent  delivered  to  him  in  exchar.^e,  to  he  held  upon  the  same  lien 
as  the  goods,  documents  or  security  so  delivered  \\\) — then  sucli  new 
contract,  if  bond  Jide,  shall  be  deemed  a  valid  contract  made  in 
consideration  of  a  present  advance  of  money  within  this  Act,  liut 
the  lien  accjuired  uuiler  such  new  contract  on  the  goods,  document 
or  security  de])osited  in  exchange  shall  not  exceed  the  value  of  the 
goods,  document  or  security  so  delivered  up  and  exchanged. 

7. — All  contracts  pledging  or  giving  a  lien  upon  any  such  document  of 
title,  shall  be  deemed  a  pledge  of  and  lien  upon  the  goods  to  whicli 
it  relates,  and  the  agent  shall  lie  deemed  the  posessor  of  the  goods  or 
documents  of  title,  whether  the  same  are  in  his  actual  custody  or 
are  held  by  any  othi;r  person  for  him  or  subject  to  his  control. 

8.— No  antecedent  debt  owing  from  any  agent  entrusted  as  aforesaid, 
shall  authorise  any  lien  or  p'.edge  in  resjiect  of  such  delit,  nor  shal! 
it  authorise  such  agent  to  deviate  from  any  express  orders  or  authority 
received  from  his  principal. 

9. — Such  contracts  only  sliall  be  valid  as  are  herein  mentioned,  and  sucli 
loans,  advances  and  exchanges  only  shall  be  valid  as  are  made  liotid 
Jidc,  and  without  notice  that  the  agent  making  the  same  has  no 
authority  so  to  do,  or  that  he  is  acting  mala  Jide  against  the  owner  of 
the  goods. 

10. — All  bond  Jide  loan,  advances  and  exchanges  as  aforesaid,  though  made 
with  notice  of  the  agent  not  being  the  owner,  but  without  notice  of 
his  acting  without  authority,  shall  bind  the  owner  ant'  all  other 
persons  interested  in  the  goods,  document  or  security,  as  the  casi; 
may  be. 
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Defiiiitions. —  '*  Afercantile  Agent" 

By  s.  1  (1)  the  expression  "  mercantile  agent "  for  the  purposes 
of  the  Act  means  a  mercantile  atront  havin*;;  in  the  customary 
course  of  his  business  as  such  agent  authority  either 

(a)  to  sell  goods  ;  or 

{(>)  to  consign  goods  for  the  purpose  of  sale  ;  or 

((•)  to  l)uy  goods  ;  or 

((/)  to  raise  money  on  the  security  of  goods. 

The  adjective  "mercantile"  is  often  used  in  law  in  relation  to 
trade  or  commerce,  but  for  the  purposes  of  the  Factors  Act,  1889, 
it  is  restricted  to  the  special  business  of  selling,  consigning  for 
sale,  or  buying  goods  or  raising  money  on  the  security  of  goods. 

In  the  Factors  Acts,  1823  to  1877,  the  meaning  of  the   phrases 

Canadian  Cases. 

11. — Where  any  loan  or  advance  is  hond  fide  made  to  an  aj^eut  entrusted 
witli  and  in  possession  of  goods  or  documents  of  title  as  aforesaid,  on 
tlie  faith  of  any  contract  in  writing  to  consign,  deposit,  transfer,  or 
deliver  such  goods  or  documents  of  title,  and  the  .same  are  actually 
received  by  the  person  making  the  loan  or  adv.ance,  either  at  the 
time  of  the  contract  or  at  a  time  subseij^uent  thereto,  without  notice 
that  the  agent  is  not  authorised  to  make  the  pledge  or  security, 
such  loan  or  advance  shall  he  deemed  a  loan  or  advance  upon  the 
security  of  the  goods  or  documents  of  title  within  this  Act. 

12. — Every  contract,  whether  made  directly  witli  the  agent  as  aforesaid  or 
with  any  clerk  or  other  per.son  on  his  helialf,  .shall  he  deemed  a 
contract  with  such  agent. 

13. — Every  payment,  whether  made  by  money,  bills  of  exchange,  or  other 
negotiable  security,  sliall  be  deemed  an  advance  within  this  Act. 

14. — Notlung  lierein  contained  .shall  lessen,  alter  or  affect  the  civil 
responsibility  of  any  agent  for  the  breach  of  any  duty  or  contract, 
or  the  non-fulfilment  of  his  orders  or  authority,  in  re.spect  of  any 
such  contract,  agreement,  lien  or  pledge  as  aforesaid. 

15.  —The  conviction  of  any  agent  for  theft,  stealing,  or  other  similar  crime, 
.«hall  not  be  received  in  evidence  in  any  action  against  him. 

1(1. — Nothing  herein  contained  .shall  prevent  the  owner  from  redeeming 
any  goods  or  documents  of  title  pledged  as  aforesaid,  at  any  time 
before  the  same  have  Ijeen  sold,  upon  repayment  of  the  amount 
of  the  lien  thereon,  or  restoration  of  the  .securities  in  re.sjiect  of 
which  the  lien  exists,  and  upon  payment  or  satisfaction  to  the 
agent  of  any  sum  of  money  for  or  in  respect  of  wliich  such  agent  is 
entitled  to  retain  the  goods  or  documents,  by  way  of  lien  against 
such  owner  ;  or  shall  jirevent  the  owner  from  recovering  from  the 
person  with  whom  any  goods  or  documents  have  lieen  i)ledged,  or  who 
has  any  lien  thereon,  any  balance  or  sum  of  money  remaining  in  his 
hands  as  the  produce  of  the  sale  of  the  goods,  after  deducting  the 
amount  of  the  pledge  or  lien  under  the  contract. 

When  the  bailee  has  power  to  sell  goods  for  repayment  of  advances  without 
regard  to  any  default  in  payment,  in  the  ordinary  course  of  trade  he  is  a 
factor,  not  a  pledgee  {Mitchell  v.  Hyhes,  4  O.  R.  BOl). 
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"  person  intrusted  with  ^oods  "  and  "  agent  intrusted  with  goods  " 
was  the  subject  of  a  good  many  decisions,  as  the  following  excerpts 
will  show.  These  excerpts  are  also  useful  as  instancing  who  are 
mercantile  agents,  and  as  showing  that  a  mere  servant,  or  care- 
taker, or  one  who  has  possession  of  goods  I'or  carriage,  safe 
custody,  or  otherwise,  as  an  independent  contracting  party,  is  not 
included  in  the  term  "  mercantile  agent,"  but  that  only  ])ersons 
whos(>  employment  corresponds  to  that  of  some  kind  of  connner- 
cial  agent  like  factors,  connnission  merchants,  consignees,  etc.,  arc 
included  in  that  term. 

1.  "In  Wood  V.  liowrli/c  (184(5),  0  Hare,  183,  Wiffvam,  Y.-C, 
held  that  a  person  intrusted  to  keep  in  her  own  house  furniture 
belonging  to  the  plaintitt",  though  in  one  sense  an  agent  for  the 
owner  was  not  an  agent  within  the  meaning  of   the  Act   ('>    it 

6  Vict.  c.  ;5'J),  and  consequently  could  not  make  a  good  pledge.  In 
Lamh  V.  xittenhoroiKjIt  (1802),  1  B.  &  S.  831,  it  was  held  that  a 
clerk,  who  as  such,  was  possessed  of  delivery  orders,  was  not  an 
agent  intrusted  within  the  meaning  of  the  Act,  and  could  not 
make  a  good  jdedge.  In  lletjma)i  v.  Fleivker  (18(j3),  13  ('.  B. 
(n.S.)  all*,  Willes,  J.,  in  delivering  jtulgnient,  .says  that  what  the 
cases  decide  '  may  be  stated  thus, — that  the  term  "  agent  "  does 
not  include  a  mere  servant  or  caretaker,  or  one  who  has  jiossession 
of  goods  for  carriage,  sate  custody  or  otherwise,  as  an  inch'jKMuient 
contracting  party  ;  but  only  ])ersons  whose  employment  cDrre- 
sponds  to  that  of  sonu>  known  kind  of  commercial  agent  like  that 
class  (factors)  from  which  the  Act  has  taken  its  name.'  8o,  it  has 
l)een  repeatedly  decided  tliat  a  sale  or  jiledge  of  a  delivery  order 
or  other  document  of  title  (not  being  a  bill  of  lading)  by  the 
vendee  does  not  defeat  the  unjiaid  vendor's  rights,  because 
the  vendee  is  not  intrusted  as  an  agent  {Jenkipis  v.  UMioriie  (1844:), 

7  M.  &  G.  078  ;  M'Jucan  v.  Smith  (1849),  2  H.  L.  V.  3(»t»).  And 
it  may  be  observed  that,  in  many  of  sucli  cases,  in  which  money 
has  l)een  advanced  to  the  buyer  on  the  faith  of  the  document  of 
title,  the  l)uyer  must  have  been  a  person  who  carried  on  business 
as  a  connnission-merchant  :  yet  it  never  seems  to  have  occurreil 
to  anyone  that  that  fact  made  any  ditlerence.  So,  it  has  been 
repeatedly  held  that,  where  either  the  goods  or  documents  of  title 
are  obtained  from  the  owner  (not  on  a  contract  of  sale  good  till 
defeated,  though  defeasible  on  account  of  fraud,  but  by  some 
trick),  a  purchaser  or  pledgee  acquires  no  title,  for,  the  trickster 
is  not  '  an  agent  intrusted '  witli  the  possession  (h'/'iif/s/ord  v. 
Merry  (185t;),  1  H.  &  N.  503;  JIardman  v.  Boot li  \\\!>^o) , 
1  H.  k  V:  8(13). 

"  Quite  consistently  with  these  latter  decisions  it  was  held,  first  by 
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the  Exchequer,  on  denuirrer,  in  S/icppard  v.  Union  Bank  of 
London  (1802),  7  H.  &  N.  (JOl,  and  aftorwards  by  the  court  of 
Queen's  Bench,  on  the  facts  in  Baliwti  v.  Swainson  (1803),  4  B.  &  S. 
270,  that,  if  the  true  owner  did  in  fact  intrust  the  agent  as  an  agent, 
tliougli  he  was  iniluced  to  do  so  by  fraud,  a  pledge  by  the  agent 
would  be  good. 

'•  In  luwnti's  V.  Montis  (1808),  L.  U.  8  C  P.  208,  it  was  decided, 
first  by  the  C!oinnion  Pleas,  and  afterwards  by  the  Exchequer 
( 'liainber,  that,  after  the  true  owner  had  demanded  back  his  goods 
IVoni  the  factor,  who  wrongfully  refused  to  give  them  up,  the 
factor  ceased  to  be  '  intrusted,'  and  a  pledge  subsequently  made  by 
liim  was  not  good.  In  delivering  judgment,  W'illes,  J.,  speaks  of 
Haines  v.  Swainson,  siijmt,  as  going  to  the  exti'ome  of  the  law,  but 
does  not  express  dissont  from  it  "  (^Cole  v.  JTorth  Western  Bank 
(1875),  L.  U.  10  (!.  P.  354,  at  pp.  372,  373  :  Blarkhvrn,  J.). 

2.  '■  The  question  is  whether  the  transaction  falls  within  the 
])rotection  of  5  &  0  Vict.  c.  30.  On  that  there  has  been  cited  an 
authority  :  //e/pnan  v.  Fleiclrr  (1803),  13  C.  B.  (n.s.)  519.  Tlie 
head-note  which  expresses  correctly  the  substance  of  the  decision 
is  as  follows  :  '  Pictures  were  deposited  by  the  defendant,  with  one  I. 
(whose  ordinary  business  was  that  of  an  agent  for  procuring  business 
for  two  insurance  offices  in  Live:j)ool),  with  instructions  then  or 
subsequently  given  to  sell  them  for  him  for  a  certain  connnission. 
Held,  that  I.  was  an  "  agent  intrusted  with  the  possession  of  goods" 
within  the  meaning  of  tlu;  Factors  Act  (5  &  0  Vict.  c.  3'J),  and 
eonse(juently  that  the  defendant  was  bound  by  a  contract  of  pledge 
hiuid  tide  made  with  him.'  This  was  a  decision  of  the  Couunon 
Pleas  in  1803.  The  judgment  was  delivered  by  Wi lies,  J.,  than 
whom  there  is  no  higher  authority  u[)on  such  a  cpiestion.  I  will 
read  tlu;  concluding  words  of  his  judgment,  as  showing  what  the 
result  of  the  judgment  was.  After  referring  to  various  decisions, 
lie  says  (at  p.  527),  'All  that  these  cases  decide  ai)plicable  to  the 
presv'ut  purpose  may  be  stated  thus  ;  that  the  term  "'  agent  "  does 
not  include  a  mere  servant  or  caretaker,  or  one  who  has  possession 
of  goods  for  carriage,  safe  custody,  or  otherwise,  as  an  independent 
contracting  party  ;  but  only  persons  whose  employment  corresponds 
to  that  of  some  known  kind  of  conunercial  agent,  like  that  class 
(factors)  from  which  the  Act  has  taken  its  name'  "  (Tremoille  v. 
t'/ttistie  (1893),  09  L.  T.  338,  at  pp.  339,  340  :  Stirling/,  J.).  (IG) 
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(16)  In  an  interi)leader  issue,  tlie  plaintiff  claimed  the  goods  in  question 
(two  horses)  as  purcliaser,  from  one  Irwin,  who,  he  contended,  was  agent  for  C, 
the  owner,  within  tlie  statute  (Consolidated  Statutes  of  Canada,  c.  69  (now 
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3.  "  A  man  (Brooke)  was  employed  by  the  plaintiffs  to  take  small 
articles  of  jewellery  to  private  houses  to  sell.  Instead  of  selling 
them  for  the  benefit  of  his  employers  he  j)le(l<i;ed  them  for  his  own 
benefit,  and  then  an  action  was  brought  to  recover  them  from  the 
pawnbroker  with  whom  they  were  pledged  .  .  .  The  Act 
[The  Factors  Act,  1889  (52  &  53  Vict.  c.  45)]  applies  only  to 
persons  of  the  class  ordinarily  carrying  on  the  business  of  mer- 
cantile agents,  ...  it  has  no  reference  to  a  man  in  such  a 
])Osition  as  Brooke  was.  There  is  no  such  business  as  that  of  an 
agent  to  pledge  with  pawnl)rokers  small  articles  of  jewellery  for  the 
purpose  of  raising  money  for  the  employer  of  the  agent "  {Ilastimjs  v. 
Pearson,  [1893]   1  Q.  13.  G2,  at  pp.  63,  01  :   Mathew,  J.) 

The  actual  words  "  agent  intrusted  with  goods  "  do  not  now 
concern  us,  except  in  so  far  as  they  may  be  included  in  the  expres- 
sion "  a  mercantile  agent  in  possession  of  goods  with  the  consent  of 
the  owner." 


"  Deemed  to  he  in  possession,"" 

Section  1  (1)  having  given  the  meaning  of  "  mercantile  agent " 
for  the  purposes  of  the  Act,  sub-s.  (2)  of  the  same  section,  says 
that  a  person  shall  be  deemed  to  he  in  possession  of  goods  where  the 
goods  are  in  his  actual  custody  or  are  held  by  any  other  person 
subject  to  his  control  or  for  him  or  on  his  behalf;  and  that  a 
person  shall  be  deemed  to  he  in  possession  of  the  documents  of 
title  to  goods  where  the  documents  are  in  his  actual  custody,  or 
are  held  by  r.n}-  other  ])erson  subject  to  his  control,  or  for  him 
or  on  his  behalf.     This  constitutes  what  nuiy  be  called  a  statutory 
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incorporated  in  E.  S.  0.  1897,  c.  150)).  Irwin  represented  that  tlie  horses, 
with  other  goods,  were  sent  to  him  by  C.  to  sell,  but  tliat  C.  owiiij,'  liini  money, 
he  took  them  for  himself  on  acconiit  of  the  debt  : — Hchl,  that  Irwin  was  not 
such  a  general  agent  as  is  inteiiled  by  the  statute,  and  that  if  he  were,  liis 
thus  taking  the  goods  for  him^felf  would  not  be  a  sale  made  valid  by  it. 
Section  5  of  R.  S.  0.  c.  150  and  s.  1,  c.  59,  Consolidated  Statutes  of  Oanaila, 
are  as  follows  :  "  Any  person  may  contract  for  the  purchase  of  goods  with  an 
agent  entrusted  with  the  possession  thereof,  or  to  whom  the  same  may  be 
consigned,  and  may  receive  and  pay  for  tiie  same  to  such  agent ;  ami  such 
contract  and  payment  shall  be  binding  upon  the  owner  of  the  goods  notwith- 
standing the  purchaser  has  notice  that  he  is  contracting  only  with  an  agent." 
R,  S.  0.,  c.  150,  is  identical  with  Consolidated  Statutes,  1859,  c.  59.  Per 
RoBiN,soN,  C.J. :  "  Irwin  was  not  the  kind  of  general  agent  meant  by  the  Act, 
c.  59,  Consolidated  Statutes,  and,  if  he  were,  his  taking  the  property,  without 
the  assent  or  knowledge  of  his  absent  principal,  to  pay  a  debt  alleged  to  be 
due  to  himself,  would  not  be  a  sale  made  valid  by  that  statute  "  {Hayes  v. 
O'Connor,  U.  C.  Q.  B.  21,  251). 
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possession  of  ;j;oods,  and  a  statutory  possession  of  the  documents 
of  title  to  ^oods. 

"  When  a  statute  enacts  that  something  shall  he  deemed  to  have 
lieoii  done,  which  in  fact  and  truth  was  not  done,  the  court  is 
entitled  and  bound  to  ascertain  for  what  purposes  and  between 
wliat  persons  the  statutory  fiction  is  to  be  resorted  to"  {E.r  jxirte 
Walton  (1«81),  17  Ch.  D.  74(1,  at  p.  7;3(J :  James,  L.J.  (cited  with 
approval  by  Earl  Cairns  in  I  till  v.  East  and  West  India  ]>o(.'Jc  Co. 
( 18S4),  y  App.  Cas.  ■148,  at  pp.  4.'')5,  -k'AV)  ). 

'•  I  think  the  words  here  '  shall  be  deemed  to  liave  been  surren- 
dered'(and  a  similar  ol)servation  of  course  applies  to  the  other 
expression  of  the  same  kind  '  shall  be  deemed  to  be  determined  ') 
mean,  shall  be  surrendered  so  far  as  is  necessary  to  effectuate  the 
purposes  of  the  Act  and  no  further  "  (/////  v.  East  and  West  India 
Dock  Co.  (1884),  y  App.  Cas.  448,  at  p.  458  :  Lord  JJlackburn). 


Goods 


T\w  sale,  consignnuMit  for  sale,  or  purchase  is  to  be  of  goods, 
and  by  s.  1  (8),  the  expression  "goods"  is  to  include  wares  and 
iiierehandise.  We  have  already  seen,  ante,  ( 'hapter  IL — Deposits. 
Section  IL  (c),  p.  ")!},  that  the  word  "goods,"  is  at  common  law 
synonynu)Us  with  the  word  "  chattels,"  that  is,  moveable  goods  or 
eliattels,  or  chattels  personal,  or  things  personal.  But  it  is  to  be 
l)orne  in  mind  that,  under  the  Factors  Act,  188y,  the  goods  must 
be  such  as  the  mercantile  agent  has,  in  the  customary  course  of 
his  business  as  such  agent,  antliority  to  sell,  consign  for  sale,  buy, 
or  raise  money  on. 

Li  Freeman  v.  Ap/deijard  (1802),  152  L.  J.  Ex.  175,  the  court 
(I'oUoi'k,  C.IJ.,  Jlramn-ell,  and  Channell,  BB.)  held  that  certificates 
of  stock  in  the  South  Eastern  Itailway  Company,  were  not  goods 
within  the  meaning  of  5  &  C  Viet.  c.\3y  (The  Factors  Act,  1842), 
and  in  Williams  v.  Colonial  Bank  (1888),  38  Ch.  D.  388, 
/./;((//(^_y,  L.J.,  said,  at  p.  408,  "I  do  not  know  thai:  there  is  any 
decision  to  the  eflFect  that  documents  of  this  kind  (blank  transfers 
of  shares  in  American  Railroad),  are  goods  and  chattels  witiiin  the 
Factors  Act,  and  there  is  a  (h>cision  to  the  contrarv  (Freeman  v. 
Al>pleiiard  [(1862),  32  L.  J.  Ex.  175])." 

"By  s,  1  (3),  'the  expression  "goods"  shall  include  wares  and 
merchandise.'  The  word  '  goods,'  therefore,  woulil  seem  to  cover 
something  more  than  wares  and  merchandise  "  (^Lee  v.  Butler, 
18y3]  2  Q.  B.  318,  at  p.  321  :  Kaij,  L.J.).  Li  this  case,  the 
goods  was  applied  to  furniture,  the  possession  of  which  was  obtained 
under  a  hire  and  purchase  agreement. 
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"  Document  of  Title:' 

Section  1  (4),  enacts  that  for  the  purposes  of  t\w  Act,  the  expres- 
sion "document  of  title,"  sliall  inchule  any  l)ill  of  hiding,  dock 
warrant,  wareliouse-keeper's  certificate,  and  warrant  or  order  for 
the  delivery  of  goods,  and  any  other  document  used  in  the  ordinary 
course  of  business  as  proof  of  the  ])ossession  or  control  of  <roods, 
or  authorisini"'  or  puri)ortintf  to  autliorise,  either  by  endorsement 
or  l)y  delivery,  the  possessor  of  the  document  to  transfer  or  receive 
<|(K)(ls  thereby  rej)resented. 

By  s.  3  a  i)ledge  of  the  documents  of  title  to  goods  shall  ''  be 
deemed  to  bo  "  (see  ant.,  p.  18(1,  as  to  the  meaning  of  "deemed 
to  be")  a  pledge  of  the  goods.     See  ante,  p.  liJT. 

The  statutory  fiction  as  to  possession  (s.  1,  (2) ),  and  the 
statutory  fiction  as  to  a  pledge  of  the  documents  of  title  to  goods 
being  a  j)ledg(^  of  the  goods  together  constitute  a  statutory  pledge. 

The  word  "  pledge,"  however,  by  the  Act  receives  a  statutory 
extension  of  meaning  as  we  shall  now  see. 


"  Pledye:' 

For  the  purposes  of  the  Act  the  expression  "  pledge "  shall 
include  any  contract  pledging  or  (j'lv'nui  a  lien  or  security  on 
goods  (see  s.  1  (5).  This  is  giving  a  new  signification  to  the 
well-known  legal  term  "  pledge,"  making  it  embrace  a  contract 
(//r/'nf/  a  lien  on  goods.  We  have  seen  (ante.  Section  I.  (a),i).  I'M), 
that  a  common  law  pledge  and  a  common  law  lien  are  distinct  in 
tlieir  natures  ;  a  common  law  ])ledge  being  a  ilelireri/  of  goods  to 
a  creditor  giving  him  a  special  ju'ojierl)/  in  them,  and  a  ])ower  of 
sale  on  default  of  [)ayment  :  whereas  a  connnon  law  lien  gives  the 
creditor  a  right  to  retain  the  goods  until  his  debt  is  paid,  and  vests 
no  special  property  in  them  in  him,  and  gives  him  no  power  of  sale 
on  default  of  payment.  It  is  also  true  that  a  common  law  lien  is 
not  (jiren  hj  a  contract,  it  is  a  riglit  accomi)anying  a  contract.  The 
Act  can,  it  would  seem,  only  apply  to  an  e.cpress  contract  ijivimj  a 
lien,  and  not  to  a  common  law  lien. 

As  authority  for  the  above  I  quote  the  following  passages  : 
"  Lien  is  not  the  result  of  an  express  contract  ;  it  is  given  by 
implication  of  law.  If,  therefore,  a  mercantile  relation,  which 
might  involve  a  lien,  is  created  by  a  written  contract,  and  security 
given  for  the  result  of  the  dealings  in  that  relation,  the  express 
stipulation  and  agreement  of  the  parties  for  security  excludes  lien, 
and  limits  their  rights  by  the  extent  of  the  express  contract  that 
they  have  made.  E.rpressnm  facit  cessare  taciturn.  If  a  consignee 
takes  an  express  seci.»"ty  it  excludes  general  lien"  (/«  re  Leitlis 
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Estate  (18()6),    L.  R.   1   P.  0.  296,  at  p.   :505:  Lord    Westlnmi 
delivering  the  jii(ln;niont  of  flic  judiciiil  coiiimitteo). 

"His    Lorclsliif)    [Lord    l'Hdon'\    jit'terwards    delivered    a    more 
considered  judgment  [in  the  case  of  i'owell  v.  Simpson  (1809), 
1()   Ves.   275],  in   whieli  lio  said,  '  Looking  through  the  general 
doctrine  of  lien,  as  a|)j)lical)le  to  all  cases,  except  the  purchase  of 
an  estate,  with  refenuice  to  which  it  has  in  a  series  of  decisions 
heen   extended,   it    may    ho    described    as    piiind    facie    a    right 
accompanying  the  impliinl  contract.     In  the  case  of  a  factor,  who 
has  a  lion  hoth  for  his  expenditure  upon  the  goods  in  his  possession 
and  his  general  balance  upon  former  transactions,  entering  into  a 
s|iccial  contract  for  a  particular  mode  of  payment  he  loses  the  lien. 
In  various  trades  the  demand  being  for  work  and  labom-  ;  api)lied 
in  some  instances  upon  the  particular  goods,  and  others  upon  other 
goods  also,  though  the  i)Ossession  had  been  given  up,  it  is  universally 
laid  down,  that  if  that  takes  place  under  a  special  agreement,  there 
is  no  such  lien  ;  and  if  it  commenced  under  an  implied  contract, 
and   afterwards  a  sjjccial   contract  is  made   for  payment,   in  the 
nature  of  the  thing  the  on(^  contract  destroys  the  other.'     And  he 
added  later  in  his  judgment,  'My  oi)inion,  therefore,  is  that  where 
these  special  agreements  arc  taken,  the  lien  does  not  remain  ;  and 
whether  the  securities  are  due  or  not,  makes  no  difference.'     But  in 
that  case  the  s|)(^cial  security  taken  was  for  three  years,  and  was  in 
its  nature  such  as  to  be  entirely  inconsistent  with  the  retention  of 
the  lien,  and  that  was  the  reason  why  Lord  Eldon  held  the  lien  to 
have  been  lost.     It  is  true  that  in  anotlier  case  (Balch  v.  S>/))ies 
(182:5),  T.  &  \{.  87  at  p.  92),  Lord  Eldon  states  the  doctrine  in 
rather  more  general  terms,  and  says,  '  Notwithstanding  the  Court 
uf  King's  Bench  has  expressed  a  doubt  whether  my  decision  was 
right  in  the  case   of  Cowell  v.   Simpson   (1809),  16  Ves.  275,  I 
still  entertain  the  ojiinion  that  an  attorney  who  takes  a  security 
abandons  his  lien.     That  doctrine,  however,  will  not  apply  to  sums 
which  are  not  covered  by  the  security  ;  and  as  to  those  sums,  there- 
fore, the  lien  must  be  considered  to  remain.'     But  I  do  not  under- 
stand him  to  have  meant  that  every  security  will  destroy  a  lien  ; 
and  my  view  on  this  is  strengthened  hy  J feioi son  \.  GHt/irie  (lS'd6), 
2  Bing.  N.  C.  755,  where  (at  p.  759)  Chief  Justice   Tindal  says, 
•  It  is  well  established  that  if  a  security  is  taken  for  the  debt  for 
which  the  party  has  a  lien  upon  property  of  the  debtor,  such 
security  being  pay..vxe  at  a  distant  day,  the  lien  is  gone.'      As 
1  understand  the  law  it  is  not  the  mere  taking  of  a  security  which 
destroys  the  lien,  but  there  must  be  something  in  the  facts  of  the 
case,  or  in  the  nature  of  the  security  taken,  which  is  inconsistent  with 
the  existence  of  the  lien,  and  which  is  destructive  of  it"  (Angus  v. 
McLachlan  (1883),  23  Ch.  D.  330,  at  pp.  334,  335,  336 :  Kai/,  J.). 


190 


BAILMENTS    FOll    KEWAno. 


Consideratiov. 

By  s.  1  (5),  tlio  considcnition  tor  tlio  jilodni*'  may  lie  tliat  "of  an 
original  advance  or  of  any  further  or  contiiuiinfj;  advanee  or  of 
any  pecuniary  liability." 

It  the  {roods  are  pledfjod  to  A.  for  a  |)art  only  of  their  value,  it 
would  seem  that  tliey  could  then  he  ii]ed;ied  to  1?.  for  the  remainder 
of  their  value.  For  if  a  person  i)led;i;es  <;oods  to  A.  lor  a  delit 
which  does  not  exhaust  the  whole  value  of  the  <^oods,  they  are  in 
his  control,  being  in  the  possession  of  A.  subject  to  the  pledgor's 
control  and  on  his  l)ehalf,  to  the  extent  to  which  the  goods  are  not 
exhausted  by  the  previous  pledge  (see  FoHall,^  v.  Tetleij  (18tJ7), 
L.  U.  5  Eq.  liO). 

"  Fersonr 

By  s.  1   (0),  the  ex[)ression  "  person  "  includes  any  body   of 
persons  corporate  or  unincorporate. 


Pledijes  }t\j  Mercantile  A(jent,^. 

Mercantile  agent  in  possession  with  consent  of  owner. — By 

s.  2. — (1.)  Where  a  mercantile  agent  is,  with  the  consent  of  the 
owner,  in  possession  of  goods  or  of  the  documents  of  title  to  goods, 
any  pledge  of  the  goods,  made  by  him  when  acting  in  the  ordinary 
course  of  business  of  a  mercantile  agent,  shall,  subject  to  the  pro- 
visions of  the  Act,  be  as  valid  as  if  he  were  expressly  authorised 
by  the  owner  of  the  goods  to  make  the  same  ;  provided  that 
the  person  taking  under  the  pledge  acts  in  good  faith,  and  has 
not  at  the  time  of  the  pledge  notice  that  the  person  making  the 
pledge  has  not  authority  to  make  the  same. 

It  would  seem  to  be  immaterial  that  the  consent  of  the  owner 
was  obliiined  by  the  fraud  of  the  mercantile  agent  {Sheppard  v. 
Union  Bank  of  London  (18tJ2),  7  H.  &  N.  GGl ;  Baines  v.  'Swuinson 
(1863),  4  B.  <k  S.  270  ;  and  Cole  v.  ^''orth  Western  Bank  (1875), 
L.  II.  10  C.  P.  354,  at  p.  :}73  :  Blackburn,  J.).      See  ante,  p.  185. 

For  the  meanings  of  "mercantile  agent,"  "in  possession," 
"  goods,"  "  document  of  title,"  and  "  pledge,"  see  supra. 

Mercantile  agent  in  possession  after  determination  of  owner's 
consent. — By  s.  2. —  (2.)  Where  a  mercantile  agent  has,  with  the 
consent  of  the  owner,  been  in  possession  of  goods  or  of  the 
documents  of  title  to  goods,  any  pledge,  which  would  have  been 
valid  if  the  consent  had  continued,  shall  be  valid  notwithstanding 
the  determination  of  the  consent :  provided  that  the  person  taking 
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iindpr  tho  pledffe  has  not  at  the  time  thereof  notice  that  tlio 
consont  has  been  cloterininetl.     >Seo  note  to  sub-s.  (1),  siipm. 

Mercantile  agent  in  possession  of  doouments  of  title  relating 
to  such  goods  deemed  to   be  with   consent  of  owner. — \iy 

!•.  2.  (3.)  Where  a  incrcantile  u<fent  has  obtained  possession  of 
any  documents  of  title  to  ^oods  by  reason  of  his  being  or  liaving 
Ikhmi,  witli  the  consent  of  the  owner,  in  possession  of  the  gootis 
represented  thereby,  or  of  any  otlier  documents  of  title  to  the 
jioods,  his  possession  of  the  first-mentioned  documents  shall, 
f(jr  the  purposes  of  this  Act,  be  deemed  to  be  with  the  consent 
of  the  owner. 

(4.)  For  the  purposes  of  this  Act  the  consent  of  the  owner  shall 
be  presumed  in  the  absence  of  evidence;  to  the  contrary. 

P led (/e  for  Antecedent  Debt  or  Liahillty, 

'\y  s.  4.  Where  a  mercantile  agent  i)ledges  goods  as  security 
lor  a  debt  or  liability  due  from  the  pledgor  to  the  pledgee  before 
llic  time  of  the  pledge,  the  pledgee  shall  acquire  no  further  right 
to  the  goods  than  could  have  been  enforced  l)y  the  i)ledgor  at  the 
time  of  the  pledge. 

A  possil)le  indebtedness  or  liability  in  the  future  cannot  be 
treated  as  a  debt  or  liability  due  before  the  time  of  the  pledge  (see 
Kultenliacli  v.  Ijewix  (1885),  10  App.  Cas.  (J17  ;  Macnee  v.  Gorst 
(l«(i7),  L.  H.  4  Eq.  315  ;  and  Jeican  v.  Whitwovth  (l«Gt3),  L.  it. 
2  Eq.  (-92). 

Consideration  for  Pledge, 

By  s.  5.  The  consideration  necessary  for  the  validity  of  a 
l)Iedge  in  pursuance  of  the  Act  may  be  either  : 

A  payment  in  cash,  or 

The  delivery  or  transfer  of  other  goods,  or  of  a  document  of  title 
to  goods,  or  of  a  negotiable  security,  or 

Any  other  valuable  consideration. 


Ko  Interest  Acquired  in  E.vcess  of  Value  of  Goods,  etc., 

E.vchanged. 

By  s.  5.  Where  the  goods  are  pledged  by  a  mercantile  agent  in 
consideration  of  the  delivery  or  transfer  of  other  goods,  or  of  a 
document  of  title  to  goods,  or  of  a  negotiable  security,  the  pledgee 
shall  acquire  no  right  or  interest  in  the  goods  so  pledged  in  excess 
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of  tim  viiliio  of  th(!  ;^oo(ls,  (locuiiionts,  or  sociirity  whoa  ho  dolivercd 
or  transferred  in  (ixclian^c. 

W'/idt  tfi'i'Dicil  an  AiD'ccmi'iif  tr/fli  Ai/rnt. 

By  «.  (I.  For  the  |»ur|)0S('s  of  tlic  Act,  an  a^irccnu^nt  made  witli 
a  niereantile  a^jent  tliroii;;!!  a  clerk  or  other  person  authorised  in 
the  ordinary  course  of  Imsiness  to  make  contracts  of  ph'd^rti  on  his 
behalf,  shall  he  deeme<l  to  he  an  u;i;roement  with  tlie  a;fent. 

I'l((l'j(')t  I'll  Srlh'rK  and  /hn/cr.'f  of'  (inotls. 

Pledge  by  seller. — By  s.  H.  Where  u  person,  havin;;'  sold  ^oods, 
continues,  or  is,  in  possession  of  tlie  ^oods  or  of  tlu'  documents  of 
title  to  the  f>oods,  the  delivery  or  transfer  hy  tliat  person,  or  liy  a 
mercantile  ai^ent  actiu";  tor  him,  of  the  jfoods  oi  documents  of  title 
wider  any  pledjf(^  or  under  any  agreement  for  pled^^-e  thereof,  to 
any  [)erson  receiving'  the  same  in  ^ood  faith  and  witliout  notice 
of  the  previous  sale,  shall  liave  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  expressly  authorised  l)y  the 
owner  of  the  j;oods  to  make  the  same,  (See  reproduction  of  this 
section  hy  s.  25  (1)  of  the  Sale  of  Goods  Act,  181*3  (r)(>  &,  57  Vict. 
c.  71).) 

Pledge  by  buyer. — By  s.  9.  AVher(>  a  })erson,  liavin;;;  hou<>ht  or 
agreed  to  buy  goods,  obtains  with  the  consent  of  the  seller 
possession  of  the  goods  or  the  documents  of  title  to  tlie  goods,  the 
delivery  or  transfer,  i)y  that  person  or  by  a  mercantile  agent  acting 
for  him,  of  the  goods  or  documents  of  title,  under  any  pledge,  or 
under  any  agreement  for  pledge  tliereof,  to  any  i)erson  receiving 
the  same  in  good  faith  and  without  notices  of  any  lien  or  other  right 
of  the  original  seUer  in  respect  of  the  goods,  shall  liave  the  same 
effect  as  if  the  person  making  the  delivery  or  transfer  were  a 
niercantilo  agent  in  possession  of  the  goods  or  dociiinents  of  title 
with  the  consent  of  the  owner.  (See  reproduction  of  this  section 
by  s.  25  (2)  of  the  Sale  of  Goods  Act,  1893  (50  &  57  Vict.c.  71).) 

It  would  seem  that  the  purchase  of  goods  in  s.  1)  of  the  Factors 
Act,  1881),  means  a  purchase  in  fact.  The  evidence  of  such  purchase 
need  not  he  in  writing.  It  cannot  be  intended  that  the  pledgee 
of  the  purchaser  should  be  bound  to  inquire  whether  the  purchase  is 
recorded  in  writing,  or  to  see  whether  the  Statute  of  Frauds  or 
the  Sale  of  Goods  Act,  1893,  has  been  complied  with.  The  object 
of  the  Act  is  to  give  effect  to  pledges  to  bondjkle  pledgees  without 
notice.  The  next  two  extracts  are  from  a  case  decided  on  s.  1 
of  the  Factors  Act,  1877,  where  the  words  were  "sold  or  con- 
tracted to  be  sold,"  and  the  words  in  s.  U  of  the  Factors  Act,  1889, 
are  "  bought  or  agreed  to  buy." 
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"  ('out faded  to  he  Sold.'* 

*'  I  think  thoso  words  ['  where  any  goods  huvo  boon  sold  or 
contracted  to  bo  Hold  and  the  vendee,  or  any  pt^rson  on  his  behaW, 
olitiiins  the  possession  of  tlu^  docninents  of  title ']  moan  only  that 
there  must  have  been  a  contract  of  sale  in  fact  and  a  vendee  in  fact 
tt)  whom  under  the  contract  the  prop(>rty  |)assos,  or  to  whom  it  is 
intended  that  the  property  in  the  goods  shall  eventually  pass.  Tho 
Ic^fislature  have  not  said  that  the  contract  must  be  in  writing. 
It  is  to  1)1!  observed  that  the  section  is  not  dijaling  with  the  rights 
(if  the  parties  to  that  contract  as  against  each  other,  but  with  the 
rights  of  thiril  persons  who  enter  into  another  transaction  on 
tho  faith  of  tho  possession  which  the  vendee  under  that  contract  has 
obtained  of  tho  documents  of  title.  Tlu!  case  conteini)lated  appears 
to  Mie  to  be  that  in  which  there  has  been  in  fact  a  contract  for  the 
sale  of  goods,  and  the  purchaser  has  obtained  from  the  vendor 
})ossession  of  tho  documents  of  title  to  such  goods  in  which  case 
the  rights  of  third  persons  who  have  dealt  on  the  faith  of  such 
possession  are  nuide  to  depend  on  the  sight  of  the  documents  in  the 
hands  of  the  person  to  whom  the  vendor  has  in  fact  contracted 
to  sell,  and  to  whom  he  has  given  possession  of  the  documents.  To 
eonsuno  the  section  as  importing  the  necessity  for  a  contract  in 
writing  which  would  satisfy  the  Statute  of  Frauds,  would  be,  I 
think,  to  do  away  with  the  mercantile  eft'ect  of  it,  luul  to  take  away 
the  protection  which  it  was  intended  to  afford,  to  a  very  great 
extent.  It  never  can  have  been  intended  that  a  person  purchasing 
on  the  faith  of  documents  of  title  in  the  hands  of  a  vendee  shoukl 
1)0  bound  to  inquire  whether  the  contract  for  sale  was  in  writing, 
or  to  examine  the  contract  if  in  writing  to  see  whether  it  complies 
with  all  the  requirements  held  necessary  under  the  Statute  of 
Frauds"  (IIu</ill  v.  Masker  (l«8t)),  22  Q'.  B.  D.  3G4,  at  pp.  370, 
;!71  :  Lord  Eslier,  M.R.). 

"  What  is  the  object  of  that  section  ?  It  is  to  give  effect  to 
transfers  to  bond  fide  purchasers  without  notice  by  persons  in 
possession  of  certain  documents  of  title  with  regard  to  gooils  as 
vciulces  of  such  goods,  and  to  prevent  the  mischief  which  happens 
wlicrt*  persons  dealing  with  the  possessors  of  such  documents  Hnd 
that  after  all  the  possession  of  the  documents  on  which  they  relied 
muy  bo  invalidated  as  between  the  parties  to  the  original  contract 
of  sale  by  reason  of  some  fraud.  The  intention  is  to  enable 
intending  purchasers  to  deal  freely  and  boldly  with  persons 
claiming  to  be  vendees  of  goods  who  are  in  possession  of  the 
ilocuments  of  title  to  the  goods.  Tho  mischief  aimed  at  would  not 
be  effectively  cured,  nor  would  tho  intention  that  purchasers  should 
be  able  to  deal  freely  and  boldly  with  persons  in  possession  of  the 
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clocnmonts  of  title  ho  .satislUctorily  carriod  out,  it'  sticli  purchasors 
could  !)('  (U'lV'ati'il  l)v  sliowiu";  that,  tliou<ili  there  wa.s  in  fact  an 
original  coutraol  of  sale  unth'r  wliich  the  pcrsoiLs  with  whom  tliev 
(h'alt  ininht  well  he  lawfully  in  possession  of  the  doeuinents  of  title, 
sueli  contract  was  not  valid,  hecause  it  was  not  in  writin<^.  In  my 
0|iini()n,  the  section,  when  it  speaks  of  '  jfoods  sold  or  contracted  to 
he  sold,'  and  the  'vendee*  of  such  ^oods,  does  not  mean  to  imply 
as  a  condition  of  its  ap|ilicahility  that  there  should  he  such  a 
contract  for  sale  in  writinj^;  as  would  satisfy  the  Statute  of  Frauds, 
or  tiiat  the  vendee  must  he  vendee  under  sucli  a  contract.  It  is 
dealing;  with  the  mert'autile  rijihts  of  the  parties  as  r(>sultin<;'  from 
the  orinjinal  contract  apart  from  any  (piestion  of  ])roof  or  procedure 
in  an  action  on  the  contract  "  (  //in/ill  y.  Masker  (18811),  22  Q.B.  D. 
tS(!-4,  at  ))p.  o71,  ;572  :  Jion-cn,  L.d.). 

The  succeeding-  cases  are  decided  on  s.  it  of  the  Factors  Act,  1880. 


m 


"  A<ireed  ti>  hiij/.'' 

1.  By  an  a^ireenicnt  for  the  hire  and  pm-chase  of  furniture,  the 
liircr  aiireed  to  j)ay,  hy  way  of  rent  for  the  hire  and  use  ot 
the  furniture,  the  sum  of  1/.  on  May  (ith,  and  the  turther  sinii 
of  [H\l.  l.s'.  on  Au;;ust  1st,  181*2  ;  and  the  last  claus(>  provided  in 
eiVect  that  the  ^uods  should  hecome  the  sole  and  ahsolute  property 
of  the  hirer  when  the  two  sums,  amountinji  to  il7/.  4,s'.,  Iiail  heeu 
paid  : — llfld,  to  he  an  a^ireement  for  pmr/uisi'  and  clearly  within 
s.  il  of  the  Factors  Act,  188i»  (/.«'  v.  /hifler,  [18y:5]  2  q/H.  ;U8  : 
Lord  l'Js/i('t\  M.IJ.,  JJdwcii  and  Kai/,  L.dJ.). 

2.  "An  a<rreement  to  l.uy  importsalc<i;al  ohlij^ationtohuy  "(  /A/A// 
V.  Matl/wu\^,  [18"J;'>J  A.  (ClTl,  at  p.  17"):  Lord  llcrMl,  L.C). 

8.  A  person  was  to  ohtain  possession  of  a  piano,  and  to  he  entitled 
to  its  use  so  lon<j,  as  he  paid  tlu^  plaintifl"  tlie  stijmlated  sum  of 
\(\f.    (!(/.    a    month,    and    he   was   hound    to  make   these  monthly 


payments   so  long'  as  he  retamed   possessu)n  ot  the  piano 


If 


continued  to  make  them  at  the  appointed  times  for  the  period  of 
three  years,  tlie  piano  was  to  hocomo  his  property,  hut  ho  miglit  at 
anytime  return  it,  and,  upon  doing  so,  would  no  longer  he  liahl(>  to 
make  any  other  payment  heyoud  the  monthly  sum  then  due  : — //</</ 
not  to  ho  a  purchase  or  a  hinding  agr(>cment  to  huy,  hut  an  optinn 
to  huy,  and  that  the  person  having  the  ojition  to  huy  did  not 
convert   himself  into  a  purchaser  hy  ph'dging  the  piano  (//c/A//  v. 


Malik 


u'irx. 


18lir)]  A.  ('.  171;  Lord  //cr,^rlu'll,  L.C,  Lords 


alKoii, 


Macna<//tti'ii,  Marr/s  and  iShanil).  (  L")) 
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(;.'■))  Fdv  cases  of  tliis  cliiu'iu'ter,  woo  lyUliamii  v.  lliry,  23  LI.  0.  V.  P.  501  ; 
Morton  V.  Stone,  300.Q.B.  158;  Walker  \.  Htjman^l  A.  K.(U.  (J.)345;  Mason 
V.  Duckk,  2  0.  A.  R.  291  :  Nordheimcr  v.  Robinson,  2  0.  A.  R.  305, 
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•1.  ''The  ii<;re(Miient  in  (|Uostion  is  ill-cxpn'ssod,  hut  it  apiiciirs  to 
IIS  t(i  contain  iin  irrovocablo  pruniiso  by  tlic  liircr  to  i>av  l/.  a 
month  until  tlio  full  prioo  of  1;')/.  i')K.  is  paid,  and  when  tho  1')/.  i)s, 
has  hcen  paid  the  ropi^  thcrt'iipon  hcconics  tho  proj)orty  of  tho 
liiror.  Various  contin^cncios  arc  named  in  which  the  owner 
luav  put  an  end  to  the  arran<ieuu'nt  for  sale,  hut  there  is  nothing 
forrespondin;;'  to  the  provision  on  which  the  decision  of  the  House 
of  Lords,  in  I/cllii/  v.  .]fatfli('irs,  []f<[)i>]  A.  ('.  471,  appears  to  have 
turned.  There  '  the ////re  mav  terminate  tho  hiriuy;  hv  lUdiverintr 
up  to  the  owner  of  the  said  instrument."  We  therefore  think  that 
in  tho  present  case  the  hirer  had  agreed  to  buy  the  rope  within 
the  uieanin<i;  of  the  Factors  Act,  ]<S8ll"*  {//nil  /ui/ii's  <\).  v. 
.hlanis  (LSI);')),  {]')  L.  .1.  Q.  !?.  Ill,  at  p.  117  :  (iraiit/uini,  J., 
delivering  the  written  jud<>inent  of  the  court  {Grant ham,  J.  and 
Wriijht,  d.)  ). 

Uy  s.  11.  For  the  ]»urposes  of  this  Act  tho  transfer  of  a 
document  may  he  hy  endorsenuMit,  or,  where  the  document  is  hy 
custom  or  hy  its  express  terms  transferable  by  dcdivcry,  or  makes 
the  ;.!;oods  (hdiverable  to  the  bearer,  then  by  ihdivery. 

Hy  s.  12  (2),  Nothing-  in  the  Act  shall  prevent  the  owner  of 
noods  pledged  by  an  a^ent  from  having-  the  ri^ht  to  redeem 
the  ^oods  at  any  time  befon^  the  sale  thereof,  on  satisfy  in  <;■  the 
claim  for  which  the  <i;oods  were  [ded<fed,  or  from  recoverinjf  from 
any  person  with  whom  the  goods  have  l)een  jdedged  any  i)alanco 
of  money  remaining  in  his  hands  as  the  produce  of  the  sale  of  the 
goods  after  deducting  the  amount  of  his  lien. 


SECTION  XIV. 

PAWNBROKERS  AND   THE   PAWNBROKERS   ACT,  1872. 

\n  this  .section  only  those  parts  of  the  Pawnbrokers  Act,  1(S72, 
are  referred  to  that  concern  us  in  viewing  the  business  of  a 
jiawnbroker  as  a  branch  of  j)ledging. 


I'AWNBUOKEUS   ACT,    1872. 

(:5r)  &  3(;  Vict.  u.  m.) 

I'y  s,  r  "pawnbroker"  includes  every  person  who  carries  on 
tile  business  of  taking  goods  and  chattels  in  pawn. 

It  is  to  be  noted  that  the  word  "  includes "'  is  used  so  that  a 
person  who  does  not  carry  on  tho  business  of  taking  goods  and 
chattels  in  pawn  may,  as  we  have  seen  (ante,  p.  l.'}2),  be  a  pawn- 
broker.    The  word  '*  means  "  is  also  used  in  this  section.     It  will 
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be  as  well  to  note  the  distinction  between  these  two  words 
"  includes "  and  "  means,"  and  for  this  purpose  the  judiijial 
opinions  following  will  be  useful.  (16) 

"  The  words,  however  (as  was  pointed  out  by  the  learned  judge 
[Sir  Rohert  Philliwore]),  are  not  'shall  mean,'  but  'shall 
include.'  In  some  of  the  clauses  in  the  same  part  of  the  Act 
[Foreign  Enlistment  Act,  1870  (3;i  &  31  Vict.  c.  90)]  the  other 
words  '  shall  mean  '  are  used,  and  in  the  other  clauses  in  whicli 
the  words  '  shall  include '  are  used,  the  most  absurd  consequences 
would  foHow  if  the  words  '  shall  include '  were  construed  as 
equivalent  to  'shall  mean'"  (Bi/ke  v.  Ell/ott  (1872),  L.  R. 
4  P.  (!.  J81,  at  p.  192  :  James,  L.J.). 

"  The  words  '  shall  include '  are  not  identical  with,  or  put  for, 
'  shall  mean.'  The  definition  does  not  purport  to  be  complete  or 
exhaustive.  By  no  means  does  it  exclude  any  interpretation  whicli 
the  sections  of  the  Act  [the  Coinage  Offences  Act,  1861  (21  & 
2.7  Vict.  c.  99)]  would  otherwise  have,  it  merely  provides  that 
certain  specified  cases  shall  be  included"  {li.  v.  Hermann  (1879), 
4  Q.  B.  D.  284,  at  p.  288  :  Lord  Coleridge,  C.J.). 

"The  interpretation  clauses  referred  to  during  the  argument 
provide  that  '  the  word  "  street"  shall  extend  to  and  include  any 
road.'  The  intention  of  the  clauses  is  that  in  construing  the  Acts 
the  word,  in  addition  to  its  ordinary  meaning,  shall  bear  tlie 
meanings  mentioned  in  the  section  :  the  words  '  shall  include,' 
mean  '  shall  have  the  following  meanings  in  addition  to  its  popular 
meaning'"  (Corporation  of  Portsmouth  v.  Smith  (1883),  13 
Q.  B.  D.  184,  at  p.  195 :  Brett,  M.B.). 


tor 
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Reasons  for  the  Passing  of  the  Pawnbrokers  Act,  1872. 

"  It  is  a  very  common  occurrence  for  a  pawner  to  dispose  by 
sale  or  gift  of  his  pawn-ticket  to  another  person,  with  the  intention 
to  confer  upon  the  vendee  or  donee  a  right  to  redeem  the  article 
pledged  ;  and  by  the  accidents  of  life  it  constantly  happens  that 
the  pawner  loses  or  accidentally  destroys  his  ticket,  or  has  it  stolen 
or  fraudulently  obtained  from  him.  It  is  also  a  very  common 
practice  for  the  owners  of  articles  upon  which  they  desire  to 
obtain  loans  to  employ  other  persons  to  i)ledge  such  articles  for 
them,  in   which  case  the  person  so   employed,  anil  who  actually 


Canadian  Cases. 

(16)  Section  1,  Pawiil)roker.s  Act,  R.  S.  0.,  c.  188,  provides  that  "evi'iy 
l^erson  who  takes  or  receives  by  way  of  pawn,  pledge  or  exchant;e,  any  good.. 
for  the  repayment  of  money  lent  tlieieon  shall  be  deemed  a  pawnbrDker 
within  the  meaning  of  the  Act." 
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delivers  the  article  to  the  pawnhrokor,  is  in  law  the  pawner,  and  in 
his  name  the  ticket  is  made  out,  and  it  not  rarely  happens  that  this 
ticket  is  retained  })y  the  pawner  and  not  delivered  over  to  the 
('inj)Iovinfi;  owner.  It  was  to  meet  such  and  similar  contingencies 
(ainon<^  other  thinj^'s)  that  the  Pawnbrokers  Act,  1872  (in  sub- 
stitution of  the  Acts  which  previously  existed  upon  the  subject) 
was  passed — partly  for  the  protection  of  pawnbrokers,  partly  also  for 
the  protection  of  pawners  and  owners  of  property  pledjfed " 
{S/'iu/er  Maniifadurlntj  Co.  v.  Clark  (1879),  5  Ex.  D.  ;}7,  at  p.  43 : 
Hawkins,  J.,  delivering  the  judgment  of  the  court  (fliuldleston,  B., 
and  Hawkins,  J.)  ). 

Non-application  of  Paxvnhrokevs  Ad,  1872,  to  Loans  above  101. 

Nothing  in  the  Pawnbrokers  Act,  1872,  applies  to  a  loan  by  a 
pawnbrokor  of  above  ten  pounds,  or  to  the  pledge  on  which  the 
loan  is  made,  or  to  the  pawnbroker  or  pawner  in  relation  to  the 
loan  or  pledge ;  and  notwithstanding  anything  in  the  Act,  a  person 
shall  not  be  deemed  a  pawnbroker  by  reason  only  of  his  paying, 
advMucing,  or  lending  on  any  terms  any  sum  or  sums  of  above 
U"   ,  nxnds  (see  s.  10). 

Fawn-ticket. 

A  pawnbroker  shall  on  taking  a  pledge  in  pawn  give  to  the 
]iii\vner  a  pawn-ticket,  and  shall  not  take  a  pledge  in  pawn  unless 
tlie  pawner  takes  a  pawn-ticket  (s.  14). 


.Redemption  of  Fledge. 

Every  pledge  shall  be  redeemable  within  twelve  months  from  the 
day  of  pawning,  exclusive  of  that  day  ;  and  there  shall  be  added 
to  that  year  of  redemption  seven  days  of  grace,  within  which 
every  pledge  (if  not  redeemed  within  the  year  of  redemption) 
shall  continue  to  be  redeemable  (s.  IG). 


Pledge  paio tied  for  10s,  or  nmler  not  Redeemable  after  the  Year 
and  Dags  of  Grace. 

A  pledge  pawned  for  ten  shillings  or  under,  if  not  redeemed 
within  the  year  of  redemption  and  days  of  grace,  shall  at  the  end 
ot  the  days  of  grace  become  and  bo  the  pawnbroker's  absolute 
proijcrty  (s.  17).  See  remarks  on  this  section  by  Hawkins,  J., 
post,  p.  200. 
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Pledge  Pawned  for  above  10s.  Redeemable  till  Sale  by  PidtUc 

Auction. 

A  pledffc  |xv\vnoil  for  above  ten  shillings  shall  further  continue 
roilccMuablo  until  it  is  disposed  of,  as  in  this  Act  provided,  although 
the  year  of  redoniption  and  days  of  i^race  are  expired  (s.  18). 

A  pled<j;e  pawned  for  above  ten  shillings  shall,  when  disposed  of 
by  tli(^  pawnbroker,  be  disposed  of  by  sale  by  public  auction,  and 
not  otherwise  (s.  19). 

A  pawnbroker  may  bid  for  and  purchase  at  a  sale  by  auction, 
made  or  purporting  to  be  made  under  this  Act,  a  pledge  pawned 
with  him  ;  and  on  such  jiurchase  he  shall  be  deemed  the  absolute 
owner  of  the  pledge  purchased  (ibid.). 


Sitt'jilus  on  Sale  to  be  Accounted  for  tcithin  Three  Years. 

Where  a  pledge  pawned  for  above  ten  shillings  is  sold,  and  appears 
from  the  pawnl)roker's  book  to  have  been  sold  for  more  than  the 
amount  of  the  loan  and  profit  due  at  the  time  of  sale,  the  pawnbroker 
shall,  on  demand,  pay  the  surplus  to  the  holder  of  the  pawn-ticket 
in  case  the  demand  is  made  within  three  years  after  the  sale,  the 
necessary  costs  and  charges  of  the  sale  being  first  deducted  (s.  22). 


Balance  of  Deficit ^and  Surplus  on  Sale  of  Pledges. 

If  on  any  such  demand  it  appears  from  the  pawnbroker's  book 
that  the  sale  of  a  pledge  or  pledges  has  resulted  in  a  surplus,  and 
that  within  twelve  mouths  before  or  after  that  sale  the  sale  of 
•mother  pledge  or  other  pledges  of  the  same  person  has  resulted  in 
a  deficit,  the  pawnbroker  may  set  oflF  the  deficit  against  the  surplus, 
and  shall  lie  liable  to  pay  the  balance  only  after  such  set-off  {ibid.). 
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Special  Contract. 

Nothwithstanding  anything  in  this  Act,  a  pawnbroker  may  make 
a  special  contract  with  a  pawner  in  respect  of  a  jjledge  on  which  a 
pawnbroker  makes  a  loan  of  above  forty  shillings  (s.  24). 

This  special  contract  is  to  be  read  with  reference  to  the  Act,  but 
where  there  is  in  it  nothing  to  exclude  the  common  law  rights 
of  a  pawnbroker,  the  pawnbroker  :r«ay  avail  himself  of  such 
rights. 
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"  I  think  it  is  clear  that  imJer  the  contract,  read  without 
rct'iM-eiice  to  the  Act,  the  pawnbroker  would  liave  a  ri;:^lit  to 
rcoovor  the  balance  o*'  the  loan  unsatisfiiMl  on  the  sale  of  the 
|)l('ilno.  It  i-j  a  contract  of  pledj^e,  and  if  the  article  pawned  does 
not  realise  the  amount  lent  on  it,  he  may  bring  a.  action  for  the 
(li'Hcit.  But  I  agree  that  the  contract  is  to  l)e  read  with  reference 
to  the  Act.  Does  that  Act  nuike  a  difference  ?  I  think  not. 
There  is  nothing  which  excludes  the  common  law  right  of  the 
pawnbroker  to  recover  whatever  sum  he  may  have  advanced 
beyond  the  value  of  the  pledge "  (Jones  v.  Marsliall  (188'J), 
ii  Q.  B.  D.  2(59,  at  p.  271  :   Lord  ColemUje,  (J.J.). 

"I  am  of  the  same  opinion.  Section  22  seems  to  show  con- 
clusively the  intention  of  the  legislature,  because  it  contemplates 
the  right  of  the  pawnbroker  to  be  paid  for  any  deficit,  and 
indicates  a  fund  out  of  which  he  may  be  paid,  viz.,  a  surplus 
arising  from  any  other  pledge.  There  is  nothing  to  prevent  him 
from  resorting  to  the  ordinary  right  at  common  law  in  the  event 
of  his  debt  being  unsatisfied  "  (jhld.,  j]f(dtheiL\  J.). 

See  ante,  p.  164,  (d)  Pledgee's  Action  for  the  Deljt  or  Deficit 
alter  Sale  at  (Jommon  Law. 
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Delivery  up  of  Pleihje. 

The  holder  for  the  time  being  of  a  pawn-ticket  shall  be  presumed 
to  be  the  person  entitled  to  redeem  the  pledge,  and,  subject  to  the 
provisions  of  this  Act,  the  pawnbroker  shall  accordingly  (on  pay- 
ment of  the  loan  and  profit)  deliver  the  pledge  to  the  person 
producing  the  pawn-ticket,  and  he  is  hereby  indemnified  for  so 
doing  (s.  25). 

A  pawnbroker  shall  not  (except  as  in  this  Act  provided)  be 
bound  to  deliver  back  a  pledge  unless  the  pawn-ticket  for  it  is 
delivered  to  him  (s.  20). 

These  two  sections  apply  only  as  between  pawner  and  pawn- 
broker, i)ut  do  not  affect  an  owner  whose  property  has  been 
pledged  against  his  will,  or  whose  claim  rests  on  a  title  para- 
uiount. 

Sections  25  and  2&  of  the  Pawnbrokers  Act,  1872,  do  not  affect 
the  common  law  rights  of  the  owner  of  property  which  is  jdedged 
against  his  will. 

"It  is  clear  to  our  minds  that  in  these  two  sections  (35  &  3t!  Vict, 
c.  93,  ss.  25,  2(5)  the  legislature  intended  only  to  provide  for  the 
delivery  back  of  the  article  pledged  to  the  person  entitled  to 
redeem,  and  as  between  the  pawner  and  the  pawnbroker  to  compel 
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the  lattor  to  recognise,  in  the  iil)S(Mice  of  grounds  for  boliof  to  tbo 
contrary,  tho  possessor  of  the  ticket  as  the  person  so  entitled,  and 
to  presume  liiin  to  he  tlie  lawful  holder  of  it  without  further 
investi<>ation  of  his  title  ;  and  should  it  so  happen  that  the  ticket  is 
]iresented  and  the  pledge  redeemed  by  a  person  who  has  in  fact 
no  title  to  the  ticket,  to  protect  and  indenniify  the  pawnbroker 
against  any  claim  by  the  real  pawner,  or  anybody  to  whom  he 
may  have  transferred  his  title,  or  the  owner  who  has  sanctioned 
the  pledge.  This  construction  seems  to  us  to  give  full  effect  to, 
and  to  be  the  true  interpretation  of  the  25th  section.  In  our 
judgment  that  section  in  no  degree  affects  an  owner  whose  property 
has  been  pledged  against  his  will.  He  is  in  no  sense  a  person 
entitled  to  redeem  the  pledge,  or  privy  to  the  contract  of  pawn. 
His  claim  rests  on  a  title  paramount,  which  is  unaffected  by  the 
dealing  between  the  pawnbroker  and  his  customer.  The  25th 
section  does  not  say  that  the  holder  of  the  ticket  shall  be  presumed 
to  be  the  owner,  but  that  he  shall  be  presumed  to  be  the  person 
entitled  to  redeem,  or  in  other  words,  the  person  entitled  to 
represent  the  pawner  whose  title  is  altogether  inconsistent  with  that 
of  an  owner  whose  property  has  been  unlawfully  pledged  against 
his  will. 

"  To  our  mind,  it  is  very  clear  that  the  legislature  did  not  in  the 
sections  relating  to  the  redemption  of  pledges  intend  prejudicially 
to  affect  the  rights  of  such  owners  as  we  have  last  referred  to, 
otherwise  a  valuable  jewel  pledged  for  a  sum  of  55.  or  10s.  by  a 
fraudulent  pe^son  without  title  would,  if  unredeemed  within  a  year, 
become  under  s.  17  the  pawnbroker's  absolute  property.  A  state 
of  things  too  monstrous  to  bear  a  moment's  serious  considera- 
tion "  (Siiu/er  Manufacturing  Co.  v.  Clark  (1879\  5  Ex.  D.  37, 
nt  pp.  l-l,  45  :  Hawkins,  J.,  delivering  the  judgment  of  the  court 
(^Iluddleslon,  13.,  and  Hawkins,  J.)  ). 


Ple(f(je  Destroi/ed  or  Damaged  hjj  Fire. 

Where  a  pledge  is  destroyed  or  damaged  by  or  in  conse- 
quence of  fire,  the  pawnbroker  shall  nevertheless  be  liable,  on 
ap[)lication  within  the  period  during  which  the  pledge  would  have 
been  redeemable,  to  pay  the  value  of  tho  pledge,  after  deducting 
the  amount  of  the  loan  and  profit,  such  value  to  be  the  amount 
of  the  loan  and  profit  and  twenty-five  per  cent,  on  the  amount  of 
the  loan  (s.  27). 

A  pawnbroker  shall  be  entitled  to  insure  to  the  extent  of  the 
value  so  estimated  (/</.), 


lia( 

ti) 

inon 

rem; 

ot 

if  t 

exp 

olea 

the 

thei 

iti^ 

Ju( 

ejus( 

sect; 

to 
rig. 

pro 

thei 

to  n 


PAWNBUOKKRH    AND   THE    PAWNBKOKKRS   ACT,    1872. 


201 


Tills  section  cloarly  applies,  whether  the  fire  Is  accidental  or 
occasioned  by  the  default,  nej^lcct,  or  wilful  niisbehaviour  of  the 
pawnbroker  or  his  servants. 


Compensation  for  Depreciation  of  Pledge. 

If  a  person  entitled  and  offering  to  redeem  a  pledi^e  shows  to  the 
satisfaction  of  a  court  of  summary  jurisdiction  that  the  pledge  has 
become  or  has  been  rendered  of  less  value  than  it  was  at  the  time 
of  the  pawning  thereof  by  or  through  the  ilefault,  neglect,  or  wilful 
misbehaviour  of  the  pawnbroker,  the  court  nuiy,  if  it  thinks  fit, 
award  a  reasonable  satisfaction  to  the  owner  of  the  pledge  in  respect 
of  the  damage,  and  the  amount  awarded  shall  be  deducted  from  tho 
amount  payable  to  the  pawnbrok(M',  or  shall  be  paid  by  the  pawn- 
broker (as  tho  case  requires)  in  such  manner  as  tho  court  directs 
(s.  28). 


Paivnhroker^s  Interest  may  he  taken  on  Execution. 

'"The  sheriff,  having  seized,  had  taken  possession,  amongst  other 
things,  of  a  number  of  goods  in  pledge :  in  which,  therefore,  the 
pawnbroker  had  a  qualified  property.  As  to  some  of  the  pledges, 
more  than  twelve  months  and  a  week  had  expired  and  some  of  the 
goods  were  irredeemable.  As  to  others  less  than  twelve  months 
had  expired.  It  is  conceded  that  the  sheriff  could  not  be  compelled 
to  go  out  of  possession  of  those  articles  which  had  been  pledged  for 
more  than  twelve  months.  It  is  admitted  that  he  is  entitled  to 
remain  in  possession  of  the  other  goods  also  unless  the  appointment 
ot  the  receiver  has  intercepted  his  rights.  It  is  not  disputed  that 
if  they  remain  in  his  possession  until  the  time  for  redemption 
expires,  the  sheriff'  will  have  an  interest  in  tho  property.  It  is 
clear  to  me  that  the  sheriff'  has  in  the  meantime  also  an  interest  in 
the  goods  ;  which  are  held  as  security  for  the  money  advanced  on 
them,  and  to  secure  which  the  goods  were  pledged.  When  I  say 
it  is  a  security  I  do  not  think  it  is  within  1  &  2  Vict.  c.  110  (the 
Judgments  Act,  1838),  s.  12,  which,  I  think,  means  only  securities 
ejusdem  generis,  as  the  securities  particularly  mentioned  in  the 
section.  And  I  doubt  whether  the  section  can  be  held  to  apply 
to  goods  in  pledge.  But  independently  of  that,  th(^  sheriff  has  a 
right  to  tho  possession  of  the  goods  in  respect  of  the  qualified 
property  the  pawnbroker  has  in  them  :  and  he  has  a  right  to  sell 
them  when  the  twelve  months  and  a  week  shall  have  expired,  and 
to  make  a  good  title  to  any  one  to  whom  he  soils,  and  has  a  right 
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to  receive  tlio  money  ;  iind  in  respect  of  the  reileeniaWe  pledges  it 
appears  to  nie  tlie  ajtpointiiient  of  tlie  receiver  lias  not  intercepted 
his  ri<;ht ;  and  the  sheriff  has  a  right  to  hold  the  goods  by  way 
of  tleposit,  and  they  cannot  he  redeemed  oxc(*pt  by  payment 
of  the  money  secured  hy  the  j)a\vners,  and  the  i)erson  for  whom 
the  sheriff  holds  the  goods  is  entitled  to  any  money  paid  for 
redemi)tion"  (In  re  liolluson  (1887),  34  (Jh.'l).  4»J5,  at  p.  497  : 
North,  J.). 
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CHAPTER  VI. 

HIRE. 

Section      I. — Definition,  p.  203. 

Section    II. — Hire  Classified  and  Distinguished,  p.  204. 

Section  III. — The  Contract  of  Hire,  p.  204. 

(a)  Parties,  p.  204. 

(b)  Subject-matter  of  Hire,  p.  204. 

(c)  Reward  for  Hire,  p.  204. 

We  have  now  arrived  at  the  second  branch  of  Part  III.,  and 
the  hist  and  hirgest  chis.s  of  baihnents, — that  of  Jlire,  This  chiss 
oinhraces  an  extensive  variety  of  every-day  contracts,  e.ti,,  the  hire 
of  <:;oods  and  chattels,  work  and  services,  of  custody.  It  concerns 
also  such  trades  and  businesses  as  that  of  agisters,  warehousemen, 
wharfingers,  innkeepers,  carriers  of  goods  and  passengers  by  land 
and  by  water.  This  branch  may  conveniently  be  treated  of  in  the 
following  order  : — 

1.  Hire  of  goods  and  chattels  :  see  Chapter  VII.  ; 

2.  Hire  of  work,  labour,  and  services  ;  see  Chapter  VIII.  ; 

3.  Hire  of  custody  :  see  Chapter  IX. ; 

4.  Innkeepers  :  see  Chapter  X.  ;  and 

5.  Carriers  :  see  Chapter  XI. 


SECTION  I. 
DEFINITION. 

Hire  "  is  a  contract  whereby  the  use  of  a  thing,  or  the  services 
and  labour  of  a  person,  are  stipulated  to  be  given  for  a  certain 
reward  "   (Story,  s.  368). 

"  At  the  conunon  law  it  may  properly  enough  be  defined  to  be  a 
bailment  of  a  personal  chattel,  where  a  compensation  is  to  be  given 
for  the  use  of  the  thing,  or  for  labour  or  services  about  it  ;  or,  in 
other  words,  it  is  a  loan  for  hire,  or  a  hiring  or  letting  of  goods,  or 
of  labour  and  services,  for  a  reward  "  (Story,  s.  3G8). 
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SECTION   II. 

HIRE   CLASSIFIED    AND    DISTINGUISHED. 

The  contract  of  locatiim,  or  hirliKj^  always  for  reward,  may  bo 
divided  into  the  three  foUowini^  chisses  : — 

(1.)  Locatio  rei,  by  which  the  hirer  <rains  the  temporary  use  of 
the  thinti  (Jones,  p.  150). 

This  class  will  be  treated  of  in  Chapter  VII. 

(2.)  Locatio  operis  fuc/'eml/',  when  irork  and  lahour,  or  care  and 
pains,  are  to  be  performed  or  bestowed  on  the  thing  delivered 
(Jones,  }).  30). 

This  class  will  be  treated  of  in  Chai)ters  VJII.  and  IX. 

(3.)  Locatio  operis  mercium  vehendarum  when  goods  are  bailed, 
for  the  purpose  of  being  carried  from  place  to  place,  either  to  a 
public  carrier,  or  to  a  private  person  (Jones,  p.  30). 

This  class  will  be  treated  of  in  (Chapter  XL 


SECTION    III. 
THE    CONTRACT    OF  HIRE. 

(a)  Parties. 

The  capacity  to  be  parties  to  a  contract  of  hire  is  regulated 
by  the  general  law  concerning  capacity  to  contract  (see  ante,  p.  10, 
Chapter  I.,  Section  II.  (h)). 

(b)  Subject-matter  of  Hire. 

Goods  and  chattels,  that  is  to  say,  personal  or  moveable  property, 
are  to  be  one  of  the  subject-matters  ;  work,  labour,  care,  pains  or 
carriage  the  others. 

(c)  Reward  for  Hire. 

The  price  or  recompense  is  either  fixed,  certain  and  determinate, 
or  capable  of  certainty  and  estimation.  If  none  is  fixed,  then  a  fair 
and  reasonable  price  or  recompense  is  generally  implied,  such, 
for  instance,  as  is  usual  or  customary  in  the  trade  or  business 
or  previous  dealings  of  the  parties,  or  such  sum  as  the  jury  should 
think  fair  and  reasonable. 
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CHAPTER  YII. 

HIRE  OF  GOODS  AND  CHATTELS. 

Section         I. — Definitions,  p.  205. 

Section       II. — Illcrjal  and  Immoral  Purposes,  p.  206. 

Section     III. — Letter's    Duty   and  Responsibility   and  Bight   of 
Action — 
(rt)  Letter'a  Warrant  of  Fitncsi  of  Thin<j  Let,  p.  208. 
(/))  Letter'a  Control  and  Management  qf  Th.ng  Let,  p.  210. 
((•)  Cab  Drivers  and  Cab  Pro^rrietors,  p.  215. 
((/)  Letter's  Right  of  Action  for  Injury  to  the  Tilings  Hired,  p.  217. 

Section      IV. — Hirer's  Duty  and  Responsibility — 
(«)  Hirer's  Negligence,  ]>.  218. 
(/()  Hirer's  Servant's  Negligence,  \\  221. 
((•)  Expenses,  p.  225. 

Section       V. — Redelivery,  p.  226. 

Section      VI. — Hirer's  Possessory  Interest  and  Bight  of  Action, 
p.  227. 

Section    VII. — Determination  of  Hire   caused  by   the  Letter's  or 
Hirer's  Conduct,  p.  228. 

Section  VIII. — Execution,  p.  231. 

Tlie  last  chapter  dealt  with  the  contract  of  Hire  ffenerally.  In 
this  clmpter  the  first  class  of  hire,  viz.,  Hire  of  Goods  and  Chattels, 
will  be  dealt  with. 


SECTION   I. 
DEFINITIONS 


"  When  ooods  are  left  with  the  bailee  to  be  used  by  him  for  hire  ; 
this  is  called  locat/o  et  conductio,  and  th(>  lender  is  called  locator,  and 
the  borrower  conductor  "  {Co(j(js  v.  Bernard  (170-1),  Ld.  Hajm.  909, 
at  p.  913  :  Holt,  C.J.). 

"  Locatio  rei,  by  which  the  hirer  gains  the  temporary  use  of  the 
thing  "  (Jones,  p.  36). 

"  Locatio,  or  locatio-condiict/o,  re/,  is  a  contract  l)y  which  the 
hirer  gains  a  transient  qualified  property  in  the  thing  hired,  and 
the  owner  acquires  an  absolute  property  in  the  stipend,  or  price  of 
the  hiring  "  (Jones,  p.  85). 
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SECTION   11. 
ILLEGAL   AND  IMMORAL  PURPOSES.  ( 1 ) 

Tile  liirc  ot'  ;;()i)(l.s  iiiul  clmttcls  iiuist  not  1)0  lor  :iii  illcj^iil  or 
iiiimoriil  |)iir|ii)S('.  If  it  is.  it  conveys  no  ri^lits  in  any  court  to 
ii  I'lirty  who  is  liinisclt'  ini[)liciit('(l  in  the  illc^rality  or  iinnionility. 
The  |t('rson  a^jaiiist  whom  it  is  soiijflit,  to  cnt'orcc  such  a  contract 
may  sliow  tlio  illc^aHty  or  immorahty  of  its  jtMrposo.  A'c  hwpi 
Viiii.si't  noil  oritur  <irlii>  anil  I'.r  dolo  nialo  noii  orlhir  iidio  art!  tlic 
well-known  Ic^al  maxims  apijjicahlc  to  suoli  a  hirin<j;.  It  is  not 
necessary  that  tlic  iilc^^ality  or  immorality  should  he  an  indictahlc 
offence.  That  it  is  against  juihlic  policy,  or  contra  honos  inorvs, 
is  sufHcient.  1  need  do  no  more  than  jfivc  the  followin<i  citations 
in  support  of  what  I  have  stated  : 

1.  "The  ohjection.  that  a  contract  is  immoral  or  ille^fal  as 
between  [)laintitf  and  defendant,  sounds  at  all  times  very  ill  in  the 
mouth  of  the  defendant.  It  is  not  for  his  sake,  however,  that  the 
ohjection  is  ever  allowed  ;  hut  it  is  foumled  in  ^icneral  ])rinciples 
of  policy,  which  the  defendant  has  the  advanta;i;e  of,  contrary  to 
the  real  justice  as  between  him  and  the  plaintiff,  by  accident,  if  I 
may  so  say.  The  principle  of  |iublie  policy  is  this  ;  c.r  dolo  iiutlo 
non  oritur  actio.  No  court  will  lend  its  aid  to  ii  man  who  founds 
bis  cause  of  action  upon  an  immoral  or  an  illegal  act.  If,  from  the 
plaintift'"s  own  statin^'  or  otherwise,  the  eaus(^  of  action  apjtears  to 
arise  c.r  tnrjii  caitsd,  or  the  trans^^ression  of  a  positive  law  of  this 
countrv,  there  the  coiu't  savs  he  has  no  riiiht  to  i)e  assisted.  It  is 
upon  that  ground  the  court  goes  ;  not  for  the  sake  of  tlie  defendant, 
but  because  they  will  not  lend  their  aid  to  such  a  plaintiff.  So  if 
the  plaintiff"  and  defendant  were  to  chan<i;e  sides,  and  the  defendant 
were  to  brinij;  his  action  against  the  plaintiff",  the  latter  would  then 
have  the  advantage  of  it  ;  for  wliere  both  are  eijiiallij  in  fault,  potior 
est  conditio  defendeatis  "  {/lolinan  v.  Johnson  (1 775),  ( 'owp.  341,  at 
p.  3J:3  :   Lord  Mansfield}. 


Canadian  Cases. 

(1)  Immoral  contracts. — The  rule  of  law  which  liohls  coulracta  made  upon 
innuonil  cousiJeratiou  to  be  invalid  in  contined  to  executory  agreenient.s 
{Hwjar  V.  UWeil,  20  0.  A.  K.  l'J8). 

A  contract  for  traiii<fer  of  i)ioi)erty  with  intent  by  the  transferor,  and  for 
the  purpose  that  it  shall  be  applied  by  the  transferee  to  tlie  acconiplisli- 
nient  of  an  illegal  and  inunoral  purpose,  is  void,  and  cannot  be  enforced  ;  but 
mere  knowledge  of  the  transferor  of  the  intention  of  the  transferee  so  to 
apply  it,  will  not  avoid  the  contract,  unless  from  the  particular  nature  of  the 
property,  and  the  character  and  occupation  of  the  transferee,  a  just  inference 
can  be  drawn  that  the  transferor  must  also  liave  so  intended. 
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i.  "Since  the  cas.' of  Citnian  v.  lin/r,'  (1810),  3  B.  &  Al(1.171», 
cited  Ity  Lord  Al'iiiiicr  in  d(div('rin;f  t,li<'  jud;j;nu'nt  of  this  court  in 
tli<'  Ciisc  of  M-K'nliH'll  V.  /iohinsnn  (IMH),  A  M.  &  \V.  431,  at 
p,  4U,  and  followed  liy  the  ciise  in  wliich  it  was  so  cited,  I  liavo 
always  consi(h>red  it  as  settled  law,  that  any  jxTson  who  contiilmtes 
to  the  performance  of  an  ille;;al  net  by  supplying  a  thinj^  with  tho 
l\n()wl('(I;:;e  tliat  it  is  ;i'oin;;'  to  he  used  for  that  purpose,  cannot 
recover  the  price  of  the  tiling  so  supplied.  If,  to  create  that 
inca[)acity,  it  was  (>ver  considered  necessary  that  the  price  should 
lie  i)ar;j;ainod  or  expected  to  ho  paid  out  of  tho  fruits  of  tho  ille^fal 
act  (which  I  do  not  stop  to  examine),  that  proposition  has  heon 
overruled  by  the  cases  I  have  referred  to,  and  has  now  ceased  to  he 
law.  Xor  can  any  distinction  he  made  hetween  an  ille^fal  and  an 
iinnioral  purpose  ;  tho  rule  which  is  apidicahlo  to  the  matter  is,  Kr 
ii  fiir/il  c(nis(i  non  or/'fnr  actio,  and  whether  it  is  an  inniioral  or  an 

"  illetjal  purpose  in    which  the  plaintitl"  lias  [larticipated,  it  comes 

eipially  within  the  terms  of  that  maxim,  and  the  eti'ect  is  the  same  ; 
no  cause  of  action  can  arise  out  of  either  tho  one  or  the  other.  Tho 
rule  of  law  was  well  settled  in  ('annua  v.  lirjce  (It'll)),  15  H.  & 
Aid.  171)  ;  that  was  a  case  which  at  the  time  it  was  decided,  1,  in 
common  with  many  other  lawyers  in  Westminster  Hall,  was  at 
lirst  disposed  to  regard  with  surprise,  l^ut  the  learned  jud<^e 
(then  Sir  C/uirlcs  Aliholt),  who  decided  it,  thou<fh  not  distinguished 
as  an  advocate,  nor  at  first  eminent  as  a  judge,  was  one  than  whom 
few  have  adorned  the  bench  with  clearer  views,  or  more  accurate 
minds,  or  have  produced  more  beneficial  results  in  the  law.  Tho 
judgment  in  that  case  was,  I  believe,  emphatically  his  judgment ; 
it  was  assented  to  by  all  the  nu'inbers  of  tlu^  Court  of  King's  Bench, 
and  is  now  the  law  of  the  land.  If,  therefore  this  article  [a  brougham] 
was  furnished  to  the  defendant  for  the  purpose  of  enabling  her  to 
make  a  dis[)lay  favourable  to  her  immoral  purj)Oses,  the  plaintitts 
can  derive  no  cause  of  action  from  the  bargain  "  (Pi'dirc  v.  Brooks 
(ISCt)),  L.  K.  1  Ex.  2i;5,  at  pp.217,  218  :  Pollock,  CB.). 

\),  "  E,i:  tni'pi  causd  non  ot'ltui'  actio.  This  old  and  well-known 
legal  maxim  is  founded  in  good  sense,  and  ex{)resses  a  clear  anil 
well-recognised  legal  principle,  which  is  not  confined  to  indictable 
ott'encos.  No  court  ought  to  enforce  an  ilh^gid  contract  or  allow 
itself  to  be  made  the  instrument  of  enforcing  obligations  alleged  to 
arise  out  of  a  contract  or  transaction  which  is  illegal,  if  the 
illegality  is  duly  brought  to  the  notice  of  the  court,  and  if  the 
person  invoking  the  aid  of  the  court  is  himself  imj)licated  in  the 
illegality.  It  matters  not  whether  the  defendant  has  pleaded 
the  illegality  or  whether  he  has  not.  If  the  evidence  adduced  by 
the  plaintiff  proves  the  illegality  the  court  ought  not  to  assist  him. 
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If  iiuUiority  is  wniitod  for  this  jiroposition,  \i  will  ho  found  in  tlic 
well-known  jiid^incnt.  of  Lord  Mdiis/'wld  in  llohnaii  v.  ,/oliii.son 
(17";")),  Cowp.  'Ml,  iit  ]).  ;M;r"  (S,'otl  V.  IJrown  ^-  Co.,  [181)2] 
2  Q.  n.  721.  at  p.  72iS:   /.//„//r/y.  L.d.)- 


SECTIOX  111. 

LETTER'S    DUTY,    RESPONSIBILITY,    AND   RIGHT    OF 

ACTION. 

(a)  Letter's  Warrant  of  Fitness  of  Thing  Let. 

The  party  Icttiu;;-  the  ^oods  and  chattels  is  hound  to  tunn'sh 
those  wliieh  afe  reasonahly  lit  and  proper  to  he  used  for  the  purpose 
intended  ;  in  fact  he  warrants  that  they  shall  he  so,  though  he  does 
not  insure  a^amst  all  defeets,  hut  only  ajrainst  sueh  defects,  ev(Mi 
thou<ih  latent,  as  reasonahle  care  and  skill  can  ^uard  against. 
The  letter  is  resjionsihle  in  damages  arising  from  the  things  let 
not  heiuij;  reasonal)ly  lit  and  proper  for  the  piu'pose  intended.  (2) 
Tliis  is  clear  from  the  suhjoined  authorities  : 

1.  "  If  acarriafje  he  let  for  hire,  and  it  hreaksdowii  on  the  journey, 
the  letter  of  it  is  liahle,  and  not  the  l)arty  who  hires  it.  So,  if  a 
party  hire  anything'  else  of  the  nature  of  goods  and  chattels,  can  ;1 
he  said  that  he  is  not  to  he  furnished  with  the  proper  goods  -  such 
as  are  tit  to  l>e  used  for  the  {lurpose  intended  ?  Undouhtedly  the 
j)arty  furnislnng  the  goods  is  hound  to  furnish  that  which  is  (it  to 
he  used.  In  every  point  of  view  the  nature  of  the  contract  is 
such,  that  an  ohligation  is  imposed  u[)on  the  party  'etting  for  hire; 
to  furnish  that  whioh  is  proper  for  the  hirer's  accommodation.     It 

Canadian  Cases. 

(2)  IMaiiititr  suotl  tlic  iK'i'i'iulauts  for  the  valiu!  uf  a  porlaldc  eiij^iiie  ami  tioilrr 
wiiicii  had  been  liirod  l\y  tlio  dufi'inlaiits,  and  wliicli  lioilur  hail  exploded 
when  in  their  possession  inunediately  atter  they  had  liej^uutouse  it,  and  while 
in  charge  ol' a  (;onii)etent  engineer  •.—Udil,  tliat  as  the  lessor  of  a  chattel  for 
hit'  iiniiliedly  warrants  that  it  is  reasonalily  tit  for  the  piupose  for  wliich  it 
is  let,  the  phunlitf,  in  llie  ahsence  of  negligence-  on  the  pai  t  of  the  defeiidan, 
could  not  recover.  I'cr  Armour,  A.  :  "The  plaintilf  was  bnund  to  establi.-n 
l)eyond  reasonable  doubt  that  the  defendants  were  guilty  of  nei;;ligence,  and 
that  sutii  negligence  caused  the  explosion  and  destruction  if  the  boiler 
and  engine,  and  the  negligence  reiiuiied  to  lie  established  was  ordinary 
negligence,  for  the  liiier  df  a  chattel  is  reipiired  to  use  no  more  than  thai 
degree  of  diligence  which  ]irudcnt  men  use  ;  that  is,  which  the  generality 
of  men  use  in  keeping  their  own  goods  of  the  same  kind.  'I'lie  lessor  of  a 
chattel  for  hire  imiiliedly  warrants  that  it  is  reasijnably  nl  for  the  purpose 
'or  which   it  is   let,   and  in  the  absence  of  negligence    m  the  part  of  the 

.  1  ndants lessor  cannot  recover"  {Uitjiwlih  v.  Uoxhnr(jh  ct  id.,  10  O.  R.  049). 
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is  manilVst.  from  cai^os  of  every  ilay  occurrciiCL',  that  siicli  is  tlio 
law"  (Siitlon  V,  Tcinple  (l8lo),  12  M.  k  W.  I'rl,  at  \>\k  CO,  (11  : 
Lord  Ahimjn',  CI?.)- 

2.  "  I  tako  it  tliattlic  rule  of  law  is  tliis  :  If  a  horse  or  carriage 
\w  \{'t  out  for  hire,  for  tlie  imri)ose  of  j)erforiiiin<f  a  jiartit'iihir 
joiirnev,  tlie  party  h^ttine-  warrants  that  the  horse  or  earria^ic  as  it 
iiiav  he,  is  (it  and  proper  and  conipi>tent  for  sueii  journey.  In  the 
f"  .e  of  a  horse,  as  here,  if  tlie  animal  falls  lame  on  liie  journey.  I 
am  el(>arly  of  opinion  that  the  hirer  may  ahandon  him  at  any  plaee 
where  h(>  turns  out  milit.  and  "ive  notice^  of  that  faet  to  the  party 
lettiii^j;  him  out,  whose  duty  it  is  to  send  for  him  '"  ( ( 'hew  v.  Joiuf: 
(KS-18),  10  L.  T.  (o.s.)  2;51  :    /'<>//.>,•/■,  ('.1',.). 

8.  '*  The  first  (juestion  is,  whether  a  person  letting'  carriages  for 
hire  tMiters  into  an  imjilied  eontraet  that  the  earria^^e  so  let  to  hire 
is  fit  for  the  purjmse  for  whieli  it  is  liired.  I'] very  one  who  lets  out 
a  carria^c^  to  hire  for  a  specilie  purpose  does,  by  so  doing,  w;n-rant 
that  it  shall  ho  reasonahly  fit  for  that  purposi;  "  {Joiwk  v.  /'lu/e 
(l.siw).  1")  li.  T.  (N.s.)  (Mli,  at  p.  i'di)  :    AV////.  C.B.). 

I.  "A  jierson  who  lets  out  carriages  is  not,  in  my  opinion,  res|ion- 
silile  for  all  defects  discoverable  or  not  ;  he  is  not  an  insurer  against 
all  defects  ;  nor  is  he  hound  to  take  uu)re  care  than  coach  proprietors 
(U'  railway  comjianies  who  provide  cari'iages  for  the  public  to 
travel  in  ;  hut  in  my  opinion,  he  is  hound  to  take  as  much  care 
as  thev  ;  and  althouy,h  not  an  insurer  a<>ainst  all  defects,  ho  is  an 
iusin-er  against  all  defects  which  care  and  skill  can  guard  against. 
His  duty  api)ears  to  me  to  he  to  supply  a  carriage  as  lit  for  the 
pur|)ose  for  which  it  is  hired  as  care  and  skill  can  render  it  ;  and 
if  whilst  the  carriage  is  being  properly  used  for  such  purjjose  it 
lireaks  down,  it  becomes  incumbent  on  the  person  who  has  let  it 
out  to  show  tliat  the  break  down  was  in  the  proper  sense  of  the 
word  an  accident  not  preventible  by  any  care  or  skill.  If  he  can 
prove  this,  as  the  defendant  did  in  Chrit^tie  \.  (ir/)iiis  (1N0[)),2 
Camp,  yo,  and  as  the  railway  company  did  in  lu'tidlwad  \.  Midland 
lutll.  Co.  (1,S(57).  L.  U.  2  q.  B.  412,  he  will  not  b(>  liai)le  ;  but  no 
proof  short  of  this  will  exonerate  him.  Xiu-  does  it  ajipear  to  me 
to  lie  at  all  unreasonalile  to  exact  such  vigilance  from  a  person 
who  makes  it  his  business  to  let  out  carriaiics  for  hire.  As 
between  him  and  the  hirer  the  risk  of  defects  in  the  carriage,  so 
lar  as  care  and  skill  can  avoid  them,  ought  to  l)e  thrown  on  the 
owner  of  the  carriage.  '!  he  hir(>r  trusts  him  to  supply  a  fit  and 
|irop(>r  carriage  ;  the  lender  has  it  in  his  power  not  oidy  to  see 
that  it  is  in  a  projier  state,  and  to  keep  it  so.  and  thus  protect  him- 
self t'rom  risk,  but  also  to  charge  his  customers  enough  to  cover 
liis  e   penses 

I..  I).  i* 
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"In  many  of  the  cases  hearing  on  this  suhject,  the  expression 
'  reasonahly  Ht  and  proper'  is  used.  This  is  a  litth^  ainhij;uous, 
and  reipiires  explanation.  In  a  ease  like  the  present,  a  carriajie  to 
he  reasonahly  Ht  and  proper  must  he  as  fit  and  proper  as  care  and 
skill  can  make  it  tor  use  in  a  reasonahle  and  i)ro[H'r  manner,  I.e..  as 
Ht  and  proper  as  care  and  skill  can  make  it  to  carry  a  reasonahle 
nuniher  of  ])eople,  conducting-  theuiselves  in  a  reasonahle  manner, 
and  going  at  a  reasonahle  pace  on  the  journey  for  which  the 
carriage  was  hired  ;  or  (if  no  journey  was  speciHedj  along  roads, 
or  over  ground  reasonahly  Ht  for  carriages.  A  carriage  not  Ht  and 
proi)er  in  this  sense  would  not  he  reasonahly  Ht  and  proper,  and 
vice  versa.  The  expression  '  reasonahly  Ht '  denotes  something 
short  of  ahsolutely  Ht  ;  hut  in  a  case  of  this  description  the 
ilifference  hetween  the  two  expressions  is  not  great"  {//i/man  v. 
^\ije  (1^81),  0  Q.  13.  D.  t;{:<5,  at  pp.  G87,  (188  :  L/ndle^,  J.).  See 
remarks  on  the  ahove  hy  Wright,  J.,  in  Voi/an  and  Co.  v.  Oulton, 
(imi)).  Id  L.  T.  381,  at  p.  ;585. 

(b)  Letter's  Control  and  Management  of  Thing  Let. 

If  the  thill";  let  continue  under  the  control  and  management  of  the 
letter,  he  would  he  liahle  for  any  accidents  produced  hy  the  negli- 
gence of  himself  or  his  servants.  The  following  cases  hoth  illustrate 
and  confirm  the  ahove  rule,  as  well  as  deal  fully  with  the  principle 
i/iii  facif  per  alhnn  fac/f  per  se,  which  is  applicahle  to  the  case  of 
liiring  goods  and  chattels.  The  cases  of  Dean  v.  Brantluvalte 
(1803),  f)  Esp.  3"),  and  Sammell  v.  Wriijht  (1805),  .5  Esp.  202. 
hoth  presided  over  hy  Lord  FAlenborough,  are  illustrations  of  the 
ahove  rule.  (3) 

Hired  Horses  and  Driver — NeriUgence  of  Driver, 

1.  The  defendant  heing  in  town  for  a  tew  days  with  liis  own 
carriage,  sent  in  the  usual  way  to  a  stal)le-keei)er  for  a  pair  of 
horses  for  a  day.  The  stahle-keeper  accordingly  sent  the  pair  of 
horses  and  a  person  to  drive  tlu'  same.  The  defendant  did  not 
select  the  driver,  nor  liad  he  any  ])revious  knowledge  of  him.  The 
driver  had  no  wages  from  his  master,  hut  dejieuded  upon  receiving 
a  gratuity  from  the  persons  whose  carriages  he  drove  ;  the  defen- 
dant gave  him  five  shillings  as  a  gratuity  for  his  day's  work,  hut 
the  driver  had  no  power  to  demand  anything.  In  the  course  of 
(h'iving  the  carriage,  the  coachman  hy  his  negligent  conduct 
occasioned  the  injury  complained  of  hy  the  plaintiff. 

"  In  tlie  case  now-  hefore  the  court,  the  hirer  makes  no  contract 
with  the  coachman  :  lie  does  not  select  him  ;  he  has  no  privity 

Canadian  Cases. 

(3)  Thompson  v.  Fmcler,  23  0.  R.  644,  post,  p.  215. 
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with  him  ;  he  usually  ;fivos  him  a  ;initaity,  hut  ho  is  not  l>y  law 
ohlijfod  to  <;ivo  liim  anythin<f  ;  and  from  thence  I  conclude  that 
the  coachman  is  not  the  servant  of  the  liirer.  And  if  the  coachman 
is  not  the  servant  of  the  hirer  on  such  an  occasion,  hut  is  chos(!n 
and  entrusted  hy  the  owner  of  the  horses  to  conduct  and  nuniii^e 
them,  I  thiidv  it  cannot  he  said  that  thcs  hirer  has  in  law,  what  he 
certainly  has  not  in  fact,  the  conduct  and  manao-cment  of  the 
horses.  If  the  coachman  is  in  such  a  case  the  servant  of  tlie  hirer, 
he  may,  at  any  monuMit,  require  him  to  quit  the  charge  of  the 
horses,  and  deliver  them  over  to  another,  and  must  he  obeyed  ;  but 
1  think  it  cannot  be  said  that  the  coachman  may  not  lawfully 
ret'use.  and  ought  not  in  most  cases  to  do  so.  It  does  not  seem  to 
be  doubted  that  the  injured  party  may  sue  the  owner  of  the  horses  ; 
is  there,  then,  any  rule  of  law.  or  any  ])rinci{)le  of  convenience, 
requiring  tliat  he  should  have  his  choice  of  suing  either  the 
stal)!e-keeper  or  the  hirer  at  his  election.  (Tcnerally  speaking,  the 
one  is  as  well  al)le  to  pay  damages  as  the  other,  and  may  be  as  easily 
found  out  and  known,  and  more  easilv  if  the  carriaue  and  horses 
are  hired  together.  .Should  the  hirer  be  held  responsible  in  the 
first  instance,  he  must  c(M-tainly  have  his  remedy  over  against  the 
letter,  so  that  the  letter  will  in  the  end  be  answerable,  iuid  there 
will  be  circuity  of  action,  which  is  inconvenient,  iuul  to  be  avoided 
if  possible  "  {Laii(//u'i'  v.  Poinler  (1821)),  5  B.  &  C  5-17,  at  pp.  579, 
iVSd  :  Ahhott,  (J.J.). 

Hired  Horses  and  Postillions. 

2.  The  defendant   was  a  livery  stable-keeper,  and  on  the  day 

when  the  accident  in  (juestion  occurred,  had  let  out  to  a  IMr. 

i'otu'  post-horses,  which  he  sent  to  his  house  with  two  of  his 
postillions.     The  horses  were  hired  for  the  day,  for  the  purpose  of 

drawing  Mr.  's  carriage  to  Epsom   races  and  back,  which 

they  did,  being  driven  and  managed  entirely  by  the  defendant's 
servants,  who  drove  against  the  })laintitt"s  gig,  iuid  occasioned  the 
ilauiage  complained  of. 

*•  Adhering  to  the  oi)inion  which  I,  upon  deliberation,  formed  in 
the  case  of  Laiiii/wr  v.  Pointer  (182(i),  5  15.  &  (\  5-17,  from  which 
I  do  not  consider  this  case,  in  substtmce,  distinguishtdjle,  I  think 
the  present  defendant,  as  the  owner  of  tiie  horses,  is  liable  " 
(Sniifh  V.  f^awrence  (182<S),  2  Man.  &  Ilyl.  1,  at  p.  2  :  Lonl 
Tenterdi'n,  C.J.). 

The  Rule  of  Law  Considered  and  Settled, 

;5.  "  We  are,  therefore,  comi)elled  to  th'cide  ui)on  the  (piestion  left 
unsettled  by  the  case  of  Latnjhev  v.  Pointer  (182ti).  ')  1?.  k  ( ".  r)-17, 
111  which  the  al)Ie   judguieuts  on  both  sides  have,  as  is  observed  by 

I'  '2 
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Mr.  Justice  Stort/  in  his  book  on  Agency,  p.  406  '  exhausted  the 
whole  learning  of  the  siil)j(>ct,  anil  should  on  that  account  attentively 
he  studied.'  We  have  considered  them  fully,  and  we  think  the 
weight  of  authority,  and  legal  principle,  is  in  favour  of  the  view 
taken  by  Lord  Tenterden  and  Mr.  Justice  Littledale. 

"'  The  innneiliate  cause  of  the  injury  is  the  personal  neglect  of 
the  coachman,  in  leaving  the  horses,  which  were  at  the  time  in  bis 
innnediate  care.  The  (piestion  of  law  is.  whether  anyone  but 
the  coachman  is  liable  to  the  i)arty  injured  ;  for  the  coaclnnan 
certainly  is. 

'•  Upon  the  principle  that  ijni  fuc'it  per  aliinn  fadt  /x'r  se,  the 
master  is  responsible  for  the  acts  of  liis  servant  ;  and  that  jjcrson 
is  undoubtedly  liable,  who  stood  in  the  relation  of  master  to  the 
wrongdoer — he  who  had  selected  him  as  his  servant,  from  the 
knowledge  of  or  belief  in  his  skill  and  care,  and  who  could  remove 
him  for  misconduct,  and  whose  orders  he  was  bound  to  r(>ceive 
and  obey  ;  and  whether  such  servant  has  been  appointed  by  the 
master  directly  or  intermediately  through  the  intervention  of  au 
agent  authorised  by  him  to  appoint  servants  for  him,  can  make 
no  ditterence. 

"  But  the  liability,  by  virtue  of  the  principle  of  relation  of  master 
and  servant,  must  cease  where  the  relation  itself  ceases  to  exist  : 
and  no  other  person  than  the  master  of  such  servant  can  be  liable, 
on  the  simple  ground,  that  the  servant  is  the  servant  of  another, 
and  his  act  the  act  of  another  ;  consequently  a  third  i)ersou 
entering  into  a  contract  with  the  master,  which  does  not  raise  the 
relation  of  master  and  servant  at  all,  is  not  thereby  rendered 
liable  ;  and  to  make  such  person  liable,  recourse  must  be  had  to 
a  different  and  more  extended  principle,  namely,  that  a  person  is 
liable  not  only  for  the  acts  of  his  own  servant,  but  for  any  injury 
which  arises  by  the  act  of  another  person,  in  carrying  into 
execution  that  which  that  other  person  has  contracted  to  do  for 
his  benefit.  That,  however,  is  too  large  a  position,  as  Lord  ('hief 
Justice  Eijre  says  in  the  case  of  Bush  v.  Ste/nman  (179*J), 
1  Bos.  &  P.  404,  and  cannot  be  maintained  to  its  full  extent, 
without  overturning  some  decisions,  and  producing  consecpiences 
which  would,  as  Lord  Ti'iiterden  obserA-es,  '  shock  the  commou 
sense  of  all  men':  not  merely  would  the  liirer  of  a  post-chaise, 
hackney-coach,  or  wherry  on  the  Thames,  be  liable  for  the  acts 
of  the  owners  of  those  vehicles  if  they  had  the  inaiuigement  of 
them,  or  their  servants  if  they  were  managed  by  servants,  but 
the  purcliaser  of  an  article  at  a  shop,  which  he  had  ordered  the 
shopman  to  bring  honu'  for  him,  might  be  made  responsil)le  for 
an  injury  committed  by  the  sho])man's  f-vrelessness  whils'.  passing 
along  the  street.    It  is  true  that  there  arc        >s — for  instam.  e  that  of 
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l'>H!<h  V.  Stelnman  (171»U),  1  Bos.  &  P.  404  ;  %  v.  Eihjlen  (ISOO), 
(!  Esp.  (I  and  others,  and  p('rlia})s  amongst  them  may  he  classed 
tlie  recent  case  of  Randehon  v.  }fin'i'(ui  (ISIJS),  'iS  Nev.  &  Per. 
2;)!*  in  which  tlie  occnpiers  of  hmd  or  l)uihlin(fs  have  heen  lield 
n'sponsil)le  for  acts  of  otliers  than  their  servants,  done  upon,  or 
near,  or  in  respect  of  their  property.  But  these  cases  are  well 
distinguished  by  my  Brother  Littledale,  in  his  very  able  jud<>;ment 
in  huKjIier  v.  Pointer  (182(;),  5  B.  &  ('.  547. 

"  The  rule  of  law  may  lie,  that  wiiere  a  man  is  in  possession  of 
fixed  property,  he  must  take  care  that  his  property  is  so  used  or 
niana<>"ed,  that  other  persons  are  not  injured  ;  and  that,  whetlier 
his  property  be  mana<fed  by  his  own  immediate  servants,  or  by 
contractors  with  them,  or  their  servants.  Such  injui'ies  ar<>  in 
the  nature  of  nuisances  :  but  the  same  principle  which  applies  to 
tlie  personal  occupation  of  land  or  houses  by  a  man  or  his  family, 
(lues  not  apply  to  personal  moveable  chattels,  which,  in  the 
oi'dinary  conduct  of  the  atiairs  of  life,  are  intrusted  to  the  care 
and  management  of  others  who  are  not  the  servants  of  the  owners, 
liiit  who  exercise  employments  on  their  own  account  with  respect 
to  the  care  and  mana<iement  of  <;oods  for  any  persons  who  choose 
to  intrn-;t  them  with  them "  (Qiuirinaii  v.  Burndt  (1840), 
C.  M.  &  W.  4y<l,  at  pp.  .50l>,  ,510,  .511  :  Parke,  B.,  deliverin<.-  the 
judtiinent  of  tlu;  court).  See  Jones  v.  Snillard,  [18"J8]  2  Q.  B.  .5(],5, 
at  pp.  574,  575,  where  Lord  Russell,  C.J.,  states  the  principle  to  be 
extracted  from  the  cases. 


I/ire  of  Steam  Tug  and  Crew— Nefili genre  of  Crew, 

4.  Hetherington,  the  lessee  and  occupier  of  a  steam  ferry  plying 
between  Liverpool  and  Itock  Ferry,  had,  on  the  day  in  (juestion, 
hired  from  the  defendants,  who  represented  the  Liverpool  Steam 
Tug  Company,  one  of  their  steam  tugs,  for  the  day  only,  to  assist 
him  in  carrying  passengers  across  between  Liverpool  and  Ki)ck 
Ferry,  there  being  an  unusual  number  of  passengers  on  that  day, 
owing  to  a  regatta.  Hetherington  paid  tiie  coii.pany  10/.  10*'.  tbr 
the  use  of  the  steam  tug  for  that  day.  he  receiving  the  ferry  fares 
from  the  passengers,  and  the  company  supplying  and  paying  the 
master  and  crew.  The  phiintiflt'  was  a  yearly  contractor  with 
Hetherington,  and  was  entitled  to  cross  by  Hetherington 's  ferry 
when  and  so  often  as  he  chose.  On  the  day  in  question  he  went  on 
ijoard  the  steam  tug,  at  Liverpool,  from  Hetherington 's  landing 
j)ier,  for  the  purpose  of  so  crossing.  On  arriving  at  Kock  Ferry,  a 
bolt,  attached  to  a  rope  thrown  out  from  the  tug  to  attach  it  to  the 
])ier.  broke,  through  the  mismanagement  of  the  master  and  crew, 
and  struck  and  injured  the  plaintitf,  who  was  standing  upon  the 
deck, 
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'■  I  take  it  to  Ik;  slicwii  hy  tlio  evidence  that  tlio  plaliitiflf  had 
made  a  contract  witli  lic'thoriniftou  to  be  convoyed  across  the 
terry  ;  and.  tor  the  luirpo^c  of  l)cin^'  so  conveyed,  went  on  hoard 
tlie  vessel  liired,  with  its  crew,  for  that  purpose,  by  ITotlierin^ton 
from  tlie  det'iMKhints.  and,  \vhih>  on  hoard,  suffered  injury  from  the 
ne<ilio(.iice  of  tlie  crow.  The  question  is,  are  the  defendants  liable 
for  that  ne^li;j,ence  ?  Thev  were,  by  their  crew,  in  jmssession  of 
the  vessel  ;  and  I  am  of  opinion  that,  if  the  ne;>li^ence  in  question 
had  injured  a  mere  stran;i('r,  not  on  board,  but  standin<if,  for 
instance,  on  the  picn-  at  the  time,  they  would  have  been  liable. 
That  is  estal)lishe(l  by  Quarman  v.  Burnett  (l«-4()),  (5  M.  &  W. 
4i>t>.  and  Fmlon  v.  Tlic  C'ltij  of  Duhlin  Steam  Parket  ConijxtDi/ 
(LS;5.S).  S  A.  k  E.  K.\r>.  Then,  can  the  plaintiff  lose  a  right  of 
action  which  he  woidd  have  had  as  a  stran;j;er  merely  because  he 
was  a  passenger  for  hire  paid  to  Hetherington,  and  not  to  the 
defendants?  He  clearlv  loses  no  ri<rht  of  action  against  them, 
though  he  may  possibly  ac(|uire  an  additional  right  against 
Hetherington  :  /'//>/iin  v.  Slie/ipard  (1822).  11  Price,  400  ; 
Gladirrll  V.  Ste;/,ntn  ( 18;VJ),  5  IJing.  Xew  Cas.  T)?;}  ;  and  Marshall: 
The  )'nr/i\  yeirrastle,it)iil  Jierwick  Ra/ltrai/  Compaiiji  (1851),  11  ( '.  B. 
055.  decide  that  the  (piestion  whether  there  was  an  actual  retainer 
of  the  defendant-  liy  the  |)laintirt'  for  hire  does  not  affect  their 
liability  for  negligence  of  this  character"  (Dali/ell  v.  Ti/rer  (1858). 
El.  \)i  &  El.  81)11,  at  pp.  y05,  DOG  :   E)'le,J.).^ 

Hire  of  Horse  tuid  Drirer  for  a  Water-cart — XegHijence  of  Driver. 

5.  ••  I  am  of  opinion  that  tliis  case  is  governed  by  LaiKjher  v. 
I'oiiifer  (  IS2t;).  5  15.  it  ('.  547,  and  Qitarman  v.  Bnruett  (1840). 
(I  M.  &  W.  4!llt.  In  the  latter  case  an  elaborate  and  unanimous 
judgment  was  delivered,  and  the  opinion  of  Ahhott,  C.J.  and 
L/ttledale.  d..  in  Ldiii/lier  v.  Pointer  was  preferred  to  that  of 
liajileji  and  //olroi/d,  d.I .,  who  had  ditt'ered  from  the  other  two  learned 
judges.  Th(>  facts  of  the  present  case  are  very  like  those  in 
Qnarman  v.  /iiirnelt.  The  water-cart  belonged  to  the  defendants, 
and  the  driver  and  horse  were  hired  by  them  from  Mrs.  Dean. 
Ln  Qihirnuin  v.  liiirnetl  the  carriage  lielonged  to  the  defendants, 
who  hired  the  horses  and  a  driver  from  a  job-mistress  ;  and  the 
court  held  that  the  defendants  were  not  liable  for  injury  sustained 
by  the  plaintiff  through  the  negligence  of  the  driver.  In  the 
present  case  the  negligence  must  l)e  that  of  the  driver  of  the 
water-cart.  The  oidy  valid  distinction  that  1  can  see  l)etween 
the  two  cases  is  that  here  the  defendants'  inspector  directed  the 
driver  what  stre<'ts  to  water  :  but  that  fact  do(>s  not  in  any  way 
make  the  inspector  gin'lty  of  negligence  or  responsible  for  the 
act    of   neglige  nee  which  was  committed.     If  he  had  interfered 
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whon  tho  accidont  happonod  by  diroctinj?  tho  dtivor  of  the  cart 
whaf  to  do,  the  caso  would  lie  (lit^'cront,  l)ut  ho  did  no  more  than 
point  out  tho  stroots  to  ho  watorod.  I  think  tlio  discrotion  and 
control  oxoroisod  hy  tho  owners  of  tho  carriaffo  over  the  drivor  in 
ihuirmiiii  V.  liin'nett  was  larger  than  tho  discrotion  and  control 
exorcised  hy  tho  inspector  over  tho  driv(>r  of  tlio  water-cart  in  this 
ease.  1  can  see  no  valid  distinction  in  ])rinciple  hetwoen  thc^  two 
cases,  havinjf  roiiard  to  tho  reasonin"'  of  the  jud<iinont  of  tho  court 
(lolivered  hy  Parke,  B.,  in  Qnarnnui  v.  Jhinieft,  which  has  hoon 
followed  and  approved  in  numerous  cases  "  {Jones  v.  ('Dr/iornf/on  of 
Urerpool  (188')),  1-i  Q.  B.  D.  8l»0,  at  pp.  892,  80:5  :  Grove,  J.).  (4) 
In  close  connection  with  the  subject  just  considered  is  the 
letting-  out  of  cabs  by  cab  proprietors  to  cabmen.  The  latter  i)eing 
the  hirer  of  the  cabs  and  horses,  their  relation  one  to  another  will, 
therefore,  bo  considered  next. 

(c)  Cab  Drivers  and  Cab  Proprietors. 

Independently  of  tho  Acts  of  Parlianiont  rolatin<i  to  the  subject, 
the  relation  l)etweon  cat)  proprietors  and  cab  drivers  is  that  of 
letter  and  hirer,  and  not  that  of  master  and  servant. 

Acts  of  Parliament,  however,  relating'  to  the  subject  make  the 
ri'lation  between  cab  proprietors  and  cab  drivers  that  of  master  and 
servant  so  far  as  to  rcMider  the  proprietor  responsible  for  the 
noolio'ont  acts  of  the  driver  done  while  acting  in  the  course  of 
and  within  tho  scoj)o  of  his  employment.  The  above  statements 
are  fully  borne  out  by  the  followin<>;  excerpts  : 

"  Tho  tirst  cpiestion  that  arises  is.  whether  the  relation  of  master 
and  servant  existed  between  the  defendant  and  tho  cab  driver,  so 
as  to  render  tho  defendant  responsible  for  the  damajic  caused  bv 
the  driver.  I  a<>reo  that,  independently  of  tlio  Acts  of  Parliament 
relating-  to  this  subject,  tho  relation  l)etweon  them  would  be  that 
of  i)ailor  and  bailee,  iu)t  that  of  master  and  servant.  The  cab 
]iroi)rietor  lunuls  over  the  horse  and  cab  to  the  charge  of  tho 
driver,  to  be  used  by  him  for  the  purpose  of  plying  for  hire  at  his 
own  discretion  and  not  subject  to  the  proprietor's  control.  !So 
far  I  agree  with  the  reasoning  of  the  majority  of  tho  court  'Jhjles 
and  Grove,  d.J.]  in  the  case  oi'  Juiiv/er  v.  Lock  (1874),  L.  1{.  7  ('.  P. 
272.     But  I  think  that  tho  provisions  of  tho  Acts  of  Parliament 


Canadian  Cases. 

(4)  Thi!  difuiulant  liired  a  tug  from  tlie  plaintiff' by  a  contract  Hij,'uu(l  liy  Ijoth 
parties  ill  tlicse  words  :  "  I  a<,'ree  to  cfiarter  tug  ....  to  tow  two  barges 
troiii  ....  for  wiiich  I  agree  to  pay  .  .  .  owner  to  supply  cnj,'iiicer  and 
c;i[)laiii."  The  tu^'  on  tlie  voyage  was  run  on  a  roclv  tlirougli  tlie  nej,'ligence 
tif  the  captain  : — Hdd,  not  a  demise  of  tlie  tug,  but  a  contract  of  liiring, 
and  that  the  defendant  not  liable  for  tliu  damage  {Thumpiion  v.  Foirlvr 
23  0.  R.  G44). 
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iiltcr  wliiit  would  otherwise  lie  tlie  relation  of  the  proprietor  and 
the  driver,  and  for  the  protection  of  the  puldic  produce  the  result 
that,  as  regards  misehief  done  hy  the  driver,  who  is  selected  hy 
the  proprietor,  the  relation  of  niast(>r  and  servant  so  far  exists  as 
to  render  the  proprietor  responsihle  for  the  acts  of  the  driver. 
But  then  it  is  contended  that  the  liahility  of  the  master  oidy  exists 
with  respect  to  acts  ilone  hy  the  driver  within  tlie  scope  of  his 
employment,  and  that  th(>  driver  here  was  not  acting  within  the 
scope  of  his  employment.  To  determine  whether  the  driver  was 
so  actine-  or  not  it  is  necessary  to  ccmsider  what  tlie  terms  were 
upon  which  the  cal)  was  intrusted  to  the  driver.  If  the  employ- 
ment of  the  cal)  hy  the  driver  at  the  time  when  the  miscliief  was 
done  was  wron<>t'ul,  in  the  sense  that  it  was  beyond  the  scope  of  the 
hailment.  then  the  master  would  not  he  responsihle  ;  because  it  is 
with  regard  to  the  emi)loyineiit  of  the  cab  within  the  scope  of  such 
bailment  that  the  relation  of  master  and  servant  is  created  by  the 
statutes  for  the  protection  of  the  public"  {Veiial'les  v.  Smith 
(1877),  2  Q.  B.  I).  271».  at  pp.  282,  28:5  :    Cochhunu  (".J.). 

"  It  seems  to  me  that  the  decision  in  King  v.  London  Improved 
Cal>  Co.  (18811),  23  q.  V>.  D.  281,  intc^rpreted  the  Act  of  1843 
[(<•  iV:  7  Vict.  c.  8(!)  The  London  Hackney  ('arriaij;es  Act]  as 
havin^j,'  this  effect  that  when  the  driver  of  a  hackney  carria^^'e 
in  London  does  an  act  which  under  the  ordinary  law  would  ^ive 
a  ri<iht  of  action  aji'ainst  his  master,  in  the  ordinary  sense  of  that 
word,  an  action  can  now  be  maintained  a;j;ainst  the  reffistercd 
proprietor  of  the  hackney  carria^'c,  even  althouifli  the  driver  is 
not  accordinji  to  ordinary  law  his  servant.  That,  in  my  opinion, 
is  the  meaninfi;  of  that  decision.  If,  therefore,  the  driver  of  a 
hackney  carria;i('  does  that  which  amounts  to  a  breach  of  contract 
with  a  jierson  who  hires  the  carria<>e — for  instance,  if  he  loses  his 
lu^<ia<>;e  the  owner  of  th(»  lu<><fa^e  can  maintain  an  action  for 
dama;;('s  against  the  ri^gistercd  proprietor  of  the  carriai^e, 
althongh  the  driver  wa>  n(»t  his  servant.  This  was  decided  in 
J'owh'S  V.  Uidi-r  (18rj(!),  1)  E.  &  B.  207.  The  same  principle  was 
ai)i)lied  in  Venalilct  v.  Smith  (1877),  2  Q.  B.  D.  271)  to  an  action 
a^ininst  the  registered  proprietor  of  a  cab  for  personal  injury 
caused  to  one  of  th(>  public  by  the  negligence  of  the  driver. 
Thes(>  two  cas<'s  and  Kimj  v.  Spurr  (1881),  8  Q.  B.  D.  10-1,  were 
considei-ed  by  this  court  in  Kimi  v.  London  Improved  Cah  Co. 
(1881)),  2)5  (}.  B.  I).  281,  and  we  had  then  to  determine  whether 
we  would  adopt  the  ruling  in  Powles  v.  Ilider  (185G),  6  E.  &  B. 
207,  and  \'en<(l>le.'<  v.  Smith  (1877),  2  Q.  B.  D.  271)  in  its  full 
sense.  It  a})pears  to  me  that  this  court  did  then  adopt  the 
rulinir  in  tliose  cases    in    its  full  sense,  and  held   that  the  true 
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iiitiM'prctiitioii  of  the  Act   is  that  wliicli   I   Imvc  stated  "  ( Kt'i'ii  v. 
//<'///•//,  [18t»l]  1  Q.  B.  2[)2,  at  i^p.  2d:),  2di  :   Lord  Eslwv,  UM.). 

(d)  Letter's  Right  of  Action  for  Injury  to  the  Things  Hired. 

Tlic  letter  cannot  hrin^-  trover  Cor  the  coiiver.sion  of  the  thiii<i; 
out  on  liire. 

The  letter  can  hrin^-  an  action  for  daina;;es  a<;ainst  a  third 
jicrson  who  permanently  injures  the  tliinfi;  out  on  hire. 

That  the  ahove  propositions  are  settled  law  is  shown  by  the 
oases  following'  : 

1.  The  phiintiflt'  was  the  owner  and  proprietor  of  two  horses 
which  were  let  to  hire  for  a  certain  term  to  a  Dr.  Carey.  While 
they  were  in  his  possession  and  drawin^j;  his  carriage  the  defendant 
drove  a  cart  with  great  impetuosity  and  violence  against  them, 
wherel)y  one  of  them  was  killed. 

''This  is  in  the  nature  of  an  injury  to  the  plaintirt's  reversion. 
He  was  not  in  possession  of  the  horses  ;  and  according  to  the 
authority  of  (ioi'don  v.  Harper  (I7!.U;),  7  T.  J{.  i»,  he  neither  could 
have  maintained  trespass  nor  trover  for  them.  This  is  not  like 
a  gratuitous  permission  to  use  a  cliattel,  as  in  Lotan  v.  Cross  (1810), 
2  Camp.  4(14,  where!  the  possession  constructively  renuiined  in  the 
owner.  The  horses  were  let  to  hire  for  a  certain  term  to  Dr.  Carey, 
who  had  a  right  to  retain  them  till  that  was  exi)ire(l,  and  who 
was  driving  tliem  hy  his  own  servants  when  the  mischief  was  done. 
< 'ase,  therefore,  was  here  the  pro})er  and  only  remedy  "  (f/all  v. 
J'/dard  (1812), '.)  Camp.  187,  at  pp.  187, 188  :  Lord  Elleiihorowjii). 

2.  "  Gordon  v.  Ilarfer  (1797;,  7  T.  R.  9,  which  must  now  he 
considered  as  settled  law,  shows,  that  if  a  person  has  an  interest 
in  goods  for  a  certain  t/ine,  hy  agreement  with  the  owner,  the 
latter,  during  the  time  that  he  is  not  in  possession,  cannot  main- 
tain trover  against  a  wrong  doer  who  takes  the  goods.  That  case 
might,  with  propriety,  have  heen  differently  decided  in  the  first 
instance  ;  but  it  has  heen  followed  hv  others  "'  (Manders  v.  Williams, 
(1849)  4  Ex.  3:59,  at  p.  Mii :  Farh,  B.). 

3.  "  This  is  an  action  brought  by  the  owner  of  a  barge  to  recover 
damages  for  injiny  done  to  it  by  the  n(>gligence  of  the  defendants' 
servants  wliilst  it  was  out  on  hire  to  a  third  person.  The  question 
is,  wh(>ther  tlie  owner  of  the  barge  has  a  right  to  maintain  an 
action  for  that  injury.  In  my  o[)inion  he  has  that  right,  the  mere 
temporary  outstanding  interest  in  the  hirer  of  the  barge  amount- 
ing to  nothing.  That  trover  will  not  lie  for  the  conversion  of  a 
chattel  out  on  loan  is  clear  :  (jordon  v.  Harper  (179(j),  7  T.  R.  9. 
But  in   Tancred    v.  Alhjood    (1859),  4  H.  &  N.  438,  it  was  by 
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imjil'-'iition  held  tliat  iiii  iiclion  for  ;i  iicniiiinciit  in  jury  dono  to  !i 
cliutlcl  wliilc  the  ()\viH'i'"s  rinht  to  the  po.^scs.xion  is  siispciidcd,  niiiv 
l)('  iniiiiitiuncd  '"  ( .lA'iO.s- v.  VV/c  Loiuhm  und  Soiilli  WeMirn  luill.  Cd. 

(I8i;2),  lie.  I?.  (N.s.)  8')0.  at  pp.  >sr):5,  x')[  -.  Ki-h-,  ( '..!.). 

"It  is  fully  ('staltlisli('(l,  that,  in  tlic  case  of  a  liailmciit  not  for 
rcwaril,  citlicr  flu'  bailor  or  flic  liailcc  may  l>rin;;'  an  action  for  an 
injury  to  tlic  tiling-  hailed  ;  hut  in  case  of  a  hirin<;',  the  owner 
cannot  hrin^'  trover,  hccaiisc  he  has  temporarily  parted  with  the 
possession.  It  seems  to  me,  however,  to  he  clear,  that,  thon<fli 
the  owner  cannot  hrin^'  an  action  where  there  has  hcen  no  per- 
manent injury  to  the  chattel,  it  has  never  heen  douhted,  that,  where 
there  is  a  permanent  injury,  the  owner  may  maintain  an  action 
affainst  tlie  person  wlioso  wronji'lul  act  has  caused  that  injury" 
(ihid.,  at  p.  <S.54  :    Williains,  J.). 

Compare  also  a)itt\  p.  y3.  Chapter  II. — l)<'posits.  Section  N'lll. 
— Action  for  Upturn  of  Deposit  or  its  Value,  and  Damajfes  for  its 
Detention;  and  aiifc,  ]).  I'M),  Chiipter  IV. — Loans  for  Use, 
Section  VI. — Hioht  of  Action  of  Lender. 


SECTION  IV. 
HIRER'S  DUTY  AND  RESPONSIBILITY. 

(a)  Hirer's  Negligence. 

"  The  hirer  of  a  thiutj  isanswerahle  for  oi'dinnrij  ne;)lect  "  (Jones, 
120)  (.5).     See  ante,  p.  17,  as  to  the  ]ihrase  ''ordinary  neglect." 

'■Th(>  care  and  dili<;ence  [on  the  part  of  a  hirer]  must  rise  in 
proportion  to  the  demand  for  it  ;  and  things  which  may  ho  easily 

Canadian  Cases. 

(5)  The  hirer  of  a  chattel  is  required  tu  use  no  more  than  that  tlej^ree  of 
diligence  which  prudent  men  use,  that  is,  which  the  generality  of  men  use  in 
keejiing  their  own  goods  of  the  same  kind.  {Per  Armnar,  J.,  in  limjnolds  v. 
Itoxhmjh,  10  O,  R.  «4y.) 

"  The  distinction  Ijetween  slight,  ordinary,  and  gross  negligence  as  the 
foundation  of  liability  does  not  seem  to  rest  upon  any  souiul  judicial  basis. 

"The  correct  rule  seems  to  be  to  j)ay  reganlto  the  degree  of  diligence  which 
the  situation  assumed  by  a  person  demands  rather  than  to  his  carelessness. 
If  much  is  required  of  him,  a  slip  from  liie  narrow  path  of  duty  may  well  be 
called  slight  negligence.  If  no  more  is  due  from  him  than  the  care  wdiich 
a  prudent  man  bestows  uj)on  his  own  atl'airs,  failure  to  give  that  degree  of  care 
may  be  conveniently  termed  ordinary  negligence.  If  trilling  care  would  sutiice 
for  the  discharge  of  duty,  and  tiiat  is  not  given,  there  is  no  harm  in  calling  it 
gross  negligence.  But  the  substantial  <juestion  always  nmst  1  ■,  whether  that 
care  has  been  exhibited  wdiich  the  special  circumstances  reasmiably  demand." 
{Per  Moss,  C.J.A.,  in  Fitzgerald  v.  Grand  Trunk  liailicay  ;  Tuppei's  Reps. 
U.  C,  vol  4,  601.) 
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(lotcrioratod  roiinirc  an  iiior('as(>  of  care  and  (lili;i<'no('  in  tlio  use  of 
tlicin.  Xc^ili^cncc  is  a  relative  (erni  ;  and  the  value  and  lialiility 
to  injurv  ot  the  artielo.  and  the  means  ol"  seeiirity  possessed  l>y  the 
liircr.  are  material  eircninstances  in  estimatin^f  the  de^rree  of  care 
and  diii^renee  whieh  !ir(>  re(|iiired  of  him  "  (Story,  s.  -KXI). 

The  responsihility  of  the  hirer  is  to  take  reamnahlc  care  of  tho 
ooods  hirecl.  The  reasonahleness  of  the  care  will  in  every  case 
(lepenil  upon  its  own  circumstances.  See  also  aide,  p.  12, 
Cliapter  I.  Introductory,  Section  111.  l)e;^rees  of  ('urc  and 
Xeo-hrt. 

The  following  is  an  example  of  not  takin;:;  reasonahle  care  of  the 
tliin^i'  hired  : 

Improper  Treatment  of  a  Horse. 

Action  for  the  impro{)er  treatment  of  a  iiorso,  let  to  hire  hy  the 
]ilaintitlf' to  the  defendant. 

The  defendant  johlu'd  a  |iair  of  coach  horses  of  the  ])laintitt',  one 
of  them  hein^  sli^fhtly  indisposed,  the  defendant  wrote  a  pre- 
scription for  him,  and  treated  him  improperly. 

\a)Vi.\  Ellenlioroin//i. — ''The  (luestion  is,  whether  the  defendant 
lias  heen  guilty  of  <rross  ne;ili<i;ence  with  respect  to  the  horse.  Had 
lie  called  in  a  farrier,  he  would  not  have  heen  answerahle  for  the 
medicines  the  latter  mi<iht  have  administered  :  liut  when  he 
])rescril)es  himself,  he  assumes  a  new  de^n'c  of  responsibility  ; 
and  j)rescrii)in<f  so  improjierly,  I  think  he  did  not  exercise  that 
decree  of  care  which  mi^iht  he  expected  from  a  prudent  nuin 
towards  his  own  horse  ;  and  was  in  conseiinence  guilty  of  a  breach 
of  the  implied  undertaking  he  entered  into  when  he  hired  the 
liorse  of  the  plaintitt'  "  (Dean  v.  h'eafe  (1811),  .'5  Camp.  4). 

Larceni/. 

If  the  hirer  has  not  heen  guilty  of  any  negligence,  and  the 
tiling  hired  is  stolen,  he  is  not  liable  to  an  action  for  negligence. 
See  ante,  p.  Jrl,  Chapter  I.— Introductory,  Section  Vill. — Larceny 

tVcMii  Bailees. 

JilisKKt'r  hi/  Infant. 

As  v,e  have  seen  (ante,  p.  10,  Chapter  1. — Introductory, 
Section  II. — (h)  Parties  to  a  Contract  of  Bailment),  an  infant 
cannot  contract,  except  for  necessaries,  and,  therefore,  for  want  of 
capacity  to  contract,  he  cannot  be  a  party  to  a  hiring  of  a  thing, 
unless  it  is  a  necessary.  Assuming,  however,  that  the  particular 
hiring  was  not  a  necessary,  but  that  the  thing  hired  was  injured 
while  being  used,  and  while  in  his  possession  under  the  void  contract, 
tlie  question  arises  who  is  liable  for  such  injury  ?     The  answer  to 
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this  question  dopcnds  upon  the  answer  to  iinotlier  question,  whether 
the  injury  done  is  independent  of  and  beyond  the  hiring  contract 
and  an  independent  tort.  If  the  hitter,  an  action  will  lie  in  tort. 
Doubtless  instances  of  misuser  daily  occur  in  the  hirinir  by  infants 
of  bicycles,  boats,  horses  and  carria;!;es.  The  law  on  this  subject 
is  to  be  found  in  the  following  extract : 

"The  question  in  this  case  is,  not  whether  upon  the  evidence 
we  may  think  that  the  contract  entered  into  between  the  plaintiff 
and  the  defendant  [an  infant]  has  been  broken  by  the  latter  but, 
whether  or  not  it  appears  that  something  in  the  nature  of  a  wrong 
has  been  done  by  the  defendant,  independently  of  and  beyond  the 
contract,  for  which  an  action  on  the  case  will  lie.  Now  I  am  of 
opinion  that  the  plaintifTs  action  is  well  founded.  There  is  no 
doubt  that  the  defendant  broke  the  contract,  and  as  to  that  infancy 
is  a  defence  ;  but  where,  in  addition  to  that,  something  has  been 
done  beyond  the  contract  which  amounts  to  a  tort,  then  infancy  is 
no  defence.  The  question  has  recently  been  very  well  treated  by 
Mr.  Pollock  in  his  excellent  work,  '  Principles  of  Contract,'  where, 
at  pp.  52,  53,  in  discussing  the  liability  of  infancy  in  such  cases, 
and  connnenting  on  the  authorities,  he  says  that  '  the  rule  that  an 
infant  cannot  be  sued  for  a  wrong  when  the  cause  of  action  is  in 
substance  ex  contractu,  or  is  so  directly  connected  with  the  contract 
that  the  action  would  be  an  indirect  way  of  enforcing  the  contract, 
is  decidedly  laid  down  in  Jennint/s  v.  Randall  (1799),  8  T.  R.  335, 
where  it  was  sought  to  recover  damages  from  an  infant  for  over- 
riding a  hired  mare.  But  if  an  infant's  wrongful  act,  though 
concerned  with  the  subject-matter  of  the  contract,  and  such  that 
but  for  the  contract  there  would  have  been  no  opportunity 
of  committing  it,  is,  nevertheless,  independent  of  the  contract 
in  the  sense  of  not  being  an  act  of  the  kind  contemplated  by 
it,  or  being  an  act  expressly  forbidden  by  it,  then  the  infant  is 
liable.  The  distinction  is  established  and  well  marked  by  a 
modern  case  in  the  Common  Pleas '  ;  and  the  learned  author  then 
refers  to  the  case  which  has  been  cited  by  Mr.  Nasmyth,  of 
Barnard  v.  llayyis  (1863),  14  C.  B.  (n.s)  45,  as  establishing  the 
distinction.  In  that  case  the  horse  was  used  in  a  manner  positively 
forbidden  by  the  contract,  and  it  was  held  to  be  a  trespass  and  an 
independent  tort,  for  which  the  infant  defendant  was  liable  ;  and 
so  in  the  present  case  the  over-driving  and  flogging,  and  all  that 
was  done  by  the  defendant,  by  which  the  plaintitTs  mare  was 
injured  was  idtra  the  contract  altogether,  and  constituted  a  separate 
and  independent  tort  on  his  part,  to  which  his  defence  is  in 
substance  the  old  plea  of  '  Not  guilty,'  and  on  that  he  is  liable, 
and  the  plea  of  infancy  is  no  defence"  {Walley  v.  Holt  (1876), 
35  L.  T.  631,  at  p.  632 :  Kelly,  C.B.). 


eiREU  8   DUTY  AND   RKSPONSIBILITY. 


221 


i 


^ 


Joint  Ilirmg. 

In  Darei/v.  Chamherluin  (1802),  4  Esp.  229,  Lord  Ellenborough 
saitl,  that  if  a  person,  driving  his  own  carriage,  took  in  another 
porson  into  it  as  a  passcnj^er,  such  person  could  not  he  suhjected 
to  an  action,  in  case  of  any  misconduct  in  the  driving  hy  the 
proprietor  of  the  carriage,  us  ho  had  no  care  nor  concern  with  the 
carriage  ;  hut  if  two  persons  were  jointly  concerned  in  the  carriage, 
as  if  botli  had  hired  it  together,  he  thought  the  care  of  the  king's 
siihjects  re(piircd  that  both  should  he  answerahle  for  any  accident 
arising  from  the  misconduct  of  either  in  the  driving  of  the  carriage, 
while  it  was  so  in  their  joint  care.  See  piyst,  p.  223,  Tlie  Coupi! 
Co.  V.  Maddick,  [18ltl]  2  Q.  B.  413,  as  to  the  latter  proposition. 


Proof  of  Neglhjence. 

Assumpsit  for  not  taking  proper  care  of  a  horse  hired  by  the 
defendant  of  plaintiff. 

The  j)laintiff  proved  the  hiring  of  the  horse  ;  that  it  was 
returned  to  him  with  his  knees  broken  in  consequence  of  a  fall 
whilst  used  by  the  defendant  ;  and  that  the  horse  had  before  that 
time  been  often  let  out  to  hire,  and  had  never  fallen  down. 

TjC  liliinc,  J.,  said  that  the  plaintiff  must  give  so))xe  evidence  of 
negligence  ;  and  as  he  had  given  none  in  this  case,  the  plaintiflF 
must  be  nonsuited  (Cooper  v.  /iarton  (1810),  3  Camp.  5  note).  (6) 
See  also  ante,  p.  3G,  (Jhapter  I. — Introductory,  Section  VI. — 
Duties  of  Judge  and  Jury  in  Questions  of  Negligence. 

(b)  Hirer's  Servant's  Negligence. 

The  master  is  only  responsible  so  long  as  the  servant  can  be 
said  to  1)6  doing  the  act,  in  the  doing  of  which  he  is  guilty  of 
negligence  in  the  course  of  his  employment  as  servant,  or,  in  other 
words,  the  act  for  which  the  master  is  to  be  held  liable  must  bo 
something  incident  to  the  employment  for  which  the  servant  is 
liired,  and  which  it  is  his  duty  to  perforin. 

There  is  a  dirterence  between  the  hirer's  liability  to  the  owner 
and  his  liability  to  a  stranger  injured  l)y  the  negligence  of  a  person 
who  is  not  the  hirer's  servant,  and  who,  for  instiince,  may  be  driving 
the  hired  horse  and  trap,  e.g.,  the  hirer's  partner  or  his  friend.  In 
such  a  case  the  hirer  is  not  responsible  for  the  injury  done  to  a 


Canadian  Cases. 

(6)  A  person  hiring  a  horse  to  perform  a  journey  is  not  liable  for  the  value 
of  the  horse  if  he  dies  on  the  road  without  fault  of  the  hirer  {Dickie  v. 
Campbell,  N.  B.  R.,  Stephen's  Digi-st,  1880,  203. 
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Sirangcr,  which  i.s  a  rosponsihility  ariMing  out  of  tort  ;  but  ho  is 
rosponsiblo  to  the  owner  for  the  injury  done  to  tlio  horse  and  trajt 
by  the  noglijf(>neo  of  the  (h-ivcr,  wliich  is  a  ri's|)onsil)ility  arising  out 
of  coiitracf. 

The  law  above  stated  is  ch'arly  hiid  down  in  the  following 
authorities,  arranged  in  chronological  order  : 

1.  "If  a  servant  driving  a  carriage,  in  order  to  effect  some 
purpose  of  his  own,  wantonly  strike  the  horses  of  another  j)erson, 
and  produce  the  accident,  the  master  will  not  be  liable.  But  if,  in 
order  to  perform  his  master's  orders,  he  strikes  imt  injudiciously, 
and  in  order  to  extricate  himself  from  a  difticulty,  that  will  be 
negligent  and  careless  con  luct,  for  which  the  master  will  be 
liable,  being  an  act  done  in  pursuance  of  the  servant's  employ- 
ment"  (Croft  v.  A'ison  (1821),  -4  B.  ife  Aid.  SUO,  at  p.  592: 
per  curiam). 

2.  "  I  think  the  judgments  of  .}fai(le  and  Cresswell,  JJ.,  in 
Mitchell  V.  CrassweUer  (1853),  Hi  C'.  B.  2.37,  express  the  true  view 
of  the  law,  and  the  view  we  ought  to  abide  by  ;  and  that  we 
cannot  adopt  the  \\i\\\  of  Krgkhw,  J.,  in  Sleuth  v.  Wllmn  (18;U>), 
y  C.  &  P.  (507,  at  p.  012,  that  it  is  because  the  master  has  intrusted 
the  servant  with  the  control  of  the  horse  an<l  cart  that  the  master 
is  responsible.  The  true  rule  is  that  the  master  is  only  responsible 
so  long  as  the  servant  can  be  said  to  bo  doing  the  act,  in  the 
doing  of  which  he  is  guilty  of  negligence,  in  the  course  of  his 
employment  as  servant.  I  am  very  far  from  saying,  if  the  servant 
when  going  on  his  master's  business  took  a  somewhat  longer  road, 
that  owing  to  this  deviation  he  would  cease  to  be  in  the  employ- 
ment of  the  master,  so  as  to  divest  the  latter  of  all  liability  ;  in 
such  cases,  it  is  a  question  of  degree  as  to  how  far  the  deviation 
could  be  considered  a  separate  journev  "  (Storeij  v.  Ashton  (1809), 
L.  R.  4  Q.  B.  470,  at  p.  479  :  'Cocklntm,  C.J.)." 

i}.  "  Although  a  definition  is  difficult,  I  shoidd  say  that  the  act 
for  which  the  master  is  to  be  helil  liable  must  be  something  incident 
to  the  employment  for  which  the  servant  is  hired,  and  which  it  is 
his  duty  to  jterform.  All  the  cases  tend  to  show,  and  Mitchell  v. 
CrassweUer  (185:5),  13  V.  B.  237,  and  Storej  \.  Ashton  (1809), 
L.  U.  4  Q.  B.  470,  point  out  clearly  that  line  of  distinction;  in  one 
case  a  servant  was  employed  to  drive  his  master's  cart,  and  after 
coming  home  to  the  stable  started  oif  on  a  fresh  journey  for  his 
own  purposes,  and  during  that  second  journey,  which  was  not 
incident  in  any  way  to  his  emjjloyment,  an  accident  happened  ; 
in  the  other  case,  which  goes  a  little  f""ther,  before  tlie  servant 
put  up  the  cart  he  turned  oil'  and  went  in  .,  ither  direction  making 
a  detour,  and  an   accident  happened  ;    in   both   those  cases  the 
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master    was    hold    not    liiihlo "    (Stevens    v.    Woodward    (1881), 
6  Q.  B.  D.  ;U8,  at  p.  ;J21  :   Grove,  J.). 

•1.  "  Tlio  (jiu'stion  raisod  in  this  case  is  whcthor  a  person  who  has 
hired  a  horse  and  carriatre  for  a  year  is  responsible  to  the  owner 
of  the  horse  and  carriai^e  for  damage  done  to  them  hy  the  ne^li- 
;iO)it  driving'  of  the  hirer's  servant,  where  the  servant,  instead  of 
taking  the  horse  and  carriage  to  his  master's  stalde  in  the  ordinary 
course  of  his  duty,  for  his  own  purposes  and  to  serve  a  friend 
takes  the  horse  and  carriage  in  a  contrary  direction,  and  they  are 
injured  in  consequence  of  his  negligent  driving  while  thus  engaged 

contrary  to  his  duty Where  a  man  hires  a  horse  and 

carriage,  there  is  an  implied  obligation  on  his  part  arising  out  of 
the  contract  to  return  them  in  the  condition  in  which  he  received 
them,  fair  wear  and  tear  and  certain  accidents  excepted  ;  and,  if 
they  are  injured  by  the  negligence  of  the  hirer's  servant  while 
driving  in  the  course  of  his  employment,  the  letter's  remedy  is  by 
action  on  the  contract,  and  can  be  enforced  against  the  hirer  only 
and  not  against  his  servant.  That  then^  is  a  dift'erence  between  the 
hirer's  liability  to  the  owner  and  his  lial)ility  to  a  wayfarer  injured 
liy  the  negligence  of  the  person  driving  the  carriage  is  plain  from 
the  following  instances.  A.  hires  a  horse  and  carriage  for  a  year, 
and  lends  it  for  a  day  to  B.,  who  negligently  drives  over  and 
injures  C,  at  the  same  time  injuring  the  horse  and  carriage.  In 
that  case  A.  is  not  responsible  to  ( '.  because  B.  is  not  his  servant, 
and  consequently  the  maxim  respondeat  superior  does  not  apply  ; 
l)ut  he  is  responsible  to  the  owner  of  the  horse  and  carriage  for 
the  damage  done  by  B.'s  negligence.  So,  again,  if  two  partners 
hire  a  horse  and  cart  for  the  purposes  of  their  business,  and  one 
of  them,  while  driving  the  cart  in  the  usual  course  of  their 
business,  negligently  runs  against  and  injures  a  person  passing 
along  the  highway  and  at  the  same  time  injures  the  horse  and 
cart,  the  partner  driving  is  alone  responsible  to  the  person  injured, 
but  both  partners  are  responsible  to  the  person  from  whom  they 
hireil  the  horse  and  cart.  The  responsibility  of  the  hirer  to  the 
person  from  whom  he  hires  is  a  res[)onsibility  out  of  contract,  his 
responsibility  to  a  person  run  over  by  the  negligent  driving  of 
the  horse  and  cart  arises  out  of  tort.  Is  there  any  authority 
for  saying  that  the  responsibility  of  the  hirer  to  take  reasonable 
care  of  the  goods  hired  does  not  extend  to  all  injuries  caused  by 
the  negligence  of  his  servant  to  whom  he  has  intrusted  the  care 
of  them  ?  Mr.  Wills  cited  the  cases  of  Finucane  v.  Small  (1795), 
1  Esp.  'A].b,a.ni\.  Foster  v.  The  Esse.c  Bank  (1821),  17  Massachusetts 
Heps.  479  [cited  in  GUdin  v.  iMcMnllen  (1868),  L.  R.  2  P.  C. 
:}17]  in  which  it  was  held  that  the  hirer  was  not  responsible  where 
his  servant  had  stolen  the  goods  hired.     In  those  cases  there  was 
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an  act  of  the  servant  which  was  tortious  as  against  the  letter  of 
the  goods,  and  which  gave  liini  a  right  of  action  against  tho 
servant  for  a  conversion  of  the  goods.  But  in  this  case  the  act 
of  tlie  servant  was  not  tortious  as  against  the  owner  of  the  horse 
and  carriage.  If  tlie  horse  and  carriage  had  got  hack  safely  to 
the  stables,  the  owner  would  have  have  had  no  right  of  action 
against  the  servant  ;  for,  although  the  servant,  as  against  his 
master,  would  have  coniniitted  a  breach  of  the  duty  arising  out 
of  the  relationship  of  master  and  servant,  he  would  not  have  been 
guilty  of  any  tortious  act  as  against  the  owner.  Such  an  act 
would  certainly  not  have  amounted  to  a  conversion  of  the  horse 
and  carriage  by  the  servant,  nor  as  against  the  owner  would  it 
have  amounted  to  a  trespass,  seeing  that  the  person  who  was 
entitled  to  the  possession  of  the  horse  and  carriage  during  the 
period  occupied  by  the  journey  was  the  hirer,  and  not  the  owner. 
Nor  could  the  fact  that  the  horse  and  carriage  were  injured  during 
the  journey  give  the  owner  a  cause  of  action  against  the  servant, 
because  it  was  not  the  owner  who  had  intrusted  the  horse  and 
carriage  to  the  servant,  but  the  hirer,  his  master,  and  consequently 
the  duty  of  the  servant  to  take  care  of  them  was  a  duty  arising 
out  of  the  relationship  of  master  and  servant,  and  owing  to  the 
master,  and  was  not  a  iluty  owing  to  the  owner,  because  there  was 
no  contractual  relationship  between  the  servant  and  the  owner. 
The  hirer  could  maintain  an  action  against  the  servant  for  breach 
of  duty  in  the  wrongful  and  negligent  use  of  the  horse  and 
carriage  by  which  they  were  damaged  ;  but  the  owner  could  main- 
tain no  such  action,  because,  as  we  have  pointed  out,  there  was  no 
invasion  by  the  servant  of  the  hitter's  right  of  ownership,  and 
no  contractual  relation  between  them. 

"  If  we  consider  the  case  on  the  general  principles  of  ii  j  public 
benefit,  we  arrive  at  the  same  result.  Where  one  of  two  innocent 
parties  has  to  suffer  a  loss  arising  from  the  misconduct  of  a  third 
party,  it  is  for  the  public  advantage  that  the  loss  should  fall  in 
such  a  way  as  to  diminish  the  probability  of  such  a  thing  happening 
again,  or,  in  other  words,  that  it  should  fall  on  that  one  of  the 
two  who  could  most  easily  have  prevented  the  happening  or  the 
recurrence  of  the  mischief.  If  under  these  circumstjinces,  the  loss 
is  to  fall  on  the  owner  who  does  not  engage  and  cannot  dismiss 
the  servant,  and  who  cannot  recover  against  him,  the  result  is  that 
it  falls  on  one  who  could  not  have  guarded  beforehand  against  this 
accident,  and  who  cannot  prevent  its  recurrence,  except  by  refusing 
to  let  out  his  horse  and  carriage  in  the  future,  which,  so  far  from 
being  a  public  benefit,  is  distinctly  a  public  disadvantage,  as 
tending  to  throw  needless  impediments  in  the  way  of  business, 
and  to  render  the  letting  and  hiring  of  horses  and  carriages  more 
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exjipiisivp.  Il'  the  loss  is  to  tall  on  the  hirer  it  falls  on  one  who 
will  tlioroby  bo  led  to  exercise  j^reater  care  in  the  selection  of  his 
servant,  who  can  punish  the  servant  for  his  misconduct  by  <lis- 
iiiissinij;  him,  and  who,  theoretically  at  all  events,  has  a  right  of 
action  against  the  servant. 

"  No  case  in  point  can  be  found  on  either  side  of  the  question  ; 
but,  on  the  general  considerations  set  out  above,  we  are  of  opinion 
that  the  hirer  is  liable"  {Coupe  Co.  v.  Maddirk,  [18l>l]  2  Q.  B. 
413,  at  pp.  414 — 417  :  Caee,  J.,  delivering  the  judgment  of  the 
court  (Ciwe  and  Charles,  JJ.)). 

(c)  Expenses. 

We  have  seen  (ante,  p.  208,  Section  III. — (a)  Letter's  Warrant 
of  Fitness  of  Thing  Let),  that  the  party  letting  warrants  the 
reasonable  fitness  of  the  thing  let  and  undertakes  to  keep  it  reason- 
ably fit,  and  he  should  charge  his  customer  enough  to  cover  the 
expenses  of  so  doing.  Other  expenses  may  be  payable  ity  the 
letter  or  the  hirer,  according  as  it  is  provided  for  by  the  express 
terms  of  the  contract,  or  is  implied  by  the  certain  and  general 
custom  or  usage  of  the  particular  trade  or  business,  or  the  previous 
course  of  dealing  between  the  parties.  The  three  cases  following 
are  in  point.  (7) 

1.  "  The  natural  presumption  and  intendment  of  law  is,  that  a 
party  who  borrows  a  horse  is  bound  to  keep  it,  unless,  at  the  time, 
something  is  said  to  the  contrary"  {Ilandfoni  y.  Palmer  (1820), 
2  Brod.  &  Bing.  359,  at  p.  360  :  Dallas,  v'j.). 

2.  "  As  between  him  [a  person  who  makes  it  his  business  to  let 
out  carriages  for  hire]  and  the  hirer  the  risk  of  defects  in  the 
carriage,  so  far  as  care  and  skill  can  avoid  them,  ought  to  be 
thrown  on  the  owner  of  the  carriage.  The  hirer  trusts  him  to 
sujjply  a  fit  and  proper  carriage  ;  the  lender  has  it  in  his  power 
not  only  to  see  that  it  is  in  a  proper  state,  and  to  kee})  it  so,  and 
thus  protect  himself  from  risk,  but  also  to  charge  his  customers 
enough  to  cover  his  expenses  "  (Ili/man  v.  JVi/e  (1881),  G  Q.  B.  D. 
08.1,  at  p.  688  :  Lindlei/,  J.). 

Contract  to  keep  in  Perfect  Repair  icithout  any  furtlier 
Charges  ivhatecer. 

3.  The  plaintiff,  a  carriage-builder,  let  a  gig  to  the  defendant 
on  hire.     By  the  written  agreement  between  them  the  plaintiff 
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(7)  Sec  Reynolds  v.  Roxburgh,  ante,  \t,  208. 
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aj^ivod  "  to  keep  the  same  in  |)orf('ct  repair  .  .  .  without  any 
ftirtlior  cliar<;('<f  whatever."  By  an  aceident  the  fi\fr  was  niucli 
(laina<retl.  Sndi  accident  did  not  arise  from  any  ne<4li;j;ence  or 
improper  (h'ivin<f  of  the  defendant.  l»»it  entirely  from  tlie  furiou-; 
th'ivinor  of  a  third  person,  who  was  drivin<i  another  carriaj^e  aUmjf 
the  road,  and  improjierly  struck  a<fainst  tlie  defen(huit's  ^n<r. 

Jftnnidii,  C.J.,  said,  he  was  ch-arly  of  o|iini<m  tliat  thi'  t<'rms  ot 
tlie  a^rreement  suhjected  the  jdaintitf'  to  the  expense  of  repairs, 
althou<fh  these  repairs  mijiht  have  ltecom(>  necessary  in  conse(|uence 
of  an  accident  happeninjr  to  th(>  <fi<i.  Even  if  it  had  hoen  shown 
that  the  accident  was  attriltutalde  to  the  def(>ndant  himself,  he  was 
not  jircpared  to  say  that  the  jdaintilT  could  recover  ;  for,  lookin;i; 
to  the  terms  of  the  a<>reement,  it  seemed  to  him  that  the  only  case 
in  which  the  defendant  coxdd  he  suhjected  to  tho  expense  of  the 
repairs  was  the  case  of  dama<fe  happenin<i  to  the  jjij;  throu<:;h  the 
ir/'l/iil  (Iff  unit  of  I  he  (hfcuiJtint .  With  regard  to  the  evidence  of  the 
usaf^e  of  the  trade,  the  lan<iua<!;e  of  the  agreement  hetween  the 
])arties  being  clear  and  unecpiivocal.  evidence  as  to  the  general 
usage  of  tlie  trade  could  not  he  of  any  avail  (^Reading  v.  Menluun 
( 1«32),  1  Moo.  &  ]{oh.  2:54,  at  pp.  2:JG,  237). 


SECTION  V. 
REDELIVERY. 


From  the  detinitions  of  the  word  bailment,  given  (ante^  p.  (>)  in 
( 'hapter  1. — Introductory  ;  Section  II. — (c)  Some  Definitions  of  the 
word  Bailment,  the  goo<ls  must  he  redelivered  as  soon  as  the  time 
or  use  for  which  they  were  hailed  shall  have  elapsed.  The  thing 
hiretl,  therefore,  must  he  redelivered  when  the  hire  is  determined. 
Of  course,  the  thing  must  not  be  redelivered  in  any  worse  con- 
dition, due  to  the  hirer's  neglect  or  default,  than  when  he  received 
it  on  hire.  Sometimes  there  is  a  special  stipulation  in  the  contract 
with  respect  to  this,  as  in  the  case  subjoined.  (8) 
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(8)  Wliuu  the  lessee  of  goods  covt'iiaiitcil  to  restore  theiu  to  the  lessor  "al 
the  e.xiiiiatiou  of  the  term,  in  as  good  order  an  tliey  then  were,  leasonahle 
wear  and  tear  only  excepted,"  and  the  goods  during  the  term  were  destroyed 
by  fire  without  the  lessee's  default : — Held,  that  tlie  absolute  words  of  the 
covenant  \vi  •';  controlled  by  the  implied  condition  that  the  goods  should 
continue  to  exist,  and  that  the  lessee  was  not  liable  on  the  covenant  for  not 
restoring  them  at  the  end  of  the  term  {ChainherleH  v.  Trenouth,  23  U.  C.  C  1'. 
497  ;  followed  in  I'mwM  v.  Sutherland,  32  U.  C.  0.  P.  133). 

In  the  latter  case,  it  was  held  that  a  contract  to  produce  goods  and  chattels 
embraced  in  a  chattel  mortgage  was  subject  to  implied  condition ;  that  if  before 
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Olio  Schro(l(>r  hirod  a  I)ar^o  of  one  Ward.  Schroder  was  to  l)n 
rc.s|Ktiisil)l('  for  all  loss  and  daiiia<i;(>  to  the  Itar^e,  fair  wear  and  tear 
t(»  lie  allowed  by  Ward;  and  when  ;>;iven  up,  to  he  in  "(ood  working 
order,  with  all  her  rig<fing,  gear,  and  implements  complete. 

"  Wo  aro  all  agreed  that  tlie  words  '  good  working  order  '  must 
lie  construed  ndatively, — good  with  reference  to  fhe))ur|)oses  whidi 
;i  liarge  of  such  an  age  and  condition  was  capaMe  of  being  used 
for.  the  same  sort  of  order  it  was  in  when  the  hiring  took 
j)la('e,  fair  wear  and  tear  excepted  "  (Scfwoder  v.  Ward  (1803), 
i:i  ('.  n.  (N.s.)  -ilO,  at  p.  41.*$ :   Erie,  (J.J.).  (U) 


SECTION  VI. 
HIRER'S  POSSESSORY  INTEREST  AND  RIGHT  OF  ACTION. 

The  reader  is  referred  to  {ante,  p.  38)  v'hapter  I. — Introductory  ; 
Section  VII. — Property  in  Goods  and  Chattels,  from  which  it 
is  clear  that  the  hirer  has  a  special  property  in  the  thing  hired. 

"  Jjoratio,  or  locatio-ronduct/o,  rei,  is  a  contract  by  which  the 
hirer  gains  a  transient  qualified  property  in  the  thiiKj  hired " 
(Jones,  p.  85). 

'*  By   the   common  law,  in  virtue  of  the   bailment,  the  hirer 
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liit'uch  performance  becomes  impcsnible  because  the  specific  articles  have 
without  default  of  the  obligor  ceased  to  exist,  ])erformaiice  is  excused. 

It  may,  we  think,  be  safely  asserted  to  be  now  law,  that  in  all  contracts  of  loan  of 
c'lattels  or  bailments,  if  the  performance  of  the  promise  of  the  borrower  or  bailee 
lo  return  the  thin;^  lent  or  bailed  becomes  impossible  because  it  has  perished, 
tliis  responsibility  (if  not  arising  from  the  fault  of  the  borrower  or  bailee  from 
icinie  risk  which  he  has  taken  upon  himself)  ex"uses  the  Ixjrrower  and  the 
bailee  from  the  performance  of  his  promise  to  redeliver  the  chattel  {Armour,  J.  : 
RtijHuhh  V.  linxhnryh,  10  R.  1{.  C57).     See,  also,  Gould  v.  Blanchiml,  unfc,  p.  5. 

(9)  The  plaintiff  sought  lo  recover  damages  for  not  returning  his  schooner, 
tlie  Mary  Grover,  in  the  same  good  order  and  condition  as  when  delivereil  to 
the  defendant,  reasonable  wear  and  tear  excepted,  the  anchor  and  chain  having 
been  lost : — Held,  that  the  loss  of  the  anchor  and  chain  was  not  within  the  cx- 
(■t'plidu  in  defendi'>»t's  covenant  of  reasonable  wear  and  tear.  Per  McLean,  J.  : 
"  The  anchor  and  chain  were  among  tlie  ai>purtenances  necessary  to  the  ship 
being  in  good  order."  Per  Pmrns,  J.  :  "I  do  not  tind  any  distinction  in  con- 
^'tMling  ciiarter-parties  of  vessels  from  other  contracts,  and  the  lease  of  a  ship 
with  covenants  would  be  construed  the  same  as  a  lease  of  any  other  description 
of  property.  Under  this  covenant,  therefore,  to  return  the  vessel  in  good 
toiulition,  reasonable  wear  and  tear  excepted,  if  total  loss  occurred  the  lessee 
would  liave  been  bound  to  make  it  good.  I  take  the  rule  to  be  that  it  applies 
to  the  different  parts  leased  as  well  as  to  the  whole,  and  that  the  anchor  and 
chain  should  be  restored,  reasonable  wear  and  tear  excepted,  if  there  be  nothing 
to  ipi.dify  defendant's  liability"  (Anglm  v.  Henderxon,  21  U.  ('.  Q.  V>.  27). 
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acquiros  a  spcoiiil  property  in  the  thin^f  (luring  tlip  continnancp  of 
tlu'  (sontract,  and  for  tlio  purposes  oxpn'ss(>(l  or  iuiplit'd  l»y  it. 
Hence  lie  may  maintain  an  aetion  lor  any  tortious  dispossession 
of  it,  or  any  injury  to  it,  durin^j;  the  existence  of  his  ri<^ht  " 
(Story,  s.  :jy4). 

The  following  ease  illustrates  the  above  law  : 

The  plaintiffs,  who  were  livery-stalde  keepers,  had  hired  a 
chariot  for  the  ilay  of  certain  coach-makers.  The  plaintitVs 
furnished  the  horses,  and  appointed  the  coachman,  and  then  let 
it  out  to  an  individual  for  the  day.  The  defendaut's  coach  struck 
and  damaired  the  chariot. 

"  As  to  the  first  point  [whether  the  plaintiffs  could  properly  l)e 
called  the  owners  and  proprietors  of  the  chariot],  it  has  nev(>r 
heen  supposed  that  a  mere  passenger  in  a  carriage  can  ho  considerecl 
as  the  owner  and  proprietor,  so  as  to  he  entitled  to  hring  this 
action.  The  plaintiffs,  however,  are  something  more,  for  thev 
have  not  only  hired  the  chariot  for  the  day,  hut  have  appointed  the 
coachman  and  furnished  the  horses.  They  may,  therefore,  he 
considered,  for  the  pur|)oses  of  this  declaration,  as  the  owners  and 
proprietors  of  the  chariot "  (r/v)/(f  v.  Alison  (1821).  I  B.  &  Aid. 
590,  at  p.  5U2  :  per  curiam.  See  also  antt\  p.  "'^,  ('hapter  II. — 
Deposits  ;  Section  V. — Possessory  Interest  and  Right  of  Action  of 
Depositary,  and  the  cases  of  (lariihje  v.  South  Stajfonhhirc 
Tramway  Co.,  [1892]  1  Q.  B.  422,  and  ^feu,r  v.  (Ireat  /'Jasteni 
Hail.  Co.,  [1895]  2  Q.  B.  387,  at  p.  394,  ante,  at  pp.  77,  78). 


SE(JTION  VII. 


DETERMINATION  OF  HIRE  CAUSED  BY  THE  LETTER'S 
OR  HIRER'S  CONDUCT. 

Sale  hy  Letter — Rescission  of  Contract, 

The  plaintiff  was  a  coachmaker.  The  defendant  went  to  hiiu 
and  hired  a  phaeton  for  five  weeks  at  five  guineas  a  week,  and 
returned  the  same  after  two  or  three  days.  Bed,  ('..J.,  told  the 
jury  that  if  the  carriage  had  heen  sold  [hy  the  plaintiff]  within  the 
five  weeks  that  would  have  heen  a  rescinding  of  the  contract,  and 
the  plaintiff'  would  not  have  been  entitled  to  the  sum  claimed  ;  hut 
ns  that  did  not  appear  to  he  the  case,  he  was  entitled  to  a  verdict  for 
the  five  guineas  a  week  (  Wrhjht  v.  Melville  (1828),  3  V.  &  P.  542). 

An  act  of  the  hirer  which  is  entirely  inconsistent  with  the  terms 
of  the  hiring,  though  not  amounting  to  a  destruction  of  the  thing 
hired,  is  a  determination  of  the  hiring,  and  causes  the  possessory 
title  to  revert  to  the  letter,  and  entitles  him  to  maintain  an  action 
of  trover. 


**■; 


DKTKIIMINATION  OK  HIUK  OAI'SKI)  BY  LKTTRU's,  KTC.  CONDrCT.       2211 

Wlicro  thoro  hns  boon  a  ini'susor  hy  tlio  liiror  of  the  thing  hirod, 
lis  Itv  its  (Instruction  or  otlicrwisc,  there  is  an  on«l  of  the  hiring, 
ami  an  action  for  trovor  is  niaintiiinahio  for  the  conversion. 

In  siijiport  of  the  al»ov(!  rules  1  cite  the  following  authorities  : 


Seiulinij  Hired  (jIoihIs  Io  an  Aurlioiwer  to  bf  Soht. 

1.  "I  am  of  opinion  that  if  goods  he  let  on  hire,  although  the 
person  who  hires  them  has  the  poss('ssion  (tf  tlx-m,  for  the  special 
purpose  for  which  thev  are  lent,  yet,  if  he  send  them  to  an 
iiiictioiieer  to  he  sold,  he  is  guilty  of  a  conversion  of  the  goods  ; 
and  that  if  the  auctioneer  afterwards  refuse  to  deliver  them  to  the 
owner,  unless  he  will  pay  a  sum  of  money  which  he  claims,  he  is 
also  guilty  of  a  conversion  "  {Loeschman  v.  Maehln  (I81b), 
i  Stark,  lill,  at  p.  312  :  Ahhntt,  J.).  (10) 

(litedand  apj)rovod  of  hy  7V«</it/,  (J..J.,  in  Cooper  v.  WiUomatt 
(1845),  1  C.  B.  (J72,  at  p/(;82. 

Misuser  III/  Hirer. 

2.  "  As  to  tho  other  point,  we  are  clearly  of  opinion  that  trover 
is  the  proper  form  of  action  here,  notwithstanding  the  continuance 
of  the  contract  under  which  the  goods  had  been  hailed  to  the 
defendants. 

"The  case  of  Cooper  v.  Wlllomatt  (1845),  1  C.  B.  G72,  is  a 
decisive  authority  upon  this  point.  It  was  there  held,  that  a  bailee 
of  goods  for  hire,  by  selling  them,  determines  the  bailment  ;  and 
the  1  tailor  may  maintain  trover  against  the  purchaser,  though  the 

Canadian  Cases. 

(10)  The  plaintiirs  servant,  one  O.,  being  in  charge  of  his  horses,  sohl  one 
wiihout  the  phiintitFs  authority  to  the  defendant's  wife,  wliohad  tlie  inanage- 
iiii'iit  of  the  defendant's  business,  receiving  20  dolhirs  in  casli  and  defendant's 
note  fur  55  dollars,  payable  to  O.  Afterwards,  meeting  0.,  the  i)laintilt'  got 
Ircjiii  iiini  the  note  and  17  dollars  in  cash.  The  plaintiff  denian<led  the  horse 
from  the  defendant's  wife,  and  offered  her  the  note  and  17  dollars  in  cas^h, 
whicli,  however,  she  did  not  take.  He  then  brouglit  detinue  : — Hdd,  plaintiff 
entitled  to  recover ;  for  that  he  was  not  boiuid  to  tender  to  the  defendant  tiie 
note  and  the  money  he  had  received,  nor  couM  defendant  retain  tiie  horse 
until  he  liad  received  them  {Morton  \.  Stone,  U.  C.  C^.  B.  30,  158). 

Where  plaintiff  had  lent  a  piano  on  a  hire-purchase  agreement  to  J.,  and  the 
defendant,  J.'s  landlord,  distrained  upon  it  for  rent,  and  bought  it  on  sale  by 
liaililf : —  Held,  that  piano  was  plaintiff's  jiropeity,  and  that  the  sale  to  defendant 
passed  nothing  ;  for,  as  lamllord,  he  himself  could  not  purcha.se  goods  sold  by 
his  bailiff  under  2  \V.  &  M.  sess.  1,  eh.  5,  s.  2,  and  although,  as  between  J.  and 
tkl'endaut,  defendant's  claim  might  be  complete  by  a  subseipient  arrangement 
with  .).,  yet  the  plaintiff  (the  owner)  was  not  bound  by  it  {JFilliains  v.  Grey, 
23  C.  P.  561). 
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|>urc'liiis(>  was  fioin't  fidf.  Tho  ciimos  oh  tlio  siihjcct  arc  n'rcrrctl  to 
tluTc.  The  rule  is,  that  when'  there  has  Iteen  a  misuser  of  tlie 
thiiijf  h'lit,  as  l)y  its  ih'strtiction,  or  otherwise,  there  is  an  end  of 
the  hiiihiieiit,  and  the  action  for  trover  is  inaintainalilct  for  the 
conversion"  (//n/(n//  v.  W'anlcll  (1H18),  2  Ex.  IT'J,  at  p.  IM^  : 
/'<.//.»(•/■,  ('.13.).  {'ll) 

/«>»'  a  Jiu'liiU'iit  at  Will  the  same  Jiiites  hold  ijood. 

'A.  "  So  in  WHkliiMii  V.  Khiij  (li<(>it),  2  Camp.  UHri,  LoeM-hman  v. 
Mai'hin   (1«18),  2  Stark.   .'{U,  and   Coopcv  v.  WiUmmttt  (1845), 

1  ('.  H.  (372,  it  woidd  ratlier  seem  that  tlie  hailment  was  for  a 
time  certain,  viz.,  in  each  case  from  week  to  week  ;  no  distinction, 
however  appears  to  have  lieen  made  hy  th«(  court  l)el\veen  .sweh 
a  hailment  and  onu  at  will.  Hut  it  was  held,  that  tlie  act  of  the 
Itailee  in  doin;;  a  thin;j;  entirely  inconsistent  with  the  terms  of  the 
hailment,  thon<j,h  not  amountin<r  to  a  destruction  of  the  chattel, 
was  a  determination  of  tho  lawful  i)ailmont,  and  caused  the 
possessory  title  to  revert  to  the  bailor,  and  entitled  him  to  maintain 
iin  action  of  trover"  (lu'tiit  v.  /i/'tllt'itton  (ISi'tl),  7  Vj\.  152,  at 
p.  159  :  I'ade,  B.).  (12) 

Canadian  Cases. 

(11)  Till'  liiriii},'  of  a  piano  under  an  a>,'reenient  liy  wliicli  on  cert^iin  i)a\nR'nt 
thu  jiiano  becomes  tlie  property  of  the  1)orro\vcr,  Ijiit  until  such  payment  it 
leniains  the  jiroperty  of  the  lender,  will  not  enable  the  borrower  to  transfer 
the  i)roi)erty  to  a  third  ])arty  (Tui»])er'3  Reps.).      See  also  Mason  v.  lUckU 

2  0.  A.  R.  291,  and  Nonlheimer  v.  Ilnhiiisnti,  2  O.  A.  R.  305. 

The  plaintiffs,  nuikers  of  tlie  safes  at  Toronto,  sold  a  safe  to  one  II.,  of 
London,  on  a  written  order  stipulating  that  he  was  to  give  his  notes  at  four 
and  six  months  for  the  price  ;  that  his  name  was  to  be  painted  on  the  front  of 
the  safe  ;  and  that  no  title  to  the  safe  was  to  pass  to  II.  until  full  payment  of 
the  jirice  agreed  upon.  II.,  havin;,'  sold  the  .«afe  to  the  defendant  without 
jiaynient  for  it: — ife/(/,  that  Ihe  phiintitfs  were  not  estopped  from  proving 
their  owner.ship  of  the  safe  {ll'alkev  \.  Hyman,  1  Tapper's  Appeal  Hep.  34.5. 
Stevemon  v.  liice,  24  C.  P.  245,  followed). 

The  rule  is  that  when  there  has  been  a  misuser  of  the  thing  lent,  there  is 
an  end  of  the  bailment,  and  trover  is  niaiiitainable  {Sibley  v.  Sibley,  2  Geldert  & 
Oxley,  N.  S.  325) 

When  a  person  hiring  from  another  a  horse  and  waggon  with  seats  for  two 
persons,  places  three  therein,  and  the  horse  on  the  journey  sickens  and  dies,  he 
will  be  liable  becau.se  of  the  misuser  (CuKty  v.  Archibald,  2  Thompson,  N.  S.  4). 

(12)  The  defendant  hired  a  piano  from  plaintilf,  and  the  hiring  agreement 
further  provided  that  defendant,  by  paying  a  fixed  sum,  could  make  the  piano 
his  own  : — Held,  that  this  agreement  was  a  contract  of  bailment  only,  and  that 
the  property  in  the  piano  did  not  pass  until  paynunt  {Mason  v.  Johnson 
27  C:.  P.  208).    See  also  Ulackley  v.  Dooley,  18  0.  R.  381. 
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SECTION   VIII. 

EXECUTION. 

The  slicrirt'  may  seize  tli((  thin;f  hired  tor  a  ('(M-tiiin  timo  (luriii;^ 
Mii'li  time,  aiiii  neilli(>r  the  letter  iiur  thu  hirer  ran  maintain 
trover. 

Trori'v  for  a  Pianoforte. 

1.  One  Evans  liired  ol"  the  plaintiff  a  pianoforte,  at  a  monthly 
rciit.  Tiie  piano  was  seized  hy  tho  dcd'emhint,  as  sheriff,  under  a 
writ  of //.  /(t.  before  tlie  end  of  the  first  month. 

"1  am  not  iiwiirc!  that  the  case  of  (Hordon  v.  /far/ier  (171)0), 
7  T.  H.  1>,  has  heen  overruled  ;  it  is  eited  in  the  last  edition  of 
Sclwyn's  yixi  /*r/ii.i,  without  any  notieo  that  it  has  heen  over- 
ruled. 1  thiidi  myself  hound  hy  that  case  ;  the  [)rinciplo  on  which 
it  proceeds  is,  that  tho  plaintiff'  has  neither  the  possession  or  ri;fht 
of  possession  of  the  <;ooils  at  the  time  they  are  taken,  and  therefore 
the  alleviation,  that  'ho  was  lawfully  possessed,'  is  not  supported  by 
the  evidence"  (/'ain  v.  Whltlaker  (182-4),  Hy.  k  Moo.  Di*,  at 
]..  100  :  Abbott,  L.C.J.). 

2.  "  It  is  clear,  therefore,  that  the  sheriff  cannot  sell  an  interest 
of  tins  description  [a  lien],  which  is  a  mere  personal  interest  in  the 
goods.  The  case  is  quite  different  from  those  referred  to,  in  which 
goods  were  let  on  liire  for  a  certain  period,  because  there  tho 
person  hiring  them  has  the  absolute  use  of  the  goods  for  a 
particular  term,  and  that  interest  may  be  disposed  of"  (^Leytf  v. 
Evans  (1840),  G  M.  k  W.  30,  at  p.  42  :  Parke,  B.). 
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CHAPTER  VIII. 

HIRE  OF  W01{K,  LABOUR  AND  SERVICES. 

Section  I. — Definitions  and  Classifications,  p.  232. 

Section  II. — Contract  for  Work,  Labour  and  Services,  p.  233. 

Section  III. — Employer's  Bights,  Duty  and  Responsibility,  p.  234. 

Section  IW.— Employee's  Eights,  Duty  and  licsponsibility,  p.  23G. 

Section  Y.—Thc  licicard,  p.  243. 

Section  VI. — Possessory  Interest  of  Employee,  p.  251. 

Section  VII. — Redelivery,  p.  252. 

Section  VIII. — Employee's  Lien,  p.  253. 

Section  IX. — Execution,  p.  262. 

Section  X. — Distress,  p.  263. 

Ill  this  cha})ter  tlio  second  class  of  hire  will  bo  dealt  with.  This 
class — Sir  W/ll/ain  Jones  says  at  p.  90 — ''which  is  properly 
divisible  into  two  branches,  namely,  J'aclendi  and  mercium 
veliendarum,  has  a  most  extensive  influence  in  civil  life  ;  but  the 
princijtles  by  wliieh  the  ol)li;i;ations  of  the  contracting  parties  may 
be  ascertained,  are  no  less  obvious  and  rational  than  the  objects  of 
the  contract  are  often  vast  and  important,"  and  Stori/  says 
(s.  421)  "  Eacli  of  these  [branches]  will  be  treated  separately, 
as  each  is  of  very  extensive  use  and  influence  in  the  business 
of  civil  life  ;  and  each  in  some  respects  involves,  or  may  involve, 
distinc:  principles  and  considerations." 
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SECTION  1. 
DEFINITIONS  AND  CLASSIFICATIONS. 

''^  Locatio  o/irr/s  faciendf,  when  loork  and  lahonr,  or  care  and  pains, 
are  to  be  jjeribrmed  or  bestowed  on  the  thing  delivered "  (Jones, 

'■  Locatlo  ojier/s  faclendi  "  may,  again,  be  divided  into  two  kinds  : 

(1.)  The  hire  of  Labour  and  Services,  or  Locatio  operis  faciemli, 
strictly  so  calleil  ;  such  as  the  hire  of  tailors  to  make 
clotlu's,  of  jewellers  to  set  gems,  and  of  watchmakers  to 
repair  watches. 
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(2.)  Locatlo  nisfod/d',  or  tho  recoiving  of  goods  on  doposit  for  a 
reward  for  tlie  custody  thorcof,  which  is  properly  the 
hire  of  care  and  attention  about  tho  goods "  (Story, 
s.  122). 

It  Is  only  the  first  kind  that  will  he  dealt  with  in  this  chapter. 
The  second  kin<l  will  he  dealt  with  in  the  next  chapter. 

The  English  language  does  not  possess  a  single  word  which  is 
solely  used  as  a  (/eiiernl  n.jne  for  a  hirer  for  reward  of  work, 
labour  or  service,  nor  a  single  word  for  him  whose  work,  labour 
or  service  is  hired  for  reward.  The  word  "hireling"  being  now 
used  generally  in  a  bad  sense  would  not  be  apjjropriate,  or  at  all 
acceptable,  to  the  niultitude  of  good  and  honest  persons  who 
receive  pay  for  their  work,  labour  or  services  performed  or 
bestowed  on  goods  and  chattels. 

"  In  the  common  law,  such  agencies  and  labour  and  services  only 
are  included  under  the  head  of  bailments,  as  are  employed  about 
personal  property  intrusted  by  the  owner  to  the  bailee  "  (Storv, 
s.  423). 

"In  the  common  law,  it  is  treated  as  a  case  of  bailment  only 
when  the  stock  or  materials  belong  to  the  employer.  Where  the 
princi})al  materials  belong  to  the  employer,  the  case  is  still  treated 
as  a  mere  bailment,  although  the  workman  may  furnish  some 
accessorial  materials  or  ornaments.  Thus,  if  A.  sends  cloth  to  a 
tailor  to  be  made  into  a  garment,  and  the  tailor  furnishes  buttons 
and  twist  to  complete  it,  it  is  a  mere  case  of  locat/'o  operix  Jacieiidl^'' 
(Story,  s.  423).  (1) 
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SECTION  II. 

CONTRACT  FOR  WORK,  LABOUR  AND  SERVICES. 

"  Contracts  for  work  anil  services,  like  all  other  contracts  of 
letting  and  hiring,  are  perfected  by  the  bare  consent  of  the  parties, 
so  that,  as  soon  as  the  mutual  |)romises  are  exchanged,  tlie  right 
to  the  benefit  of  the  work  passes  to  the  workman  or  liirer  of 
the  job,  and   tho  right  to  the  labour  to  the  employer  or  letter  of 

Canadian  Cases. 

(1)  A  contractor  or  workmar  euteiin<;  upon  land  to  tpiany  stone  under  tlie 
Rideaii  Canal  Act  f,'ains  no  property  in  the  stone  by  severing  it  from  tlie 
freeliold.  Wlien  it  is  qiianit'd  it  l)elon^s  to  the  Crown,  or,  if  the  Crown  does 
not  take  it,  to  the  owner  of  the  hind,  and  tlieiefore  an  assignment  l>y  the 
woikniaii  who  quanied  the  stone  is  void.  Tlie  stone  being  enhanced  in  vahie 
by  dressing,  etc.,  would  not  chanj^'e  the  property  so  as  to  render  it  that  of  the 
manufacturer  ;  it  would  still  remain  the  original  owner's  {Mittkbenjer  v.  By, 
U.  C.  Q.  B.  (0.8.  II.)  379  ;  Baker  v.  Flint,  U.  C.  Q.  B.  (o.s.  III.)  89). 
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the  work.  If  u  mutual  niisundorstiindin;^  has  arisen  without  any 
fault  or  want  of  ;^oo(l  faith  on  either  side,  as  if  tlu;  workman  has 
mistaken  the  ineanin;;'  of  the  employer,  and  made  one  thinj^  when 
another  was  ordered,  the  contract  is  void,  as  no  valid  and  ett'ectual 
consent  to  bind  the  parties  has  ever  been  j>iveii.  If  there  is  no 
mutual  en<j;a<rement  between  the  pjirties  for  the  one  to  do  the 
work,  and  the  other  to  jirovide  it  and  pay  for  its  execution,  there 
is  no  binding  contract  at  all,  unless  the  engagement  is  under  seal. 
The  workman  in  such  a  case  is  not  bound  to  enter  upon  his  task  ; 
nor  is  the  oth(>r  party  bound  to  provide  the  work  and  pay  the  hire. 
But,  when  the  work  has  been  actually  done,  the  person  at  whos(^ 
recjuest  and  by  whose  orders  it  was  executed  must  pay  for  it, 
although  the  workman  was  originally  mider  no  legal  obligation 
to  do  the  work,  nor  the  employer  to  employ  him.  The  law 
generally  implies  a  promise  from  the  employer  to  pay  a  reasonable 
compensation  for  services  rendered,  miless  it  appears  that  the 
services  were  to  be  gratuitous,  or  that  the  workman  relied  for 
payment  upon  a  particular  fund,  and  not  upon  the  personal 
responsibility  of  the  employer.  "When  a  |)erson  has,  by  fraud, 
induced  another  to  perform  a  service  for  him,  intending  not  to 
pay  for  the  perfornumce  of  it,  still  there  is  a  liability  implied  by 
the  law,  which  may  be  enforced  in  the  same  way  as  an  obligation 
arising  out  of  an  express  contract "  (Addison  on  C'ontracts,  7th  edit., 
p.  057). 


SECTION  III. 

EMPLOYER'S  RIGHTS,  DUTY  AND  RESPONSIBILITY. 

"  The  obligations  or  duties  on  the  part  of  the  employer,  as 
deduced  in  the  foreign  law,  are  principally  these  :  (I)  To  pay  the 
price  or  compensation  ;  (2)  To  pay  for  all  }»roper  new  and 
accessorial  materials  ;  (8)  To  do  everything  on  his  part  to  enable 
the  workman  to  execute  his  engagement  ;  (4)  And,  finally,  to 
accept  the  thing  when  it  is  finished.  But  care  is  to  be  taken  that 
the  materials  ar<^  not  extravagant,  and  that  the  claims  are  not 
beyond  the  fair  scope  of  the  engagement.  Besides  these  duties, 
the  emjjloyer  is  bound  to  good  faith  and  honesty  in  his  conduct. 
He  must  not  conceal  defects,  or  practise  fraud  upon  the  other 
party  ;  and  he  must  conform  to  all  the  special  stipulations  con- 
tained in  his  contract.  These  duties  are  formally  treated  of  by 
Pothier,  and  they  seem  so  clear,  ujion  principles  of  general  justice, 
that  the  conunon  law  could  hardly  be  deemed  a  rational  science 
if  it  did  not  recognize  them  "  (Story,  s.  425). 
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"A  person  who  em}»loys  anothor  by  the  pieoo  or  by  the  job,  or 
who  lots  out  task  work  to  be  done  for  an  ex])ress  or  implied 
rcmiinoration,  is,  in  <fonoral,  bound  to  do  everytliinfj;  that  is 
iicocssary  to  be  done  on  his  part  to  enal)le  the  hirer  of  the  work 
to  execute  his  en<ra<iciiient,  and  earn  the  hire  or  reward.  He 
im})Ii('dly  undertakes  to  resort  to  no  misrepresentation  or  conceal- 
iiiont  calculated  to  mislead  the  servant  or  undertaker  of  the  work 
and  ffive  him  a  false  estimate  of  the  nature  and  extent  of  it,  to  accept 
the  work  when  completed,  and  to  ])ay  the  customary  hire,  in  case  no 
s|)ecific  rate  of  remuneration  has  been  agreed  upon.  AVhen  there 
is  an  absolute  and  unqualified  refusal  on  the  part  of  the  employer 
to  jienui;  the  workman  to  perform  his  task,  or  the  employer  does 
an  act  absolutely  incapacitating  himself  from  performing  his  part 
of  the  engagement,  the  imdertaker  of  the  work  has  a  right,  if  he 
has  done  anything  under  the  contract,  to  sue  immediately,  for 
remuneration  on  a  ijnantum  meruit  if  the  contract  is  defeasible,  or, 
if  not,  for  compensation  for  the  damage  he  has  su«tained  in  being 
])revented  from  earning  the  stipulated  hire  '  (Addison  on 
(!ontracts,  7th  edit.,  p.  GG2). 


Riijht  of  Employer  to  Stop  Services. 

The  bankrupt,  Bennett,  was  a  calico-printer,  the  defendants, 
P)arnsl('y  and  another,  were  machine-engravers.  The  bankrupt 
employed  the  defendants  to  engrave  six  patterns  for  him,  each 
reipiiring  to  be  engraved  on  three  rollers  ;  for  three  of  the  patterns 
it  was  agreed  that  the  bankrupt  should  pay  5/.  each,  for  the  other 
three  (!/.  each — the  bankrupt  furnishing  the  drawings  and  the 
rollers.  The  drawings  and  fifteen  of  the  rollers  were  accordingly 
furnished  l>y  the  bankrupt. 

"  I  agree  with  the  plaintiti"s  counsel,  that  the  bankrupt  had  a 
right  at  any  time  to  stop  the  i)rogress  of  the  work  which  he  had 
ordered  to  be  done  upon  hi-*  rollers,  and  that  ho  was  entitled  to 
reclaim  his  chattels  without  being  com[)elled  to  tender  the  full 
amount  which  he  was  to  have  paid  for  the  entire  work.  But,  on 
the  other  hand,  I  have  no  manner  of  doul;t  that  before  he  can 
recpiire  t^he  delivery  of  his  chattels,  he  must  at  all  events  pay  for 
the  work  which  has  actually  been  performed  on  them  "  (L/'llei/  v. 
Barnslei/  (1814),  2  Moo.  &  ilob.  548,  at  pp.  550,  551  :  liolfe,  B.). 
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SECITION    IV. 

EMPLOYEE'S  RIGHTS,  DUTY  AND  RESPONSIBILITY. 

I  find  in  WcLster's  Uictionixry  a  noto  that  tlio  word  "oinployoe," 
tliv)ii«rh  perfectly  conformable  to  analoojy,  and  therefore  perfectly 
legitimate,  is  not  sanctioned  hy  the  usa<;o  of  <roo(l  writers.  How- 
ev<>r  it  is,  I  think,  sanctioned  now  not  only  hy  </e)ieral  use,  hut  also 
hy  judicial  use.  Sec  hy  Lord  linsstll,  ( ". J.,  in  Soiifh  Sia[}'onlshire 
Water  Co.  v.  Sharman,  [ISUO]  2  Q.  B.  -44,  at  p.  47,  and  hy  A.  L. 
Smith,  L.J.,  in  Lowth  v.  Ihhotson,  [18l>l)]  1  Q.  Ji.  1008,  at  p.  1004. 

A  duty  arises  on  the  employee's  part  upon  the  receipt  i)y  him 
of  the  goods,  to  deal  with  them  according  to  the  order  previously 
given  hy  the  employer  and  assented  to  ;  and  the  law  infers  an 
implied  promise  hy  the  employee  to  perform  such  duty. 

"  Whenever,  as  in  this  case,  an  order  is  given  previously  to  the 
delivery  of  goods  to  a  carrier  or  other  bailee,  to  deal  with  them, 
when  delivered,  in  a  particular  manner,  to  which  ho  assents,  and 
afterwards  the  goods  are  delivered  to  him  accordingly,  a  duty 
arises  on  his  part,  upon  the  receipt  by  him  of  the  goods,  to  deal 
with  them  according  to  the  order  previously  giv(>n  and  assented 
to ;  and  the  law  infers  an  implied  promise  by  him  to  perform 
such  duty"  (Sfrceter  v.  Ilorlovk  (1822),  1  Bing.  34,  at  p.  36  : 
Park;  J.).  (2) 


Canadian  Cases. 

(2)  The  plainlitVs,  living  at  Soutlmmpton,  having  purchased  goods  in 
Montreal,  directed  them  to  be  forwarde'l  to  Kingston,  to  the  care  of  the 
schooner  Refiina.  They  were  so  sent  in  one  of  tlie  mail  steamer.-',  but  the 
captain  of  the  liajina  beinj^  unable  to  wait  at  Kinj^ston,  directed  defendants, 
wlio  were  forwarders  there,  to  send  them  on  by  llic  same  steamer  to  Hamilton, 
and  thence  by  rail  to  Sarnia,  where  he  would  take  them  up  on  his  way  to 
Southampton.  Defendants,  however,  shipped  them  from  Kingston  by  a 
propeller,  which  was  burned,  with  the  goods  on  board,  in  the  river  St.  Clair. 
They  had  been  insured  to  go  by  the  Regina,  but  having  been  shipj)ed  on  a 
different  vessel  the  policy  was  cancelled  : — Hdd  {liichanla,  C.J.,  dissenting), 
that  the  defendants  were  not  liaVde  in  trover,  the  delivery  to  the  propeller 
instead  of  the  mail  steamer  not  being  a  conversion  ;  and  that  on  a  special 
count  on  the  contract,  for  not  sending  as  <lirected,  only  nominal  damages 
could  be  recoverefl,  the  loss  by  tire  being  too  remote  {U^allare  et  al  v.  Sirift  et  al, 
28  U.  C.  Q.  B.  563)  : — Held,  reversing  judgment,  that  defendants  were 
liable  on  the  contract  for  the  value  of  the  goods  (IVttllace  v.  Swiff, 
31  U.  C.  g.  B.  623). 

A  draft  of  the  Bank  of  Upper  Canada,  dated  9th  July,  1806,  was  sent  to 
defendant  for  242  dollars  on  the  branch  at  Hamilton,  in  favour  of  the 
defendant,  being  plaintitf's  apportionment  of  grammar  school  funds  for  the  six 
previous  months.  The  draft  remained  in  defendant's  possession  from  July 
11th  to  September  26th,  when  it  was  transmitted  by  him  to  the  plaintiffs, 
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licasonahle  Skill,  Care  and  Diligence  required  of  Emploi/ee. 

"  If  Titius  deliver  silk  or  velvet  to  a  tailor  for  ii  suit  of  clothes,  or 
a  ^rcm  to  a  jeweller  to  i)e  set  or  eufrraved,  or  timber  to  a  carpenter 
I'or  the  rafters  of  his  house,  the  tailor,  the  engraver,  and  the  builder, 
are  not  only  oblitrcd  to  jjerform  their  several  undertakings  in  a 
workinaidy  manner,  but  sinre  they  are  entitled  to  a  reward,  either 
liy  express  bargain  or  by  impliciition,  they  must  also  take  ordinary 
eare  of  the  things  respectively  bailed  to  them  "  (dunes,  p.  Ul), 

"  A  xoorhnan  for  hire  must  answer  for  ordinari/  ne;;lect  of  the 
goods  bailed,  and  apply  a  degree  of  skill  e</)i<tl  to  /lis  understanding" 
(.)ones,p.  121).     See  ante,\).  17,iis  to  the  phrase  "ordinary  neglect." 

"  Where  A'M/  is  required,  as  well  as  care,  in  ])erfori;!''ng  the  work 
undertaken,  the  bailee  for  hire  must  be  supposed  to  ha\e  engaged 
liiniself  for  a  due  application  of  tlie  necessary  art  :  it  is  his  own 
fault  if  he  undertake  a  work  above  his  strength"  (Jones,  p.  t)l>). 

••  What,  then,  is  the  degree  of  care  or  diligence  for  which  bailees 
of  work  for  hire  are  responsible  ?  The  general  rule  is  (as  has  been 
often  observed)  that  where  the  contract  is  of  mutual  benefit,  there 
ordinary  diligence  only  is  ro(|uired.  And  this  is  the  degree  of 
diligence,  therefore,  which  applies  to  contracts  of  this  sort,  as  well 
1)V  the  common  law  as  by  the  Roman  and  foreign  law.  (3)  Thus, 
a  watchmaker  having  a  watch  left  with  him  for  repairs,  is  obliged 
to  use  ordinary  diligence  in  keeping  it  ;  and  if  he  omits  it,  and  the 
watch  is  lost,  he  is  lial)le  for  the  value  in  damages  "  (Story,  s.  -429). 

"The  degree  of  skill  and  diligence  which  is  required  rises  also  in 
proportion  to  the  value,  the  delicacy,  and  the  difficulty  of  the 
operation"  (Story,  s.  4:32).  See  ante,  p.  12,  Chapter  I. — Intro- 
ductory, Section  III. — Degrees  of  ( "are  and  Neglect. 

"But  in  all  these  cases,  where  skill  is  required,  it  is  to  be  under- 
>tood,  that  it  means  ordinary  skill  in  the  particular  business  or 
employment  which  the  bailee  undertakes,  or  in  which  he  is 
engaged.  For  he  is  not  presumed  to  engage  for  extraordinary 
skill,  which  may  belong  to  a  few  men  only  in  his  business  or 
employment,  or  for  extraordinary  personal  endowments  or  acquire- 
ments. Reasonalde  skill  cor.stitutes  the  measure  of  the  engagement 
of  the  workman  in  regard  to  the  thing  undertaken  "  (Story,  s.  433). 

Canadian  Cases. 

they  haviu;^  called  for  the  amount  on  September  25th.  The  bank  failed  on 
September  15th  : — Held,  that  an  action  for  this  money  would  lie  against 
tlefendaiit  as  treasurer  of  the  county,  it  having  been  paid  to  his  agents  at 
Toronto,  and  he  having  admitted  its  receipt  for  tlie  special  purpose  (School 
Tntdce  v.  Farrell,  27  U.  C.  Q.  B.  321). 

(3)  Eeasonable  care  and  diligence  is  implied  on  the  part  of  a  bailee  for 
reward  (see  Hall  v.  Moss,  25  U.  C.  Q.  B.  263,  ante,  p.  56). 
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"  Whore  skill,  as  well  as  care,  is  required  in  performing  the 
xmdertiiking,  there,  if  the  party  jnirports  to  have  skill  in  the 
business,  and  he  undertakes  for  hire,  he  is  hound,  not  only  to 
ordinary  care  and  diligence  in  securinjir  and  preserving  the  thing, 
but  also  to  tlie  exercise  of  due  and  ordinary  skill  in  the  eniploy- 
nient  of  his  art  or  business  about  it  ;  or,  in  other  words,  he 
undertakes  to  perform  it  in  a  workmanlike  manner.  Jn  cases  of 
this  sort  he  must  I)e  unih'rstood  to  have  eniiancd  to  use  a  de<i;rec 
of  diligence  and  attention  and  skill,  adecpiate  to  the  due  ])er- 
forniance  of  his  und<'rtaking.  And  if  he  has  not  tlie  ])ro[)er  skill, 
or  if,  having  it,  he  omits  to  use  it,  or  if  he  omits  in  other  respects 
the  proper  degree  of  diligence  and  attention  retpiired  for  the  work, 
he  will  be  resi)onsible  for  the  damages  sustained  thereby  by  his 
employer.  The  general  maxim  is  :  "  S/Mndet  pev'itlam  artig. 
Imperitia  cidjxr  adimmei'atur.'"  It  is  the  party's  own  fault,  if  he 
undertakes  without  having  sufficient  skill,  or  if  he  applies  less  than 
the  occasion  requires  "  (Story,  s.  -liM). 


Employee  s  Unskil/iilness  known  to  Emploi/er. 

"  I  conceive,  however,  that,  where  a  bailor  has  not  been  deluded 
by  any  but  himself,  and  voluntarily  employs  in  one  art  a  man  who 
openly  exercises  another,  his  folly  has  no  claim  to  indulgence  ; 
and  that,  unless  the  bailee  make  false  pretensions,  or  a  special 
undertaking,  no  more  can  fairly  be  demanded  of  him  than  the 
best  of  his  ability  "  (Jones,  p.  Dll). 

"  But  even  where  the  particular  business  or  employment  requires 
skill,  if  the  bailee  is  known  not  to  possess  it,  or  he  does  not  exercise 
the  particular  art  or  emiiloyment  to  which  it  belongs,  and  he  makes 
no  pretension  to  skill  in  it  ;  there,  if  the  bailor,  with  full  notice, 
trusts  him  with  the  undertaking,  the  bailee  is  bound  only  for  a 
reasonable  exercise  of  the  skill  which  he  possesses,  or  of  the  judg- 
ment which  he  can  employ  ;  and  if  any  loss  ensues  from  his  want 
of  due  skill,  he  is  not  chargeable  "  (\      ry,  s.  4;55). 

"■  The  employer  himself  is  bound  to  exercise  ordinary  caution  and 
discrimination  in  the  choice  and  selection  of  the  party  he  employs. 
If  he  selects  a  connnon  quack  or  an  unauthorised  practitioner,  the 
latter  is  responsible  only  for  a  reasonable  and  bona  jide  exertion  of 
his  capacity.  He  is  bound  to  exercise  such  skill  as  he  actually 
possesses ;  and,  if  he  has  done  his  best  and  failed,  he  cannot  be 
made  responsible  for  a  want  of  skill  ;  for  it  was  the  employer's 
own  fault  to  trust  an  unlearned  and  unskilled  person,  known  not 
to  be  regularly  and  properly  qualified "'  (Addison  on  ( 'ontracts, 
7th  edit.,  at  p.  080). 
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Kmploijees  Diitij  If  to  tale  all  Reasonalilc  /'recant ion  for  Protection 
of  the  (roods  delix'ered  to  him. 

'*  When  oliiittcls  or  materials  for  work  have  l)0('n  Itailod  or 
delivered  to  a  workman  to  l)e  repaired,  made  up,  or  dealt  with 
iiy  him  in  the  way  of  his  trade,  he  is  hound  to  take  all  reasonahle 
and  ordinary  forethon«iht  and  |)recaution  for  their  proteetion  and 
|)reservation;  and,  if  a  loss  has  occurred  from  rohhery,  or  from  fire 
or  inimdation,  or  from  waste  or  decay,  lio  must  show  that  hf;  hud 
taken  all  such  precautions  as  are  ordinarily  taken  hy  prudeii';  men 
to  ^iuard  against  the  mischief"  (Addison  on  Contracts,  7th  edit., 
pp.  (')«(>,  CHI).  (4) 

Haviuf^  given  the  ahove  text  writers'  views,  I  now  proceed  to 
;iive  cases  supporting  and  illustrating  the  principles  laid  down  hy 
such  writers. 


Einplo)/ee\i  J^nti/  to  take  ^feas\tres  of  Precaution, 

1.  The  defendant  was  the  jtroprietor  of  a  dry  dock  into  which  a 
ship  of  the  plaintirt"s  had  heen  put  to  he  repaired.  Whilst  she  lay 
there,  during  a  remarkahly  high  tide,  the  dock-gates  were  hurst 
open  hy  the  water,  and  she  was  therehy  forced  against  anotlior 
vessel,  and  greatly  injured.  When  the  accident  happened, 
although  in  the  day-time,  the  workmen  were  all  ahsent,  and  there 
was  only  a  watchman  left  to  take  care  of  the  shipping  in  the  dock. 
The  gates  might  have  V)een  shored  up  with  a  sutficient  numher  of 
hands. 

Lord  Ellenhoroufjli  held,  that  it  Viis  the  duty  of  the  defendant  to 
have  had  a  sufficient  numher  of  men  in  the  dock,  to  take  measures 
of  precaution,  when  the  danger  was  approaching,  and  that  he  was 
clearly  answerahlo  for  the  eft'ects  of  this  deficiency  {Leek  v. 
Maestaer  (1807),  1  Camp.  i;}7,  at  p.  i:W).  (5) 


Canadian  Cases. 

(4)  Defendanl,  who  was  an  agent  in  possession  of  toa,  after  authority  to  sell 
liad  been  determined  was  directed  to  re-ship  with  plaintili's  (owners).  He  did 
so,  hut  omitted  to  insure,  and  did  not  advise  phiir.till"  of  sliipment  until  after 
the  goods  had  heen  lost : — IIM,  that  defendant  incurred  no  liuhility  to 
damages  for  not  having  given  tliepluintilfs  earlier  advice  so  as  to  enable  them 
to  liave  insuied  the  tea  (Maitkmd  v.  Tyhc,  7  U.  C.  C.  P.  335). 

(5)  Where  an  executory  contract  is  entered  into  respecting  property  or 
goods,  if  the  subject-matter  be  destroyed  by  the  act  of  God,  or  vis  major,  over 
wliich  neither  party  has  any  control,  and  without  either  party's  default,  the 
liarties  are  relieved  {McKenna  v.  McNamee,  14  0.  A.  R.  339).  Cunningham  v. 
Dunn,  8  C.  P.  D.  (Ont.)  followed. 
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Emphijees  Dn      to  I'roted  I'ropei'ti/  aifuinst  Depredations. 

2.  Tlio  tlct'cndiint  was  a  watch  and  chronometer  maker.  IMaintitl' 
entnisti!(l  to  him  a  chronometer  or  (ime|tiece  to  he  repaired.  The 
(h'leiuhmt  had  in  liis  service  a  person  of  the  nanie  of  Warren,  who 
had  lieen  W(>ll  recommended  to  him,  and  iilways  sh'pt  in  liis  sliop 
tor  tile  purpose  of  protecting  the  pro|)erty  in  it.  Warren  stole 
the  chronometer  in  (piestion,  to;fether  with  some  watclies,  ot  whidi 
a  part  iielonjj;ed  to  the  defendant,  and  tlie  rest  to  persons  who  luul 
employed  him  to  repair  them.  The  artich's  stolen  were  deposited 
in  a  drawer,  which  was  aftixed  to  the  shop-hoard,  and  which  was 
locked  ;  hut  the  lock  of  which  had  heen  forced.  The  defendant 
had,  in  a  recess  in  his  shop,  an  iron  chest,  in  which  watches 
helonifi  'j^  to  himself,  of  the  value  of  several  thousand  pounds,  were 
locked  up;  and  which  chest  had  not,  and  could  not  easily  have  heen 
hroken  open. 

Jhillas,  C.J.,  was  of  opinion  that,  {\w  defendan."  was  hound  to 
protect  the  property  a;:;ainst  depredations  from  those  who  were 
within  the  house.  He  had  taken  care  of  his  own  property,  hy 
lockin;f  up  and  securin^f  it.  The  servant  in  this  case  had  hoen 
imjtroiH'rly  trusted  ;  and  the  defeii(hi!:i.  was  guilty  of  gross 
negligence  in  leaving  him  in  the  care  of  goods  {Clarke  v. 
Eamshaw  (1818),  Gow.  IW).  8ee  also  Johon  v.  /'aimer.  [WX\] 
1  Ch.  71,  at  pp.  75,  7G  :   Homer,  J. 

Employee'' s  Skill —  Where  Implied. 

3.  "  Where  a  person  is  employed  in  a  work  of  skill,  the  employer 
buys  both  his  labour  and  his  judgment  ;  he  ought  not  to  undertake 
the  work  if  it  cannot  succeed,  and  he  should  know  whether  it  will 
or  not  ;  of  course  it  is  otherwise  if  the  party  employing  him 
choose  to  supersede  the  workman's  judgment  by  using  his  own  " 
{Duncan  v.  Blundell  (1820),  3  Stark.  (!,  at  p.  7  :  Baj/ley.,  J.). 

•1.  "  When  a  skilled  labourer,  artizan,  or  artist  is  employed,  there 
is  on  his  part  an  implied  warranty  that  he  is  of  skill  reasonably 
competent  to  the  task  he  undertakes, — Spondet  peritiani  artis. 
Thus,  if  an  apothecary,  a  watchmaker,  or  an  attorney  be  employed 
for  reward,  they  each  impliedly  inidertake  to  possess  and  exercise 
reasonable  skill  in  their  several  arts.  The  public  profession  of  an 
art  is  a  representation  and  undertaking  to  all  the  world  that  the 
professor  possesses  the  requisite  ability  und  skill.  An  express 
promise  or  express  representation  in  the  particular  case  is  not 
necessary.  It  may  be,  that,  if  there  is  no  general  and  no 
particular  representation  of  ability  and  skill,  the  workman  under- 
takes no  responsibility.  If  a  gentleman,  for  example,  should 
employ  a  man  who  is  known  to  have  never  done  anything  but 
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»\v('('p  11  crossiii;^,  to  clean  or  inoiid  liis  watcli,  the  employer 
|ir()I);ilily  would  he  hold  to  have  iiuMirred  all  risks  liiiiisell'" 
illarmci'  v.  Cornelius  (18')H),  '»  ( '.  \\.  (s.s.)  23(5,  at  p.  21»;  : 
W'illrs,  •].,  deliveriii;^  the  ju(|(;inent  of  the  court). 

Kinploi/fe  to  do   Wovh  In  a   WovhinanUki'  }[annei'. 

0.  "  Looking'  at  all  the  cases  to^fether,  it  appears  clear  that  if 
the  work  supplied  turns  out  not  to  have  Ihhmi  of  a  workmanliko 
elianicter,  which  is  impliedly  stipulated  for,  the  defendant  may 
>li()w  that  he  was  not  liable  to  pay  the  agreed  price"  {Cousins  v. 
I\uhhm  (I8;5r)),  2  Cr.  M.  k  Uos.  Ul,  at  pp.  5.52,  .')');$ :  /'ar/r,  li.). 

(i.  '•  /'rlnio/drlc,  it  must  lie  taken  that  a  workman  undertakes  to 
do  his  work  in  a  workmanlike  manner"  (  /'earce  v.  'I'lirker  (181)2), 
li  F.  &  F.  i:5G,at  p.  l:}7  :  y:/7t',  C.J.). 


I'ersonal  Skill — Death  or  Jllness  I ncapafitat' ii<j  the  Employee. 

All  contracts  for  personal  services  which  can  be  performed  only 
diu'in^f  the  lifetime  of  the  party  contractinjf,  an^  subject  to  tho 
implied  condition  that  he  shall  lie  alive  to  perform  them  ;  and 
should  he  die,  his  executor  is  not  liable  to  an  action  for  the  breach 
of  contract  occasioned  by  his  death,  and  should  he  become  insane, 
or  paralytic,  and  so  incapable  of  performing  the  contract  by  the 
act  of  (irod,  he  is  not  liable  personally  in  damages. 

"  This  was  a  contract  [to  perform  at  a  certain  musical  entertain- 
ment] for  the  performance  of  a  service  which  could  alone  be 
undertaken  by  tho  defendant's  wife,  [She  could  not  dej)ute  it  to 
any  one  else,  as  it  depended  on  her  own  personal  skill  ;  and  the 
rule  which  governs  such  cases  was,  I  think,  correctly  lai<l  down 
liy  my  learned  predecessor,  Pollock\  CM.,  in  Hall  v.  Wrlyld 
(lis-v/),  E.  B.  &  E.  T-iO,  who  says  (at  p.  I'dW):  '  Now  it  must  be 
conceded  on  all  hands  that  there  are  contracts  to  which  the  law 
implies  exceptions  and  conditions  which  are  not  expressed.  All 
contracts  for  personal  services  which  can  be  performed  oidy  during 
the  lifetime  of  the  party  contracting,  ;!ve  subject  to  the  implied 
condition  that  he  shall  be  alive  to  perform  them  ;  and  should  he 
die,  his  executor  is  not  liable  to  an  action  for  the  breach  of 
contract  occasioned  by  his  death.  So  a  contract  by  an  autli  r  to 
write  a  book  [within  a  reasonable  time],  or  by  a  painter  to  paint 
a  iiicture  within  a  reasonable  time,  would,  in  my  judgment,  be 
deemed  subject  to  the  condition  that,  if  the  author  became  insane, 
or  the  painter  paralytic,  and  so  incapable  of  })erforining  the  contract 
by  the  act  of  God,  he  would  not  be  liable  personally  in  damages  any 
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inorp  thiin  his  cxocutors  would  l)o  if  he  had  lu'en  prevented  by 
death.'  The  learned  Chief  Haron  was,  it  is  true,  one  cf  the  di»- 
senti<'nt  jud;fes  in  that  ease,  hut  the  j)rinei|)l(>  he  enunciated  appears 
to  have  l)een  one  to  whieh  the  majority  assented  ;  and  it  clearly 
applies  to  t  <•  present  ease.  Here  an  artist  contracted  to  play  the 
l)iano  at  a  concert  ;  hut  if  lie  or  she  should  he  unahle  by  reason  of 
illness  or  oth<'r  caus(>  to  perforin,  the  performance  of  tlie  contract 
is,  upon  the  principle  laid  down,  excused  "  (liohiason  v.  Duc/'xim 
(1»71),  L.  \{.  t;  Ex.  2(;i>,  at  pp.  27-1,  275  :  Kelli/,  C.IJ.). 

Kmijloi/ee  Liable  alike  for  MUfeasance  and  Nonfeasance. 

"  In  cases  of  the  hire  of  work,  the  hirer  is  liahle,  not  only  for 
misfeasance,  hut  also  for  nonfeasance  ;  and  in  this  respect  the 
contract  diti'ers  from  that  of  a  mere  ;,n'atuitous  ntandatary.  The 
reason  is,  that  in  case  of  hire  there  is  a  mutuality  of  consideration 
to  support  the  contract  ;  and  therefore  the  party  is  bound  to  a 
positive  fulfilment  of  all  its  terms  ;  whereas  in  cases  of  a  gratuitous 
mandi'te,  the  mamlatary  cannot  he  compelled  to  execute  his 
undertakin<f,  if  he  has  not  already  entered  upon  the  execution 
of  it"  (8tory,  s.  -ISO).  Compare  ante,  p.  107,  C!hapter  HI.— 
Mandates,  Section  III. — (a)  Non-performance  or  Nonfeasance, 
and  (h)  Neglect  or  Misfeasance. 

Some  other  Ohliijations  of  Emploijee. 

"  There  are  some  other  obligations  implied  on  behalf  of  the  bailee 
of  work  on  the  thing.  Among  these,  is  the  duty  of  observing  good 
faith,  and  practising  no  fraud,  deceit,  or  imposition  on  his  emidoyer, 
either  as  to  the  quality,  or  quantity,  or  nature  of  his  services.  He 
is  also  bound  to  conform  to  all  the  sj)ecial  stipulations,  which 
constitute  a  part  of  the  contract.  When  the  work  is  done,  he  is 
bound  to  return  the  thing  in  good  order  to  his  employer"  (Story, 
s.  440).    As  to  employee's  lien,  see  post,  p.  253. 

Accidents. 

"A  workman  is  not  chargeable,  if  the  thing  perishes  while  in  his 
custody,  without  his  default,  either  by  inevitable  casualty,  or  by 
internal  defect,  or  by  superior  force,  or  by  robbery,  or  by  any 
other  peril,  not  to  be  guarded  against  by  ordinary  diligence  ; 
unless,  indeed,  he  has  taken  such  risks  upon  himself  by  a  special 
contract "  (Story,  s.  437  ;  see  also  ante,  p.  27,  Chapter  I. — Intro- 
ductory, Section  IV. — Inevitalde  Accident).  (6) 

Canadian  Cases. 

(6)  See  McKenna  v.  McNamee,  14  0.  A.  R.  .339,  ante,  p.  239. 
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Lairenij. 

"  WlictFicr  th(i  l»iiil('C  [nniiloycc]  will  in  such  a  case  [of  tlicl't] 
Im-  lial)lc  or  not,  for  the  loss,  will  (Icjm'ikI,  not  upon  the  mere  iact  of 
tlicl't,  hut  upon  the  (juostion  whether  th(^  loss  has  heen  oeeasioned 
liy  the  want  of  ordinary  care,  that  is  to  say,  hy  the  ordiiuiry 
ii(';j;li;ience  of  the  bailee"  (Story,  s.  IIJO  ;  an<l  see  also  ante,  p.  41, 
Chapter  I. — Introductory,  Section  VIII. — Larceny  from  JJailees). 


SECTION  V. 
THE    REWARD. 

((«.)  If  the  person  employed  contracts  to  do  a  specific  work  for 
II  specific  sum,  he  can  recover  nothing  unless  tho  work  he  lirst 
eonipleted,  or  it  can  ho  shown  that  it  was  the  em|>loyer's  fault  that 
the  work  was  incomplete,  or  that  there  is  somethiii;^  to  justify  the 
conclusion  that  the  parties  entered  into  a  fresh  contract. 

(V^)  If  hy  any  default  of  the  employer  tho  person  employed 
cjiniiot  proceed  with  tho  work  he  has  the  option  tosuo  the  employer 
iur  the  default,  or  to  treat  the  contract  as  rescinded  and  sue  upon 
a  'jiianfinn  menu't. 

(r.)  Generally,  where  a  person  is  employed  for  rewiird  to  do 
work  upon  a  thing,  whether  fixed  or  moveable,  iind  woi  a  his  own 
materials  into  such  thin<r,  tho  materials  become  i)art  of  tho  thing, 
and  generally,  and  in  the  absonee  of  a  special  agreement  to  show 
a  contrary  intention,  or  some  usage  to  tho  contrary,  the  person 
employed  is  to  bo  paid  for  tho  work  and  materials  he  has  done 
and  provided,  although  tho  whole  work  is  not  complete.  It  is 
not  material  whether,  in  such  a  case,  the  non-completion  is  because 
the  person  so  emjdoycd  did  not  choose  to  go  on  with  the  work,  or 
because  in  consequence  of  an  accidental  loss  or  destruction  he 
could  not  go  on  with  it. 

(//.)  Where  the  person  employed  contracts  to  do  a  specific  work 
for  a  specific  sum,  and  tho  subject-matter  of  the  work  is  destroyed 
or  lost  without  default  on  either  side,  it  is  a  misfortune  equally 
iiirectiug  both  parties  ;  excusing  both  from  further  performance  of 
the  contract,  but  giving  a  cause  of  action  to  neither  in  the  absence 
of  any  express  or  implied  warranty  that  the  thing  shall  continue 
fit  to  receive  the  work. 

The  following  authorities  support  and  illustrate  the  above 
propositions : 

The  case  of  Gillett  v.  Mawman  (IbOB),  1  Taun.  137,  a  decision 
by  Mansjield,  C.J.,  is  an  illustration  of  the  custom  of  trade  (that  of 
ii  printer)  showing  ii  contrary  intention. 
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Cimijilif/iin  (>/'  •S/'c/Vt'.'*  Iiff'oft'  I'l'Viir'niij  /\n/iittiii, 

1.  I'laintirt' provctl  tliiit  lie  liati  Ih'C'II  ('iii|il<)y<Ml  Ity  tin'  (Ictondaiit 
to  ciirc  ii  Hock  of  sIi(M>|i  ami  laiulis,  of  a  (lix-asc  called  (he  seal),  al 
so  iniicli  per  head  for  the  sheep  and  so  much  for  (he  lamh'.  The 
flock  coiisis(ed  iA'  'AM)  sheep  and  1  17  laiidf.  The  dei'eiidant  proved 
tha(  the  plaiiititV,  at  the  time  lie  undertook  the  task,  declared  that 
he  did  not  expect  to  he  paid  iniless  he  cmed  (///  the  sheep  and 
lamhs.  Proof  was  then  ;;iven  that  the  plaintitt"  had  completely 
failed  in  curin;f  at  least  forty  out  of  the  (lock.  The  Lord  Chief 
Baron  told  th(>  inrv  that,  if  thev  helieved  the  aereeinent  on  the 
part  of  the  plaintitt'  to  have  Itcen  that  he  would  cnre  all  the  sheep 
at  all  events,  (that  heiiii:  an  <'ntire  contract,)  he  woidtl  he  entitled 
to  recover  nothinjx,  if  it  turned  out  that  some  of  the  tlock  were  not 
cured.  The  jury  found  that  the  complaint  had  heen  checked,  hut 
not  entirely  suhdiled. 

"The  plaintitV  appears  to  have  insisted  upon  recovering  hi> 
demand  .or  curing-  all  or  none.  He  did  not  distinjiuish  hetween 
those  which  he  hail,  and  those  he  had  not  cured.  If  he  went  for 
all  or  none,  then  1  think  the  Lord  Chief  Haron's  direction  was 
ri<iht"  {Bales  v.  //>nhon  (l><-2'>).  (!  1).  k  U.  ;5,  at  p.  4:  AU><>lt,i'J.). 

'2.  The  jdaintitVs  undertook  to  n-pair  and  make  coniplete  three 
^lass  chandeliers  for  the  defendant  for  U>/.  The  chandeliers  were 
hrou^iht  hack  in  a  few  days.  They  had  heen  deuiied,  and  some 
icicles  and  drops  supplied,  hut  they  were  not  in  a  perfect  state. 
One  of  the  arms,  which  was  perfect  when  it  was  taken  away,  was 
broken,  and  several  of  the  spangles  and  icicles  damaged  ;  and  in 
one  of  the  chandeliers,  the  scroll,  which  had  heen  sent  damaged, 
was  brought  hack  in  the  same  state.  Ul)on  this,  the  defemlant 
refused  to  give  the  plaintitis  an  order  for  the  10/. 

"  The  contract  hetween  the  parties  was,  that  tlie  plaintitts  should 
make  the  chandeliers  perfect  for  10/.  The  plaintiti's  have  not 
performed  their  part  of  the  contract,  and  cannot,  therc^fore,  recover 
anything  in  this  form  of  action  [assumpsit  for  work  and  labour 
done,  and  materials  found  and  provided,  itc]  "  (Slnrlaiv  v.  Bowles 
(1829),  U  B.  &  0.  i\2,  at  p.  \)i:  Lord  Tenlerden,  C.J.). 

3.  The  defendant  was  owner  of  a  sliip  which  went  into  jMilford 
Haven  in  a  damaged  state,  and  the  plaintiff  was  employed,  and 
undertook,  to  put  her  into  thoroiif/h  rejiair.  Before  this  was 
completed,  a  dispute  arose  between  the  parties  ;  the  plaintitl"  was 
called  upon  to  put  the  Aessel  into  a  fit  state  to  continue  her  voyage, 
but  refused  to  do  so  till  he  was  paid  for  the  work  already  done, 
and  for  which  tliis  action  was  brought. 
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"I  havo  no  doiiht  tliat  tlio  plaintitt"  in  this  case  was  ontitlod  to 
recover.  In  Slnrlalr  v.  linwli-s  (lH2lt).  !•  B.  \'  ('.  112,  the  contract 
wu"*  to  do  II  8|>(»(mKc  work  for  a  s|)cciH(!  sum.  There  is  notliin;f  in 
tlie  present  case  anionnt.n;^  to  a  c()ntract  to  do  the  \\lioh>  repairs 
iiml  make  no  (hMuand  till  they  are  c.inipieted.  Tlie  plaintitV  was 
entitled  to  say,  thiit  he  would  proceed  no  I'lU'tlier  with  the  repidrs 
till  lie  was  paid  what  was  already  due  "(A^</'^r^')  v.  Ilanlock  Ht^'.V2), 
;;  15.  ct  Ad.  104,  at  p.  -lOt;  :   Lord  Tenterden,  ('..J.). 


/'ai/nit'iil  1)11  C()m/>l('li<)ii.  —  Dcslrinfion  of  Sultji-ct-nnitler. 

I.  The  plaintitt's,  who  were  onjiinecrs,  contracted  with  the 
(lel'endant  to  do  certain  works  ujion  huildin^^s  on  Ids  premises, 
vi/.,  to  provide  and  erect  a  steum-en»^ine  and  machinery  connected 
with  it.  The  works  were  divided  into  diti'erent  parts,  and  separat«« 
prices  were  fixed  upon  each  of  those  parts.  The  premises  were 
ill  the  occupation  and  under  the  control  of  the  defendant,  and  all 
|iarts  of  the  work  were  far  advanced  towards  completion,  sonio 
parts  wer(*  so  nearly  finished  that  the  defendant  had  used  them 
i'or  the  purposes  of  his  husiiiess  ;  l)ut  none  of  the  parts  into  which 
tlie  work  iiad  heen  divided  was  ahsoliitely  complete.  The  works 
were  in  this  state  when  an  uccidcntid  fire  hroke  out  on  the 
defendant's  premises  and  destroyed  the  defendiint's  l)uildin<(s  and 
tile  work  done  uj)on  them  hy  the  plaintiffs.  The  ([uestion  wiis 
whether,  under  these  circumstances,  the  plaintiffs  were  entitled  to 
recover  the  whole  or  any  jiart  of  the  contr  ict  price. 

''  We  a;free  with  the  court  helow  in  thinking  that  it  sufficiently 
appears  that  the  work  which  the  plaintiffs  a<frecd  to  perform  could 
not  he  performed  unless  the  defendant's  premises  continued  in  a 
lit  state  to  enable  the  plaintiffs  to  perform  the  work  on  them  ; 
and  we  agree  witli  them  in  thinking  that,  if  l»y  any  default  on  the 
part  of  the  defendant,  his  premises  were  rendered  unfit  to  receive 
tlie  work,  tlu^  plaintiffs  would  have  fiad  the  option  to  sue  the 
ilefeiidaiit  for  this  default,  or  to  treat  the  contract  as  rescinded, 
and  sue  on  a  ijutinhnn  inci'uit.  But  we  do  not  agree  with  them 
ill  thinking  that  there  was  an  absolute  promise  or  warranty  by  the 
defendant  that  the  premises  should  at  all  events  continue  so  fit. 
We  think  that  where,  as  in  the  present  case,  the  premises  are 
destroyed  without  fault  on  either  side,  it  is  a  misfortune  equally 
affecting  both  parties  ;  excusing  both  from  further  performance  of 
the  contract,  but  giving  a  cause  of  action  to  neither  .  .  . 
On  the  supposition  that  the  materials  had  become  unalterably  fixed 
to  the  defendant's  premises,  we  do  not  think  that,  under  such  a 
contract  as  this,  the  plaintiffs  could  recover  anything  unless  the 
whole  work  was  completed.     It  is  (juite  true  that  materials  worked 
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by  ono  into  the  property  of  another  become  part  of  that  property. 
This  is  equally  true  whether  it  is  fixed  or  movable  jjroperty. 
Bricks  built  into  a  wall  become  part  of  the  house  ;  thread  stitched 
into  a  coat  which  is  under  repair,  or  planks  and  nails  and  pitch 
worked  into  a  ship  under  repair,  become  part  of  the  coat  or  the 
shi))  ;  and  therefore,  jrenerally,  and  in  the  absence  of  somethinfj; 
to  sliow  a  contrary  intention,  the  bricklayer,  or  tailor,  or  ship- 
wriffht,  is  to  be  ])aid  for  the  work  and  materials  he  has  done  and 
provided,  although  the  whole  work  is  not  complete.  It  is  not 
material  whether  in  such  a  case  the  non-completion  is  because  the 
shipwright  did  not  choose  to  go  on  with  the  work,  as  was  the  case 
in  Rohorts  v,  Jlavclock  (1832),  II  B.  &  Ad.  -104,  or  because  in 
consequence  of  a  fire  he  could  not  go  on  with  it,  as  in  Menetone  v. 
Atliawis  (17(14:),  3  Burr.  1502.  But,  though  this  is  the  pr/nia 
facie  contract  between  tliose  who  enter  into  contracts  for  doing 
work  and  supplying  materials,  there  is  nothing  to  render  it  either 
illegal  or  absurd  in  the  workman  to  agree  to  com])lete  tin;  whole, 
and  be  paid  when  the  whole  is  complete,  and  not  till  then  :  and 
we  think  that  the  plaintiflFs  in  the  present  case  liad  entered  into 
such  a  contract.  Hud  the  accidental  fire  left  the  defendant's 
premises  untouched,  and  only  injured  a  i)art  of  the  work  which 
the  plaintiffs  had  already  done,  we  apprehend  that  it  is  clear  the 
plaintiff's  under  such  a  contract  as  the  present  must  have  done 
that  part  over  again,  in  order  to  fulfil  their  contract  to  comi)lete 
the  whole  and  '  put  it  to  work  for  the  sums  above  named  respec- 
tively.' As  it  is,  they  are,  according  to  the  principle  laid  down 
in  Tajlor  v.  Caldwell  (1803),  3  B.  &  S.  820,  excused  from  com- 
pleting the  work ;  but  they  are  not  therefore  entitled  to  any 
compensation  for  what  they  have  done,  but  which  has,  without 
any  fault  of  the  defendant,  perished.  The  case  is  in  principle 
like  that  of  a  shi[)0wner  who  has  been  excused  from  the  perform- 
ance of  his  contract  to  carry  goods  to  their  destination,  because 
his  ship  has  been  disabled  by  one  of  the  excepted  perils,  but  who 
is  not  therefore  entitled  to  any  payment  on  account  of  the  part 
performance  of  the  voyage,  unless  there  is  something  to  justify 
the  conclusion  that  there  has  been  a  fresh  contract  to  pay  freight 
j}n)  rata.  On  the  argument,  much  reference  was  made  to  the  civil 
law.  The  opinions  of  the  great  lawyers  collected  in  the  Digest 
afford  us  very  great  assistance  in  tracinjj:  out  anv  (luestion  of 
rinci 


pri 


'1' 


they 


on  the  princiides  of  English  law  laid  down  in  Cutter  v,  Powell 
(1795),  G  T.  U.  320  ;  Jesi^e  v.  Ro>j  (1834),  1  C.  M.  &  R.  3ltJ  ; 
Munroe  v.  Butt  (1802),  8  E.  &  B.'738  ;  Sinclair  \.  Boioles  (182'J), 
9  B.  k  C,  92,  and  other  cases,  the  plaintiffs,  having  contracted  to 
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do  an  entire  work  for  a  specific  sum,  can  recover  nothing  unless 
the  work  be  done,  or  it  can  \n'  sliown  tliat  it  was  the  defendant's 
iMult  tliat  tlie  work  was  inconiph'te,  or  that  thcn^  is  something  to 
justify  tlie  conchision  that  the  parties  have  entered  into  a  fresh 
roiilract"  (A/>/>lel>>/  v.  .U>/('r.s  (18(J7),  L.  li.  2  C  P.  G;")l,  at 
pp.  ()')y — ()t)l  :  JilacUiiirii,  J.,  delivering  the  judgment  of  the  court 
(.]farliii,  B.,  JJlurllnirn,  J.,  Bmmicell,  B.,  Slice  and  Lh.^/i,  JJ., 
followed  in  The  Madras,  [1898]  P.  90)  ;  see  also  Sunqitcr  v,  Ilethjes, 
[1898]  1  Q.  B.  07.'{,  where  the  employee  abandoned  the  contract). 

Fulfilment  of  a  Contract  depeniUng  on  the  continued  E.vistence 
of  a  particular  Specified  Thing. 

').  "  The  law  is  also  well  stated  in  Tajlor  v.  Caldwell  (18(53), 
:5  B.  k  8.  82(1,  at  p.  8.'}:5,  by  Blackhurn,  J.  There  the  defendant 
liiid  contracted  to  supply  the  plaintiff  with  a  room  in  a  music-hall 
on  a  particular  occasion.  Before  that  occasion  arrived  the  hall 
was  burnt  down,  and  the  defendant  was  held  not  to  be  liable 
on  his  contract.  The  existence  of  the  room  was  the  foundation  on 
which  both  parties  proceeded,  and  the  fire,  which  happened  through 
till'  default  of  neither,  excused  both.  The  learned  judge  says  : 
'  There  are  authorities  which  we  think  establish  the  principle  that 
where,  from  the  nature  of  the  contract,  it  appears  that  the  parties 
nuist  from  the  beginning  have  known  that  it  could  not  be 
fulfilled,  unless  when  the  time  for  the  fulfilment  of  the  contract 
arrived  some  particular  specified  thing  continued  to  exist,  so  that, 
when  entering  into  the  contract,  they  must  have  contemplated 
such  continuing  existence  as  the  foundation  of  what  was  to  be 
(lone  ;  there,  in  the  absence  of  any  express  or  implied  warranty 
tliut  the  thing  shall  exist,  the  contract  is  not  to  be  construed  as  a 
positive  contract,  but  as  subject  to  an  implied  condition  that  the 
parties  shall  be  excused,  in  case  before  breacii  performance 
becomes  impossible  from  the  perishing  of  the  thing  without 
default  of  the  contractor'"  (Jx'ohlnson  v.  Davison  (1871),  L.  II. 
t;  Ex.  209,  at  p.  275  :  Kelli/,  V.B.). 


ht  by 


Right  of  Action  vnder  a  S]>ecial  Contract. 

Rules  as  to  when  an  action  may  or  may  not  be  broug 
a  ])erson  who  has  entered  into  a  special  contract  against  the  person 
with  whom  he  has  contracted,  while  the  plaintiff's  own  side  of  the 
contract  remains  unperformed. 


or 


1.  "If  a  day  b(>  appointed  for  {)ayment  of  money,  or  part  of  it, 
for  doing  any  other  act,  and  the  day  is  to  ha{)pen,  or  may 
happen,  before  the  thing  which  is  the  consideration  of  the  money, 
or  other  act,  is  to  be  performed,  an  action  nuvy  be  brought  for  the 
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money,  or  for  not  doinjj;  such  otlior  aef,  he/ore  porfornianco  ;  for 
it  appears  tliattho  jjurty  relied  upon  his  v¥»)(^(///,  and  did  not  intend 
to  make  the  performance  a  condition  precedent  :  and  so  it  is 
\vli(>re  no  t/'nic  is  fixed  for  performance  of  that  wliicli  is  tlie  con- 
sideration of  tlie  money  or  otlier  act."  (Notes  to  AVms.  Saund., 
ed.  1<S71,  voh  i..  p.  r^f)!,  cited  in  the  notes  to  Cutter  v.  Powell, 
Sm.  Lead.  Cas.,  vol.  ii.) 

2.  ''  Wlien  a  day  is  appointed  for  the  payment  of  money,  or  part 
of  it,  or  for  doin<>-  any  other  act,  and  the  day  is  to  liappen  after 
the  thinif  which  is  the  consideration  of  ihc  numey,  or  other  act, 
is  to  lie  i)erl'ornied,  no  action  can  he  maintained  for  the  money, 
or  for  not  doini^  such  other  act  hefore  performance."  (Notes  to 
Wms.  Saund.,  ed.  1871,  vol.  i.,  ]>.  r);")2,  cited  in  the  notes  to  Cutter  \. 
Powell,  Sm.  Lead.  Cas.,  vol.  ii.) 

3.  ■"  AVhere  a  covenant  [or  promise]  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  of  such  covenant  [or 
promise]  may  be  paid  for  in  damages,  it  is  an  independent 
covenant  [or  promise],  and  an  action  may  be  maintained  for  a 
breach  of  the  covenant  [or  promise]  on  the  part  of  the  defendant, 
without  averr  ng  peribrmance."  (Notes  to  Wms.  Saund.,  ed.  1871, 
vol.  i.,  p.  i')i'f2,  cited  in  the  notes  to  Cutter  v.  Powell,  Sm.  Lead.  Cas., 
vol.  ii.) 

4.  ''  Where  the  mutual  covenants  [or  promises]  go  to  the  ^cl^ole 
eons/deration  on  both  sides,  they  are  mutual  conditions,  and 
performance  must  be  averred""  (ili/'d,  p.  ^otl). 

Instances  lohere  a  Claim  in  the  nature  of  a  Quantum  Meruit  arises 
thoiKjli  there  is  a  Special  Contract. 

1.  While  a  special  contract  remains  open,  i.e.  unperformed,  the 
party  whose  part  of  it  is  unperformed  cannot  recover  compensation 
for  what  he  has  done,  until  the  whole  is  completed.  (See  notes  to 
Cutter  V.  Powell,  Sm.  Lead.  Cas.,  vol.  ii.) 

2.  '*  It  is  an  invariable  true  proposition,  that,  wherever  one  of  the 
parties  to  a  special  contract  not  under  seal  has,  in  an  uniiualified 
manner,  refused  to  perform  his  side  of  the  contract,  or  has  disabled 
himself  from  performing  it  by  his  own  act,  the  other  party  has, 
thereupon,  a  right  to  elect  to  rescind  it,  and  may,  on  doing  so, 
immediatelj  sue  on  a  quantum  meruit  for  anything  which  he  has 
done  under  it  previously  to  the  rescission."  (See  notes  to  Cittter  v. 
PoiveU,  Sm.  Lead.  Cas.,  vol.  ii.) 

3.  "  The  general  rule  being  thus  established,  viz.,  that  while 
the  special  contract  remained  unperformed,  no  action  of  indebitatus 
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as.fiimps/'t  could  ho  lirou^ht  for  iinytliin^'  doiio  uiulor  it,  we  now 
como  to  tlio  cxcoptioii.s  from  tlmt  rule,  and  the  first  of  tlioin  is  that 
advortod  to  hy  Mr.  J.  Parko  in  tho  passage  just  cited  ["  In  some 
cases,  a  special  contract  not  executed  may  <five  rise  to  a  claim  in 
the  nature  of  a  </iianl>nn  meruit  "].  In  consists  of  cases  in  which 
sometliin<>;  has  heen  done  under  a  special  contract,  hut  not  in 
strict  accordance  with  the  terms  of  that  contract.  In  such  a  case 
the  i>arty  cannot  recover  the  remuneration  stipulated  for  in  the 
contract,  hecause  he  has  not  done  that  which  was  to  ho  the 
consideration  for  it.  Still,  if  the  other  party  have  derived  any 
Lenelit  from  his  lal)our,  it  wotdd  he  unjust  to  allow  him  to  retain 
that  without  paying  anything.  The  law,  therefore,  implies  a 
lu'oniise  on  his  part  to  pay  such  a  remuneration  as  the  henefit 
conferred  upon  him  is  reasonahly  worth,  and  to  recover  that 
ijuuDtam  of  remuneration  .  .  ."  (Xotes  to  Cutter  v.  J'owell, 
Sm.  Lead.  Cas.,  vol.  ii.) 


3 


Work  TmproperJii  done  vnder  a  Sj>ec/al  Contract. 

If  there  has  heen  no  heneficial  service  there  shall  he  no  pay  ; 
])ut  if  some  henefit  has  heen  derived,  though  not  to  the  extent 
expected,  this  goes  to  the  amount  of  the  em])loyee's  demand, 
Icavino;  the  defendant  to  his  claim  I'or  ne<>li<>('nce. 

"This  action  is  founded  on  a  claim  for  meritorious  service.  The 
])laiutirt'  is  to  recover  u-hal  he  deserves.  It  is  therefore  to  he 
considered  how  much  he  deserves,  or  if  he  deserves  anything.  If 
the  defendant  has  derived  no  henefit  from  his  services,  he  deserves 
nothing,  and  there  must  he  a  verdict  against  him. — There  was 
formerly  considerahle  douht  upon  this  point.  The  late  j\Ir  flustice 
liiiller  thought  {and  I,  in  deference  to  so  great  an  authorit)  ,  have 
at  times  ruled  tlie  same  way)  that  in  cases  of  this  kind,  a  cross 
action  for  the  negligence  was  necessary,  hut  that  if  the  wor'c  he 
done,  the  [)laintirt'  must  recover  for  it.  I  have  since  ha  1  a 
conference  with  the  judges  on  the  suhject  ;  and  I  now  consi  ler 
this  as  the  cornn-t  rule, — that  if  there  has  heen  no  heneficial  servi(,e, 
there  shall  he  no  pay  ;  hut  if  some  l)enefit  has  heen  deriv  ..*, 
though  not  to  the  extent  expected,  this  shall  go  to  the  amoun  u' 
the  plaintiff's  demand,  leaving  the  defendant  to  his  action  tui 
negligence"  {/'arnsu'orth  \.  Garrard  (1807),!  C^nnp.  38  :  Lord 
Ellenlioro}i[fh). 

''  When  a  party  engages  to  do  certain  work  on  certain  specified 
terms,  and  in  a  certain  specified  manner, — hut,  in  fact,  does  not 
l)erf'orm  the  work  so  as  to  correspond  with  the  specification — he 
is  not,  of  course,  entitled  to  recover  the  price  agreed  upon  in  the 
s])ecification  ;  nor  can  he  recover  according  to  the  actual  value  of 
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the  work,  us  if  there  had  been  no  s[)ecial  contract.  What  the 
plaintitt'  is  entitled  to  recover  is  the  price  agreed  upon  in  th(> 
specification,  sul)ject  to  a  deduction  ;  and  tlie  measure  of  that 
deduction  is  the  sum  which  it  would  take  to  alter  the  work,  so  as 
to  make  it  correspond  with  the  specification  "  (  Tliornton  v.  Place 
(18:52),  I  Moo.  &  Hob.  218,  at  p.  219  :  Parke,  J.). 

With  regard  to  the  above,  the  following  note  occurs  in  the 
notes  to  Cutter  v.  Powell  in  Sm.  Lead,  ('as.,  vol.  ii.  :  "As  there, 
perhaps,  might  be  cases  to  which  this  (the  above)  rule  could  not 
be  with  perfect  justice  applied,  it  probably  was  only  laid  down  by 
the  learned  judge  with  reference  to  such  as  that  immediately 
before  him." 

]Vork  onli/  partly  done  under  a  Special  Contract. 

"  It  musi;  further  be  observed  that  where  a  special  contract  has 
been  only  partly  performed,  the  mere  fact  that,  the  part  performance 
has  been  beneficial  is  not  enough  to  render  the  party  benefited  by 
it  liable  to  pay  for  this  advantage  ;  it  must  be  shown  that  he  has 
taken  the  benefit  of  the  part  performance  under  circumstances 
sufficient  to  raise  an  implied  promise  to  pay  for  the  work  done, 
nothwithstanding  the  non-performance  of  the  special  contract," 
(Notes  to  Cutter  v.  Powell,  Sm.  Lead.  C'as.,  vol.  ii.) 

Absolute  Refusal  of  One  Party  to  Perform  his  Side  of 
the  Contract, 

"The  next  exception  to  the  general  rule,  that  no  action  of 
indebitatus  assumpsit  will  He  while  the  special  contract  remains 
unperformed,  is  to  be  found  in  a  class  of  cases  which  establish  the 
proposition,  that  when  one  party  has  absolutely  refused  to  perform, 
or  has  incapacitated  himself  from  performing,  his  side  of  the 
contract,  the  other  party  may  rescind  the  contract,  and  sue  for 
what  he  has  already  done  under  it,  upon  a  quantum  meridt." 
(Notes  to  Cutter  v.  Powell,  Sm.  Lead,  ('as.,  vol.  ii.) 

The  refusal,  which  is  to  authorise  the  rescission  of  the  contract, 
must  be  an  unqualified  one  {ibid.). 

Employee  nsimj  Superior  Materials  not  stipulated  for. 

Action  brought  to  recover  5/.  5s.,  being  the  price  of  a  printing 
press,  with  a  wrought  iron  bottom.  The  defence  was  that  the 
plaintiff  agreed  to  furnish  a  press  with  a  cast  iron  bottom,  at  the 
price  of  4/.  lOs. 

Lord  Tenterden,  C.J.  (in  summing  up)  :  "  Although  the  putting 
in  of  the  superior  materials  may  have  fairly  enhanced  the  price  of  the 
press  ;  yet,  if  the  plaintiff  lias  stipulated  to  complete  it  with  materials 
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of  an  inforior  valiio,  hut  wliicli  would  still  liiivo  boon  sufficiont  for 
uso,  ho  is  hound  hy  liis  har^iiin,  and  cannot  eharrro  nioro  than  the 
stipulated  jirico  ;  and  I  am  of  opinion,  that  ho  cannot  compel  the 
(lol'cndant  to  rescind  the  contract  hy  roturninjf  the  press  "  (  U'llmot  v. 
So,!th  (1JS28),  :5  ("ar.  &  V.  l^S,  at  p.  i'>r,). 

Damages, 

"  Where  two  parties  have  nuuh^  a  contract  which  one  of  them 
has  hroken,  the  daina<fos  which  th(^  other  party  ouirht  to  receive  in 
respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and 
1  >asonably  bo  considered  either  arisin^j;  naturally,  'i.e.^  according  to 
the  usual  course  of  things,  from  such  broach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  boon  in  the  contem- 
plation of  both  parties,  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it"  (ILhIU'i/  v.  lia.vendale  (1854), 
I)  Ex.  ;541,  at  p.  ;554 :  Aldi'rson,  15.  ;  cited  in  Porlman  v.  Middleton 
(isr)8),  4  V.  B.  (x.s.)  a22,  at  pp.  328,  321):  by  Crowder,  J., 
delivering  the  judgniont  of  the  court  ;  see  alsopos^  Chapter  XI. 
— C'arriers,  Section  XVII. — Damages).  (7) 


SECTION  VI. 

POSSESSORY  INTEREST  OF  EMPLOYEE. 

"  Bailees  for  hire  of  labour  and  services,  like  bailees  for  hire  of 
things,  have,  or    at   least  may  have,  a   special   property  in   the 

Canadian  Cases. 

(7)  III  L'uthven  v.  Great  JFestern  Rail.  Co.,  18  C.  P.  316,  it  was  liulil  that  the 
diiinagi's  which  follow  naturally  from  the  breach  of  contract,  are  alone  to  be 
recovoiuil,  uuIchs  tlie  parties  contemplated  a  different  rule,  or  the  one  in 
default  knew  there  was  a  necessity  for  jjromptness  of  delivery  on  his  part,  or 
that  there  was  a  special  purpose  to  which  the  article  was  to  be  applied,  in 
which  case  special  daniaji;es  are  recoverable  (per  A.  IFilsou,  J.). 

Defendant,  a  steamboat  owner,  agreed  to  carry  certain  wheat  of  the  plaintiffs 
fioni  Oshawa  to  a  port  in  the  United  States,  l)y  Maich  17th,  when,  as  the 
defendant  knew,  the  Reciprocity  Treaty  would  expire,  and  an  import  duty 
lie  ]iayable  there.  He  failed  to  do  so,  and  the  plaintiffs,  liavinf;  sent  the  flour 
afterwards,  were  compelled  to  pay  a  large  duty  which  they  would  have  escaped 
by  getting  it  there  before  the  expiration  of  the  treaty  : — Held,  that  such  duty 
was  recoverable  as  damages  for  the  breacli  of  contract,  and  that  it  was 
immaterial  that  prices  rose  in  the  States  soon  after  the  day  fixed  for  delivery, 
so  tliat  the  plaintiff's  actually  made  more  after  paying  the  duty  than  they 
would  have  <lone  by  selling  it  on  that  day  (Gihhs  et  nl  v.  Gilderskeve,  26  U.  C. 
(I  B.  471).     See  also  Fram-  v.  Grand  Trunk  liaihvay,  26  U.  C.  Q.  B.  488. 
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thing  about  wliicli  tho  lal)our  iiml  services  are  to  bo  i)prformo(l" 
(Story,  s.  ■422a  ;  sec;  also  ante,  p.  38,  Chapter  I. — Introductory, 
Section  VII.  —  Property  in  Goods  and  Chattels,  and  p.  227, 
Hirer's  Possessory  Interest). 


SECTION  VII. 
REDELIVERY. 

Plaintift'  bought  a  watch  of  the  defendant,  who  was  a  watch- 
maker. The  plaintitt",  some  time  afterwards,  sent  it  to  the 
defendant  to  be  cleaned  and  repaired.  The  defendant  rei)aired  it 
and  took  it  back  to  the  plaintiff  and  asked  for  payment.  Plaintift' 
requested  him  to  take  the  watch  to  his  uncle  Uriah,  in  Margaret 
Street,  who  would  pay  for  the  repairs.  The  defendant,  not  being 
able  to  find  the  uncle  in  ]\Iargaret  Street,  and  acting  under  an 
error  as  to  whore  he  had  removed,  delivered  the  watch  to  another 
uncle  of  the  plaintiff  residing  in  Golden  Lane,  who  took  it  and 
])aid  for  the  repairs.  The  house  of  the  latter  was  shortly  afterwards 
broken  oi)en,  and  the  watch,  with  other  property,  was  stolen. 

"Then?  can  be  no  doubt  but  that  the  ])laintift"  is,  by  law, entitled 
to  recover  .  .  .  The  second  count  states,  that  the  defendant, 
in  consideration  of  certain  reward,  to  be  ])ai(l  him  l)y  the  plaintiff, 
imdertook  to  endeavour  to  rectify  the  watch,  and  to  redeliver  it  to 
the  plaintiff  within  a  reasonable  time.  The  meaning  is  clear, 
namely,  that  the  defendant  would  nnleliver  the  watch,  when 
repaired,  to  the  plaintiff  or  to  his  agent,  for  a  redelivery  to  an 
authorised  agent  is  a  redelivery  to  the  princi})al.  It  has  been  said, 
however,  that  the  original  contract  had  l)een  discharged  by  the 
plaintiff,  and  a  new  one  substituted  in  its  stead  ;  but  it  was,  in 
effect,  one  and  the  same  contract.  The  defendant  was  to  deliver 
the  watch  to  the  plaintiff's  uncle  in  Margaret  Street  ;  and  if  he 
had  delivered  it  to  liim,  the  })laintirt"s  right  of  action  would  have 
been  answered  on  its  merits ;  but  it  appears  that,  l)y  some  mistake, 
the  watch  was  delivered  to  another  micle  of  the  plaintiff,  who 
resided  in  another  jiart  of  the  town,  and  in  whose  custody  it 
remained  until  it  was  lost.  There  was,  therefore,  no  delivery, 
cither  to  the  plaintift",  as  the  principal,  or  to  his  agent  :  and  the 
defendant  is  consequently  liable  for  the  loss"  (Wilson  v.  Pow/'s 
(1820),  11  Moore,  543,  at  pp.  540,  547  :  Best,  C.J.). 

Measure  of  Damaijes  for  Detention  by  Employee. 

"  If  a  profit  woiiid  arise  from  a  chattel,  and  it  is  left  with  a 
tradesman  for  repair,  and  detained  by  him  beyond  the  stipulated 
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time,  the  measure  of  danuiges  i^,  prii>i('<  j'av/e,  the  sum  which  would 
have  been  earned  in  the  ordinary  course  of  employment  of  the 
cliattel  in  the  time"  (//■.  re  Trent  and  I/iimher  Co.  (18t)8), 
L.  U.  4  Cii.  112,  at  p.  117  :  Lord  (\iirn,'<,  L.(j.).  (8) 

See  also  ante,  p.  0,  (c)  Some  Definitions  of  the  word  Bailment. 


SECTION    VIII. 
EMPLOYEE'S  LIEN. 


By  the  <;eneral  law,  in  the  absence  of  any  special  agreement, 
whenever  a  party  has,  in  consideration  of  a  price  or  reward, 
expended  money,  work,  labour,  services  or  skill  in  the  imiirovement 
of  a  cliattel  bailed  to  him,  he  has  a  lien  upon  it  whether  the 
employment  is  an  entire  one  for  a  specific  sum  or  not.  (t>) 

1.  "  The  principle  seems  to  be  well  laid  down  in  lievan  v. 
Waters  (1828),  Moo.  k  Malk.  2'^'),  at  p.  23(),  by  Lord  Chief  Justice 
hesi,  that  where  a  bailee  has  expended  his  labour  and  skill  in  the 
improvement  of  a  chattel  delivered  to  him,  he  has  a  lien  for  his 
charge  in  that  respect.  Thus,  the  artificer  to  whom  the  goods  are 
delivered  for  the  purpose  of  being  worked  uj)  into  form  ;  or  the 
farri(>r  by  whose  skill  the  animal  is  cured  of  a  disease  ;  or 
the  hors('-l)reaker  by  whose  skill  he  is  rendered  manageable,  have 
lions  on  the  chattels  in  respect  of  their  charges.  And  all  such 
specific  liens,  being  consistent  with  the  principles  of  natural  equity, 
are  favoured  by  the  law,  which  is  construed  liberally  in  such 
eases"  {Scarfe  v.  Mor<jan  (1838),  i  j\L  &  W.  270,  at  p.  283: 
Parke,  B.).  (10) 


Canadian  Cases. 

(8)  See  lluthven  v.  Grand  Trunk  Railway,  and  Gihbs  v.  Oilderskeve,  ante, 
p.  251. 

(9)  W.  left  witli  0.  a  chronometer  for  tlie  i^urpose  of  its  being  repaired. 
C,  after  taking  the  chronometer  to  pieces,  ioiuul  the  detent  spring  mucli 
rusted  and  sent  it  to  Boston  to  have  it  made  right.  AV.  ottered  C  22  dollars 
.TO  cents  for  his  work,  hut  C.  said  he  would  not  deliver  the  chronometer  until 
full  charges  were  paid,  viz.,  47  dollars.  W.  thereupon  sued  C.  to  recover 
po.«session  and  use  of  his  chronometer  :—Hchl,  allirmiiig  the  judgment  of  the 
Supreme  Court  of  Nova  Scotia,  that  C.  had  a  lien  until  he  was  paid  his  charges 
{JFMcr  V.  Cofjswell,  2  S.  C.  ii.  15). 

(10)  "It  is  beyond  all  doubt  or  (question  that  a  party  to  an  agreement  for  the 
performance  of  work  such  as  that  undertaken  by  .appellant  (the  cutting, 
hauling,  and  delivery  of  wood)  may  stipulate  for  a  lien  on  the  products  of  his 
labour.  And  it  is  eijually  clear  that,  subject  to  the  applicability  of  any 
objection  based  on  the  rule  of  evidence  invoked  by  re.spondents,  such  an 
agreement  may  at  common  law  be  made  orally  and  without  writing.  Further, 
no  objection  to  such  a  stipulation  being  made  without  writing  can  be  founded 
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2.  '•  The  "fciuM-al  nilo,  as  laid  down  Ity  /i(/if,{'J.,  in  Bevaiiw 
Watvrs  (Jb28j,  Moo.  k,  \[alk.  2;-^"),  at  p.  2i-itl,  and  l)y  tliis  conrt  in 

Scarfe  v.  Monjan  {\i<'M),  -4  ]\I.  tfe  W.  270,  is,  that  hy  the  ;;;eneral 
law,  in  tlio  abscnco  of  any  special  ajirccmcMit,  wlicni'vcr  a  party 
has  oxpcndc'il  liiljour  and  skill  in  the  inn)rovc'ni('nt  of  a  chattel 
hailed  to  him,  he  has  a  lien  upon  it"  {^.fackgon  v.  Ciintininx  (IbJUt), 

5  U.  k  W.  342,  at  p.  3411  :   /'arke,  B.). 

(See  the  cases  of  ./arohs  v.  JAit,»ir  (182<S),  2  M.  &  T.  201, 
Jiulgon  V.  J'Jf/u'flihfi'  (4833),  1  ( 'r.  &  M.  74;},  and  Forth  v.  >S/iiijiS(>n, 
(lb4!.l),  13  Q.  B.  (JiSO,  she\vin<^'  that  a  livery  stable  keeper  has  no 
lien  as  a  rule.)  (41) 

3.  "  The  principle  applicable  is  well  stated  by  7Vm/a/,  C.J.,  in 
JJIeaJen  v.  Ilancocic  (48211),  4  C.  &  1'.  4o2,  at  p.  loC.  He  says, 
'  This  is  not  the  case  of  a  lien  claimed  l)y  a  person  who  has 
bestowed  labour  or  ex})ended  money  upon  an  article,  and  who  may 
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cithui' oil  thu  Statute  ol' Frauds  or  on  the  ChattL4  Mortgage  A  •.  The  Statute 
of  Frauds  does  not  in  any  of  its  provisions  apply  to  agreenienl.s  for  liens,  and 
the  T'liattel  Mortgage  Act  is  out  of  the  ijuestion  sMice  the  possession  was  to  be 
retained  by  tiie  appellant"  {per  Stromj,  J. :  Byers  v.  McMillan,  4  Man.  L.  R. 
76  ;  15  S.  0.  II.  194). 

"  I'he  doctrine  of  lien  originated  in  certain  principles  of  the  common  law  by 
which  a  party  who  was  compelled  to  received  the  goods  of  another  was 
entitled  to  retain  them  for  his  indemnity.  Thus,  carriers  and  innkeepers  had 
by  the  connnon  law  a  lien  on  the  goods  entrusted  to  their  charge.  The  rescuer 
of  goods  from  perils  of  the  sea  has,  on  grounds  of  jmblic  policy,  a  lien  at 
common  law  for  salvage.  And  it  is  a  principle  that  when  a  per.son  has 
bestowed  labour  and  skill  in  the  alteration  and  ini])rovement  of  the  properties 
of  the  subject  delivered  to  him  he  has  a  lien  on  it  for  his  charge.  But  here 
the  rule  appears  to  stop,  and  not  to  include  cases  wherein  expense  has  been 
bestowed  upon  the  object  claimed  to  be  retained  without  producing  any  altera- 
tion in  it"  (per  Harrison,  C.J.  :   Gurnetj  d  al  v.  Mackvy,  37  U.  C.  '^.  i>.  324). 

Qutvre  as  to  a  farrier's  right  of  lien  on  a  horse  for  services  rendered 
(Nicholls  V.  Duncan,  U.  C.  Q.  13.  11,  332). 

(11)  Where  a  party  having  a  lien  claims  that  lien  and  something  more  :— 
Held,  that  he  does  not  necessarily  waive  that  lien,  nor  waive  a  tender  in  respect 
thereof,  unless  he  intimate  to  the  opposite  party  that  there  is  no  necessity  for 
his  tendering  the   amount  of   the  acknowledged   lien  (McBridc  v.   Bailey, 

6  U.  C.  C  P.  523).     tjcar/e  v.  Morgan  and  Joncx  v.  Javksun,  distinguished. 
The  plaintilfs,  owning  a  line  of  stages,  entered  into  a  special  agreement 

with  the  defendant,  an  innkeeper,  for  the  stabling  and  feed  of  their  horses. 
Some  dispute  arose  as  to  the  defendant's  charges,  and  ascertaining  that  the 
plaintilfs  intended  to  remove  their  horses  to  another  inn  he  refused  to  let 
them  go.  Tlie  plaintilfs  then  brought  trover  : — Held,  that  the  defendant  had 
no  right  of  lien  as  the  2>laintiffs  were  not  guests,  but  emjjloyed  the  defendant 
in  the  character  of  a  livery  stable  keeper,  aud  under  a  special  agreement  wliich 
gave  him  no  continuing  right  of  possession  : — Held  also,  that  a  conversion  was 
sufficiently  proved.  Per  liobinson,  C,  J.  :  "Where  a  special  agreement  exists 
there  can  be  no  lien,"  Per  Draper,  J. :  "  At  common  law  a  livery  stable  keeper 
has  no  right  of  lien"  {Dixon  v.  Dalby,  U.  C.  Q,  B.  11,  79). 
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detain  it  till  ho  is  paid.  Everybody  knows  that  l»y  tlic  common 
law  a  man  may  detain  the  conunodity  on  which  ho  has  hestowed 
lahour  or  money  '  "  (Steadman  v.  J/oMo/  (184G),  15  M.  &  W.  553, 
at  J).  550  :   Pollorl;  C.H.).  (12) 

4.  "  Nobody  can  dispute  the  general  proposition  tliat  an  artizan 
has  a  lien  upon  the  ^oods  on  which  lie  works  until  he  has  been 
paid  the  amount  du»!  to  him  .  .  .  If  I  I'elt  any  <Ioubt  about 
the  case  it  would  b(^  dispelled  by  the  decision  of  Jiailt  v.  Mitchell 
(lbl5),  4  C?amp.  140,  which  plainly  recognises  the  right  of  an 
artizan  to  a  lien  on  goods  upon  which  ho  has  expended  labour. 
And,  having  regard  to  the  case  of  Ffanklln  v.  Hosier  (1821), 
■I  15.  &  Aid.  ;541, 1  am  of  Oi)inion  that  the  lien  has  been  established, 
and  that  the  right  of  the  trustee  [the  employee's]  to  these  chattels 
nnist  depend  upon  the  porformanco  by  him  of  the  entire  contract, 
and  the  payment  of  the  entire  price  "  {Ed' parte  WUhnKjIihij  (1881), 
H;  Ch.  D.\;04,  at  pp.  010,  Oil,  012  :  Jiacon,  C.J.).  (is) 
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(12)  A  watch  was  leftl)y  one  Von  Schoern  with  the  plaintifF  for  repairs,  and 
wlien  called  I'or  two  days  afterwards  was  not  ready,  whereupon  plaintitf  loaned 
to  Von  Schoein  a  watch  to  be  kept  till  the  repairs  were  completed.  The 
watch  so  loaned  becoming  out  of  repair  in  Von  Schoern's  hands,  was  u'keu  by 
liim  to  defendaiit  to  repair,  and  defendant  loaned  Von  Schoern  anothe'  to  use 
in  the  meanwhile,  with  which  Von  Schoern  absconded.  Plaintitf,  learning 
tlmt  his  watch  was  at  defendant's  shop,  demanded  it,  and  defendant  refused 
it,  setting  up  a  lien  for  repairs  : — Held,  that  the  loan  of  plaintiff's  watch  to 
Von  Schoern  was  a  mere  gratuitous  hailment  existing  during  the  mere 
l)lcasuve  of  the  lender,  passing  no  special  property  to  Von  Schoern,  and  tliat 
defendant  could  not  set  uji  any  lien  for  the  repairs  {McDonald  v.  Stimkey, 
3  Kuosell  &  Ciiesley,  N.  S.  520). 

A  packer  has  a  lien  upon  the  goods  packed  by  him  for  the  materials  used 
and  work  done  in  jjacking.  The  plaintiff  employed  one  13.  to  pack  some 
furniture  and  send  it  to  Iiim  by  defendants'  railway.  B.  did  so,  and  received 
his  charges  for  packing  from  defendants,  who  were  authorised  by  liim  to 
collect  ; — Held,  that  the  defendants  could  legally  retain  the  goods  for  these 
charges,  as  well  as  for  their  freight,  and  that  B.'s  lien  was  not  lost  by  delivering 
goods  to  the  defendants  for  carriage  suhject  to  it  or  by  accepting  the  charges 
from  defendants  {Haijward  v.  Grand  Trunk  Railway,  32  U.  C.  Q.  B.  392). 

An  auctioneer  has  no  lien  on  maps  left  with  him  for  the  purpose  of  selling 
land  thereby — such  plans  not  being  looked  upon  in  the  same  light  as  title 
deeds,  which  are  quasi  part  of  the  laud  {Blackburn  v.  MacDonald,  6  U.  C.  C  P. 
380). 

(13)  The  plaintiff  was  employed  to  manufacture  bricks  for  another  in  a 
Inickyard  belonging  to  the  latter,  of  which,  however,  the  plaintitf  held 
possession  for  the  purpose  of  his  contract,  and  remained,  and  was  in  possession 
of  the  bricks  at  the  time  of  their  seizure  by  the  sheriff  under  an  execution 
ayainst  the  owner  of  the  brickyard  : — Held,  plaintiff  entitled  to  a  lien  upon 
the  bricks  in  priority  even  to  a  mortgagee  Avhere  mortgage  covered  bricks  in 
course  of  manufacture  {Robetis  v.  Bank  of  Toronto,  25  0.  R.  194.)  See  also 
Rogers  v.  Devitt,  25  0.  R.  84. 
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A  lion  is  wlioUy  iiK-onsistciit  witli  a  tlciiliu^  on  credit,  and  can 
only  8ul)M8t  where  payniont  is  to  i»e  inado  in  ready  nionoy,  or 
where  there  is  a  har^^ain  that  security  shall  he  ;,nven  the  in  tniont 
the  work  is  conipleted.  There  can  Ite  no  lien  without  an  innnediatc 
ri^ht  of  action  for  the  debt,  and  that  does  not  accrue  till  the  period 
of  credit  has  expired. 

/ii/  tiii/'nif  a  Scciirllii  l/ie  Lien  Is  (iani>. 

1.  •'  Where  by  the  usa;i;e  of  trade  a  person  has  a  lien  on  fjoods 
in  his  hands  for  work  performed  upon  tlieni,  and  farther,  for  work 
upon  other  j^oods,  not  then  in  his  possession,  havinjf  hei'U  delivered 
over,  according  to  the  usages  of  different  trades,  it  is  settled  liy 
modern  decisions,  that  hv  takini;  a  securitv  the  lien  is  (jone.  even 
with  regard  to  tlu^  ^oods  in  his  jmssession  ;  and  cannot  acconipiiny 
that  special  security  ;  which  determines  the  implied  contract.  It 
in  necessary  to  see,  upon  what  principle  that  stands.  I  rather 
thiidv,  it  is  not  regulated  hy  the  usage  of  trade.  It  has  been 
accounted  for  in  this  wav  :  that  'the  lien  is  eone  liy  the  (effect  of 
the  int(>ntion  to  substitnte  the  special  contract  for  the  implied  one  : 
the  necessities  of  maidiind  re(|uiring,  that  the  goods  should  lie 
delivered  for  consumption,  it  is  not  to  be  presumed,  that  the  lien 
was  to  be  extended  through  the  whole  period  ;  which  would  create 
much  difficulty  in  the  usual  course  of  dealing  between  tradesmen 
and  their  customers.  I  have  however  heard  that  denied  ;  and  it 
has  been  put  upon  a  rule  of  law,  that  the  special  contract  removes 
the  implied  one"  (Coicell  v.  S/mpKon  ( IfciOH),  1(!  Ves.  275,  at 
p.  27!) :  EUloH,  L.C.).  (U) 


A  Lien  is  Inconsistent  with  Credit. 

2.  "A  lien  is  wholly  inconsistent  with  a  dealing  on  credit,  and 
can  only  subsist  where  i)aymeut  is  to  be  nnide  in  ready  money, 
or  there  is  a  bargain  that  security  shall  be  given  the  moment  the 
work  is  completed.  I  do  not  say  that  a  shipwright  has  not  a  lien 
on  a  ship  in  his  dock,  where  he  is  to  be  paid  in  ready  money  as 
soon  as  the  repairs  are  finished.     On  the  contrary,  I  am  inclined 
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(14)  A  lien  for  wharfage  is  discliargeil  by  tender  (Davison  v.  Mulcahy, 
19  N.  S.  L.  11.  209).  See  also  milis  v.  Sweet,  20  N.  S.  L.  R.  449.  In  the 
latter  case  del'endant  contracted  with  plaintiff  to  make  and  iron  a  sulky,  for 
a  price  agreed  upon.  On  completion  of  the  work  del'endant  tendered  the 
amount  ai;reed  upon,  but  plaintiif  refused  to  accept  it  or  to  deliver  the  carriaf;c 
unless  paid  a  larger  amount  which  he  claimed.  Defendant  thereupon  broke 
open  plaintiff  'a  workshop  and  removed  the  carriage  : — Held,  that  tender 
destroyed  plaintiff's  lien. 


(let 

siuul 

lieeiJ 

iiiiiyl 

ri-hf 

(l| 
ill  Jaf 
thu 

(Joiil 
it  I 

thcij 
tliel 
isgJ 
He,l 


EMPI.OYKK  S    LIKN. 


2r,7 


to  think  that  ho  has  a  lion  like  other  artificcrri.  Rut  thoro  can 
ho  no  Won  without  an  ininicdiatc  ri^^ht  of  action  for  the  (hiht,  and 
that(h)('S  not  accrue  till  the  period  of  credit  has  expired"  (Raift  v. 
Milrlirll  (181;')),  i  Camp.  IIO,  at  pp.  lUt,  1.50:  Lord  J'Jllen- 
Ixiiviiiili).  (15) 

Particuhi)'  Time  or  Mode  of  Payment, 

\\.  "  Wo  a^ree  that  wliore  tht*  parties  contract  for  a  particular 
tihio  or  mode  of  payment,  the  workman  has  not  a  ri^ht  to  set 
up  a  claim  to  the  possession  inconsistent  with  the  terms  of  his 
contract"  {Chase  v.  Westmon-  (1«10),  5  M.  &  S.  180,  at  p.  18G  : 
Lord  EllenhoroiKjh,  C.J.).  (1(3) 

Destruction  of  Lien. 

"  A  lien  is  destroyed  if  the  party  entitled  to  it  g\\G9i  up  his 
rii^iit  to  the  possession  of  the  goods"  (Jacobs  v.  Lalour  (1828), 
.5  Ring.  130,  at  p.  1.32  :  Best,  C.J.).     See  also  post,  p.  25U.  (17) 

Lien  on  Different  Parcels  of  Goods  Delivered  at  Different 

Times, 

1.  In  Close  V.  Waterhmse  (1802),  G  East,  p.  523  n.,  the 
Court  of  B.   U.  were  of  o[)inion    that  the  circumstance  of  the 
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(15)  "  The  taking  of  a  note  or  Lill  payable  at  a  future  clay  for  a  warehouse- 
nian'.'i  cliargcs  is  an  abandonment  of  the  lien,  at  all  event.s  before  the  dislionour 
of  the  bill,  and  plaintilf  has  a  clear  right  to  the  possession  of  the  goods" 
(Ilwjurtii,  J.:  lienahl  v.  JFalker,  8  U.  C.  C.  P.  37). 

(IG)  A.,  having  taken  a  portrait  for  B.,  agreed  to  take  in  payment  therefor 
20  dollars  in  cash  and  a  cognovit  for  70  dollars  payable  at  a  future  date. 
After  receipt  of  the  20  dollars  and  tender  of  the  cognovit,  and  refusal  of 
defendant  to  deliver  the  picture,  the  plaintiff  brings  replevin  : — Held,  that 
tlie  agreement  for  payment  as  above  was  a  waiver  of  the  right  to  lien.  Per 
Draper,  C.J.:  "The  definition  of  the  word  lien  is  enough  to  show  that  the 
property  in  (piestion  does  not  belong  to  the  defendant,  for  lien  may  be 
defined  to  be  a  right  in  one  man  to  retain  and  hold  something  in  his  posses- 
sion which  belongs  to  another  until  certain  demands  of  him,  the  holder,  have 
been  satisfied  and  discharged.  It  is  neither  a  jus  in  re  nor  jus  ml  rem,  and  it 
may  be  waived  by  any  act  or  agreement  between  the  parties  by  which  the 
right  is  given  up  "  {Dempse[i  v.  Carson,  11  U.  C.  C.  P.  4G2). 

(17)  Continuance  of  possession  being  indispensable  to  the  existence  of  lien 
at  law,  an  abandonment  of  the  property  over  which  the  right  extends  divests 
tile  lien  (Troop  v.  Hart,  7  S.  C  R.  512  ;  afUrming  judgment  of  Supreme 
Court,  Nova  Scotia.     See  also  MeMillan  v.  Bijem,  3  Man.  Law  Rep.  361). 

"  If  goods  sold  are  in  the  warehouse  of  a  third  party  and  he  assents  to  hold 
them  as  agent  for  the  vendee,  then  the  possession  of  the  warehouseman  is 
the  possession  of  the  vendee,  and  all  right  of  lien  on  the  part  of  the  vendor 
is  gone"  {per  Ritchie,  C.J.).  When  possession  is  lost  the  lien  is  lost  (Fiddes  v. 
Henderson,  N.  B.  Rep.  C.  MS.  4'). 

L.B.  d 
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(Icf'cndiints  [dyiTs]  liiiviii^j;  had  ditl'cront  imrccls  of  floods  in  their 
liaiids  at,  oiu'  time  whidi  had  Ix'cii  dfhvcrcd  at  scvdal  tiiiu^s,  did 
not  givo  them  a  lien  on  the  floods  in  (|uestion  roniaininfj  in  tlieir 
hands  tor  the  price  of  dyeing  such  otlier  distinct  parcels  ns  had 
been  returned  to  the  owner.  ( 18) 

2.  "This  case  was  argued  hefore  us  last  term,  and  stood  over  for 
our  consideration,  upon  the  single  (piestion  whether  a  workman, 
liavinji;  hestowed  liis  labour  njjon  a  chattel,  in  consideration  of  a 
price  or  reward  fixed  in  amount  by  his  agreement  with  the  owner, 
at  the  time  of  its  delivery  to  him,  can,  by  law,  detain  the  chattel 
until  tlie  price  be  paid,  or  must  seek  his  remedy  by  action,  no 
time  or  mode  of  payment  having  been  appointed  by  the  agreement. 
We  were  all  of  opinion,  upon  the  argument,  and  still  are,  that 
if  a  right  to  detain  exists  in  the  general  case  that  I  have  mentioned, 
the  jiresent  defendants  have  a  right  to  detiiin  the  goods  in  question, 
for  the  money  due  to  them  for  grinding  all  the  wheat  ;  because 
we  consider  the  whole  to  have  been  done  under  one  bargain, 
although  tlie  wheat  was  delivered  in  ditTerent  ])arcels,  and  at 
difterent  times"  {Chase  v.  Westmore  (I81i;),  5  M.  &  S.  180,  at 
p.  183  :  Lord  EUenliot'oiii/h,  CJ.,  ilelivering  the  judgment  of  the 
court). 

3.  See  In  re  Witt,  Kc  parte  Sheehrnoh  (1870),  2  Ch.  D.  480, 
as  to  the  case  of  a  packer's  general  lien  on  goods  sent  to  him  at 
diti'erent  times. 

Lien  for  General  Balance, 

The  defendant,  who  was  a  printer,  was  employed  by  Stratford, 
before  his  bankruptcy,  to  print  several  numbers,  not  all  con- 
secutive numbers,  of  Dr.  Hawker's  Commentary  on  the  Bible  ; 
of  which  he  printed  8,7.30  cojues,  and  delivered  to  Stratford  5,987, 
and  the  residue  remained  with  him  in  his  warehouse.  The  assignees 
applied  to  the  defendant  for  the  delivery  of  the  copies  remaining 
in  his  hands.  The  defendant  refused  to  deliver  them,  insisting 
that  he  had  a  lien  for  the  whole  l)alance. 

"  I  think  the  defendant  liad  a  lien  for  the  whole  balance,  the 
work  being  an  entire  work  in  the  course  of  prosecution,  ni)on 
the  same  principle  that  a  tailor,  who  is  employed  to  make  a 
suit  of  cloaths,  has  a  lien  for  the  whole  price  upon  any  part  of 

Canadian  Cases. 

(18)  A  shipowner's  lien  for  frei<,'lit  extends  to  every  part  of  the  goods  belong- 
ing to  each  consignee  ;  and  the  consignee  cannot  maintain  trover  for  a  part 
of  the  goods,  which  have  been  landed,  on  tendering  the  freight  thereon, 
though  the  amount  due  on  each  package  of  goods  may  be  ascertained  from  the 
bill  of  lading  {Ntill  v.  lieiO,  N.  B.  R.  4  All.  246). 
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them.  It  would  Ite  inconvcniciit  if  ho  was  olilijrccl  to  niako  stops 
ill  till!  c'onrso  ol'  the  work  ;  the  nature  of  tlic  work  afVords  a  reason 
lor  Iii-*  <;eiieral  lien"  {BhiLr  v.  Nirhnlson  (IHMj,  W  M.  «&  S.  1G7, 
at  p.  KVJ  :   Lord  KUenl>oro,i,th,  ('..!.).  (11») 

Lien  Lost  hij  RelinijiilnhmenL— Xo  L/en  for  Staiulaije, 

I.  Tho  defendant  was  a  coaelnnaker,  and  the  plaintift"  sent  liis 
till)iirv  to  him  to  he  repaired.  After  the  repairs  liad  heen  com- 
pleted, the  tilhury  remaineil,  l)y  tlio  jx'rmission  of  the  (h'fen(hint, 
ill  lii-i  yard,  and  the  ])hiiiititV  had  frecpieiitly  taken  it  out  of  the  yard 
Mild  returned  it.  At  the  expiration  of  two  months  tho  defendant 
n  I'lised  to  [lermit  tho  plaintitf  to  take  away  the  till)ury,  unless  ho 
paiil  for  the  standa^fe  for  two  months,  at  tho  rate  of  2s.  per  week, 
Mild  also  the  amount  of  the  repairs. 

"The  defendant,  after  the  repairs  were  comiileted,  rolinciuishod 
liis  possession,  and  could  not  afterwards  detain  for  tho  amount  of 
the  repairs.  With  respect  to  stunda<fe,  there  can  ho  no  legal 
claim  for  it,  without  an  e\pr(>ss  contract  hetween  the  parties,  or 
unless  the  owner  has  left  his  projjorty  on  the  premises  heyond  u 
reasonahle  time,  and  after  notice  has  heen  given  to  him  to  remove 
it  "  {llartleif  v.  Hitchcock  (181G),  1  Stark.  408,  at  p.  409  :  Lord 
KUcahorou,jli).  (20) 

Canadian  Cases. 

(IS);  11.  S.  0.  1897,  c.  129,  s.  40,  provides  "  tliat  any  trustee  under  a  deed 
t^otlluiiieiit  or  will,  any  oxeculor  or  administrator,  any  guardian  appointed  by 
any  court,  and  any  testamentary  guardian,  or  any  other  trustee,  howsoever 
the  trust  is  created,  shall  he  entitled  to  sucli  fair  and  reasonable  allowance  for 
his  care,  puins,  and  trouble,  as  may  be  allowed  by  the  court  or  Judge."  A 
person  to  whom  nuinicipal  debentures  in  aid  <if  a  railway  company  are 
(li'livcred  in  trust  to  be  handed  over  to  the  company  upon  the  completion 
"I'  tlie  railway,  is  a  trustee  within  s.  38,  and  entitled  to  compensation  and  a 
lien  until  that  compensation  is  paid  {In  re  TiUonhimjh,  24  0.  A.  R.  378). 

All  auctioneer  has  no  lieu  on  nniis  left  with  him  lor  the  purpose  of  selling 
lands  thereby.  "A  lien  must  be  jiarticular,  i.f.,  a  right  to  retain  a  thing  for 
some  charge  or  claim  arising  out  of,  or  connected  with,  the  thing  retained  ;  or 
general,  i.e.,  a  right  to  retain  not  only  for  a  particular  lien,  but  also  for  a 
general  balance  of  accounts  between  the  parties  in  respect  to  oth.er  dealings  of 
tlie  like  nature  "  {per  Dnqicr,  C.J.:  JlliuUurn  v.  Manhmuld,  6  U.  C.  C.  P.  380). 

An  iinliipiidated  claim  will  support  a  lien  {MeFabridcjc  v.  HoUtcad, 
21  N.  S.  L.  R.  325). 

An  unli(]uidated  claim  against  shipowner  for  shorttige  cannot  be  set  oft' 
against  freight  {Allen  v.  Chuholm,  33  U.  C.  Q.  B.  237). 

(20)  Defendant,  the  owner  of  a  vessel  found  to  be  unseaworthy  at  the 
commencement  of  her  voyage,  has  no  right  to  retjxin  cargo  until  the  owner 
of  the  cargo  pays  vendee's  freight,  the  extra  charges,  incurred  through  her 
unseaworthiness,  for  bringing  tlie  vessel  into  port  {Ghajf'ey  v.  Schooleij, 
40  U.  C.  Q.  B.  165  {post,  p.  357) ). 

The  master  of  a  vessel  has  no  right  to  a  lien  beyond  the  freight  for  expenses 

s  2 
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Use  of  Dock  during  detention  for  Lien. 

2.  "  As  artificors  who  had  oxpondcd  tlioir  liihour  niul  materials  in 
r('i)airin<>'  tho  sliip  whicli  tho  i)laintiifs  had  delivered  to  thein  to  he 
repaired,  tlie  det'eiidaiits  had  a  lien  on  the  ship  for  the  amount 
of  the  sum  du(>  to  them  for  these  re])airs  ;  hut  we  do  not  find  any 
fjround  on  wln'eh  their  claim  can  he  sujiported  to  ho  paid  for  the 
use  of  their  dock  while  they  detained  the  ship  under  the  lien 
a<>ainst  the  will  of  the  owners.  There  is  no  evidence  of  any 
special  contract  for  such  a  payment.  The  defendants  ^ave  notice 
that  they  would  demand  21/.  a  day  for  the  use  of  their  dock 
during  the  detention  :  but  tho  plaintilfs  denied  their  liahility  to 
make  any  such  payment,  and  insisted  on  their  right  to  have  their 
ship  innnediately  delivered  u[)  to  them.  Nor  does  any  custom  or 
usage  a])pear  to  authorize  such  a  claim  for  compensation,  even 
sup]iosing  that  a  wharfinger  with  whom  goods  had  been  deposited, 
he  being  entitled  to  warehouse  rent  for  them  from  the  time  of  the 
deposit,  might  claim  a  con  inuation  of  the  payment  during  the 
time  he  detains  them  in  the  xercise  of  right  of  lien  till  the  arrears 
of  warehouse  rent  due  for  them  is  paid  (see  Rej;  v.  Jltimp/ieri/ 
(1825),  M'Cl.  &  Y.  173)  :  there  is  no  ground  for  a  similar  claim 
hero,  as  there  was  to  be  no  separate  i)ayment  i'or  the  use  of  the 
dock  while  the  ship  was  under  repair,  and  the  claim  only  commences 
from  the  refusal  to  deliver  her  np.  The  onus,  therefore,  is  cast 
upon  the  defendants  to  show  that,  by  the  general  law  of  England, 
an  artificer  who,  exercising  his  riglit  of  lien,  detains  a  chattel,  in 
making  or  rejiairing  which  he  has  expended  his  labour  and 
materials,  has  a  claim  against  the  owner  for  taking  care  of  the 
chattel  while  it  is  so  detained.  But  the  claim  appears  to  be  quite 
novel  ;  and,  on  principle,  there  is  great  difficulty  in  supporting 
it  either  e,f  cant  i  art n  or  cv  delicto.  The  owner  of  tho  chattel  can 
hardly  be  supn  i -■-d  to  have  [)roinised  to  pay  for  the  keeping  of  it 
while,  against  h's  v  iH,  he  is  deprived  of  the  use  of  it  ;  and  there 
seems  no  consio  ;u  tion  for  such  a  promise.  Then  the  chattel  can 
hardly  be  sui)i)Osed  to  be  wrongfully  left  in  the  possession  of  the 
artificer,  when  the  owner  has  been  i)revented  by  the  artificer  from 
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incurruil  in  liindiiig  and  waivhoiisin^'  tlio  cargo.  The  right  of  retention  liy 
way  of  lieu  beiii!'  at  comiiion  law  confined  strictly  to  the  amount  due  for 
freiglit  {IVimhedir  v.  L"«.s7,-/,  27  N.  B.  R.  231  ;  10  S.  C.  R.  336). 

An  e(iuital>le  lien  does  not  always  give  the  party  holding  it  the  right  of 
possession,  and  a  legal  binding  conveyuuce  and  transfer  of  personal  property 
may  he  made  so  as  to  oust  the  equitable  Men  {McAllister  v.  Forsyth, 
N.'S.  R.  T)  Russ.  &  Geld.   151  ;    12  S.  (".  R.    i  ;    MrJhnnhl  v.  Mcl'hersoii, 
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taking  possession  of  it,  himself.  If  siich  a  claim  can  l)o  supported, 
it  nuist  constitute  a  debt  from  llio  owner  to  the  artificer,  for  which 
an  action  might  be  maintiiined  :  when  does  the  debt  arise,  and 
when  is  the  action  maintainable  ?  It  has  been  hold  that  a  coach- 
maker  cannot  claim  any  right  of  detainer  for  standage. unless  there 
1)0  an  express  contract  to  that  eftect,  or  the  owner  leaves  his 
property  on  the  premises  beyond  a  reasonable  time,  and  after 
notice  has  been  given  him  to  remove  it  {Ilartli'ij  v.  Hitchcock 
(1810),  1  Stark.  408).  The  right  of  detaining  goods  on  which 
there  is  a  Hen  is  a  remedy  to  the  party  aggrieve<l  which  is  to  be 
enforced  by  his  own  act  ;  and,  where  such  a  remedy  is  permitted, 
the  common  law  does  not  seem  generally  to  give  him  the  costs  of 
enforcing  it"  {/Jr/'tish  Emji/re  Sliippimj  Co.  v.  Somes  (18.58), 
E.  B.  &  E.  353,  at  pp.  304—300  :  Lord  Camphell,  C.J.). 

3.  '"The  first  (point)  is,  whether  if  a  person,  who  has  a  lien 
upon  any  chattel,  chooses  to  keep  it  for  the  purpose  of  enforcing 
his  lien,  he  can  make  any  claim  against  the  proprietor  of  that 
chattel  for  so  keeping  it.  No  authority  can  be  found  afhrming 
such  a  })roposition,  and  I  am  clearly  of  opinion  that  no  person 
has,  by  law,  a  right  to  add  to  his  lien  upon  a  chattel  a  charge 
for  keeping  it  till  the  debt  is  paid  ;  that  is,  in  truth,  a  charge  for 
keeping  it  for  his  own  benefit,  not  for  the  benefit  of  the  jjorson 
whose  chattel  is  in  his  possession.  That  was  the  opinion  of  all  the 
judges  of  the  courts  below,  and  I  think  their  opinion  is  perfectly 
right ""  (Somes  v.  British  Empire  Shippiiuj  Co.  (1800),  8  H.  L. 
('as.  338,  at  p.  345  :  Lord  Wensleiidale).  (21) 

This  case  was  follow(>d  and  applied  by  Stephen,  J.,  in  Bruce  v. 
Ecerson  (1883),  1  C.  &  E.  18). 
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(21)  The  mere  fact  that  a  warehouseman  who  has  a  lieu  upon  goods  for 
a  certain  sum  for  storage,  chiims  also  to  hold  tliem  for  an  untenal)le  claim, 
does  not  dispense  with  a  tender  of  proper  amount  due  (Llado  v.  Morgan, 
23  U.  C.  C.  P.  517). 

Where  the  holder  of  goods  detains  them  for  diflerent  claims  as  to  one  of 
wliicli  he  has  a  lien,  and  the  other  not,  the  owner  nuist  tender  the  proper  amount 
unless  tlie  holder  either  expressly  or  by  fair  implication  dispenses  with  it. 
Per  Ilaijardj,  J.  :  "  I  understand  the  law  to  be  that  where  the  holder  of  goods 
liavinj,'  a  clear  lien  sets  up  not  only  that  lien  Init  also  another  claim  against 
tlie  plaiutiflf  of  an  untenable  character,  the  true  owner  should  tender  the 
proper  amount  due,  or  an  amount  reasonably  sufficient  therefor,  unless  the 
defendant  either  expressly  or  by  fair  iini)lication  gives  the  owner  to  understand 
tliat  he  dispenses  with  the  ten<ler  or  offer  of  any  sum  less  than  that  which 
he  advances  as  his  claim  "  {Kendal  v.  Fit;:(jerM,  21  U.  C.  Q.  B.  585).  See 
also  Provincial  Insurance  Co,  v.  Maitland,  7  U.  C.  C.  P.  427  ;  McBride  v.  Bailey, 
G  U.  C.  C.  P.  523  ;  Buffalo  and  Lake  Huron  Rail.  Co.  v,  Gordon,  post,  p.  285. 
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Rifflit  of  Lien  gives  no  Eiyld  of  Sale. 

"  Undoubtedly,  as  a  f>onoral  proposition,  a  rip;ht  of  lien  gives  no 
right  to  sell  tho'goods"  {Pothonier  v.  Dawson  (1816),  Holt  N.  P. 
383,  at  p.  385  :   Gihhs,  (".J.). 

*'  As  regards  the  lien  which  I  am  asked  to  enforce  by  sale,  there 
is  no  question  that  it  is  in  its  nature  a  more  passive  lien.  It  is 
not  founded  upon  any  stipulation  in  the  contract,  but  arises  simply 
from  the  usage  of  trade.  It  has  lieen  settled  by  numerous 
authorities  that  such  a  lien  does  not,  in  general,  authorize  a  sale. 
.  .  .  The  authorities  .  .  .  jmint  to  the  conclusion,  that  the 
right  of  sale  cannot  bo  raised  on  the  mere  ground -of  expense  of 
retaining  the  chattel  which  is  the  subject  of  the  lien.  If  it  could, 
it  would  arise  in  every  case  of  a  lien  on  bulky  goods,  the  retaining 
of  which  must  involve  warehousing  expenses  "  (  The  Thames  Iron 
Works  Co.  v.  The  Patent  Derrick  Co.  (18G0),  1  J.  &  H.  93,  at 
pp.  97,  98  :  Sir  W.  Page  Wood,  V.-C).  (22) 


SECTION  IX. 

EXECUTION. 

"  The  general  rule  of  law  is,  that  the  sheriif  can  seize  only  such 
things  as  he  can  sell.  That  rule  of  law  still  remains,  except  so  far 
as  it  has  been  modified  by  the  Act  of  1  »fe  2  Vict.  c.  HO  [The  Judg- 
ments Act,  1838]  ;  but  that  statute  does  not  affect  the  present  case. 
If  we  consider  the  nature  of  a  lien,  and  the  right  which  it  confers, 
it  will  be  evident  that  it  cannot  form  the  subject  matter  of  a  sale. 
A  lien  is  a  personal  right,  which  cannot  bo  parted  with,  and 
coi^tinues  only  so  long  as  the  possessor  holds  the  goods.  It  is 
clear,  therefore,  that  the  sheritf  cannot  sell  an  interest  of  this 
description,  which  is  a  mere  personal  interest  in  the  goods" 
{Legy  v.  Evans  (1840),  6  M.  «&  W.  3G,  at  p.  41  :  Parke,  B.). 
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(22)  Tlie  defence  of  lien  can  only  be  pleaded  when  there  has  been  no 
conversion  of  the  goods  {Neville  v.  Schojield,  2  N.  B,  S.  C.  R.  435  ;  5 
N.  B.  S.  C.  R.  124. 

"  A  lien  upon  Ivunber  for  the  price  of  sawing  it  wonld  not  entitle  the  possessor 
of  lien  to  sell,  and  if  he  did  sell  would  not  confer  title  "  (obiter  dicta,  Burns,  J., 
in  JVhite  v.  Brown,  12  U.  C.  Q.  B.  483  ;  following  Scott  v,  Nemngton, 
1  M.  &  Rob.  252). 
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SECTION    X. 
DISTRESS. 

Goods  sent  or  delivered  by  tho  ownor  to  and  received  by  a  person 
oxcrcir-ing  a  puJiUc  trade  or  emploi/ment  to  be  by  the  lat*^er  wrought, 
iimnut'acturod,  or  matuujed  in  the  way  of  his  trade  or  employment 
while  they  are  on  the  premises  in  which  that  public  trade  or 
employment  is  carried  on,  are  privileged  from  distress  for  the 
benefit  of  trade,  e.g.,  cloth  sent  to  a  tailor,  a  horse  to  a  farrier, 
corn  to  a  mill,  materials  to  a  weaver,  etc. 

This  is  a  principle  of  the  highest  importance  to  all  hirers  of 
work,  labour  and  services.  The  following  extracts  will  show  that 
the  i)rinciple  has  existed  and  been  recognised  for  certainly  close 
upon  300  years. 

1.  "It  was  agreed/)^?"  curium  that  goods  delivered  to  any  person 
exercising  a  public  trade  or  employment  to  be  carried,  wrought 
or  managed  in  the  way  of  his  trade  or  employ,  are  for  that  time 
under  a  legal  protection,  and  privileged  from  distress  for  rent ;  but 
this  being  a  private  undertaking  required  a  farther  consideration  ; 
and  it  was  resolved,  that  any  man  undertaking  for  hire  to  carry 
the  goods  of  all  persons  indifferently,  as  in  this  case,  is,  as  to  this 
privilege,  a  conunon  carrier  ;  for  the  law  has  given  the  privilege 
in  respect  of  the  trader,  and  not  in  respect  of  the  carrier" 
{Gislmirn  v.  Ilurst  (1710),  1  Salk.  249,  at  p.  250  ;  cited  by 
Park,  J.,  in  Tliompson  v.  Mashiter  (1823),  1  Bing.  283,  at 
pp.  285,  286). 


2. 


"  There  are  five  sorts  of  things  which  at  common  law  were 


not  distrainable  ;     .     .     . 

'*  2d.  Things  delivered  to  a  person  exercising  a  public  trade  to 
be  carried  wrought  worked  up  or  managed  in  the  way  of  his  trade 
or  employ     .     .     . 

"  Things  sent  or  delivered  to  a  person  exercising  a  trade,  to  be 
"arried  wrought  or  manufactured  in  the  way  of  his  trade,  as  a 
horse  to  a  smith's  shop,  materials  sent  to  a  weaver,  or  cloth  to 
a  tailor  to  be  made  up,  are  privileged  for  the  sake  of  trade  and 
connnerce,  which  could  not  be  carried  on  if  such  things  under 
these  circumstances  could  be  distrained  for  rent  due  from  the 
person  in  whose  custody  they  are  "  {Simpson  v.  Ilartopp  (174-4), 
Willes  512,  at  pp.  514,  515  :   Willes,  (J.J.). 

3.  "  The  principle  of  the  exception  is  admirably  put  by  Lord  Holt 
in  Salkeld  [Gishourn  v.  Hurst  (1710),  1  Salk.  249,  at  p.  250],  and 
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his  lanouatTe  shows  that  tho  oxcoption  was  not  estahlished  for  tho 
benefit  of  the  imlivichial,  hut  of  trade  in  general  ;  ho  extends  it  to 
goods  to  he  carried,  wrought,  or  mannycd ;  and  are  not  goods  ]>laced 
in  the  hands  of  a  factor  to  be  managed?"  {Gilmanx,  Kaon  (1821), 
3  Br.  &  Bing.  75,  at  pp.  82,  83 :  Park,  J.). 


The  term  "  Puhlic  Trade  "  explained. 

"  The  word  '  public '  has  been  observed  xrpon  ;  but  I  cannot 
admit  that  the  trade  of  a  butcher  is  not  a  puhlic  trade,  within  the 
meaning  of  the  rule  laid  down  in  the  case  of  Oilman  v.  Elton 
(1821),  3  Br.  k  Bing.  75"  (Droum  v.  Shevil  (1834),  4  Nev.  & 
Man.  277,  at  p.  281  :  Lord  Deuman,  O.J.). 

"  Now  I  confess  that  I  do  not  understand  what  is  meant  by  a 
puhlic  trade.  I  can  understand  that  the  trade  of  a  common  carrier, 
or  of  an  innkeeper,  is  in  a  certain  sense  more  public  than  ordinary 
trades  ;  but  the  trade  of  a  tailor  is  not,  in  the  same  peculiar  sense, 
public  ;  for  it  is  quite  clear  that  a  tailor  is  not  under  awj  leijal 
ohlifjation  to  take  in  cloth  to  make  a  coat.  I  am  at  a  loss  to  see 
how  you  can  distinguish  that  trade  from  the  trade  of  a  butcher, 
and  say  that  the  latter  is  not  a  public  trade"  (ihid.,  at  p.  283: 
Patteson,  J.). 

llie  word  ^''Managed  "  explained. 

"  There  is  no  case  or  dictum  that  the  machinery  by  which  it  [the 
material  to  be  worked  upon]  is  to  be  manufactured  is  included  in 
the  privilege.  The  only  colour  for  including  it  seems  to  arise 
from  the  use  of  the  word  mancujed,  in  Gishourn  v.  Ilurst  (1710), 
1  Salk.  249  ;  but  that  appears  to  apply  only  to  the  management  of 
the  material  in  its  original  or  wrought  state,  and  \_qu,  not]  to  the 
machinery  or  engine  by  which  it  is  wrought"  {Wood  v.  Clarlie 
(1831),  1  Cr.  &  J.  484,  at  p.  498  :  Lord  L>,ndhurst,  C.B.). 

"In  Simpson  v.  Ilartopp  (1744),  Willes  512,  at  pp.  514,  515, 
the  word  '  managed '  appears  to  be  used  as  synonymous  with 
'  manufactured.'  But  that  is  too  limited  a  sense  of  the  expression  ; 
for  the  courts  have  held  that  goods  sent  to  a  factor  by  a  merchant 
are  privileged  from  distress  under  this  head.  I  think,  therefore, 
that  it  extends  both  to  the  working  up  of  goods  from  their 
unwrought  state  into  a  new  form,  as  a  manufacturer  ;  and  also  to 
the  dealing  with  the  goods  as  articles  of  trade,  in  their  original 
or  their  wrought  state  as  articles  of  conunerce,  as  a  factor.  And 
the  true  principle  seems  to  be,  that  where,  in  order  to  the 
exercising  such  a  public  trade  at  the  place  in  question,  it  is 
necessary  that  the  goods  should  be  delivered  into  the  custody  of 
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tlic  i)('rson  carryin<f  it  on  thero,  tlio  law,  in  consideration  of  tho 
licncfit  which  the  conunonwoaltli  derives  from  tlie  carryin;^-  on  of  the 
trade,  protects  from  distress  tho  ^oods  so  delivered"  {lyimpratl  v. 
<Jre(/or>/  (1836),  \  M.  &  W.  633,  at  pp.  645,  646  :  Alderson,  13.) 


I 


>^ 


The  Goods  imist  he  Sent  or  Delivered  and  Received  for  the  Piirjwse 
of  having  Somethimj  Done  to  them. 

"The  general  principle  of  law  undoubtedly  is,  that  all  goods 
found  upon  the  premise?  are  liable  to  bo  distrained  for  rent.  Upon 
that  general  rule,  two  exceptions  only  are  engrafted.  The  first  is, 
where  the  article  is  sent  for  tho  sole  purpose  of  having  the  labour 
or  skill  of  the  artisan  performed  upon  it,  and  is  to  be  returned  to 
the  owner  as  soon  as  that  purpose  has  been  accomplished.  Such 
is  the  case  of  the  horse  sent  to  the  farrier  to  be  shod  :  the  horse  is 
necessarily  taken  there  for  the  purpose,  and  necessarily  remains 
there  while  it  is  being  performed.  Such  likewise  is  the  case  of  the 
tailor,  who,  it  seems,  formerly  received  the  materials  from  tho 
employer,  to  be  fashioned  into  garments.  The  cloth,  or  other 
material,  was  sent  to  the  shop  for  the  mere  purpose  of  having 
work  done  upon  it,  and  was  to  be  returned  in  an  altered  shape. 
These  remarks  embrace  a  very  considerable  range  of  cases,  in  which 
goods  are  received  for  the  purpose  of  having  something  done  to 
them,  not  for  the  purpose  of  occupying  the  premises"  (^Parsons  v. 
(rni,jell  (1847),  4  C.  I?.  545,  at  pp.  558,  551)  :    Wilde,  C.J.). 

See  also  the  judgments  of  Lord  Ifersrhell,  L.V.,  Lord  Ksher, 
]\I.U.,  and  7'V^,"  L.J.,  in  Clarke  v.  Millwall  Dock  Co.  (1886), 
17  Q.  B.  D.  494.  (23) 

IIow  the  Princijde  is  to  he  Applied. 

"  By  our  law,  goods  entrusted  to  persons  carrying  on  public 
trades,  to  be  by  them  dealt  with,  wrought,  or  managed  in  the  way 
of  their  trade,  are  exempted  from  distress  ;  and  many  judges  have 
attempted  to  lay  down  a  rule  which  should  embrace  all  the 
exemptions  :  but  no  very  well  defined  principle  is  to  be  found 
in  any  of  the  cases  ;  and  in  applying  it  we  must  be  guided  as 
well  as  we  can  by  the  specific  instances  which  have  from  time  to 
time  occurred"  (Swire  v.  Leach  (1865),  18  C.  B.  (n.S.)  479,  at 
p.  491  :  Erie,  C.J.). 

Canadian  Cases. 

(23)  When  materials  are  supplied  Ly  claimant  to  be  manufactured  by 
execution  debtor,  and  it  is  part  of  the  agreement  that  the  finished  article  is  to 
be  the  property  of  the  claimant,  an  execution  creditor  cannot  claim  the  goods 
as  against  the  claimant  {JFellbanks  v.  Heney,  19  0.  R.  549). 
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TIw  Privilege  is  attached  to  the  Premises  for  tlie  Benefit  of 
Trade,  and  extends  no  further. 

"  Prima  facie  any  goods  founil  on  the  deinisod  premises  are 
distrainablo  for  rent.  The  law  I'or  the  benefit  of  trade  niaki's 
certain  exceptions  ;  thus,  implements  of  trade  are  not  distrainable, 
if  there  is  other  sufficient  distress  upon  the  premises ;  this  is  a 
qualified  exception.  In  other  cases,  the  exemption  is  absolute, 
such  as  arises  in  the  regular  course  of  business.  Thus,  goods 
sent  to  persons  exercising  a  i)ublic  trade,  while  they  are  on  the 
premises  in  which  that  public  trade  is  carried  on,  are  privileged 
from  distress  for  the  benefit  of  trade  ;  such  as  cloth  sent  to  a 
tailor,  a  horse  to  a  farrier,  corn  to  a  mill.  But  the  privilege  is 
attached  to  the  premises  for  the  benefit  of  trade  and  extends  no 
further"  (Lyoris  v.  Miott  (1876),  1  Q.  B.  D.  210,  at  p.  215: 
Lush,  J.). 
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CHAPTER  IX. 

HIRE  OF  CUSTODY. 


Section     I. — Agisters — 
((()  Definitions,  p.  2G8. 

(/;)  Duty  and  Responsibility  of  Agisters,  p.  268. 
(c)  Possessory  Interest  of  Agisters,  p.  271. 
{d)  Lien  of  Agisters,  p.  272. 
(e)  Distress,  p.  273. 
(/)  Reputed  Ownership,  p.  273. 

Section    II. — Warehousemen — 
(a)  Definitions,  p.  274. 

(6)  Duty  and  Responsibility  of  IFareho^isemen,  p.  274. 
(c)  Acknowledgment  of  Bailor^ s  Title,  p.  280. 
(rf)  Distress,  p.  281. 
(e)  Reputed  Omncrship,  p.  281. 

Section  III. — Wliarfingers — 
(f()  Definitions,  \f.  282. 

(i)  Duty  and  Responsibility  of  JVharfingers,  p.  282. 
(c)  Achioidedgment  of  Bailor's  Title,  p.  284. 
(rf)  Lien,  p.  285. 
(e)  Distress,  p.  287. 

This  chapter,  as  was  said  ante,  p.  233,  will  be  devoted  to  the 
second  kind  of  the  second  class  of  hire.  "  When  a  man  demands 
and  receives  a  compensation  for  the  bai'e  cxistothj  of  goods  in  his 
warehouse  or  store-room,  this  is  not  properly  a  deposit,  but  a  hiring 
of  care  and  attention  :  it  may  be  called  locatio  custodia',  .  .  .  and 
the  bailee  may  still  be  denominated  locator  openc,  since  the  vigilance 
and  care,  which  he  lets  out  for  pay  are  in  truth  a  mental  operation^'' 
(Jones,  96). 

"  Locatio  custodia',  or  the  receiving  of  goods  on  deposit  for  a 
reward  for  the  custody  thereof,  which  is  properly  the  hire  of  care 
and  attention  about  the  goods.  The  bailee  in  this  case  may  well 
enough  be  called  locator  operir,  since  the  care  and  attention  which 
he  lets  out  for  pay  are  in  truth  principally  a  mental  operation, 
although  the  custody  generally  includes  some  physical  labour. 
To  this  class  belong  warehousemen,  and  wharfingers,  and  other 
depositaries  for  hire  "  (Story,  s.  422). 


2G8 


DAILMENTS   FOR   REWAUD. 


" To  tills  class  \_Locatio  Cush)d!(r,  or  Dojiosits  for  Hiro]  belong- 
ii<fistors  of  cuttl(>,  warohouscnu'n,  forwarding  merchants,  and 
wharfingers  "  (Story,  s.  442). 


SECTION  I. 
AGISTERS. 

(a)  Definitions. 

To  aijist  means  to  feed,  graze,  or  depasture. 

Aijistment  is  "  where  other  men's  cattle  arc  taken  into  any  ground, 
at  a  certain  rat(>  per  week  ;  so  called  l)ecause  the  cattle  are  suffered 
(U/i'ser,  i.e.,  to  be  levant  et  cour/tant  there.  Many  great  farms  are 
employed  for  this  purpose"  (Wharton's  Law  Lexicon). 

Agister  or  lujistoi'  is  "one  who  agists  or  takes  in  cattle  and 
horses  at  a  certain  rate"  (Webster's  Dictionary). 

"  If  a  man  takes  in  a  horse,  or  other  cattle,  to  graze  and  depasture 
in  his  grounds,  which  the  law  calls  (u/istmenf,  he  takes  them  upon 
an  implied  contract  to  return  them  on  demand  to  tho  owner " 
(2  Bl.  Com.  p.  451). 

(b)  Duty  and  Besponsibility  of  Agisters. 

An  agister  is  obliged  only  to  observe  reasonable  care.  He  does 
not  insure,  and  is  not  answerable  for  the  wantonness  or  mischief 
of  others. 

If  a  horse  be  delivered  either  to  an  a<>istinn;  farmer  for  the 
pur})0se  of  depasturing  in  his  meadows,  he  is  answerable  for 
the  loss  of  the  horse,  if  it  be  occasioned  by  the  ordinari/  neglect 
of  himself  or  his  servants  (Jones,  p.  91). 

"As  to  agistors  of  cattle,  it  has  been  decided  that  they  are 
within  the  general  rule.  They  do  not  insure  the  safety  of  the 
cattle  agisted,  but  they  are  merely  responsible  for  ordinary 
negligence  "  (Story,  s.  443).  (1) 

As  to  what  is  ordinary  negligence,  see  ante,  p.  17,  Chapter  I. — 
Introductory,  Section  III. — Degrees  of  Care  and  Neglect. 

Canadian  Cases. 

(1)  The  plaintiff's  mare,  wl^'le  in  charge  of  the  defendant  under  a  contract 
of  summer  agistment,  was  killed  by  falling  through  the  plank  covering  of  a 
well  in  the  ilefendant'.s  yard,  the  existence  of  which  was  known  to  the 
defendant  hut  not  to  the  plaintiff,  and  to  which  yard  the  mare  with  other 
horses  of  the  defendant  hail  access  from  a  field  in  which  they  were  at 
pasture  •.—Held  {Meredith,  J.,  dissenting),  that  the  plaintiff  had  on  proof  of 
these  facts  given  sufficient  inimu  facie  evidence  of  negligence  to  cast  the  onus 
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Afjistcr  Ol)Ji(jed  only  to  take  Reasonable  Care. 

1.  Action  on  tlio  caso  ugainst  tlic  dofondant  to  recover  damages 
t'orlii.s  negligence  in  losing  a  liorse  of  tin*  plaintitF.  The  defendant 
was  a  farmer,  and  liad  received  the  plaintiffs  horse  to  agist  at 
a  stated  price.  It  appeared  that  the  horse  had  strayed  out  of  the 
defendant's  field,  and  was  lost.  At  the  time  that  the  horse  was 
missed,  several  of  the  defendant's  horses  had  likewise  strayed,  and 
had  heen  pounded.  The  latter  wcn'o  recovered,  but  the  plaintitTs 
lior.«!e  was  finallv  lost. 

"  All  the  defendant  is  oldiged  to  observe  is  reasonable  care. 
He  does  not  insure  ;  and  is  not  answerable  for  the  wantonness  or 
mischief  of  others.  If  the  horse  had  been  taken  from  his  premises, 
or  had  been  lost  by  accidents  which  he  could  not  guard  against, 
he  would  not  bo  responsible.  I  admit  that  uarticular  negligence 
must  be  proved,  by  occasion  of  which  the  horsc  was  lost,  or  gross 
general  negligence,  to  which  the  'oss  may  bo  ascribed,  in  ignorance 
of  the  s[)ecial  circumstance  which  occasioned  it.  If  ^here  were  a 
want  of  due  care  and  diligence  generally,  the  defendant  will  be 
lial)le.  The  (juestion  is,  were  the  defendant's  fences  in  an  improper 
state  at  the  time  the  horse  was  taken  in  to  agist  ?  Did  he  apply 
such  a  degree  of  care  and  diligence  to  the'  custody  of  the  liorse  as 
the  plaintiff,  who  entrusted  the  horse  to  him,  had  a  right  to  expect  ? 
I  shall  leave  it  to  the  jury  "  {Broadwater  v.  Blot  (1817),  Holt  N.  P. 
517,  at  pp.  518,  549  \   Gihhs,  C.J.).  (2) 

Doctrine  of  Scienter. 

2.  "  The  defendant  is  sued  as  an  agister  of  horses,  and  although 
such  an  agister  does  not  insure  the  safety  of  the  horses  intrusted 
to  him,  he  is  bound  to  take  reasonable  care  of  them,  and  if  they 
ar(!  killed  through  his  negligence,  he  is  liable.  At  the  trial  it  was 
proved  that  he  received  a  young  horse  from  the  jilaintiff,  and  put 
it  into  a  field  of  twelve  or  thirteen  acres  with  a  number  of  heifers, 

Canadian  Cases. 

oil  defendant  of  showing  that  reasonable  care  which  an  agister  is  bound  to 
exercise,  and  a  nonsuit  was  set  aside  (Pearee  v.  S/icj)2^or(?,  24  0.  R.  167). 

Per  Meredith,  J. :  "Tlie  agister  is  not  an  insurer.  'J'he  onus  of  proof  ot  neglect 
of  liis  dutj*  is  on  the  plaintiff,  and  had  not  Ijeen  .satisfied  in  this  case." 

(2)  Wiiere  the  evidence  is  as  consistent  either  with  the  existence  or  non- 
existence of  negligence,  it  is  a  case  for  the  jury  to  decide  whether  there  was 
or  was  not  negligence  (Henderson  v.  Barnes,  32  U.  C.  Q.  B.  176). 

Per  Ferguson,  J.  :  "  Tliere  was  no  special  contract  between  the  parties, 
Tlie  contract  was,  as  I  think,  the  ordinary  contract  for  the  pasturage  by  the 
defendant  upon  his  farm  of  the  plaintiff's  mare.  The  contract  being,  as  I  have 
stated,  the  degree  of  diligence  re(piired  by  law  of  the  defendant  was  what  is 
called  and  known  as  ordinary  diligence." 
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well  knowing  that  u  bull  in  tho  adjoining  land  was  in  tho  liahit  of 
visiting  thosd  lioiiVrs,  and  that  there  was  nothing  to  keop  him  out 
of  tho  field.  It  seems  clear  that  this  hull,  either  l)ecauso  tlu;  horse 
ha[)i)ened  to  come  between  him  and  the  heifers,  or  for  some  oIIkm' 
reason,  attacked  and  killed  it.  The  first  (jnestion  is  whether  there 
was  evidence  of  negligence  on  the  i)art  of  the  defendant.  Now,  a 
large  body  of  witnesses,  comprising  peoide  accjuainted  with  marsh 
land,  said  that  in  their  opinion  it  was  imprudent  to  turn  young 
horses  among  horned  cattle  ;  and  there  was  counter  evidences  for 
tho  defendant.  One  of  his  witnesses,  indeed,  stated  that  a  horse 
was  sometimes  put  into  a  field  with  twenty  or  thirty  bulls  and 
heifers,  but  I  think  he  rather  injured  his  own  side.  It  is  impossible 
to  lay  down  a  rule  for  every  case.  The  jury  must  bo  taken  to 
have  found  that  there  was  negligence,  and  I  am  not  prepared  to 
quarrel  with  their  finding,  as  I  should  probably  have  come  to  the 
same  conclusion  myself.  (3) 

"  Then  the  second  question  relates  to  the  law  (settled  by 
authorities  rather  than  by  reason),  that  although  the  owner  of 
an  animal,  such  as  a  cow,  which  ho  allows  to  roam  about,  is 
responsible  for  damage  caused  by  its  trespassing,  yet  that  in  the 
case  of  animals  not  of  mischevious  nature,  ho  is  entitled  to  suppose 
that  they  will  not  injure  anyone  initil  he  has  had  actual  knowledge 
to  bring  him  to  a  contrary  opinion.  Knowledge  of  the  fierceness 
of  the  animal,  called  in  pleading  the  scienter,  was  long  ago  held  to 
be  necessary.     There  is  a  case  in  Dyer's  liep.  2.5,  pi.  1G2,  where  it 

Canadian  Cases. 

(3)  "  The  test  is  not  necessarily  the  care  which  the  agister  may  exercise  as  to 
his  own  animals,  for  they  may  be  accustomed  to  a  place  of  danger  to  which  a 
strange  horse  would  be  unused,  and  he  may  choose  to  take  risks  as  to  his  own 
property  which  would  be  unwarrantable  as  to  that  of  another  for  which  he  is 
to  be  paid  "  {Boyd,  C.  :  Pearce  v.  Shepimrd,  24  O.  R.  170). 

"  The  test  in  general  is  not  what  any  particular  man  does,  but  what  men  as 
a  class  would  do  with  similar  property  as  a  class  "  (Beven's  Law  of  Negligence, 
462,  approved  by  Jhyd,  C.  (siqjra),  as  a  short  and  accurate  statement  of  the  law). 
McLean  v.  JVarnod;  10  Rettie  (Court  of  Sess.  Cas.),  1052,  followed  in  above  case. 

In  McLean  v.  JVarnock  it  was  held  that  the  fact  that  the  defendant  did  not 
know  of  the  condition  of  the  place  by  which  the  animal  was  killed  was  no  excu.se. 

"  When  the  plaintill'  gave  evidence  of  contract  and  of  loss,  the  onus  was  cast 
upon  defendant  to  shew  that  the  mare  was  killed  without  any  want  of  rea.«oii- 
able  diligence  on  his  part  {Ferguson,  J.,  siqmi  {Meredith,  J.,  diss.)).  "If  defendant 
could  show  that  misfortune  occurred  notwithstanding  reasonable  diligence  on 
his  part  then  he  would  not  be  liable  to  plaintiff"  {Ferguson,  J.,  supra). 

"I  am  of  opinion  that  there  may  well  be  negligence  in  not  knowing  or 
endeavouring  to  know  a  fact  or  condition  of  things,  and  that  the  consideration 
of  the  question  of  negligence  or  not  is  not  always  confined  to  cases  in  which 
the  parties  sought  to  be  charged  did,  or  omitted  to  do,  something  after  actual 
knowledge  of  the  facts"  {Ferguson,  J.,  in  Pearce  v.  Sheppard), 
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was  so  held,  and  in  tho  marji^in  of  that  case  there  nro  references 
to  earlier  authorities  in  tlie  Year  Hooks,  and  to  tho  Book  of 
Kxodiis,  c.  xxi.  V,  21).  1  suppose  that  tliis  hiw  was  suited  to  the 
convenience  of  earlier  times,  when  cattle  wore  left  to  wander 
about  on  o[)en  coniinons,  and  it  was  thour;ht  that  tho  mere  fact 
tliat  hulls  sometimes  toss  people  was  not  by  itself  enouffh  to  make 
tlieir  owners  liable  for  their  acts.  The  question  is  :  Does  this 
|)riuciple  obli^^e  us  to  hold  as  a  matter  of  law  that  it  cannot  be 
iK'lili^once  on  tho  ])art  of  an  ajrister  of  horses  to  assume  that  bulls 
and  cows  are  likely  to  bo  (juiet,  and  to  put  a  hors((  amon^  them  ? 
1  tbiidi  that  this  proposition  is  a  noii  ncijiiitiir  upon  the  law  as  to 
mischievous  animals.  I  do  not  say  that  the  defendant's  act  would 
ill  all  cases  necessarily  be  negligence,  but  it  is  a  question  of  fact 
whether  he  took  sufficient  cai-e  or  not,  and  tho  doctrine  of  scienter, 
which  as  1  have  said,  deper^j  mainly  upon  authority,  ought  not  to 
he  extended  to  a  contract  to  take  reasonable  care  "  (»S'm/f/t  v.  Cook 
(IS7')),  1  Q.  B.  D.  7y,  at  pp.  81,  «2,  «:] :  Blackburn,  J.). 

There  is  no  Common  Law  Dutij  of  the  Ayister  to  Redeliver  the 

Cattle  or  Horses. 

"  Tho  common  law  duty  of  the  defendant  was  to  take  care  of  the 
pigs  delivered  to  him,  in  order  that  the  i)laintiil"  might  come  and 
take  them  [away  ;  but  the  count  alleges,  that  the  defendant,  in 
consideration  of  the  reward  to  be  paid,  undertook  and  agreed 
to  take  care  of  the  pigs,  and  to  redeliver  them  to  the  plaintiff,  and 
tlio  breach  is  that  he  did  not  redeliver  them.  That  requires 
something  to  be  done  by  the  defendant  beyond  the  common  law 
duty.  The  obligation  to  redeliver  arose  out  of  the  agreement 
alone"  (Corbett  v.  Fackimjton  (1827),  6  B.  &  C.  2G8,  at  pp.  271, 
272  :  Jiaijleij,  J.  See  also  Turner  v.  Stallibrass,  [1898]  1  Q.  B. 
5G,  at  p.  59,  the  judgment  of  Collins,  L.J.).  (4) 

(c)  Possessory  Interest  of  Agisters. 
The   agisting    farmer    may   vindicate,   in   his   own    right,  his 
I)ossessory  interest  against  any  stranger  or  third   person  (2  Bl. 
Com.,  p.  453). 

Canadian  Cases. 

(4)  I'laiiitiff  sold  a  pair  of  horses  to  defendant,  who  sent  them  back  as  not 
Hgit'L'ing  witli  fin  alleged  warranty.  The  plaintilf  gave  him  repeated  notice  to 
take  tlieiii  again,  and  that  unless  he  did  so  she  would  charge  him  for  their  keep. 
Di'tViidant,  in  answer,  insisted  that  he  had  a  right  to  return  them.  The 
l)laiiitiff  having  sued  upon  common  counts  for  agistment  and  pasturage,  the 
jury  found  that  th'.i  horses  belonged  to  the  defendant : — Held,  that  the  plaintiflf 
could  not  recover,  for  the  mere  fact  of  ownership  would  not  make  defendant 
liable,  and  the  evidence  as  to  his  conduct,  etc.,  tended  to  negative  any  implied 
lefpiest  or  promise  to  pay  {Hallidaij  v.  White,  23  U.  C.  Q,  B.  593). 
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A)i  Aithlcr  ma;/  hrhnj  Trover. 

"  An  a<,fii<t('r,  tfec,  ii  carrier,  a  factor,  may  Itring  trover  :  ovon  a 
f^oiKM'al  l)ailin('iit  will  .siitHcc,  without  Ix'iii^  mad*'  tor  any  special 
purpose,  l)iit  only  tor  tlie  IxMicHt,  of  tlie  riijlitfiil  owner.  Here  is 
a  ;j;eneral  liailinenf.  It  would  Ijc  monstrously  inconvonient  if 
a  wron^^doer  coidd  come  and  tak(^  tliin;.fs  out  of  tlie  jjossessioii 
of  him  who  had  ])ossession  under  the  rightful  owner  "  (SuKon  v. 
JJiirk-  (1810),  2  Taun.  ;5()2,  at  pp.  aoil,  ;510  :    Chamlm;  J.). 

edited  hy  Pavk,  J.,  in  Barton  v.  Ifujlicg  (1821),  2  IMnj,'.  17:i, 
at  p.  ITU. 

(d)  Lien  of  Agisters. 

An  Agister  has  no  Lien  at  Common  Law. 

Action  of  trover  for  tive  kine. — One  liel<j;ravo  was  possessed  of 
five  kine,  and  put  them  to  -'nsturage  with  the  defendant,  and 
agreed  to  pay  to  him  twelve  jx'nce  for  every  cow  weekly  as  loni; 
as  they  remained  witii  him  at  pasture  ;  and  afterwards  lielf^ravc 
sold  them  to  the  plaintitf,  and  he  required  them  of  the  defendant, 
who  refused  to  deliver  them  to  the  plaintiff,  unless  he  would  pay 
for  the  pasturajje  of  them  for  the  time  that  they  had  been  with 
him,  which  amounted  to  ten  pounds.  Afterwards,  one  Foster 
payin<5  him  the  said  ten  pounds  by  the  appointment  of  Uelgrave, 
lie  delivered  the  five  beasts  to  Foster. 

Jones  and  Croke,  J  J.,  conceived,  that  this  denial  upon  demand, 
and  delivery  of  them  to  Foster,  was  a  conversion,  and  that  \w  may 
not  detain  the  cattle  ajj^ainst  him  who  bought  them  until  the  ton 
pounds  be  paid,  but  is  enforced  to  have  his  action  against  him  who 
put  them  to  pasturage.  And  it  is  not  like  to  the  cases  of  an 
innkeeper  or  tailor  ;  tliey  may  retain  the  horse  or  garment 
delivered  them  until  they  be  satisfied,  but  not  when  one  receives 
horses  or  kine  or  other  cattle  to  i)asturage,  paying  for  them  a 
weekly  sum,  unless  there  be  such  an  agreement  betwixt  them 
(Chapman  v.  Allen  (1G;J2),  Oro.  Car.  271). 

"The  general  rule,  as  laid  down  by  JJesf,  C.J.,  in  Bevan  v. 
Waters  (1828),  Moo.  «&  Malk.  235,  at  p.  230,  and  by  this  court  in 
Scarje  v.  Moryan  (1838),  4:  M.  &  W.  270,  is,  that  l)y  the  general 
hiw,  in  the  absence  of  any  special  agreement,  whenever  a  party 
has  expended  labour  and  skill  in  the  improvement  of  a  chattel 
bailed  to  him,  he  has  a  lien  upon  it.  Now,  the  case  of  agistment 
does  not  fall  within  that  principle,  inasmuch  as  the  agister  does  not 
confer  any  additional  value  on  the  article,  either  by  the  exertion  of 
any  skill  of  his  own,  or  indirectly  by  means  of  any  instrument  in 
his  possession,  as  was  the  case  with  the  stallion  in  Scarfe  v.  Morgan ; 
he  simply  takes  the  animal  to  feed  it.     In  addition  to  which  we 


AfllWIKIlS. 


•ir.s 


liiivc  the  express  iintliority  of  ('/uijidudi  v.  Allen  (1G32).  ("ro.  Car. 
271,  that  an  a^fistcr  lias  no  lien  ;  and  altlionffli  |)ossil)ly  that  case* 
may  have  liccn  (leciih'd  on  the  special  ;j;roun(l  that  there  had  heon 
an  a^reeni(>nt  hetwoen  the  parties,  or  a  conversion  ot"  the  animal 
liad  taken  place,  still  it  is  also  cpiite  possilde,  that  it  nii;;lit  have 
prooee(led  on  the  niore  freneral  principle,  that  no  li(Mi  can  exist  in 
the  case  of  a<i;istinent  ;  and  it  was  so  understood  hy  this  court  In 
JihImi,  v.  E(li(-rl(l,)e  (1m;j;-{),  1  C.  &  M.  713.  The  analogy,  also,  of 
I  lie  case  of  the  livery-stahlo  keeper,  who  has  no  lien  by  law, 
t'lirnishos  an  additional  reason  why  none!  can  exist  here  ;  for  this  is 
a  case  of  an  agistment  of  milch  cows,  anil,  from  the  very  nature  of 
the  suhject-matter,  the  owner  is  to  have  possession  of  them  durinj^ 
the  time  of  milking  ;  which  estahlishes  that  it  was  not  intended 
that  the  agister  was  to  have  the*  entire  possession  of  the  thing 
hailed  :  and  there  is  nothing  to  show  that  the  owner  might  not,  for 
that  purpose,  have  taken  the  animals  out  of  the  field  wherein  they 
were  grazing,  if  he  had  thought  proper  so  to  do.  This  claim  of 
lien  is  therefore  inconsistent  with  the  necessary  enjoyment  of  the 
[iroperty  of  the  owner"  {JurLson  v.  Cumni/iis  (1831)),  ">  M.  &  W. 
312,  at  pp.  34lt,  350  :  /'avh',  15.). 
Of  course  an  agister  may  have  a  lien  by  special  agreement. 

(e)  Distress. 

'•There  is  also  the  old  case  in  which  it  is  said  that  cattle  taken 
in  to  agist  are  distrainable.  1  cannot  help  thinking  that  if  it  were 
shown  that  a  person  exercised  the  trade  of  agisting  cattle,  the  same 
jirinciple  would  aj)ply  as  in  the  case  of  a  pawnbroker  '*  (Miles  v. 
Fio'lu'f  (1«73),  L.  1{.  8  Q.  B.  77,  at  pp.  82,  83  :  Mellor,  J.). 

"  The  law  of  distress  by  which  one  man's  goods  are  made  to  pay 
tor  another  man's  debt,  is  not  one  which  should  be  carried  beyond 
the  limits  to  which  it  has  already  been  confined  "  (ili/'d.,  at  p.  83  : 
Archibald,  J.). 

8ee  also  ante,  p.  2G3,  and  The  Agricultural  Holdings  (England) 
Act,  1883  (4G  &  47  Vict.  c.  61),  s.  45,  and  the  cases  of  London  and 
Yorkshire  Ba)ik  v.  JJelton  (188.')),  15  Q.  B.  D.457  ;  am\  Masters  v. 
Green  (1888),  20  Q.  B.  D.  807,  as  to  when  live  stock  taken  iu  by 
a  tenant  of  a  holding  to  which  the  Act  applies  (see  s.  54)  to  be  fed 
iit  a  fair  price  may  be  distrained. 

(f )  Reputed  Ownership. 
See  post,  p.  335. 
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SECTION  II. 
WAREHOUSEMEN. 

(a)  Definitions. 

A  waiv/iouse  is  a  storobouso  tor  <;oods. 

A  warehoiisenuia  is  he  that  owns  or  keeps  a  warehouse.  (5) 

(b)  Duty  and  Responsibility  of  Warehousemen. 

Previous  Barcjain  Necessary. 

"  A  man  has  no  right  to  keep  my  property,  and  charge  for  the 
standing  of  it,  unless  there  was  a  i)revious  bargain  between  him 
and  me,  or  between  him  and  some  agent  authorized  by  me " 
(Bu.vton  V.  Baiujhan  (l^S-i),  G  C.  &  P.  074,  at  p.  67(5 :  Alderson,  B., 
in  summing  up).  (6) 

Canadian  Cases. 

(5)  When  wlieat  is  left  with  a  warehouseman  by  a  farmer  (the  owner),  and 
the  sale  price  to  be  thereafter  lixetl,  the  fact  that  the  risk  of  fire  is  to  be 
borne  by  the  farmer,  and  the  wheat  kejit  in  a  separate  bin,  is  strong  evidence 
that  no  sale  was  elfected  (Isaac  v.  Andrews,  28  U.  C.  C.  P.  40). 

The  plaintitf,  a  farmer,  left  552  bushels  of  barley  with  defendant,  getting  a 
receipt  from  defendant  of  his  having  received  it  from  the  i^laintitf  in  store. 
The  plaintiff  intended  to  sell  it  to  tlie  defendant,  but,  as  the  market  price  was 
low,  it  was  leit  with  him.  The  dufemlant  mixed  it  with  other  barley  and  sold 
it,  dealing  with  it  as  his  own,  the  plaintitl"  being  at  liberty  at  any  time  to 
accept  the  market  price,  or  to  call  for  tlie  return,  not  of  the  identical  barley, 
but  of  an  ec^ual  (juantity  of  the  same  quality,  but  no  price  was  agreed  upon, 
nor  any  barley  ruturned.  The  defendant's  premises  were  destroyed  by  fire, 
and  it  was  held  that  defendant  was  liable  (Benedict  v.  Kcr,  29  U.  C.  C.  P.  410  ; 
following  Soutit  Australian  v.  lUindell,  L.  l\.  3  P.  C.  101  ;  Isaac  v.  Ayidreii's, 
sjqyra,  distinguished). 

There  are  two  classes  of  persons  authorised  to  issue  warehouse  receipts  by 
.«.  7  of  43  Vict.  c.  22  (D.),  substituted  for  34  Vict.  c.  5,  s.  45  (D.),  viz.,  bailees  of 
goods  and  keepers  of  a  wareliL  use,  etc.,  and  the  same  sort  of  proof  is  not  required 
in  the  case  of  the  latter  as  in  the  former.  The  test  of  their  validity  does  not 
necessarilydependuponprovingthatthewaruhousoman  was  actually,  visibly, and 
continuously  in  ])ossession  of  them  from  iirt^t  to  last  (lie Monteith,  10  0.  E.  529). 

Wherever  there  is  a  delivery  of  property  on  a  contract  for  an  equivalent  in 
money  or  some  other  valuable  commodity,  and  not  for  the  return  of  identical 
in  its  orij^inal  or  an  alteinl  form,  this  is  a  transfer  of  pioperty  for  value — it  is 
a  sale,  and  not  a  bailment.  If,  however,  the  written  contract  in  such  case 
stipulates,  as  it  often  does,  that  the  property  remains  at  the  risk  of  the  owner, 
it  seems  equally  clear  that  in  such  case,  the  transaction  oui,dit  not  to  be 
considered  a  sale,  but  only  a  bailment  (Clarke  v.  McClellan,  23  O.  P.  465). 

(G)  The  legal  obligation  of  a  pond-keeper  is  the  same  as  that  of  a  ware- 
house-keeper ;  and  in  the  absence  of  an  agreement  or  general  usage  of  trade, 
establishing  a  general  lien,  he  has  only  a  special  lien  on  timber  in  his 
possessiim,  for  his  reasonable  charges  for  the  care  of  it  (Jack  v.  Eayle,  N.  B.  R. 
2  All.  95). 

When  wheat  or  other  nierchacdise  is  received  in  a  warehouse  or  elevator 
nominally  on  storage  for  the  perbi)n  delivering  it,  but  on  such  terms  that  the 
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When  the  Warehouse  man's  Liability  Commences^  and 
when  it  Ends. 

"  The  most  important  practical  question,  which  arises  in  respect 
to  warehousemen,  is  to  ascertain  when  their  liability,  as  such, 
hei^ins  and  ends  ;  or,  in  other  words,  when  their  duty  of  custody 
commences  and  finishes  "  (Story,  s.  •i'lS).  (7) 

Goods  were  directed  to  the  plaintiff  at  Stockijort,  and  were 
delivered  to  the  defendants  to  be  carried  from  Stourport  to 
^lanchester  ;  they  arrived  safe  at  Manchester  on  Sei)tember  30th, 
were  that  evening  put  into  the  defendants'  warehouse  there, 
wliere  (together  with  other  goods)  they  were  consumed  by  an 
accidental  fire  that  night,  and  before  any  carrier  came  from 
Stockport,  to  whom  the;y  could  be  delivered. 

"  If  the  defendants  were  considered  merely  as  warehousemen, 
there  would  be  no  pretence  to  say  that  they  were  liable  for  such 
an  accident  as  the  present.  The  case  of  a  carrier  stands  by  itself 
upon  peculiar  grounds  ;  he  is  held  responsible  as  an  insurer  ;  and 
the  reason  given  in  the  books  (whether  well  or  ill-founded  is 
iininatorial  here),  is  to  prevent  fraud.  But  I  do  not  see  how  we  can 
oou[)le  the  character  of  the  carrier  with  that  of  the  warehouseman, 
iu  which  last  the  defendants  are  not  liable  here,  they  not  having 
been  guilty  of  laches"  {Garside  y.  Tlie  Proprietors  of  the  Trent 
Xacifjation  (1792),  -i  T.  11.  581,  at  p.  582  :  Lord  Keni/on,  (J.J.). 


Canadian  Cases. 

identical  goods  are  so  mixed  up  with  others  that  they  cannot  be  returned,  and 
the  well-uudci'stood  course  of  the  business  is  that,  unless  a  i^rice  is  agreed  on, 
the  party  delivering  the  goods  can  only  require  an  e(j[uivalent  amount  of  the 
same  kind  and  quality  to  be  accounted  for  to  him,  the  contract  between 
the  parlies  is  really  one  of  sale  and  not  of  bailment,  whether  the  vendor  is  to 
receive  the  price  lu  money  en'  an  equal  (quantity  of  goods  or  has  an  option 
to  do  either,  as  the  property  in  the  goods  has  passed  to  the  warehousemen 
(Lmdor  v.  Nicol,  12  Man.  Eeps.  224). 

(7)  jyarehoiiseriuiii. — A  warehouseman  receiving  goods  to  forward,  discharges 
liis  underUiking,  and  consequent  liability  by  delivering  them  properly  directed 
to  the  master  of  a  steamer,  or  other  vessel,  on  board  of  his  vessel  engaged  in 
tlie  carrying  trade  between  the  jjlace  at  which  the  goods  were  received,  and 
the  place  to  which  they  are  to  be  forwarded  (jjer  liobinson,  C  .J .  :  Beckett  v, 
Urquhart,  1  U.  C.  Q.  b/i88). 

Where  flour  was  delivered  to  the  defendants,  who  were  warehousemen  and 
common  carriers,  with  directions  to  sell  snch  portions  of  it  as  they  could 
(luring  the  winter  and  put  the  remainder  in  transitu  for  the  plaintiff  iu  the 
s])riug,  and  some  sales  having  been  made  before  the  navigation  opened  in  the 
spring,  an  accidental  fire  destroyed  the  remainder  of  the  flour,  without  any 
default  or  negligence  of  defendants  : — Held,  that  as  the  flour  at  the  time  of  the 
tire  was  in  the  hands  of  the  defendants  as  warehousemen,  and  not  as  conuuon 
carriers,  that  they  are  not  responsible  for  its  loss  (//er  Hobinson,  C.J.  :  Ainkell  v. 
McPherson  et  al,  1  U  C.  Q.  B.  318). 
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"  The  keepin<i;  of  the  goods  in  the  warehouse  is  not  for  the 
convenience  of  the  carrier,  but  of  the  owner  of  the  goods  ;  for 
when  the  voyage  to  IManchester  is  performed,  it  is  the  interest  of 
the  carrier  to  get  rid  of  them  directly  ;  and  it  was  only  because 
there  was  no  person  ready  at  jManchester  to  receive  these  goods,  that 
the  defendants  were  obliged  to  keep  them"  {Ibid.  :  Duller,  J.). 

In  Thomas  v.  Datj  (1803),  -i  Esp.  202,  at  pp.  202,  203,  Lord 
Ellenhorowjli  said  The  whole  (juestion  turned  upon  the  single  point 
of.  When  the  warehous>enian's  liability  commenced,  and  the  agency  of 
the  carman  eiuled  ?  for  until  the  "oods  were  delivered  to  the  ware- 
houseman,  the  carman  was  to  be  considered  as  the  agent  of  the 
person  sending  them ;  but  when  the  warehouseman  took  them  into 
his  own  hands,  the  moment  the  warehouseman  applied  his  tackle 
to  them,  from  that  moment  the  carman's  liability  commenced 
\_qiu  ended].  It  has  been  urged,  said  his  lordship,  that  the  defen- 
dant's servants  offered  him  the  use  of  slings.  These  are  provided 
by  the  defendant  ;  and  he  is  bound  to  see  that  they  are  of  sufficient 
strength,  and  fit  for  the  purpose  ;  and  he  should  not  apply  his 
tackle,  luiless  that  could  be  performed  which  he  was  bound  to. 
If  the  slings  were  necessary,  the  refusal  of  the  carman,  or  his 
declining  the  use  of  them,  will  not  exempt  the  warehouseman  : 
he  ought  to  have  insisted  on  the  carman's  using  them  ;  and  if  he 
refused,  he  should  have  repudiated  those  goods,  and  refused  to 
accept  them.  It  appears  here,  that  the  damaged  pack  of  linen 
was  in  the  crane,  and  lifted  from  the  cart :  it  was  then  in  his 
possession  ;  and  being  so,  I  think,  in  point  of  law,  he  is  liable  for 
the  loss. 

Care  and  D/l/r/ence. 

A  warehouseman  is  only  obliged  to  exert  reasonable  care  and 
diligence  in  taking  care  of  the  things  deposited  in  his  warehouse. 

"  As  to  warehousemen,  it  is  also  clear  that  they  come  within  the 
general  rule,  and  are  bound  only  to  take  common  or  reasonable 
care  of  the  commodity  intrusted  to  their  charge"  (Story,  s.  444). 


Jleasonahle  Diligence, 

In  Cailijf  v.  Danrers  (171)2),  1  Peake  15;"),  Lord  Keni/on  said, 
that  a  warehouseman  was  only  obliged  to  exert  reasonable  diligence 
in  taking  care  of  the  things  deposited  in  his  warehouse.  That  he  was 
not,  like  a  carrier,  to  be  considered  as  an  insurer,  and  liable  for  all 
losses  happening  otherwise  than  by  the  act  of  God  or  the  king's 
enemies  ;  and  that  the  defendant  in  the  present  case,  having 
exerted  all  due  and  common  diligence  for  the  preservation  of  the 
cominudity,  was  not  liable  to  any  action  for  this  damage,  which  he 
could  not  prevent. 
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Negligence, 

The  defendant  was  an  upliolsterer  ;  the  plaintiff  was  an  offieei' 
in  the  army;  and  being  about  to  leave  London,  he  sent  his  trunk 
to  the  defendant's  house  for  safe  custody,  and  he  was  to  pay  him 
\s.  per  week  for  the  house-room.  When  the  plaintiff  returned, 
ho  received  the  trunk,  but  the  whole  of  the  contents  had  been 
taken  out. 

"  To  support  an  action  of  this  nature  (on  the  case),  positive 
negligence  must  be  proved.  It  has  appeared  in  evidence  in  this 
case,  that  the  goods  were  lodged  in  a  place  of  security,  and  where 
things  of  much  greater  value  were  kept.  This  is  all  that  it  is 
incumbent  on  the  defendant  to  do  ;  and  if  such  goods  are  stolon 
by  the  defendant's  own  servants,  that  is  not  a  species  of  negli- 
gence of  a  description  sufficient  to  support  this  action,  inasmuch 
as  he  has  taken  as  much  care  of  thorn  as  of  his  own  "  (F/'nncane  v. 
Small  (1795),  1  Esp.  315,  at  p.  316  :  Lord  Kenijon). 

Reasonable  Care. 

"  We  take  it  to  be  established  law  that,  by  the  custom  of 
England,  this  extreme  liability,  making  the  bailee  an  insurer,  is 
confined  to  carriers  and  innkeepers,  and  that  livery  stable  keepers 
and  warehousemen  come  within  what  Lord  Holt  calls  the  second 
sort,  as  to  which  he  says,  *  The  second  sort  are  bailiff's,  factors,  and 
such  like.'  As  to  this  sort,  he  says  the  bailee  is  only  bound  to  take 
reasonable  care  ;  and  '  the  true  reason  of  the  case  is,  ft  would  he 
nnreasonahle  to  charge  Mm  icith  a  trust  further  than  the  nature  of 
the  thing  put  it  in  his  power  to  perform  it.  But  it  is  allowed  in 
the  other  cases  '  {i.e,,  the  carrier  and  innkeeper)  '  by  reason  of  the 
necessity  of  the  thing.'  The  obligation  to  take  reasonable  care  of 
the  tliinfj  intrusted  to  a  bailee  of  this  class  involves  in  it  an  obliga- 
tion  to  take  reasonable  care  that  any  building  in  which  it  is 
deposited  is  in  a  ])roper  state,  so  that  the  thing  therein  deposited 
may  be  reasonably  safe  in  it"  (Searle  v.  Laverick  (187'4),  L.  U. 
9  Q.  B.  122,  at  pp.  12G,  127  :  Blackburn,  J.).  (H) 

Canadian  Cases. 

(8)  It  was  said  by  Draper,  J.,  that,  "  When  the  bailment  is  of  that  character 
wliich  is  both  for  the  benefit  of  the  bailor  and  bailee  and  falls  within  the 
tlass  of  locatio  npcrin  faciendi,  it  is  well  established  that  an  ordinary  and 
average  degree  of  diligence  is  sufficient  to  exempt  the  bailee  from  responsi- 
bility. We  disclaim  all  idea  that  the  party  wlio  sends  his  goods  to  be 
warehoused  is  to  inquire  into  the  fitness  or  safety  of  the  building  where  they 
are  to  be  received.  He  has  a  right  to  expect  that  the  building  will  be 
reasonably  fit  for  that  jmrpose  ;  that  there  shall  be  no  gross  negligence  either 
in  that  respect  or  in  protecting  the  goods  against  spoliation  or  destruction. 
But  he  has  no  right,  in  our  opinion,  to  expect  anything  beyond  ordinary  and 
average  care  in  the  one  particular  more  than  in  the  other  ;  and  the  question 
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Government  as  WareJiousemen. 

"  Their  lordships  can  see  no  reason  to  doiibt  that  the  relation  in 
which  the  Government  [of  Queensland]  stood  to  the  appellant 
company,  was  simply  that  of  bailees  for  hire.  They  were  therefore 
under  a  le^^al  obhVation  to  exercise  the  same  degree  of  care,  towards 
the  jireservation  of  the  f];oods  entrusted  to  them  from  injury,  which 
might  reasonably  be  exjiected  from  a  skilled  storekeeper,  actpiaiiited 
with  the  risks  to  be  a])])rehended  either  from  the  character  of  the 
storehouse  itself  or  of  its  locality  ;  and  that  obligation  included, 
not  only  tlu;  tluty  of  taking  all  reasonable  precautions  to  obviate 
these  risks,  but  the  duty  of  taking  all  projier  measures  for  the 
protection  of  the  goods  when  such  risks  were  imminent  or  had 
actually  occurred.  ...  It  would  be  very  dangerous 
doctrine,  for  which  there  is  not  a  vestige  of  authority,  to  hold  that 
a  dejiositor  of  goods  for  safe  custody,  who,  by  himself  or  his  ser- 
vants, has  had  an  opportunity  of  observing  certain  defects  in  the 
storehouse,  must  be  taken  to  have  agreed  that  any  risk  of  injury 
to  his  goods  which  might  possibly  be  occasioned  by  these  defects 
should  be  borne  by  him,  and  not  by  his  paid  bailee.  The 
authorities  relating  to  the  vexed  maxim  '  Volenti  non  Jit  injxiria ' 
have  no  bearing  whatever  upon  the  point.  From  the  very  nature 
of  the  transaction  the  depositor  is  entitled  to  rely  upon  the  care 
and  skill  of  his  bailee "  (Brahant  Sf  Co.  v.  Kinp,  [1895]  A.  C. 
632,  at  pp.  640,  641  :  Lord  Watson  delivering  the  judgment  of 
the  judicial  committee). 

Llahiliti/  of  WareJiousemen  for  their  Employees. 

Defendants  were  the  occupiers  of  a  bonded  warehouse  in  Liver- 
pool, and  for  the  purpose  of  removing  some  barrels  of  flour  from 
their  warehouse,  they  employed  a  master  porter  who  used  his  own 
tackle  and  brought  and  paid  his  own  men.  Th(^  injury  to  the 
plaintiil'  was  occasioned  by  a  barrel  falling  on  him  in  consequence 
of  part  of  the  tackle  of  the  master  porter  failing  while  it  was 
being  used  by  the  master  porter's  men.  The  contention  of  the 
defendants  was  that  the  plaintitfs  remedy  was  against  the  master 
porter  and  not  against  them. 

"It  seems  to  me  to  make  no  difference  whether  the  persons 
whose  negligence  occasions  the  injury  be  servants  of  the  defendants. 


Canadian  Cases. 

for  the  jury  and  on  which  the  defendant's  liability  depends  in  law,  is, 
whether  the  evidence  shows  r.  want  uf  that  ordinary  and  avera},'e  care.  The 
fact  of  the  buihlinf,'  having  fallen  from  a  defect  in  the  Ibunihition  is  not 
conclusive  evidence  against  tlie  warehouseman,  for  that  might  happen  without 
any  negligence  on  his  part"  {Wilmot  v.  Jarvis,  12  U.  C.  Q.  B.  641).  See  also 
Brown  v.  Defoe,  21  0.  A.  R.  466. 
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paid  by  daily  wagps,  or  ho  broufflit  to  tlio  warehouse!  l)y  a  person 
employed  hy  the  defendants.  The  latter  i'requently  occurs  in  a 
liir^e  [tlace  like  Liverpool,  where  many  persons  exercise  the  occu- 
•jiuion  of  a  master  porter.  Hut  tlu^  law  is  the  same  in  each 
case"  (Jx'an(lel.wn  v.  Murra//  (IbiJS),  8  A.  it  E.  l(li»,  at  p.  IK-J  : 
LIttU'dale,  J.).  (D) 

KeepiiKj  Goods  in  a  Place  not  Contravted  for. —  Jicmoteness 

of  J}am(i()e. 

Th<!  action  was  to  recove*  th(!  value  of  certain  drapery  goods 
warcihoused  hy  the  defcMidant  for  the  i)laintiti^',  which  were  destroyed 
liy  lire.  The  contract  was  that  the  goods  should  he  de])Osite(l  at 
the  defendant's  repository  at  Kingslan<l  Koad,  hut  a  portion  of 
them  wer((  deposited  hy  the  defeuihint  elsewhere,  and  a  tiro 
occurring,  they  were  destroyed.  The  plaintitt"  had  insured  the 
goods,  giving  Kingsland  Road  as  the  place  where  they  were 
deposited,  and  in  consecjuence  lost  the  henetit  of  the  insurance. 

"  I  think  the  plaintift'  is  entitled  to  judgment.  It  seems  to 
ine  iini»ossihlo  to  get  over  this  point,  that  by  the  finding  of  the 
jiny  there  lias  been  a  breach  of  contract.  The  defendant  was 
entrusteil  with  \:\w  goods  for  a  particuliir  purpose  and  to  keep 
tlicin  in  a  particular  place.  lie  took  them  to  another,  and  must 
1)1'  rosi)onsible  for  what  took  place  there.  The  only  exception  I 
so(!  to  this  general  rule  is  where  the  destruction  of  the  goods  must 
take  place  as  inin'itahly  at  one  place  as  at  the  other.  If  a  bailee 
elects  to  deal  with  the  property  entrusted  to  him  in  a  way  not 
authorised  by  th(!  bailor,  he  takes  u|)on  himself  the  risks  of  so 
doing,  except  where  the  risk  is  independent  of  his  acts  and 
iidicrent  in  the  property  itself.  That  proposition  is  fidly  sup- 
ported by  the  case  oi'  Jhir/'s  v.  (hivt'ett  (18150),  0  Bing.  71t»,  which 
contains  very  little  that  is  not  applicable  to  this  case  "  (Ij/IIci/  v. 
Jhmhleday  (1881),  7  Q.  B.  D.  510,  at  p.  511  :    Grove,  J.). 


Deliver//  hj  Warehouseman  under  a  Fonjed  Order. 

Trover  for  hides. — The  hides  in  question  were  lying  in  the 
warehouse  of  the  London  Dock  Co.  in  the  name  of  Lubbock  &  Co., 
the  owners. 

Canadian  Cases. 

(9)  Plaintiff  deposited  goods  in  defendiint's  warehouse  (which  was  also  a 
boiidiui,'  warehouse)  with  directions  not  to  deliver  them  except  to  his  order. 
F.,  for  whom  XV.z  goods  were  intended,  hut  to  whom  the  defendant  was 
directed  not  to  leliver  them  without  payment,  paid  the  duty  at  the  custom- 
house, and  obtained  a  permit  to  release  the  ^,mods  from  the  public  warehouse, 
and  then  got  possession  of  them  from  the  defendant's  clerk  •.—Held,  that  the 
defendant  was  liable  to  the  jilaintiff  for  the  goods  {Gunnison  v.  Thomas,'S.  B.  R., 
Stephen's  Digest,  1880,  203).    See  also  JVilmot  v.  IViulsworth,  post,  p.  283. 
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The  brokers  of  Lubbock  &  Co.  sent  to  tlie  latter  a  sale  note, 
from  which  it  appeared  tliat  they  had  sold  the  hides  to  Broadhead, 
a  dealer  in  the  country. 

Lubbock  &  Co.,  the  ])laintiffs,  sent  an  order  to  the  London 
Dock  Co.  to  deliver  the  hides  to  the  order  of  Broadhead.  It  was 
discovered  that  Broadhead  had  not  ])urchased  any  <ioods  of  th(> 
plaintiffs.  The  plaintiffs  then  directed  the  London  Dock  Co,  to 
rehouse  the  goods  in  the  name  of  the  plaintiffs,  but  it  appeared  in 
the  meantime  the  London  Dock  Co.  had  delivered  the  hide«  u|)on 
an  order,  purporting  to  have  been  made  by  Broadhead,  but  which 
turned  out  to  be  a  mere  forirery. 

Lord  EUenhoroiirili  was  of  opinion  that  the  defendants  had 
delivered  the  hides  without  authority,  and  the  plaintiff's  were 
entitled  to  recover  {Lithhoch  v.  InaVs  (1815),  1  Stark.  104). 

(c)  Acknowledgment  of  Bailor's  Title. 

Trover  for  malt.—  The  plaintiff  gave  in  evidence  an  order  from 
Knight  to  the  defendants,  who  were  warehousemen,  to  hold  the 
malt  on  the  ])laintiff's  account,  a  written  acknowledgment  from  the 
defendants  that  they  held  it  on  the  ])laintiff''s  account  ;  and  that 
he  advanced  7,500/,  to  Knight,  for  which  the  malt  was  to  he 
a  security. 

"  Whatever  the  rule  may  be  between  buyer  and  seller,  it  is  clear 
the  defendants  cannot  say  to  the  plaintiff',  '  the  malt  is  not  yours,' 
after  acknowledging  to  hold  it  on  his  account.  By  so  doing  they 
attorned  to  him  ;  and  I  should  entirely  overset  the  security  of 
mercantile  dealings,  were  I  now  to  suff'er  them  to  contest  his 
title"  (10)  (Stonard  v.  Dunhin  (1810),  2  Camp.  .'544  :  Lord  Ellen- 
horough  ;  cited  in  Knights  v.  Wiffen  (1870),  L.  R.  5  Q.  B,  6G0), 
See  also  Thome  v,  Tilhur,/  (18-')*8),  3  H,  &  N.  534  ;  Jlemhrson 
and  Co.  V.  WilUams,  [1895]  1  Q.  B.  521.     Sec  also  ante,  p.  Dl, 

Canadian  Cases. 

(10)  Tlie  defendants,  warehousemen,  holding  certain  grain  for  one  M.,  gave 
him  a  warehouse  receipt  which,  on  September  3i'd,  he  endorsed  to  the 
plaintiff,  who  had  purchased  the  j^rain  eillier  from  or  throuj,di  him.  On 
September  5th  the  sheriff  received  a  Ji.  fa.  against  M.,  under  wliich  he  seized, 
and  M.  on  the  22nd  made  a  voluntary  assignment  in  insolvency,  the  sheriff 
gave  an  order  for  the  grain  to  the  assignee.  The  jilaintiff  having  ljruui,dit 
detinue  and  trover  against  defendants,  who  had  shipped  a  portion  of  the 
grain  to  him  on  October  23rd,  but  retained  the  rest  : — Held,  tliat  lie  was 
entitled  to  recover  ;  that  the  j^raiu  ])as3ed  to  tlie  plaintiff  by  tlie  sale ;  and 
there  was  a  sufficient  change  of  possession,  and  the  only  one  that  the  nature 
of  the  case  permitted  in  the  fact  that  upon  and  after  the  sale  the  defendants 
held  the  grain  for  the  plaintiff,  instead  of  for  M.,  who  was  not  himself  in 
actual  possession  when  he  s(dd  (liuhardnon  v.  Gray  ct  al,  29  U.  C.  Q.  B.  .360). 
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Chai.tor  II.— Deposits;  Section  IX.— Title  of  Thir.l  Person  to 
Deposit,  and  post,  p.  284,  S(!ction  III.  —  Wliarfinj^ors  — 
(c)  Ac'kno\vlc'd<rment  of  Duilor's  Title.  (U) 

(d)  Distress. 
.1  CHstomei'''s  Goods  in  a  Warclionscmnns  f'tistotl//  art' 
not  liahle  to  Distress, 

The  plaintiff  deposited  lionseliold  furniture  at  a  depositary  to  be 
warehoused  at  the  rate  of  'M)s.  a  year.  The  defendants  seized  and 
sold  the  plaintiff's  "oods  under  a  warrant  of  distress. 

•'  When  "foods  are  reeeived  in  the  course  of  a  particular  trade, 
to  he  dealt  with  in  accordance  with  that  trade  hy  a  tenant  of 
premises,  there  are  cases  to  show  that  the  landlord  cannot  distrain 
upon  the  goods.  Though  there  are  cases  somewhat  to  the  contrary, 
such  as  that  of  a  horse  and  carriage  at  livery.  Whether  or  not 
any  distinction  can  be  drawn  between  that  case  and  the  case  of  a 
pawnbroker,  we  have  a  later  case  in  the  same  court  as  an  authority 
tiiat  ])ledg(>s  are  ])rivileged  from  distress,  and  the  same  principle 
iippli(>s  here"  (^f/^les  v.  Fitrher  (187:5),  L.  U.  8  Q.  B.  77,  at  p.  82: 
Mt'llor,  J.).  (12) 

'•  The  law  of  distress  by  which  one  man's  goods  are  made  to  pay 
for  another  man's  debt,  is  not  one  which  should  be  carried  beyond 
the  limits  to  which  it  has  already  been  confined  ;  and  I  think  we 
ought  to  give  effect  to  the  principle  of  the  decision  in  Swire  v. 
L,-.u'h  (]M5),  18  C.  B.  (N.s.)  479"  (ihid.  at  p.  83  :  Archibald,  J.). 
See  also  post,  p.  287,  Section  III. — (e)  Distress  ;  Thompson  v. 
Mashlter  (182:5),  1  Bing.  28:5). 

(e)  Reputed  Ownership. 
See  post,  p.  3i35. 
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(11)  C.  k  Co.,  carrying  on  business  in  Chicago,  liail  certain  goods  ware- 
lunisoil  at  Wondstock,  with  M.  and  T.  C.  and  Co.  first  endorsed  tlie  warehouse 
receipts  to  plaintifTs,  and  afterwards  liad  the  receipts  made  out  in  ijlaintifl's' 
iiaiiie  ■.—Held,  the  Act  as  to  lianl^s  and  hanking  and  warehouse  receipts 
cannot  ajjply  to  a  foreign  banking  corporation.  Tiiat,  as  the  bailees— the 
waiuhousenien — liaviug  undertaken,  jjrior  to  an  execution  beiiij,'  put  in  bv 
(Iffenci'ints,  to  hold  the  goods  tor  the  jjlaintifts,  the  propeity  was  in  tlie 
lilaintifVs,  and  they  were  entitled  as  against  defendants.  Personal  jiroperty 
has  no  locality  aiicl  's  subject  to  the  law  whiih  governs  the  jieison  of  the 
owner  {Commercial  Jhiik  v.  Conomn,  G  O.  R.  527  ;  see  also  Ghtss  v.  IFItitneii, 
22  U.  C.  Q.  B.  290). 

(12)  '■  If  goods  which  are  seized  by  a  sheriff  under  an  execution  belong  to 
judj^'uient  debtor,  the  sheriff  is  justified  in  seizing  ;  if  they  belong  to  plaintiff 
under  u  bill  of  .sale,  the  sheriff  is  a  wrongdoer,  unless  he  has  the  right  to  set 
up  the  ju!<  tertii — the  title  of  the  assignee  in  insolvency  "  (jicr /!//«),  C.J.  : 
Harris  v.  Vail,  1  N.  13.  S.  C.  R.  587). 
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SECTION  III. 
WHARFINGERS. 

(a)  Definitions. 

A  W'ftm'f  h  "abroad  plain  place,  near  some  crook  or  haven,  to 
lay  lioods  and  waros  on,  that  arc  bruuoht  to  or  from  the  water "" 
(Wharton's  Law  Lexicon). 

A  \V liavfi nijer  is  "ho  that  owns  or  keeps  a  wharf"  {/hid), 

(b)  Duty  and  Responsibility  of  Wharfingers. 

''As  to  wharKn;>ers.  Upon  [)rinciple,  their  ease  is  not  distin- 
guishable from  that  of  ether  depositaries  for  hire  ;  and  therefore 
they  are  responsible  only  for  ordinary  diligence"  (Story,  s.  i')!). 

As  to  what  is  ordinary  dihgence,  soo  ante  p.  14,  Chapter  I. — 
Introductory,  Section  III. — Degrees  of  Care  and  Neglect. 
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Deliver//  should  he  Made  iv/th  Due  Cat'e  and  ])il'/(ience  to  the 
Wharfi/zfiev  to  render  him  Responsihle . 

'•  A  delivery  of  goods  to  a  carrier  or  wharfinger,  with  due  care 
and  diligence,  is  sufficient  to  charge  the  purchaser  ;  but  he  has  a 
right  to  require,  that  in  making  this  delivery  due  care  anil 
diligence  shall  be  exercised  by  th(^  seller.  Before  the  defendant 
can  be  charged  in  the  present  instance,  he  must  be  put  into  a 
situation  to  resort  to  the  wharfinger  for  his  indemnity.  But  no 
receipt  was  taken  for  the  chairs  ;  they  were  not  booked  ;  and 
no  person  belonging  to  the  wharf  is  fixed  with  a  ])rivity  of  their 
being  left  there.  The  plaintifll"  was  bound  to  procure  them  to  \w 
booked,  or  to  deliver  them  to  the  wharfinger  himself,  or  some 
person  who  can  be  proved  to  be  his  agent  for  the  purpose 
of  receiving  them"  (Bi/rkma/i  v.  Levi  (1813),  3  Camp.  414,  at 
pp.  41.5,  410  :  Lord  Klle/iho/'o/ujh).  (115) 

Canadian  Cases. 

(13)  In  Towcrfi  v.  Talhot,  11  U.  0.  614,  tlie'plaintiff  landed  with  his  goods  in 
the  niglit  at  defendant's  wharf.  The  landinj,'  waiter  of  the  custom  house  beiiij; 
there,  sent  a  person  employed  by  the  defendants  as  a  watchman  against  tire, 
to  get  the  key  of  their  warehouse  on  the  wharf,  and  all  the  plaintiff's  good^ 
were  put  into  it  except  a  packing  case  for  which  there  was  no  room.  Next 
day  the  plaintiff  got  all  his  goods,  except  the  case,  and  paid  the  defendants' 
charges.  The  case  was  lost.  The  plaintiff  was  asked  by  one  of  the  defendants 
to  go  and  look  at  a  box  in  the  town  which  was  thoug.  ■  )  be  his,  not  to  speak 
of  the  loss,  and  to  furnish  a  list  of  the  things  contained  in  the  case  : — Hchf, 
that  tliis  was  sufficient  evidence  to  go  to  the  jury  to  charge  the  defendants, 
and  a  very  moderate  verdict  having  been  given,  the  court  refused  to  disturb 
it.     Lord  Ellenhorovgh's  M'ords  in  Buclmun  v.  Levi,  3  Camp.  415,  ijuoted  with 
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The  end  of  the  Wharfinger's  Responsibility. 

"  What  the  duty  of  a  wluirfinjfer  is,  is  to  be  measured  by  the 
iisaoo  iiiul  practice  of  otliers  in  similar  situations,  or  liis  known 
Mild  professed  liability.  Every  man  contracts  with  the  public 
iiccordino-  to  the  known  and  ascertained  extent  of  the  trade  or 
business  in  which  he  is  engaged.  The  defendant  has  proved  that, 
hy  established  usage,  the  goods  are  delivereil  by  the  wharfinger  to 
the  mate  and  crew  of  the  vessel  which  is  to  carry  them  ;  from 
which  time  it  has  been  considered  that  their  responsibility  is  then 
at  an  end.  Undoubtedly,  where  the  responsil)ility  of  the  ship 
begins,  that  of  the  wharfinger  ends  ;  and  a  deliviiry  to  the  ship 
creates  a  liability  there  :  but  the  delivery  must  be  to  an  officer  or 
person  accredited  on  board  the  ship  ;  it  cannot  be  delivered  to  the 

Canadian  Cases. 

approval,  "  the  goods  must  be  booked  or  must  be  delivered  to  the  wharfinger 
himself,  or  some  person  who  can  be  proved  to  be  his  agent  for  the  purpose  of 
receiving  them." 

Plaintilf  bought  from  defendauts,  through  their  agent,  1,100  barrels  of  flour, 
and  received  a  sale  note  as  follows  :  "  Toronto,  June  4th,  1852.  Messrs.  C.  and 
AV.  Wadsworth.  I  have  this  day  sold  lor  your  account  1,100  barrels  of  flour 
at  the  llumber  guaranteed  to  inspect  as  No.  1  Supeifuie  in  Montreal,  Boston, 
or  New  York,  deliverable  free  on  board  in  good  order  and  condition  at  IGs'.  9rf. 
per  barrel."  Having  made  the  purchase,  he  wrote  to  G.  with  whom  the  flour 
was  stored,  at  Milton  Mills,  on  the  Humber,  sul)ject  to  the  defendants'  order, 
saying  that  he  expected  the  steamer  Marion  would  be  at  the  Humber  in  the 
morning,  and  that  lie  proposed  shipping  the  flour  on  board  her.  On  June  5th 
lie  wrote  again  to  G.,  saying  that  the  steamer  would  be  ready  to  connnence 
loailing  oil  th(!  morning  of  the  7th,  and  desired  him  to  arrange  accordingly. 
On  tlie  7th  tlie  defendants  gave  to  the  plaintiil'  their  written  order  upon  G.  to 
deliver  the  flour  to  the  plaintiff  or  order,  .and  the  plaintiff  transmitted  that 
order  to  G.  with  directions  to  ship  the  flour  on  the  Marion,  consigned  to 
certain  persons  in  Boston,  the  defendants  to  pay  shipping  charges.  The  flour 
was  shipped  on  the  9th,  but  when  G.  received  the  plaintiff's  notice  he  had 
immediately  sent  it  down  the  river  to  be  ready  for  the  steamer  ;  while 
wailing  there  in  tlie  scow  there  was  nuich  rain,  and  when  the  flour  reached 
Boston  it  was  found  to  be  injured.  The  jury  found  that  the  jjlaintiff  was 
entitled  to  62/.  damage,  of  which  bOl.  was  occasioned  by  wet  while  in  G.'s 
warehouse,  and  12/.  while  in  the  scow  : — Held,  that  the  plaintiff's  conduct 
was  not  such  an  interference  as  to  Uike  the  flour  out  of  the  hands  of 
the  defendants  or  their  agent  from  the  time  of  leaving  tlie  mills,  and  to 
relieve  tliein  from  liability  for  damage  received  while  in  the  scow  {ikt 
Robinson,  C.J.).  It  was  the  duty  of  the  defendants  who  had  engaged  to  deliver 
the  flour  on  board  in  good  condition  at  their  own  charge,  to  take  care  that 
it  was  either  not  taken  from  the  warehouse  sooner  than  necessary  or  that 
it  should  be  iirotected  against  injury  from  the  weather  on  its  way.  Mr. 
Gamble  was  their  agent  as  waiehouse-keeper  and  carrier,  and  we  see  no 
ground  on  which  it  could  be  held  that  the  defendants  are  less  liable  for  the 
flour  than  they  would  have  been  if  the  warehouse  was  their  own  {Wilmot  v. 
Wadsworth,  10  U.  C.  Q.  B.  594). 
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crow  at  random  :  but  tlio  mate  is  such  a  rocoprnized  officer  on  board 
tlu>  slup,  tliat  df'livcrv  to  Iiini  is  a  ;>ood  dolivorv,  and  tho  respon- 
sibility of  tli(^  ship  attaclu's,  if  the  jury  believe  that  tho  mate 
reecivecl  tlie  ^oods,  as  stated  by  the  defendant's  witnesses.  It  lias 
been  said,  that  they  were  lost  on  the  wharf  before  they  were 
put  on  board  ;  but  if  they  were  once  well  dcdivered  to  tlie  mate,  the 
subsequent  loss  cannot  aft'ect  tlie  wharfin<;er  :  they  arc  didivered 
into  the  care  of  the  mate  ;  and  his  ne^li<i;enee  cannot  revive 
any  responsibility  on  the  i)art  of  the  wharlin^er.  I  think,  there- 
fore, the  usa^'e  has  been  sufficiently  proved  ;  that  by  a  delivery 
to  the  mate  of  the  ship,  the  wdiarfinecr's  responsibility  was  at  an 
end"  (Cohhun  v.  jyoirne  (1803),  ')  Esp.  11,  at  p.  42:  Lord 
Ellenhoroutili). 

A   Wluu'fiiuier  must  Deliver  to  one  in  jUithority. 

"  A  wharfinger  receives  goods,  and  he  is  to  keep  them  till  they 
are  shipped  ;  and  further,  ho  is  to  see  that  tho  persons  belonoing 
to  the  ship  do  in  fact  ship  them.  .  .  .  It  is  the  duty  of  the 
wharfinger  to  see  that  goods  sent  to  him  go  by  some  ship  or 
other.  It  is  not  by  his  servants  that  they  are  put  on  board,  but 
he  is  to  see  that  they  are  removed  by  tho  crew  of  tho  ship.  I 
question  if  the  case  which  has  been  cited  \_C(hhan  v.  Downe  (1808), 
5  Esj).  41]  is  not  a  little  too  narrow.  But  that  case  decides  that 
there  must  be  a  delivery  to  the  master  or  mate;  and  I  sliould  hope 
that  a  wharfinger  never  will  be  ludd  to  have  done  his  duty,  if  he 
delivers  to  one  of  the  crew  only.  He  must  deliver  to  .some  one  in 
authority  "  (Leix,h  v.  Smith  (1825),  1  C.  &  P.  638,  at  pp.  OSU,  C41  : 
Best,  C.'j.). 

(c)  Acknowledgment  of  Bailor's  Title. 

One  Ross  had  contracted  to  sell  timber  to  Ailuni.  The  timber 
was  sent  to  defendant's  wharf  and  he  was  ajiprised  that  it  had 
boon  sold  to  AUum,  who  marked  the  whole  of  it.  The  terms  of 
payment  by  Allum  not  liaving  been  complied  with,  lloss  sold  the 
timber  to  the  plaintifl'  and  gave  a  written  order  to  the  defendant 
to  deliver  it  upon  receiving  18/.  ds.  for  the  cartage.  The  defendant, 
upon  r<'ceiving  the  written  order  and  the  18/.  9s.,  said,  "Very 
w(dl  ;  I  will  hold  the  timber  for  you."  Some  time  afterwards  he 
told  the  sawyers  that  the  timber  belonged  to  the  plaintiff,  and  not 
to  Allum,  and  .iltimat<dy  delivered  to  the  plaintiffs  a  bill  for 
wharfage,  saying,  "  These  are  the  only  charges  on  your  timber." 
The  plaintiff  brought  trover  for  the  timber.  The  defence  was, 
that  the  timber  belonged  to  Allum. 

''  The  principle  is  clearly  laid  down  in  Stonard  v.  IJunkiti  (1810), 
2  Camp.  o44,  where  Lord  Ellenhoimuih  says  :  '  Whatever  the 
rule   may   be   between  buyer  and   seller,   it  is  clear  the  defen- 
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ilants  cannot  say  to  tho  plaintiff,  'the  malt  is  not  yours,'  after 
ackiiowlf'd^iin^'  to  hold  it  on  his  account.  By  so  doiii^r  thoy 
attorned  to  liini ; '  and  /fuiiw  v.  Watnon  (1824),  2B.  &  ('.  540,  is 
decisive  of  the  question.  There  the  Chief  Jnstico  said,  that  tho 
ackiiowled^inent  was  conclusive  evidence  afjainst  tho  wharfinf^er. 
And  /lolroi/d,  .1.,  concurred  with  him  "  {(iodliKj  v.  B/riilc  (18;U), 
7  Biiig.  IVA\),  at  p.  815  :   /JomiK/iict,  J.). 

See  also  IIoll  v.  Gtiffm  (1833),  10  Bing-.  2-4(5,  following 
Stonard  v.  Duiikiu  (1810),  2  (Jamp.  o4  I  ;  and  see  ante,  p.  280, 
Section  II. — Warehousemen — (c)  Acknowledgment  of  Bailor's 
Title. 

(d)  Lien. 

A  What'jl iii/er  has  a  Lien  for  the  Balance  of  a  General  Arenunt. 

In  the  case  of  Spears  v.  JIartlij  (1800),  ',)  Esp.  81,  "  Lord  J'Jldon, 
refiM-ring  to  the  case  of  Sai/lor  v.  Manjles  (17'J4),  1  Esp.  109, 
said,  This  point  has  been  ruled  by  Lord  Kenjon,  that  a 
wharfinger  has  a  lien  for  the  balance  of  a  general  account,  and 
considered  as  a  point  completely  at  rest.  I  shall,  therefore,  hold 
it  as  the  settled  law  on  tho  subject,  that  he  has  such  a  lien  as  is 
claimed  in  the  present  case."  (14) 

Wharfinger' s  Lien — Goods  Mistakenly  Directed, 

"  Suppose  a  wharfinger  to  have  a  general  authority  to  receive 
all  goods  directed  for  A.  B.,  and  that  goods  come  to  his  wharf  by 
mistake  directed  for  A.  B.  It  is  quite  clear  that  the  real  owner 
of  the  goods  could  not  take  them  away  without  paying  the  charges 
incident  to  those  particular  goods  :  but  it  is  equally  clear  that 
the  wharfinger  could  not  set  up  a  lien  on  such  gjods  for  a  general 
l)alance  of  accounts  due  from  A.  B.  to  him  "  {Richardson  v.  Goss 
(1802),  3  B.  &  P.  119,  at  p.  123  :  Lord  Alcanlei/,  VJ.). 

See  Moet  v.  I'ickeria<i  (1878),  8  Ch.  D.  372,  as  to  wharfingers' 
lion  on  goods  with  pirated  trade-marks  of  which  the  wharfingers 
know  nothin<>'. 

Canadian  Cases. 

(14)  When  railway  iron  had  been  imported  from  England,  and  then  shipped 
from  Kinj,'ston  to  Port  Colborn  subject  to  ocean  freight,  and  tlio  freight  by 
:<cliooner  from  Kingston  : — Held,  that  the  defendant  in  whose  cluirge  the  iron 
was  left  at  Port  Colborn  had  a  clear  right  to  detain  for  the  freight  from 
Kingston  of  which  no  tender  had  been  made,  and  his  right  was  not  prejudiced 
by  having  demanded  the  ocean  freight,  which  had  in  fact  been  paid  {Buffalo 
and  Lake  Huron  Rail.  Go.  v.  Gordon,  16  U.  C.  Q.  B.  283). 

When  plaintiflPa  goods  are  placed  in  defendant's  hands  for  a  purpose  which 
ultiuiately  fails  tlu'ough  no  fault  of  defendant,  it  was  lidd  that  the  plaintiff's 
refusal  to  pay  the  storage  charges  would  prevent  his  recovery  (3  0.  A.  R  392  ; 
Clauhan  v.  St.  Lawrence  and  Ottawa  Kaibvay,  29  U.  C.  C.  P.  102). 
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If  the  Whav/af/e  he  not  Pai/ahle  at  Time  of  Peliven/ 
there  is  no  Lion. 

"Tlio  |)riiu'i|)l(>  lias  l)c(>n  truly  stilted,  that  unless  tlie  s|»eei;il 
af^roeuient  he  iiieoiisistent  with  the  ri^ht  of  lieu,  it  will  not  destroy 
it.  Here,  however,  it  s(>eins  to  nui  thiit  it  was  iiieonsisteut,  the 
wharla^ic  not  hein;;.  hy  the  usa^e  of  the  trade,  payahle  till  a 
suhsequent  ]»eriod,  and  the  n;oods  heiii^' to  he  delivered  'uiuiediately. 
There  was,  therefore,  in  this  case  no  ori;i;inal  rij^ht  of  lien  in 
respect  of  tiiese  char;res  ;  and  I  am  not  aware  of  any  case  where 
it  has  heen  decided  that  a  suhsequent  default  in  payment  can  give 
such  n  rii>ht  where  it  did  not  ori<:;iually  exist"  (Cniu'shai/  v. 
Hom/mji  (1820),  1  li.  and  Aid.,  .')(),  at  p.  b'6  :  Best,  J.). 

Cf.  ante,  Chapter  VIII. — Hire  of  Work,  Lahour,  and  Services ; 
Section  VIII. — Employee's  Lien,  p.  25;j. 

A  Wliarjlnger  lias  no  Lien  for  Deht  Contracted  after 
Notice  of  Sale  hy  Bailor. 

A  quantity  of  paper  was  delivered  hy  one  Hunt  to  the  defendant, 
•A  wharfinger,  to  be  retained  in  defendant's  custody,  and  about  the 
same  period  Hunt  was  indebted  to  the  defendant.  Shortly  after- 
wards the  plaintift'  i)urchased  the  jiapor  from  Hunt,  but  without 
obtaining  any  delivery  order  from  him  on  the  defendant.  Hunt, 
however,  called  on  the  defendant  and  informed  him  of  the  sale, 
but  the  paper  still  remained  in  Hunt's  name  on  the  defendant's 
books. 

"  The  question  here  is  whether  the  defendant  can  claim  a  lien  on 
the  paper  for  a  debt  contracted  by  Hunt  after  the  defendant  had 
notice  of  the  sale  to  the  plaintiti' — it  seems  to  me  he  cannot  ;  it 
is  true  there  was  no  order  for  delivery,  but  inasmuch  as  the  sale 
was  notified  to  the  defendant  such  order  was  unnecessary  ;  the 
notice  comes  to  the  same  thing  "  {Barry  v.  Lomjmore  (L'"!40), 
4  Perry  &  Dav.  344,  at  ]>.  ',\\i)  :  Littledale,  J.  (  Williams  and 
Colerid(je,  JJ.,  and  Lord  JJenman,  (_'.J.,  concurring)  ). 

Onus  of  Proof  of  Lien  is  on  the  Wliarjinger. 

"  The  onus  of  making  out  a  right  of  general  lien  lies  upon  the 
wharfinger.  There  may  be  an  usage  in  one  place  varying  from 
that  which  prevails  in  another.  AVhere  the  usage  is  general, 
and  prevails  to  such  an  extent  that  a  party  contracting  with  a 
wharfinger  must  be  supi)osed  conusant  of  it,  then  he  will  be 
bound  by  the  terms  of  that  usage.  But  then  it  should  be  generally 
known  to  prevail  at  that  place.  If  there  be  any  question  as  to 
the  usage,  the  wharfinger  should    protect  himself    by  imposing 
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special  torms,  and  lio  should  ^ivo  notico  to  his  cmployor  oi  tho 
extent  to  wliich  he  claims  a  lien.  If  he  neglects  to  do  so,  ho 
cannot  insist  upon  a  right  of  general  lien  for  anything  hoyond 
the  mere  whiirfagc.  An  attempt  has  heeu  made  to  draw  a  dis- 
tinction Ix'tween  the  claim  for  labourage  and  that  for  warehouse 
rent,  hut  th(*  right  to  either  arises  out  of  an  express  or  implied 
contract"  ( //Dldcriw.ss  v.  ColUnsou  (\X21),  7  li.  «fc  C  212,  at 
p.  2U) :  Baijlcij,  J.). 

Itiifht  of  Sale  under  Lien. 

IJndouhtodly,  as  a  g(!neral  proposition,  ii  right  of  lien  gives  no 
right  to  sell  the  goods  "'(/'(*/ /n^f/V*'  v.  Dawson  (Ifilt)),  Holt  Rep. 
N.  I*.  \W\  at  p.  W^')  :   G!hh$,  C.J.). 

See  ante,  ( -liaptc^r  VIII. — Hire  of  Work,  Labour  and  Services; 
Section  VIII.,  Kmployoe's  Lien,  p.  202. 

(e)  Distress. 

Goods  and  Chattels  Dellceved  to  a   WhavjiiKjer  are  Privileged 

from  Distress. 

The  plaintiff  consigned  eleven  tons  and  a  half  of  whalebone  to 
one  (jleasby,  of  London,  as  his  factor  or  ag(^nt,  for  sale.  This 
whalebone  was  landed  at  llamsay'.s  wharf,  a  public  waterside 
wharf,  and  was  afterwards  placed  in  Ramsay's  warehouse  over 
the  wharf,  for  safe  custody,  at  a  weekly  rent,  till  an  opportunity 
sliould  otter  for  selling  it. 

Uanisay,  the  whartingcr,  became  insolvent,  and  was  indebted  to 
the  defendants  in  tho  sum  of  200/.  for  rent  in  urrear,  in  respect 
of  the  wharf  and  warehouse.  The  defendants  caused  a  distress  to 
l)e  made  on  Ramsay's  wharf  and  warehouse,  and  among  other 
goods  seized  the  plaintiff's  whalebone. 

"The  cases  were  all  considered  in  Gihnan  v.  J^Jlton  (1821), 
'.)  Br.  &  13ing.  Ti)  ;  and  the  general  principle  laid  down  in  that  case 
is  applicable  to  the  present.  The  principle  there  laid  down  was, 
that  certain  exemptions  of  goods  from  distress  were  permitted,  not 
on  account  of  the  character  of  the  individual  in  whose  hands  the 
goods  were  de[)osited,  but  for  the  benefit  of  trade.  On  that  general 
ground  we  now  deciile,  and  not  on  the  ground  that  llamsay  was 
tlio  servant  or  stood  in  the  jjlace  of  the  factor.  The  instances  put 
by  Lord  Coke  are  merely  illustrative,  but  they  apply  in  principle, 
though  none  of  them,  perhaps,  in  terms. 

"The  judgment  of  Lord  Jlolt,  and  the  facts  of  the  case  in 
Gisbonrn  v.  JJiirst  (1710),  1  Salk.  2-11),  apply  closely  to  the  present. 
He  there  lays  it  down,  '  that  goods  delivered  to  any  person 
exercising  a  public  trade  or  employment,  to  be  carried,  wrought. 
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or  maniiocnl,  in  tlio  way  oi'  his  tnulc  or  employ,  arc  for  that  time 
iindor  a  lo;j;al  protection,  and  privih'^'ed  from  (h'stross  for  rent;" 
and  even  with  respect  to  a  i)rivate  muh'rtakinir.  '  tliat  any  man 
lUKh'rtakin^'  for  liiro  to  carry  tlie  jfoods  of  all  persons  indifferently, 
is,  as  to  this  privilege,  a  common  carrier,  for  the  law  has  given 
the  privilege  in  respect  of  the  trader,  and  not  in  respect  of  the 
carrier';  and  he  refers  to  licatl  v,  liiivleji  (l')*,)?),  (.*ro.  Fdiz.  oidi, 
where  wool  at  a  private  beam  was  ludd  to  he  not  liable  to  distress. 
Therefore,  keeping  to  the  broad  and  general  principle  of  con- 
venience and  benefit  to  trad(>  and  commerce,  I  think  these  goods 
onghtnot  to  have  b(>en  distrained  "  (T/iompsnn  v.  Mushitcv  (1823). 
I  13ing.  283,  at  pp.  285,  'l^'ij  :  Park;  J.).  See  also  ante^  p.  281, 
(d)  Distress. 
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CHAPTER  X. 

INNKEEPERS. 

Section      I. — Definitions,  p.  289. 
(ft)  Common  Law,  p.  290. 
(h)  Statutory,  p.  293. 

Section    II. — Innkeeper's  rights,  duty  and  responsibility  at  Common 
Laio,  p.  294. 

Section  III,— The  Innkeepers'  Liability  Act,  1863  (26  d  27  Vict, 
c.  41)  p.  318. 

Section    IV. — Innkeepers'  Lien,  p.  322. 

Section     V. — Innkeeper's  Potoer  of  Sale.    The  Innkeepers  Act,  1878 
(41  <£  42  Vict.  e.  38),  p.  332. 

Section    VI. — Distress,  p.  334. 

Section  VII. — Reputed  Oionership,  p.  335. 

The  liiw  of  innkeepers,  a  sub-division  of  Hire  (see  ante,  p.  203), 
so  far  as  it  concerns  the  law  of  bailments,  will  form  the  subject- 
matter  of  this  chapter.  Now  that  travelling  has  so  much  increased 
and  hotels  and  inns  are  to  be  found  nearly  everywhere,  this  branch 
of  l)ailments  should  receive  considerable  attention.  It  is  to  be 
remembered  that  we  are  chiefly  concerned  with  the  custody  of  the 
guest's  goods  and  chattels  in  a  work  on  bailments.  Such  custody  is 
considered  as  accessory  to  the  principal  contract  (see  post,  p.  302). 


SECTION  I. 
DEFINITIONS. 


As  to  definitions  in  general  and  legal  definitions  in  i)articular, 
see  ante,  p.  4,  Chapter  I.— Introductory  ;  Section  II.  (b). 

An  inn  is  a  house  or  place  where  a  traveller,  wayfarer  or 
inissenger  can  get  food,  lodging  and  things  ho  reasonably  needs 
while  on  his  way.  (1) 

Canadian  Cases. 

(1)  R.  S.  0.  1897,  c.  187.  Au  Act  respecting  iuukeepevs  (s.  1  (1)).  Inn  shall 
iuchule  an  hutel,  inn,  tavern,  i)ublic-liouse,  or  other  place  of  refreshment,  the 
keeper  of  which  is  now  by  law  responsible  for  the  goods  and  property  of  his 
quests  ;  and  tlic  innkeeper  shall  mean  the  keeper  of  any  such  place. 

L.B.  O 
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(a)  Common  Law  Definitions. 

" In  the -S/.c  (\iriH')ih')'s''  Case  (1(!11),  8  C'oko  l-iOa,  a  tav(M-n 
is  so  far  consiclcrcil  as  an  inn,  tliat  all  persons  arc  siiid  to  have  a 
riirlit  to  cntor  it.  And  1  take  the  true  definition  of  an  inn  to  lie, 
a  house  whore  the  traveller  is  furnisliod  with  every  thing  which  he 
has  occasion  for  whilst  upon  his  way  "  (  Thompson  v.  Laci/  (1820), 
3  B.  &  Aid.  288,  at  p.  iSi^  :  Ba>/Iei/,  J.). 

"•  A  iierson  who  makes  it  his  business  to  entertain  travellers 
and  passengers,  and  ])rovide  lodging  and  necessaries  for  them  and 
their  horses  and  attendants,  is  a  common  innkeeper ;  and  it  is  no 
way  material  w  hether  ho  have  any  sign  before  his  door  or  not " 
(Bac.  Abr.  Inns  and  Innkeepers  (B.)  ). 

Illustrations  of  what  is — and  what  is  not — an  inn,  will  be  found 
in  the  following  judicial  statements. 

1.  The  defendant  kept  a  house  of  j/ublic  entertainment  called  the 
Globe  Tavern  and  ("offee  House,  in  For(!  Street,  INToorgate,  where 
he  provided  lodging  and  entertaimnent  for  travellers  and  others. 
No  stage  coaches  or  waggons  stopped  there,  nor  were  there  any 
stables  belonging  to  the  house. 

''The  defendant  in  this  en-  keeps  a  house,  where  he  furnishes 
beds  and  [)rovisions  to  per.-uiis  in  certain  stations  of  life,  who  may 
think  fit  to  apply  for  them.  I  do  not  know  that  an  innkeeper  can 
do  more  ;  for  he  does  not  absolutely  engage  to  receive  every 
person  who  conies  to  his  house,  but  only  such  as  are  capable  of 
paying  a  compensation  suitable  to  the  accommodation  provided. 
Now  it  ap{)ears  to  me,  that  the  defendant  cannot  be  distinguished 
from  a  person  who  kee})S  an  inn  in  the  country,  in  the  way  of 
travellers.  We  should  otherwise  be  obliged  to  say,  that  a  person 
who  arrives  at  a  house  of  public  entertainment  in  a  post-chaise, 
and  desires  to  have  his  sujiper  and  bed,  meaning  to  go  aw;\y  on 
the  following  morning,  would  bo  a  traveller,  and  that  the  li'.udlord 
who  gave  him  the  accommodation  required,  would  be  an  innkeeper: 
and  yet  that  if  such  a  guest  then  removed  to  the  defendant's  house, 
the  latter,  although  he  should  give  him  the  same  accommodation, 
would  not  be  an  innkeeper.  Such  a  distinction  would  lead  to  a 
very  nice  enquiry  in  each  particular  case.  It  seems  to  mo,  there- 
fore that  it  would  bo  better,  both  for  the  persons  who  keej) 
such  hoises  and  for  those  who  frequent  them,  that  we  should 
consider  this  house  as  falling  within  the  rule  of  law  a[)pHcabl(' 
to  inns"  [Thompson  v.  /.c<r^  (1820),  .'J  B.  &  Aid.  283,  at  p.  285: 
Ahhott,  C.J.). 


I 


are 


:i 

"( 

i 

i 

coffe 

ill!   i 

i 

coac 

\ 

to  it 

tiion 

is  00 

koo] 

(1811 


DEFINITIONS. 


2<Jl 


A  Shop  ill  lohich  Spirits  are  Retailed  across  the  Counter 
is  not  an  Inn. 

2.  "As  to  tlio  fir.st  question,  whether  the  place  in  question  was  an 
inn,  we  must  look  at  the  facts.  The  defendant  was  the  proi)rietor 
of  iin  hotel,  and  if  the  prosecutor  had  been  refused  accommodation 
in  the  hotel  the  case  mi<;ht  have  been  different.  But  he  was  not. 
The  place  in  question,  known  as  the  ('arlton,  was  under  the  same 
roof  as  the  hotel,  but  was  entirely  separate  from  it,  with  a  separate 
entrance,  and  appears  to  have  been  a  mere  shop  in  which  spirits 
are  retailed  across  a  counter.  The  letters,  too,  make  it  i)lain 
that  this  was  the  place  to  which  admission  was  claimed  by  the 
prosecutor.  Such  a  i)lace  is  not  an  inn  within  the  meaning  of  the 
common-law  rule.  An  inn  is  a  place  '  instituted  for  passengers 
and  wayfaring  men'  (Cali/e\s  Case  (1584),  8  Co.  Rep.  32).  A 
tavern  is  not  within  the  definition.  In  such  a  place  as  this  no  one 
has  a  right  to  insist  on  being  served  any  more  than  in  any  other 
shop"  (The  Queen  v.  lii/mer  (1877),  2  Q.  13.  D.  136,  at  pp.  139, 
MO  :   Kellj/,  C.B.). 

"The  principles  laid  down  in  Burgess  v.  Clements  (181/)), 
■1  M.  &  S.  30G,  show  that  the  object  of  the  law  upon  the  subject 
of  an  innkeeper's  liability,  is  merely  to  secure  that  travellers 
shall  not,  while  upon  their  journeys,  be  deprived  of  necessary 
food  and  lodging  "  (ibid.,  at  pp.  140,  141  :  Denman,  J.). 


A  Coffee-house  is  not  an  Inn. 

',).  In  this  case,  it  was  insisted  that  a  fire  policy  was  void,  as 
it  enumerated  several  trades  which  were  considered  as  doubly 
hazardous,  and  declared  that  no  insurance  should  be  valid  upon 
premises  where  any  of  these  were  carried  on,  unless  a  premium 
should  be  paid  in  proportion.  Among  these  trades  was  that  of  an 
inn-keei)er.  Grigsby's  coffee-house,  it  was  contended,  should  be 
considered  an  inn.  People  from  the  country  lodged  there,  as  in 
an  inn. 

"  Grigsby's  coffee-house  I  happen  to  know  is  like  any  other 
coffee-house  in  the  metro[)olis  ;  and  I  think  a  coffee-house  is  not 
an  inn  within  the  meaning  of  the  policy.  Horses,  waggons  and 
coaches  come  to  an  inn :  there  are  stables  and  outhouses  attached 
to  it ;  people,  are  going  to  these  with  lights  at  all  hours  ;  hence 
there  is  an  increased  danger  of  fire,  and  the  trade  of  an  innkeeper 
is  considered  doubly  hazardous.  But  the  trade  of  a  coffee-house 
keeper  is  of  a  very  different  description"  (Doe  d,  Pitt  v.  Laming 
(1814),  4  Camp.  73,  at  p.  77  :  Lord  llllenhorouyh). 
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A  mere  Lodgimj-house  is  not  an  Inn. 

4.  "The  first  re-solution  in  Cah/c's  Case  (1584),  8  Co.  Hop.  32, 
shows  that  the  liability  I'or  tlie  safe  keeping  of  the  property  of  a 
guest  is  restricted  entirely  to  the  case  of  an  innkeeper  keeping  a 
connnon  iini,  and  the  way-faring  traveller  using  the  inn  as  a  way- 
farer ;  and  the  judges  have  distinctly  laid  down  the  rule  that  a 
mere  lodging-iiouse  keeper  is  not  liable  for  the  loss  of  this  lodger's 
goods,  even  though  they  are  stolen  by  a  member  of  his  own  house- 
hold ;  much  less  if  they  are  taken  by  a  stranger.  The  reason  why 
the  law  makes  an  innkeeper  liable  for  the  loss  of  his  guest's  goods  in 
olden  times,  was,  that  the  way-faring  guest  has  no  means  of  knowing 
the  neighbourhood  or  the  characters  of  those  he  may  meet  with  at 
the  inn.  It  was  therefore  thoujiht  rijiht  to  cast  that  dutv  on  the 
host.  Knowing  that  this  is  one  of  the  liabilities  he  incurs,  the 
innkeeper  can  make  such  charges  for  the  entertainment  of  his 
guests  as  will  comj)ensate  him  for  the  risk  :  and  it  may  be  observed, 
that,  unless  the  law  cast  upon  him  this  burthen,  a  dishonest  inn- 
keeper might  Ijo  tempted  to  take  advantage  of  a  wealthy  traveller. 
None  of  those  reasons  can  apply  to  the  case  of  a  lodging-house 
keeper :  and  the  law  has  never  been  so  laid  down  .... 
Considering  that  lodgers  consist  of  persons  of  all  classes, — the 
highest  as  well  as  the  lowest,-  -one  can  hardly  exaggerate  the 
mischief  which  would  ensue  from  holding;  that  the  lod<>ing-houso 
keeper  was  responsible  for  the  safety  of  his  lodger's  goods.  It 
wou^'l  be  impossible  to  lay  down  any  definite  test  of  this  liability: 
each  case  must  be  left  to  the  discretion  or  the  caprice  of  the  jury. 
The  habits  o''  a  lodging-house  keeper  must  vary  according  to  the 
situation  of  the  jiremises,  and  a  variety  of  other  circumstances. 
At  watering-i)laccs,  for  instance,  it  would  be  exceedingly  incon- 
venient if  the  doors  were  kept  locked  all  day.  So,  in  sea-port 
towns,  where  lodgers  come  suddenly  and  depart  at  short  notice, 
the  duty  contended  for  here  would  be  most  preposterously  onerous. 
If,  on  the  other  hand,  the  law  is  that  the  lodger  must  take  care  of 
his  own  goods,  it  only  imposes  upon  him  the  same  care  that  he  is 
bound  to  take  as  he  walks  the  streets.  He  may  always  secure  his 
valuables  by  carrying  them  about  with  him  or  by  placing  them 
specially  in  the  custody  of  the  keeper  of  the  house.  Cali/e's  Case 
(1584),  8  Co.  liep.  32,  is  fans  Jiwis  upon  this  subject,  and  is  a 
direct  authority  against  the  plaintiif  .  ,  .  I  do  not  think 
this  judgment  at  all  interferes  with  the  liability  of  the  lodging- 
house  keeper  where  the  loss  of  his  lodger's  goods  has  resulted 
from  gross  negligence  on  the  part  of  the  former  :  but,  where  a 
lodging-house  keeper  has  done  nothing  which  amounts  to  mis- 
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feasance,  I  know  of  no  authority  or  principle  upon  which  ho  can  l)o 
licld  rosponsil)le  for  tho  nior(!  ubsonce  of  care"  {Holder  v.  Sonllnj 
(180O),  8  0.  B.  (n.s.)  25-1,  at  pp.  205,  20(3,  2G7  :  Erie,  C.J.). 

Hotels, 

5.  "  An  hotel-keeper  by  openint;  his  house  as  an  hotel  offers  it 
to  the  use  of  tlie  public  as  such,  and  thereupon  the  common  law 
of  England  imposes  on  him  certain  duties  and  gives  him  certain 
rights.  He  has  no  right  to  refuse  to  take  into  his  house  any  one 
of  the  public  who  offers  himself  as  a  guest,  if  he  has  room  for  him 
in  his  house  ;  and,  in  return  for  this  obligation  which  it  imposes 
on  him,  the  common  law  gives  him  a  lien  for  his  charges  upon  the 
goods  of  the  guest  which  are  in  the  house.  If  the  innkeeper 
has  no  room  in  his  house,  then  he  is  not  bound  to  take  in  any 
person  who  otters  himself  as  a  guest ''  (Afcdawar  v.  Grand  Hotel 
Co.,  [18t)l]  2  Q.  B.  11,  at  pp.  ID,  20  :  Lord  Ks/wr,  M.K.). 

6.  "  I  think  it  open  to  argument  that  the  large  London  hotels 
do  not  hold  themselves  out  as  receiving  customers  according  to  the 
custom  of  England— at  any  rate,  such  a  matter  would  be  a  question 
of  fact"  (Lamond  v.  liichurd,  [1897]  1  Q.  B.  541,  at  p.  .545  : 
Lord  Esher,  M.ll.). 

(b)  Statutory  Definitions. 

Section  4  of  the  Innkeepers  Liability  Act,  1803  (2(5  &  27  Vict. 
I'.  41),  enacts  that : 

"  Tho  words  and  expressions  herein-after  contained,  which  in 
tli(>ir  ordinary  signification  have  a  more  confined  or  a  different 
meaning,  shall  in  this  act,  except  where  the  nature  of  the  provision 
or  the  context  of  the  Act  shall  exclude  such  construction,  be 
interpreted  as  follows  ;  that  is  to  say,  the  word  '  inn  '  shall  mean 
any  hotel,  inn,  tavern,  public  house,  or  other  place  of  refreshment, 
the  keeper  of  ichich  is  now  hy  law  responsible  for  the  yoods  and 
properfi/  of  his  (/nests  ;  and  the  word  '  innkeeper  '  shall  mean  the 
keei)or  of  any  such  place." 

As  the  above  statute  uses  expressions  similar  to  those  used  in  the 
Bankruptcy  Acts,  some  of  which  have  been  judicially  interpreted, 
it  may  be  assumed  that  the  courts  will  be  guided  by  the  course 
of  such  judicial  interpretation  when  they  are  interpreting  the 
limkeepers'  Liability  Act,  1803.  The  following  cases  may, 
therefore,  be  usefully  referred  to  : 

«'  J/oteir 

"  The  question  turns  on  tho  construction  of  the  late  Bankrupt 
Act  [(1825)   0  Geo.  IV.,  c.  10],  which  for  the  first  time  has 
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rendered  subject  to  the  l)ankrnpt  laws  persons  following;  tlio 
vocation  of  '  victualler.'!,  keepers  of  inns,  taverns,  hotels,  or  coffee 
houses.'  These  words  were  not  all  intended  to  mean  the  same 
tliinii;,  or  so  many  would  scarcely  have  boon  employed.  Nor  is  it 
necessary  that  we  should  define  them  all  :  but  it  is  manifest  that 
the  word  hotel  is  not  used  in  tho  sense  of  the  old  word  hostel,  for 
that  means  what  is  now  termed  an  inn  ;  and  as  the  word  inn 
immediately  precedes,  it  could  scai'cely  have  been  intended  to 
desio;nate  the  same  thino'  by  both.  The  modern  word  is  introduced 
from  the  French,  and  rather  implies  a  house  to  which  people  resort 
for  lod(;ini>;,  than  for  the  sort  of  entertainment  which  is  to  be 
procured  only  at  an  inn"  (Smith  v.  Scott  (1832),  9  I3ing.  14,  at 
p.  17  :   Tindal,  C.J.). 

"  Lodfjing-liQuse  Keepers''^ ;  "  Doardiny-house  Keepers." 

"It  appears  to  me  that  this  case  is  stronger  than  that  oi' Smith  v. 
Scott  (18.^2),  9  Bing.  14.  That  was  the  case  of  a  lodging-house 
keeper  ;  this  is  tho  case  of  a  person  who  takes  people  in  to  board, 
and  makes  a  profit  by  everybody  who  comes  to  the  house.  I  think 
the  case  comes  within  the  meaning  of  the  Act  of  Parliament 
[(1825)  {)  Geo.  IV.  c.  IC,  s.  2]  "  (Gihson  v.  Kin,j  (1842),  10 
M.  &  W.  (5t)7,  at  p.  G70  :  Alderson,  B.  ;  and  see  also  Kinrf  v. 
Simmons  (1848),  1  H.  L.  Cas.  754). 

"  It  is  therefore  settled  that  a  keeper  of  a  lodging-house,  who 
also  supplies  board,  is  an  hotel  keeper  within  the  Bankruptcy 
Act  [1809]  "  Ex  parte  Thome,  In  re  Jones  (187G),  3  Ch.  D.  457, 
at  pp.  458,  459  :  James,  L.J.). 


SECTION  II. 

INNKEEPER'S  RIGHTS,  DUTY,  AND  RESPONSIBILITY  AT 

COMMON  LAW. 

Having  determined  who  an  innkeeper  is,  our  next  step  is  to 
determine  what  his  duty  to  the  travelling  or  way-faring  public 
is,  that  is  to  say,  his  duty  towards  his  guests.  His  first  duty  is,  ii' 
he  has  room,  to  receive  the  guest  who  applies  peaceably,  together 
with  his  goods  and  chattels,  and,  if  required  so  to  do,  upon 
tendering  a  reasonable  price  for  his  lodging  and  victuals. 

Duty  of  Innkeeper  to  Receive  Guests. 

"  The  action  [against  a  carrier  for  refusing  to  carry  goods]  is 
maintainable,  as  well  as  it  is  against  an  innkeeper  for  refusing 
[a]  guest,  or  a  smith  on  the  road  who  refuses  to  shoe  my  horse, 
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Ix'iiin;  tonderod  satisfaction  for  tlio  sanio"  (Jackson  v.  Royevs 
(I Oil;')),  Sliow.  55-4,  Oaso  330  :  .hferies,  C.J.). 

■'Tlio  (Inty  of  innkoopors  oxt(Mi(ls  diiofly  to  the  ontortainin^  and 
liarl)om'in;T  of  travellers,  finding  them  victuals  and  lodgings, 
and  securing  the  goods  and  effects  of  their  guests  ;  and  therefore, 
if  ()n(>  who  keejis  a  common  inn  refuse  either  to  receive  a  traveller 
as  a  guest  into  his  house,  or  to  find  him  victuals  or  lodging,  u])on 
his  tendering  a  reasonable  ])rice  for  the  same,  he  is  not  only  liahlo 
to  render  damages  for  the  injury  in  an  action  on  the  case,  at  the 
suit  of  the  party  grieved,  hut  also  may  bo  indicted  and  fined  at 
the  suit  of  the  king.  For  he,  who  takes  upon  himself  a  public 
employment,  must  serve  the  public  as  far  as  his  employment 
goes"  (Bac.  Abr.  Inns  and  Innkeepers  (('.)  1). 

"  They  [innkeepers]  are  bound  by  law  to  receive  guests  who  come 
to  their  inns,  and  are  also  bound  to  ])rotect  the  property  of  those 
guests.     They  have  no  option  either  to  receive  or  reject  guests  ; 

.  .  .  so  neither  can  they  impose  unreasonable  terms  on 
thorn  "  (KMman  v.  Shawcross  (179-4),  0  T.  R.  14,  at  p.  17  : 
Lord  h'enijon,  (J.J,). 

Tiie  innkeeper  is  bound  to  receive  all  travellers  conducting  them- 
selves properly,  at  whatever  hour  of  the  night  they  may  arrive. 

''  The  law  ajjplicable  to  this  case  is  this  : — that  an  indictment 
lies  against  an  innkeeper,  who  refuses  to  receive  a  guest,  he  having 
at  the  time  room  in  his  house  ;  and  either  the  price  of  the  guest's 
entertainment  being  tendered  to  him,  or  such  circumstances 
occurring  as  will  dispense  with  that  tender.  This  law  is  founded 
on  good  sense.  The  innkeeper  is  not  to  select  his  guests.  He  has 
no  right  to  say  to  one,  you  shall  come  into  my  inn,  and  to  another 
you  shall  not,  as  everyone  coming  and  conducting  himself  in  a 
proper  manner  has  a  right  to  be  received  ;  and  for  this  purpose 
innkeepers  are  a  sort  of  public  servants,  they  having  in  return  a 
kind  of  privilege  of  entertaining  travellers,  and  supplying  them 
with  what  they  want  .  .  .  why  are  inns  established  ?  For 
the  reception  of  travellers,  who  are  often  very  far  distant  from 
their  own  homes.  Now,  at  what  time  is  it  most  essential  that 
travellers  should  not  be  denied  admission  into  the  inns  ?  I  should 
say  when  they  are  benighted,  and  -when,  from  any  casualty,  or  from 
the  badness  of  the  roads,  they  arrive  at  an  inn  at  a  very  late  hour. 
Indeed,  in  former  times,  when  the  roads  were  much  worse,  and 
wore  much  infested  with  robbers,  a  late  hour  of  the  night  was  the 
time,  of  all  others,  at  which  the  traveller  most  required  to  be 
received  at  an  inn.  I  think,  therefore,  that  if  the  traveller 
conducts  himself  properly,  the  innkeeper  is  bound  to  admit  him,  .at 
whatever  hour  of  the  night  he  may  arrive  "  (Rex  v.  Ivens  (1835), 
7  C.  &  P.  213,  at  pp.  219,  220  :   Coleridge,  J.,  in  summing  up). 
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Intending  Guests  should  apply  PeaceahJij. 

"  There  is  no  doubt  that  the  law  is,  tliat  a  person  who  koo])s  a 
puhh'c  inn  is  bound  to  admit  all  persons  who  apply  peaceably  to 
bo  admitted  as  guests  "  (Ifmofhorn  v.  Hammond  (1844),  1  C.  &  Iv. 
404,  at  p.  407  :  Parke,  B.,  in  summing  up). 

What  constitutes  a  Guest. 

This  will  be  a  convenient  place  to  consider  what  constitutes 
a  guest :  how  long  a  person  must  stay  at  an  inn  before  he 
acquires  the  character  of  guest,  and  how  long  he  is  entitled  to  stay 
there  without  losing  his  right  to  be  treated  as  a  guest.  A  traveller, 
wayfarer,  or  passenger,  can  certainly  be  a  guest  ;  but  a  person 
who  sojourns  at  an  inn — not  as  a  traveller,  wayfarer,  or  passenger — 
is  not  a  guest. 

A  person  who  uses  an  inn  or  hotel,  either  for  a  temporary  or 
more  permanent  stay,  in  order  to  take  what  the  inn  can  give,  may 
be  a  guest.  He  need  not  stay  the  night ;  merely  getting  a  meal 
there  may  make  him  a  guest.  (2) 

The  above  law  is  to  be  gathered  from  the  authorities,  in  order 
of  date,  subjoined  : — 

Who  is  a  Guest  ? 

1.  "If  a  man  comes  to  an  inn  with  a  hamper,  in  which  he  hath 
several  goods,  and  goes  away,  h  aving  this  with  the  host,  and  two 
days  after  comes  again,  but  in  tho  time  of  his  absence  it  is  stolen,  he 
shall  have  no  action  against  the  host ;  for  at  the  time  of  the  stealing, 
he  was  not  his  guest,  and  by  the  keeping  of  the  hamper  the  host 
had  no  benefit,  and,  therefore,  shall  not  be  charged  with  the  loss  of 
it  in  his  absence"  (Bac.  Abr.  Inns  and  Innkeepers  (C.)  5).  (3) 


Canadian  Cases. 

(2)  When  a  traveller  is  shown  to  have  come  to  an  inn  as  a  guest,  and  to 
have  stayed  there  six  weeks,  paying  for  his  Ijoard  by  the  week,  two  days  in 
advance  : — Held,  that  if  dismissed  abruptly  without  cause,  he  has  a  right  of 
action  against  the  landlord  on  the  common  law  relation  of  innkeeper  and 
guest.  To  put  an  end  to  this  relation,  the  traveller  must  be  shown  to  have 
rented  a  certain  apartment  in  the  inn  as  tenant  for  a  certain  term  (Whiting  v. 
Mills,  7  U.  C.  Q.  B.  450). 

A  guest  who  has  been  received,  loses  the  right  to  be  entertained  if  he  neglect 
or  refuse  to  pay  upon  reasonal)le  demand  (Doyle  v.  Walker,  26  U.  C.  Q.  B.  502). 

(3)  The  plaintiff  had  been  for  some  time  a  guest  of  the  defendant,  an  inn- 
keeper, and  on  leaving  the  inn,  after  paying  his  bill,  was  allowed  to  leave  a 
box  in  the  baggage  room.    The  plaintiff  intended  to  take  it  away  the  day 
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2.  "  If  an  host  invito  ono  to  supper,  and  the  nif^ht  being  far 
sjicnt,  invites  liim  to  stay  all  nijiht,  if  he  is  after  robbed,  j-et  shall 
not  th(>  host  be  charged  ;  for  this  guest  was  no  traveller  "  :  {/l>hl.). 

',).  ••  If  a  man  upon  a  special  agreement  boards  or  sojourns  in 
an  inn,  and  is  robbed,  the  host  shall  not  answer  for  it "  :  {ibid.). 


The  Relation  of  Landlord  and  Guest  must  he  made  out  to  make 
the  Former  liable  as  Such, 

4.  The  plnintiflf  arrived  about  noon  at  the  railway  station  at 
( 'arlisle,  and  was  there  met  by  one  of  the  porters  of  the  defendants' 
hotel,  to  whom  ho  gave  three  packages,  including  a  despatch  box 
and  a  dressing  bag,  and  asked  him  to  take  them  to  the  hotel, 
wliich  adjoined  the  railway  station.  He  then  intended  to  pass 
tlie  night  at  the  hotel,  Init  after  reading  a  tcdegram  which  he  found 
waiting  for  him  at  the  office,  he  decided  to  go  to  Manchester  the 
same  day.  He  went  into  the  coffee-room  to  dine,  but  was  told 
that  there  was  no  joint  ready,  and  proceeded,  by  the  waiter's 
advice,  to  the  station  refreshment-room,  which  was  under  the  same 
management  as  the  hotel,  and  connected  with  it  by  ji  covered 
passage.  On  his  way  to  the  refreshment-room  he  met  the  porter 
with  his  luggage,  and  told  him  to  lock  it  up  till  he  was  ready  to 
start  for  Manchester.  The  luggage  was  locked  u))  in  a  room 
adjoining  the  refreshment-room,  but  on  the  plaintiff's  arrival  at 
tlie  platform,  part  of  it  was  found  to  be  missing.  U})on  the 
objection  that  there  was  no  evidence  that  the  plaintiff  ever  became  a 
guest  of  the  defendants  at  their  inn,  the  learned  judge  (Stc^ihen,  J.) 
ordered  a  nonsuit.     A  rule  was  obtained  to  set  aside  the  nonsuit. 

"  The  law  relating  to  the  liability  of  innkeepers  is  fully  con- 
sidered in  faille's  Case  (1584)  8  Co.  Rep.  32  and  it  is  clear  that 

Canadian  Cases. 

following,  but  owing  to  illness  he  did  not  call  for  it  for  several  weeks,  when  it 
WHS  discovered  that  the  box  was  lost : — Held,  plaintiff  could  not  recover. 

Per  Httgarty,  C.  J.O. :  "  This  case  falls  within  the  class  of  cases  where  the  bail- 
ment of  goods  ia  for  the  benefit  of  the  bailor  alone,  and  wliere  the  bailee  is 
responsible  only  for  gross  negligence.  Liability  can  only  arise  from  actual  clear 
negligence.  When  the  evidence  taken  is  equally  consistent  with  the  absence 
as  with  the  existence  of  nej.digonce,  the  well  known  rule  should  apply." 

"  Proof  of  negligence  is  essential  to  the  right  to  recover.  No  verdict  for 
the  plaintilV  should  be  rested  on  mere  surmise  or  guess"  {Palin  v.  Reed, 
10  0.  A.  R.  63). 

Per  Burton,  J.  A.  "  There  is  no  case,  that  I  am  aware  of,  which  puts  the  duty 
of  a  gratuitous  bailee  higher  than  this,  that  he  is  bound  to  take  the  same  care 
of  the  property  as  a  reasonably  prudent  and  careful  man  may  fairly  be 
expected  to  take  of  his  own"  {Lynar  v.  Mossop,  36  U.  C.  R.  230). 
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in  orJor  to  make  tho  innkcopor  liiil)l(>  at  common  law  tho  i)laintift 
must  liavo  l)oon  a  ;fuost  In  the  inn,  accordin^f  to  tho  words  of  the 
Latin  writ  wliich  is  sot  out  in  tho  h(><finnin<f  of  Cal//es  Case, 
Now  I  can  find  no  ^rround  for  sayin^j  tliat  tho  i)hiintitf  was  in  any 
sonso  a  ^nost  witlnn  tho  dofondant's  inn  at  tho  tiino  when  his 
hiffo'a^o  was  lost,  (-i)  Th<>  caso  of  Bennett  v.  Mellnr  (17'J3),  5 
T.  1{.  27)5,  has  l)oon  roliod  on  by  tho  plaiiititt"  as  sho\vin«i;  that  it  is 
not  nocossary  to  mako  tho  dofondant  liable  that  tho  yuost  should 
spond  tho  ni<iht  at  tho  inn.  liut  thoro  it  was  expressly  found  that 
tho  plaintiff  had  como  within  tho  house  and  had  [)lacod  his  j>()i)(ls 
near  his  chair,  so  that  tho  caso  is  clearly  distin<4uishablo.  On  the 
other  hand,  tho  caso  of  /?.  v.  Ihimer  (1877),  2  Q.  15.  1).  ISO,  is, 
so  far  as  it  goes,  a<fainst  th(>  plaintiff.  If  there  had  boon  any 
positive  proof  of  negligonco  on  tho  part  of  tho  defendants  thoy 
might  possibly  have  l)oon  liable,  but  in  tho  absence  of  such  proof, 
and  the  relation  of  landlord  and  guest  not  having  been  made  out,  tho 
action  cannot  be  maintained"  (Stniuss  v.  Counti/  Hotel  Compunij 
(1883),  12  Q.  B.  U.  27,  at  pp.  28,  29  :  Lord  Colerkhje,  CJ.).  (l) 


The  Innkeeper's  Duty  to  continue  to  receive  a  Person  as  a   Guest 
exists  onh/  when  and  so  lone/  as  such  Person  is  a  Traveller. 

5.  The  plaintiff  went  to  a  hotel  in  Brighton,  and  went  therewith 
the  intention  of  staying  at  the  hotel.  She  was  taken  in  and  given 
rooms,  and  she  stayed  there  for  a  period  of  ten  months.  It  was 
then  intimated  to  her  that  the  direction  wished  her  to  leave,  but 
this  she  refused  to  do.  Then  notice  was  given  to  her,  requiring  her 
to  leave,  and  as  she  still  refused,  advantage  was  taken  of  her  being 
out  of  the  hotel  and  her  things  were  brought  down  and  put  outside, 
and  on  her  return  she  was  refused  admittance.  The  foundation  of 
her  action  was  that  she  was  not  allowed  to  stay  on  at  the  hotel. 

"  This  case  seems  to  me  to  be  free  from  (loul)t.  The  principle  on 
which  this  matter  turns  is  laid  down  by  Lord  Chief  Justice  Holt 
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(4)  The  i^laintiff  arrived  in  Toronto  from  Ireland,  and  drove  from  the 
railway  station  to  defendant's  hotel,  having  a  portmanteau,  carpet  bag,  etc., 
with  him.  He  asked  for  a  room,  saying  he  wanted  only  to  change  his  dress 
before  going  to  a  friend,  had  his  things  taken  to  it,  and  after  occupying  it  for 
about  an  hour,  went  to  his  friend,  with  whom  he  remained.  He  was  furnished 
with  a  key  for  the  door,  but  did  not  use  it.  Next  morning  he  returned  to  get 
his  things,  but  the  portmanteau  could  not  be  found.  The  plaintiff  said  he 
intended  to  return  that  night,  but  he  said  nothing  of  his  intention  to  defen- 
dant : — Held,  that  the  plaintiff  was  not  there  as  a  guest  after  he  had  dressed 
and  left  the  inn,  and  that  the  defendant  was,  therefore,  not  liable  as  an 
innkeeper  for  the  portmanteau  {Lynar  v.  Mossop,  36  Q.  B.  230). 
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in  Ri'.r.  V.  Luellin  (1700),  12  Mod.  44r),  and  thoso  aro  tho  wordH 
ol'tlio  report,  and  tlio  wholo  of  tho  report:  'The  defendant  was 
lUMster  of  tho  Bell  Inn,  in  Bristol.  lie  was  indicted  for  not 
receiving  one  taken  ill  witli  the  small-pox  ;  and  it  was  quashed,  for 
not  saving  ho  was  a  traveller.'  That  decision  is  cited  and  referred 
to  in  Jhuh  V.  Ih/mer  (1877),  2  Q.  B.  D.  VM\  where  Kelhj,  (!.B., 
siivs  :  '  The  second  question  is,  whetli(>r  the  jjrosecutor  was  a 
traveller.  I  need  hardly  cite  authorities  to  show  that  it  is  essential 
to  such  a  prosecution  that  tho  prosecutor  should  ho  a  traveller.  If 
any  he  wanted  ' — then  lie  refers  to  tho  case  of  Re.v  v.  Luellin 
(1700),  12  Mod.  4-15.  l\\ow Jhnman,  J.,  says  :  'The  principles 
liiid  down  in  Bnvf/ess  v.  Clements  (181o),  4  M.  &  S.  30(!,  show 
that  the  object  of  the  law  upon  the  suhject  of  an  innkeeper's 
liability  is  merely  to  secure  that  travellers  shall  not,  while  upon 
their  journeys,  be  deprived  of  necessary  food  and  lodo;iniT.'  That 
obviously  is  the  principle  on  which  tho  liability  rests,  and  it  is 
clear,  I  think,  that  the  oblii^ation  exists  only  so  long  as  tho  ])erson 
is  a  traveller,  and  exists  towards  him  only  in  so  far  as  he  is  a 
tnivcller.  The  only  alternative  is  that  he  might  be  entitled  to  call 
on  the  innkeeper  to  entertain  him  for  life,  subject  to  certain 
possible  exceptions  for  making  provision  for  other  travellers  at 
reasonable  times  and  so  forth"  {Lamnml  v.  liichard,  [1897] 
1  Q.  B.  541,  at  pp.  .'>43,  .544  :    \Vri</ht,  J.). 


^1  Person  using  an  Inn  as  an  Inn,  for  the  purpose  merelij  of  getting 
a  Meal  there,  i.s  a  Guest. 

t).  Tho  defendants  vt-ere  innkeepers  and  kept  an  hotel.  Guests 
were  accommodated  v.t  the  hotel  with  sleeping-rooms  if  required  ; 
but  from  ninety  to  one  hundred  people,  who  were  not  staying 
at  the  hotel,  dined  in  it  every  day.  The  plaintift'  who  lived  outside 
the  town,  went  to  the  hotel  for  supper  at  nine  o'clock  in  the 
evening.  He  wer.t  into  the  dining-room  and  hung  his  overcoat 
iq)on  a  hook  thero,  where  coats  were  usually  hung.  He  then  left 
the  room  for  a  short  time  to  speak  to  the  manageress  of  the  hotel  ; 
returned,  had  hi;  supper,  and,  on  leaving  to  catch  a  train  homo, 
found  that  his  coat  was  missing. 

"  The  real  question  is  whether  there  was  any  evidence  to  justify 
the  county  court  judge  in  finding  that  the  plaintift'  was  a  guest  at 
tho  defendants'  inn.  Taking  tho  narrower  view,  contended  for  by 
counsel  for  the  defendants,  of  what  is  a  guest,  I  fail  to  understand 
in  what  sense  he  was  not  a  guest.  The  room  he  went  into  was  the 
dining-room  of  the  hotel.  It  is  said  that  in  order  to  make  him  a 
guest  he  must  be  a  wayfarer  and  traveller.  The  facts  are  that 
bo  was  on  his  way  home  ;  he  was  on  his  way  to  the  station  from 
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which  ho  travollotl  homo  hy  railway.  Why  was  h(^  not  a  wuy- 
farcr  ?  If  ho  liad  Itocii  riding  to  his  lioinc  on  horschack  aloiin  n 
country  road,  and  Ijotwocn  tho  (enii/niis  a  ijiio  and  tlio  tennlints  ,ul 
ipii'in  ho  nsod  an  inn  for  tho  purpose  of  gcttinfj;  food  for  hiinscll" 
and  his  horso,  lio  doarly  would  l)o  a  wayfaror  and  a  finest  at  the 
inn.  AVhat  ditl^'oronco  docs  it  make  that  ho  was  not  riding,  as  one 
hundred  yoars  a<fo  ho  prol)iil)ly  would  Iiavo  hoon,  l)ut  tiiat  ho  was 
walkinji;  to  tho  railway  station  in  order  to  take  tho  train,  and  on 
tho  way  called  at  an  iini,  and  was  receivod  there  and  s(n'vod  with 
fluch  refroshnient  as  ho  required  ?  Hut  I  do  not  take  the  more 
restricted  view  of  what  constitutes  a  ;iUost  at  an  inn.  1  think 
a  ^uost  is  a  person  who  uses  tlie  inn,  either  for  a  temporary  or  ii 
more  permanent  stay,  in  order  to  take  what  tho  inn  can  ;>ive.  He 
need  not  stay  the  nif^ht.  1  confess  I  do  not  nndorstand  wliy 
ho  should  not  ho  a  ^uost  if  ho  uses  tlie  inn  as  an  inn  for  tho  purjioso 
merely  of  ^ettiufj;  a  meal  there.  There  is  not  much  to  ho  said, 
upon  tiio  authorities,  for  tho  projjosition  that  a  person,  in  order  to 
he  a  ^uost  at  the  inn,  must  ho  a  wayfarer  or  traveller.  I  quite 
at^reo  that  in  olden  times  wayfarers  were  more  often  *  <;uests '  than 
anyhody  else.  Tho  innkeeper's  liability  is  said  to  arise  hocauso  Iio 
receives  persons  causa  hosj'itumli.  I  cannot  see  why  ho  receives 
them  less  causa  hosji/'lancli  if  he  ^ives  them  refreshment  for  half  ii 
day,  receivin^f  them  in  the  same  way  as  other  persons  are  received, 
than  if  thoy  stay  the  night  at  his  inn.  It  makes  no  ditiforence  that 
he  receives  a  largo  number  of  people  who  only  take  a  meal  at  the 
inn.  Ho  does  receive  them,  and  as  an  inid^eepor,  and  liis  liability 
as  an  innkeeper  thereui)on  attaches  in  respect  of  them.  The 
present  case  is  stronoer  than  the  case  of  the  guest  in  JJeiinetl  v. 
Mellor  (17y;5),  5  T.  K.  273  .  .  .  our  decision  does  not  touch 
tho  point  which  would  have  arisen  if  tho  place  to  which  the  plaintilt' 
went  had  been  a  restaurant  not  attached  to  or  ])art  of  tlio  hotel, 
The  dining-room  here  was  used  as  part  of  tlu;  inn,  and  usckI  as 
such  a  room  is  used.  Whiit  was  supplied  to  the  ])laintiflF  was  what 
was  supplied  by  the  innkeeper  to  his  guests"  (Orchanl  v.  Bush  iV 
Co.,  [1898]  2  Q.  B.  284,  at  pp.  287,  288  :    117//,?,  J.). 

Restaurant  Keeper. 

The  case  of  L'ltzen  v.  Nicols,  [1894]  1  Q.  B.  92,  shows  that  a 
restaurant  keeper  may  be  liable  as  a  bailee,  though  not  porhai« 
as  an  innkeeper  (see  The  Queen  v.  Rymer  (1877),  2  Q.  B.  D.  13t!). 


Guests'  Washing. 

Assutupsit   against   the   defendant,    the  keeper  of  an  hotel  in 
London,  for  washing  the  linen  of  guests  in  his  house,  for  which 
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it  was  eonteii(h)(l  that  lit!  wais  re>poii«il)l«!.  Lord  EUenhoromjIi 
iiii|iiiic(l  wliether,  when  guests  hd't  such  hili.s  unpaid,  the  del'cnihmt 
hail  Im'cm.  in  the  liahit  of  dischar<fiii<^  theui  ;  it"  ho  liad,  an  under- 
lakiii;;'  to  this  etleet  uii;;ht  at'terward.s  be  interred,  it  niii^ht  bo 
coii'ldcrcd  as  evidence  of  an  untoceth'nt  promise. 

The  witness  stating,  that  in  sueli  ca.sos  tlio  l)iils  were  not  paid 
at  all,  tlie  plaintirt'  was  non-suited  (('ulUinl  v.  White  (ItilG), 
I  Siark.  171). 

lnnl('ej)e)'  /,i  not  lioiind  to  find  his  Guest  loith  Wearimj  Appavel. 

•'  The  duty  of  an  innkeeper  does  not  extend  to  the  finding  of  liis 
oiiot  with  clothes  or  wearing  apparel  "  (Hue.  Abr.  Inns  and 
linikeepers  (C.)  1). 

Xo  Let/al  Olliijatioa  on  Innkeeper  to  let  Post  Horses. 

The  defendant  kept  an  inn  at  Hulton  in  Lancashire.  Ui)on  the 
si;j,n  over  his  door  was  written  "  licensed  to  let  post  horses." 
Plaint itl'  was  on  his  road  from  Wigan  to  Manchester,  and  stopped 
at  defendant's  inn  to  change  horses,  and  to  proceed  on  his  journey. 
The  defendant  otlered  to  convey  tho  plaintifl'  on  his  journey  with 
four  horses  ;  but  i)laintitl'  would  only  consent  to  take  two,  which 
were  refus(.'d. 

"  The  declaration  does  not  state  any  custom  of  the  realm,  but 
merely  a  duty.  I  am  of  opinion  that  there  is  no  legal  ol)ligation 
oil  the  defendant  to  let  post  chaises  and  horses,  notwithstanding  ho 
has  uiitained  a  license  for  so  doing"  (Uicas  y.  Hides  (1815),  Holt's 
Kep.  N.  r.  2U7,  at  p.  208  :  Le  Blanc,  J.). 

Guest^s  Goods  and  Chattels, 

An  innkeeper  is  bound  to  take  in  a  guest's  luggage,  unless  it  is 
something  exceptional  in  character,  as  well  as  the  guest  himself. 

"  The  innkeeper  is  bound  to  receive  tho  horses,  harness,  and 
earriage  with  the  guest,  as  much  as  ho  is  bound  to  receive  the 
guest  himself — the  liability  of  the  innkeei)er  with  respect  to  them 
is  the  same  as  his  liability  witli  rt's-pect  to  the  other  goods  of  the 
},aiest"  (Mulliner  v.  Florence  (1878),  3  Q.  B.  D.  •18'±,  at  p.  4^3  : 
Cotton,  L.J.). 

"  If  a  traveller  comes  to  an  inn  with  goods  which  are  his  luggage — 
1  do  not  say  his  personal  luggage,  but  his  luggage — the  innkeeiier, 
hy  the  law  of  the  land,  is  bound  to  take  him  and  his  luggage  in. 
The  innkeeper  cannot  discriminate  and  say  that  he  will  take  in 
the  traveller  but  not  his  luggage.  If  the  traveller  brought  some- 
thing exceptional  which  is  not  luggage — such  as  a  tiger  or  a 
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packao;e  of  dynamite — the  iunkeeper  might  refuse  to  take  it  in  ; 
but  the  custom  of  the  reahn  is  that,  unless  there  is  some  reason  to 
the  contrary  in  the  exceptional  character  of  the  thin<i;s  brought,  he 
must  take  in  the  traA-eller  and  his  goods"  (Roh/ns  if-  Co.  v.  Grai/, 
[1S\)')]  2  Q.  B.  ijOl,  at  p.  ")04  :  Lord  JMer,  M.U.,  see  po.<l, 
p.  322,  Section  IV. — Innkeepers'  Lien). 


Innkeeper'' s  Cave  of  his  Guest^s  Goods  ami  Chattels. 

(a.)  The  innkeojier's  custody  of  the  guest's  goods  is  considorcMl 
as  accessory  to  the  i)rincipal  contract,  and  the  money  paid  for  the 
apartments  as  extending  to  the  care  of  the  goods.  This  is  analogous 
to  the  carriage  of  a  passenger's  luggage,  which  is  carried  for  the 
sum  the  passenger  pays  for  the  carriage  of  himself  (see  also  jioi^f, 
Chapter  XL-Carriers  ;  Section  XV. — Passenger's  Luggage  ; 
(a)  The  ( 'ontract). 

(A.)  An  innkeeper  is  obliged  to  take  more  than  ordinary  care  of 
his  guest's  goods.  He  is  primd  facie  liable,  even  if  the  goods  arc 
stolen  by  his  servants,  by  the  other  guests,  or  by  strangers. 

(c.)  AVhere  the  guest's  goods  remain  under  the  charge  of  the 
innkeeper  and  the  [)rotection  of  the  inn,  the  innkeeper  is  an  insurer 
of  them,  bound  to  kee})  them  safely  and  securely,  and  is  2))'imil 
fade  liable  for  their  loss. 

The  foregoing  rules  are  gathered  from  the  subjoined  authorities, 
set  out  in  chronological  order  : — 

L  "  If  an  innkeeper's  servants  rob  his  guests,  the  master  is  bound 
to  restitution  :  for  as  there  is  a  confidence  reposed  in  him,  that  he 
will  take  care  to  piuvi<le  honest  servants,  liis  negligence  is  a  kind 
of  implied  consent  to  the  robbery  ;  nam  qui  non  prolnbet,  cam 
prohiheve  poss/t  juhet  "  (Bl.  Com.,  Vol.  I.,  p.  429). 

2.  "  An  action  upon  the  case  lies  upon  the  common  custom  of  the 
realm  against  a  common  innkeei)er,  if  the  goods  of  his  guest  arc 
stolen  or  lost  by  th(^  negligence  of  him  or  his  servants  "  (Com.  Dig. 
Action  upon  the  case  for  negligence  (B.)  (B.  I). 


Innkeeper  ohliijed  to  take  more  than  ordinary  Care  of 
Guest's  Goods. 

3.  "  Though  an  innholder  be  not  paid  in  money  for  securing  the 
trii\eller's  trunk,  yet  the  guest  facit  ut  faciat,  and  alights  at  tlie 
inn,  not  solely  for  his  own  refreshment,  but  also  that  his  goods 
may  be  safe  :  independently  of  this  reasoning,  *-''^»  custody  of  the 
goods  may  be  considered  as  accessory  to  th(!  principal  contract,  and 
the  money  paid  fo:  the  apartments  as  extending  to  the  care  of  the 
box  or  portmanteau  ;  in  which  light  Gaius,  and,  as  great  a  man  as 
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ho.  Lord  TloJt,  seem  to  view  the  obH^,?\tion  ;  for  they  agree,  '  that, 
aliliou^h  a  l)arf!;einan  and  a  ma  'tr  of  a  ship  receive  their  fare  for 
the  jiassage  of  travellers,  and  an  innkeeper  his  pay  for  the  aecom- 
niodation  and  entertainment  of  them,  but  have  no  pecuniary  reward 
U)V  the  mere  atslmlij  of  the  goods  belonging  to  the  passengers  or 
guests,  yet  they  are  obliged  to  take  ordinary  care  of  those  goods  '" 
(Jones,  p.  94). 

Hi're,  Sir  William  Jones  says  that  innkeepers  are  obliged  to 
take  ordinary  care,  yet  in  t!,.;  next  passage  cited  from  his  work,  it 
is  t'kar  that  more  than  ordinar//  care  is  exacted  from  them. 


<i),<t. 


l(r  the 


Innkeepers  are  liahle  for  the  (jloods  of  G'nesls  lost  at,  or  stolen  out  of 
the  Inn,  throiujli  tlie  Xeiiliyence  of  the  Innkeepers,  or  that  of 
their  Servants. 

i.  "  It  has  long  been  holden,  that  an  innkeeper  is  bound  to  restitu- 
tion, if  the  trunks  or  parcels  of  his  guests,  conunitted  to  him  either 
l)ersoually  or  through  one  of  his  agents,  bo  damaged  in  his  inn,  or 
flolen  out  of  it  by  any  person  whatever  ;  nor  shall  he  discharge 
liiinself  from  this  responsibility  by  a  refusal  to  take  any  care  of  the 
goods  hecaiise  there  are  suspected  persons  in  the  house  for  whose 
c<nidiicf  he  cannot  he  answerahle ;  it  is  otherwise,  indeed,  if  ho  refuse 
iiilinission  to  a  traveller  because  he  really  has  no  room  for  him, 
and  the  traveller,  nevertheless,  insist  upon  entering,  and  place  his 
liaggage  in  a  chamber  without  the  keeper's  consent.  Add  to  this, 
that,  if  he  fail  to  provide  honest  servants  and  honest  inmates, 
according  to  the  confidence  reposed  in  him  by  the  public,  his  negli- 
gence in  that  respect  is  highly  cul})able,  and  he  ought  to  answer 
(v'/vV/y  for  their  acts,  even  if  they  should  roh  the;  guests  who  sleep 
in  his  chambers.  Rigorous  as  this  law  may  seem,  and  hard  as  it 
may  actually  be  in  one  or  two  particular  instances,  it  is  founded 
on  till'  great  [)rinciple  of  public  utility,  to  which  all  private  con- 
siiU'rations  ought  to  yield  ;  for  travellers,  who  must  be  numerous 
in  a  rich  and  commercial  country  are  obliged  to  rely  almost 
implicitly  on  the  good  faith  of  innholdcrs,  whose  education  and 
morals  are  usually  none  of  the  best,  and  who  might  have  frequent 
o|i|iortunities  of  associating  with  ruffians  or  pilferers  while  the 
injured  guest  could  seldom  or  never  obtain  legal  proof  of  such 
combinations,  or  even  of  their  neyliyence,  if  no  actual  fraud  had 
been  connnitted  by  them  ...  In  all  such  cases,  however,  it  is 
competent  for  the  innholder  to  repel  the  presiimption  of  his  knavery 
or  default,  by  proviny  that  he  took  ordinary  care,  or  that  the  force 
which  occasioned  the  loss  or  damage  was  truly  irresistible'"  (Jones, 
pp.  \)i,  95,  96). 
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5.  "  Imikeopers  arc  clearly  cluirgeublo  for  the  goods  of  giiosts 
stolen  or  lost  out  of  their  inns,  and  this  without  any  contract  or 
agreement  for  that  purpose;  for  the  law  makes  them  liable  in  respect 
of  the  reward,  as  also  in  respect  of  their  being  ])laces  ajJpoiMtcd 
and  allowed  of  by  law,  for  the  benefit  and  security  of  traders  and 
travellers.  And  this  duty  and  burthen  enjoined  innkeepers  by 
law,  they  cannot  discharge  themselves  of,  under  pretence  of  sick- 
ness, want  of  understanding,  absence  from  their  houses "  (Bac. 
Abr.  Inns  and  Innkeepers  (C)  4). 

t).  "  The  soundness  of  the  public  policy  of  subjecting  particular 
classes  of  person"  to  extraordinary  responsibility,  in  cases  where  an 
extraordinary  confidence  is  necessarily  reposed  in  them,  and  there 
IS  an  extraordinary  temptation  to  fraud,  or  danger  of  plunder,  can 
hardly  admit  of  question  ;  and  a  rule  to  this  etiect  has  accordingly 
l)een  recognised  in  the  juris])rudence  of  many  countries  "  (Story, 
s.  464). 

7.  "  By  the  connnon  law  innkeepers  are  bound  to  take  not 
merely  ordinary  care,  but  uncommon  care,  of  the  goods,  money 
and  baggage  of  their  guests"  (Story,  s.  470). 

(As  to  what  is  ord/'nari/  care,  see  ante,  p.  14,  Chapter  I. — Intro- 
ductory ;  Section  III. — Degrees  of  Care  and  Neglect  ;  and  as  to 
proof  of  loss  being  -prima  facie  evidence  of  innkeeper's  negligence, 
see  j>od,  jip.  ;U4.  315,  Medawar  v.  Grand  Hotel  Co.,  [lij'Jl] 
2  Q.  B.  11,  and  other  cases  there  cited.) 

E.vplanation  of  Principle  of  Innl-eeper''s  Liabilitij, 

8.  "  The  principle  on  which  the  liability  of  an  innkeeper  for  the 
loss  of  the  goods  of  his  guest  is  founded,  is  both  by  the  civil  and 
connnon  law,  to  compel  the  innkeeper  to  take  care  that  no  improper 
person  be  admitted  into  his  house,  and  to  prevent  collusion  between 
him  and  such  person  ...  If  a  lady  were  to  leave  a  valualde 
shawl  in  her  room,  the  innkeeper  (though  tniac(pniinted  with  its 
value)  would  clearly  be  responsible  for  it  if  lost"  {Kent  v.  Shuckard 
(1831),  2  B.  &  Ad.  803,  at  p.  804  :  Lord  Tenterden,  C.J.). 

9.  "The  law  of  England  is  clearly  laid  down  in  Cal>/e''s  Case 
(1584),  8  Hep.  32a,  which  is  a  full  connnent  on  the  writ  in  Fitzli. 
N.B. — One  ingredient  is,  that  the  loss  or  damage  arises  pro  defect u 
liospitatoris  vel  servientium  suoriun.  When,  therefore,  the  nature 
of  the  injury  left  the  cause  wholly  doubtful,  it  was  correct  to  take 
the  opinion  of  the  jury  whether  the  evidence  established  that  it 
was  produced  by  a  detect  of  such  caro  "  (JJawson  v.  Chanmei/ 
(1843),  5   Q.   B.    104,  at  p.   1C8  :  Lord  JJenman,   C.J,).     (See 
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rciiKirks  of  Pollock,  C.13.,  on  this  casi'  in  Monjaii  v.  Ravejj  (IbGl), 
i;  II.  &  N.  2(55,  at  \).  -Ill,  post,  pp.  3U),  317). 

10.  "An  innkoepcr  is,  at  common  law,  an  insurer,  and  if  ^oods 
of  a  liiicst  are,  without  any  nc^li^ence  on  tlie  jiart  of  the  oui-st, 
l()<t  at  his  imi,  the  innkeeper  is  lial)le  for  their  vahie  "  {Siju/re  v. 
Wlu'c'lcr  (i8t]7),  1(]  L.  T.  {s.H.)  93,  at  p.  'J4  :  Bi/le.f,  J.). 

1 1.  "  The  innkeeper's  liability  is  not  that  of  a  bailee  or  pledijee 
of  lioods  ;  he  is  bound  to  keep  tluMU  safely.  It  si<rnifies  not,  so  far 
as  that  ol)li<j;ation  is  concerned,  if  they  arc  stolen  by  burglars,  or 
hv  the  servants  of  the  inn,  or  l)y  another  ^iiest  ;  he  is  lial)le  for  not 
keeping  them  safely  unless  they  are  lost  by  the  fault  of  the  traveller 
himself.  That  is  a  tremendous  liability  :  it  is  a  liability  fixed 
u[ion  the  innkeej)er  by  the  fact  that  ho  has  taken  the  goods  in  ; 
Mild  liy  law  he  has  a  lien  upon  them  for  the  expense  of  keeping 
tlicin  as  well  as  for  the  cost  of  the  food  and  entertainment  of  the 
traveller  "  {/iohins  and  Co.  v.  (Jrai/,  [1895]  2  Q.  B.  501  at  p.  50-4  : 
Lord  K^'her,  MM.). 

Cases  Illustrative  of  the  above  Principles. 

Person  leavhuj  Goods  at  an  Inn  and  then  Alisenthig  Himself. 

1.  "  If  one  come  to  an  inn  and  leave  liis  goods  and  horses,  and 
H'o  into  the  town,  anil  after  returns,  and  in  the  interim  his  goods 
arc  stolen,  no  doubt  but  he  is  a  guest,  and  shall  have  remedy,  and 
so  was  Siv  /uhci/n  Sitnds^  Case ;  for  his  absence  in  i)art  of  the  day 
is  not  nuiterial,  but  he  is  always  reputed  as  a  guest.  So  where 
one  leaves  his  horse  at  an  inn,  to  stand  there  by  agreement  at  livery, 
although  neither  himself  nor  any  of  his  servants  lodge  there,  he  is 
reputed  a  guest  for  that  purpose,  and  the  innkeeper  hath  a  valuable 
consideration  ;  and  if  that  horse  be  stolen,  he  is  chargeable  with 
lui  action,  upon  the  common  custom  of  the  realm.  But  as  in  the 
case  at  the  bar,  wlun'c  he  leaves  goods  to  k(!ei),  whereof  tlie 
(lefcndant  is  not  to  have  any  benefit,  and  goes  from  tlience  for  two 
or  tlnve  days,  although  \w  saith  he  will  return,  yet  he  is  at  his 
lilicrty,  and  therefore  is  not  a  guest  during  that  time  ;  nor  is  the 
innkeeper  chargeable  as  a  common  hostler  for  the  goods  stolen 
iliiring  that  time,  unhsss  he  make  a  special  promise  for  the  safe 
kec[)ing  of  them  ;  and  tlie  action  ought  to  be  grounded  upon  it" 
{Gelleij  V.  Clerk  (1007),  Vvo.  dac.  18«,  at  p.  1(S<J  :    Williams,  J.). 


Innkeeper  receiiimj    Guest   but    re/usin(j  to   keep  his 
Goods  after  his  Departure. 

2.  PlaintitFs  servant  took  the  goods  in  question  to  nuirket  at 
Manchester,  and  not  being  able  to  dispose  of  them  went  with  them 
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to  the  det'ondnnt's  inn,  and  askod  tlio  dofVndant's  wife  if  ho  conld 
leave  the  ooodfi  tlicn'e  till  the  week  following  [nieaninp;  the  next 
market  day]  ;  she  said  she  could  not  tell,  for  they  were  very 
full  of  parcel*!.  The  ])laintif¥'.s  servant  then  sat  down  in  the  inn, 
liad  some  liquor,  and  jiut  the  ^oods  on  the  floor  immediately 
behind  him.  When  he  ji;ot  up,  after  sittino;  there  a  little  whili', 
the  goods  w(>ro  missing. 

"  Although  his  request  was  not  complied  with,  he  was  entiflcil 
to  jirotection  for  his  goods  during  the  time  he  continued  in  the  inn 
as  a  guest"  (nviuirlt  v.  .:fe!lor  {11[K\),  5  T.  K.  273,  at  p.  27')  : 
Anhfittrsf,  J,). 

"  In  this  case  there  was  no  refusal  of  the  pcson  ;  th(^  defendant 
merely  refused  to  take  care  of  the  goods  until  the  next  week. 
And  when  the  plaintiff's  servant  was  sifting  in  the  inn,  with  the 
consent  of  the  innkeeper,  (for  the  latter  did  not  object  to  receive 
him.)  he  was  in  the  same  situation  as  any  other  guest,  and  entitled 
to  the  same  protection  for  his  goods  "  (tl>/d.,  at  p.  276  :  Grose,  J.). 
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Tnnheeper  placinij  GuesCs  Gi</  in  open  Street. 

3.  Defendant  was  an  innkeeper  near  Bewdley.  Plaintiff  drove 
his  gig  to  tlie  defendant's  inn  on  Bewdley  fair  day.  The  plaintiff 
asked  whether  there  was  room  for  his  horse,  upon  which  the  ostler 
of  the  defendant  took  the  hors(>  out  of  the  gig,  and  ]iuf  him  info 
a  stable,  and  the  j)lainfiff  carried  his  coat  and  whiji  from  the  gi^' 
info  the  house,  and  took  some  refreshment  there.  The  ostler 
placed  the  gig  outside  of  the  inn  yard,  in  a  part  of  the  open  street, 
in  which  the  defendant  was  in  the  habit  of  placing  the  carriages 
of  his  guests  on  fair  days.     The  gig  was  stolen  from  thence. 

"This  case  certainly  comes  very  near  to  the  distinguishing  lino. 
But,  uj)on  fh(!  best  consideration,  it  seems  to  me  that  this  gig  was 
taken  while  under  the  protection  of  the  innkeeper.  He  took  in 
the  horse  ;  he  put  the  guest  into  a  room  in  the  house  ;  and  he 
placed  the  gig  where  the  carriages  of  his  otlier  guests  wero 
placed.  I  think,  therefore,  that  ho  continued  liable  as  innkcvper 
for  its  safe  custody"  {Jones  v.  Tijler  (1%M),  1  A.  &  E.  'rli,  at 
pp.  524,  525  :  Lord  I)e)iman,  C.J.). 

Private  Arrangement  between  Innkeeper  and  his  Ostler 
Immaterial. 

4.  Defendant  was  the  keeper  of  an  inn  in  Warrington.  In 
consequence  of  some  street  improvements,  the  stables  which 
ailjoinc''  and  were  held  with  the  inn,  had   been   pulled  down,  and 
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otluM'  stiil)l<'S  Ix'loiiffing  to  th(!  .siiinc  liindlonl,  but  which  were  at  some 
little  (listiinco  and  quite  detaclicd  IVoin  the  inn,  were  substituted 
tor  them,  without  any  alteration  in  the  rent.  The  arraiiffenient 
between  the  defendant  and  her  ostler,  William  Howies,  was  that  lie 
should  make  wliat  luj  could  out  of  the  stables,  he  paying];  no  rent 
lor  them,  but  providiuf;  hay  and  corn,  etc.,  and  supplying  not  only 
the  i^uests  in  the  inn  but  residents  in  tlie  town,  whose  horses  he 
WHS  allowed  to  take  care  of. 

I'laintili' arrived  at  the  defendant's  inn  with  his  mare  and  jj:ig, 
which  were  taken  round,  as  usual  at  inns,  to  the  stable  yard,  the 
phiiiitifl"  and  his  ncpliew  ^oin^i;  into  the  house  as  ^'uests  and  usino- 
it  as  their  inn.  When  he  left  the  defendant's  inn,  the  plaintirt' said 
lie  should  not  b(i  back  till  the  followine;  Monday,  and  reipiested 
that  his  mare  might  be  proj)erly  attended  to.  The  plaintiff  did  not 
return  for  a  fortnight,  and  in  the  nu-antime.  IJowles,  without  any 
order  or  ])ermission  from  the  defendant,  put  the  mare  into  the  gig 
and  took  her  out  for  a  drive  with  a  friend  one  .Sunday  evening, 
and  when  passing  along  a  road  leading  out  of  the  town,  the  mare 
took  fright  at  a  locomotive  engine  ])assing  under  the  road,  became 
utterly  unmanageable,  gallo[)ed  otf,  and  occasioned  the  injury  com- 
plained of.  When  taken  to  task  for  putting  tlu;  mare  in  harness, 
Howies  said  that  she  wanted  exercise,  that  she  was  very  spirited 
and  more  than  he  could  manage  when  on  her  back,  and  so  he  put 


her  in  the  eijr. 


"  The  first  objection  was,  tliat  the  relation  of  master  and  servant 
(lid  not  exist  between  the  defendant  and  Howies,  so  as  to  make  her 
r('s[)onsible  for  his  acts,  the  stables  not  being  her  stables,  but  his. 
P)iit  th(>  plaintiff  went  to  the  defendant's  inn,  was  there  received  as 
a  guest,  and  his  lujrse  was  taken  in  in  the  usual  way,  so  that  any 
private  arrangement  between  the  innkeeper  and  her  ostler  cannot 
be  taken  into  consideration. 

"  The  second  objection  was,  that  the  act  complained  of  was  done 
without  the  (■■auction  or  permission  of  the  tlefendant.  But  the 
defendant  being  an  innkeeper,  and  liaving  received  the  horse  in 
that  character,  is  liable  for  the  injury  done  to  it  whilst  under  her 
care.  Whether  the  injury  was  done  by  the  innkeeper  or  her 
servant,  or  a  stranger,  is  innnaterial,  for  unless  a  guest  conducts 
himself  in  such  a  manner  that  the  loss  is  occasioned  by  his 
negligence,  the  innkeepei-  is  liable. 

"Tlu"    third    objection    was,    that    the    injury   ha{)pened   whilst 


lua 


iving  the  horse  exercise  which  was  necessary  for  its  health.     It 
y  be  ;hat  it  was  proper  to  exercise  the  horse,  but  the  liability  of 


the  defendant  as  an  innkeeper  does  not  cease  on  that  account' 
(/%  v.  Bather  (18G:5),  2  U.  &  C.  14,  at  p.  18  :  Pollock,  (M3.). 
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Guest's  cnndiirt  iiuhicing  Loss, 

It'  ii  gui'st  tak(^s  exclusive  possession  of  ii  room  wliicli  lie  uses  as 
a  private  showroom,  iv  warehouse  or  shop,  he  discharges  the  land- 
lord from  his  common  law  liahility. 

[nnheeper  is  not  hoioid  to  find  his  Guests  Slioio  Rooms. 

1.  "  The  law  obliges  an  innkeeper  to  keep  the  goods  of  persons 
coming  to  his  inn.  causa  hospitandi,  safely,  so  that  in  the  language 
of  the  writ,  pro  dc/ectu  hosjutdtofis  hospitibus  damnum  non  evenidt 
ullo  modo.  And  I  do  not  say  that  if  th(>  goods  he  stolen  from  tlic 
inn,  it  is  not  prima  facie  to  he  taken  as  happening  through  the 
fault  of  the  innkeeper.  But  there  can  he  no  doubt  also  that  there 
may  Ije  circumstances,  as  if  the  guest  Ijy  his  own  neglect  induces 
the  loss,  or  introduces  himself  the  person  who  jiurloins  the  goods, 
which  form  an  excei)tion  to  the  general  liability,  as  not  coming 
within  the  words  jwo  de/ectu  hosj>itatoris,  and  under  such  circum- 
stances th(^  plaintiff  shall  not  com{)lain  of  the  loss.  Now  let  us  first 
consider  whether  the  plaintiff  came  to  this  inn  causa  hospitandi,  and 
secondly,  whether  by  his  conduct  he  did  not  induce  the  loss.  It 
does  not  ai)pear  whether  he  had  a  sleei)ing  room,  but  we  may,  I 
think,  presume  that  he  had,  apart  from  the  travellers'  room :  but 
he  desires  to  have  a  private  room  up  some  steps,  in  order  to  shew 
his  goods.  Now  an  innkeeper  is  not  bound  by  law  to  find  .shew 
rooms  for  his  guests,  but  only  convenient  lodging  rooms  and 
lodging"  (Bur<jess  v.  Clements  (1815),  i  M.  &  S.  306,  at  p.  310 : 
Lord  Ellenhorouf/h,  CJ.). 

Guest  taking  exclusive  Charge  of  Goods, 

2.  Kirton  came  to  the  house  of  the  defendant,  a  common  inn- 
keeper, boarded  and  lodged  there,  and  applied  for  a  private  room 
for  the  purpose  of  depositing  goods  there,  and  exposing  them  for 
sale.  The  defendant  showed  him  a  small  room,  which  Kirton 
a{)proved  of.  Kirton  took  possession  of  it,  and  the  key  was 
delivered  to  him.  Kirton  had  not  the  exclusive  use  of  the  room. 
A  package  was  missed  and  made  the  subject  of  the  present  demand 
by  Kirton's  assignees  in  baidvruptcy. 

"If  a  guest  take  upon  himself  the  exclusive  charge  of  the  goods 
which  he  brings  into  the  house  of  an  innkeeper,  he  cannot  after- 
wards charge  the  innkeeper  with  the  loss.  The  only  question  in 
this  case  is,  whether  Kirton  did  not  take  upon  himself  the  exclusive 
charge  of  his  goods  to  the  exclusion  of  every  other  person  ?  A 
landlord  is  not  bound  to  furnish  a  shop  to  every  guest  who  comes 
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into  his  house  ;  and  if  a  n;uost  takes  exchisive  possession  of  a  room 
which  he  uses  as  a  warehouse  or  shop,  he  discharges  the  kndlord 
from  liis  common  hiw  ]ia1)iiity.  The  question,  tlierefore,  for  your 
con.-idi'ration,  is,  whether,  when  the  goods  were  lost,  they  were 
exehisively  in  Kirtoii's  possession  ?  It  is  admitted,  that  during 
|iinf  of  the  time  Kirton  kept  the  key,  if  afterwards  the  defenthmt 
took  tlie  key  from  liiin,  tlie  goods  then  ceased  to  h(>  mi(h.'r  his 
exelusive  ccmtrol.  and  tli(>  (k'feii(hint  l)(>came  liable  for  their  safe 
custody.  The  only  question  is  whether,  at  the  time  of  the  loss,  tlie 
goods  were  in  the  exclusive  possession  of  Kirton?"  {Farnworth  v. 
Pad-wood  (181G),  1  Stark.  24t),  at  p.  250  :  Le  Blanc,  J.). 


Guest  choosing  Place  in  the  Inn  for  Goods. 

'?>.  "  It  appears  that  the  plaintiff  went  to  the  defendant's  inn  as  a 
guest,  taking  certain  goods  with  him.  It  was  the  hahit  of  the 
servants  of  that  inn  to  place  the  goods  of  their  customers  in  their 
i)ed-rooms,  hut  the  plaintiff  chose  to  have  the  package  in  question 
cari'ied  into  the  room  to  which  travellers  in  freneral  resorted.  It 
is  clear  that  at  common  law  when  a  traveller  brings  goods  to  an 
inn  the  landlord  is  rof^ponsihle  for  them.  And  if  it  had  been 
intended  by  the  defendant  not  to  be  responsible  unless  his  guests 
eliose  to  have  their  goods  placed  in  their  bed-rooms,  or  some  other 
[ilaee  selected  by  him,  he  should  have  said  so.  In  tliis  respect  I 
think  that  the  situation  of  the  landlord  was  precisely  analogous  to 
that  of  a  carrier"  {Richmond  v.  Smith  (1828),  8  B.  &  C.  9,  at 
\)\).  10,  11  :  Lord  Tenterden,  (-.J.). 

•'  In  the  case  of  Burgess  v.  Clements  (1815),  4  M.  &  S.  306,  the 
plaintiff  asked  to  have  a  room  which  he  used  for  the  purposes  of 
trade,  and  not  merely  as  a  guest  in  the  inn.  That  was  very 
ditforent  from  the  present  case  (/A/W.,  p.  11  :  Ilolroi/d,  J.). 


Selection  of  Room  hij  Guest. 

i.  "  I  do  not  think  a  landlord  is  bound  to  provide  for  his 
guest  the  precise  room  the  latter  may  select.  Where  the  guest 
expresses  a  desire  of  sitting  up  all  night,  is  the  landlord  bound 
to  supply  him  with  candle-light  in  a  bedroom,  provided  he  otters 
him  another  projier  room  for  the  purjjose  ?  .  .  .  The  short 
question  is,  is  a  landlord  bound  to  comply  with  the  caprice  of  his 
guests,  or  is  he  justified  in  saying,  you  shall  not  stay  in  a  room 
in  this  way,  and  under  these  circumstances  ?  I  think  he  is  not 
l)ound  to  do  so.     All  that  the  law  requires  of  him  is,  to  find  for 
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his  guests  roasonnblo  and  proper  acpomniodation  :  if  he  does  that, 
ho  does  all  that  is  rocinisito  "  (/^'/Z  v.  Kiuoht  (1841),  8  M.  &  AV. 
2G0,  at  p.  27t;  :  Lord  Ahimer,  C'.B.).  ('))  ' 


Lous  nf  (hiesCs  Goods  from  his  Bedvoom. 

5.  The  plaintitV  brought  his  action  to  recover  daniai!;os  for  tlic 
loss  of  a  watch  and  some  sovcreifrns,  supposed  to  have  hccii 
stolen  from  his  hedroom  in  the  defendant's  inn,  vliere  he  was  a 
guest. 

"  We  think  that  the  rule  of  law  resulting  from  all  the  autho- 
rities is  that,  in  a  case  like  the  jn-esent,  the  goods  remain  under 
the  charge  of  the  innkeejier,  and  the  protection  of  the  iini,  so  as 
to  make  the  innkeeper  Udlilc  as  for  hratcli  of  dutij  nnless  the 
lOiiJujence  of  the  (jiiest  occasions  the  loss  in  such  a  wai/  as  that 
the  loss  voidd  not  have  happened  if  the  oiiest  had  used  the  ordinan/ 
care  that  a  jn-ndent  man  via//  he  reasonuhlj/  e.vperted  to  hare  taken 
under  the  eirciimstanccs''  (Cashill  v.  \\'ri</ht  (18r)()),  6  El.  »fe  BI. 
891,  at  p.  yOQ  :  Krle,  J.,  delivering  the  judgment  of  the  court). 


J  low  far  the  Innkeeper's  liesponsiliilitij  Ilvtends  to  all  I'arts 

of  the  Inn. 

G.  In  the  case  of  Cand//  v.  Spencer  (18G2),  3  F.  &  F.  .'JOC, 
Martin,  B.,  was  of  opinion  that  while  the  goods  of  a  guest  were 
anywhere  within  the  inn  they  were  under  the  care  of  the  innkeeper, 
and  he  was  responsible  for  their  safe  custody. 

See  next  case. 

7.  "  I  think  it  impossible  io  hold  that  the  general  duty  of  an 
innkeeper  to  take  proper  care  for  the  safety  of  his  guests  extends 
to  every  room  in  his  house,  at  all  hours  of  night  or  day,  irrespec- 
tive of  the  question  whether  any  such  guests  may  have  a  right,  or 
some  reasonable  cause,  to  be  there.  The  duty  must,  I  think,  bo 
limited  to  those  places  into  which  guests  may  reasonably  be  suji- 
posed  to  be  likely  to  go,  in  the  belief,  reasonably  entertained,  that 
they  are  entitled  or  invited  to  do  so  "  (  WaUer  v.  Midland  Rail. 
Co.  (1886),  55  L.  T.  481),  at  p.  490  :   The  Earl  of  Selhorne). 


Canadian  Cases. 

(Ji)  An  innkeeper  has  the  sole  right  to  select  the  apartment  for  a  guest, 
and  if  he  find  it  expedient,  to  change  it  and  assign  him  another.  He  cannot 
be  treated  as  a  trespasser  for  entering  to  make  the  change  {Doyle  v.  JValhr, 
26  U.  C.  g.  B.  502). 
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(hiesCs  Conduct  relmttinif  fADxllonVi^  Pirsnmcd  prhut't  fac/'t' 

LiiiliUiti/. 

Tlio  prosuinod  iwimA  facie  liahility  of  tlio  innkcopor  iniiy  1)0 
ii'liiittcd  l)y  showin;^  aWncft  of  onlinary  euro  on  tlio  part  of  the 
oiust,  tho  act  of  God  or  tlio  Qiiocn's  oiicmios. 

Tli(>  i>iu>st  must  not  take  loss  care  than  a  roasonahlo  man  may 
1)('  reasonably  oxpoctod  to  do  under  the  circumstances. 

Traveller  Leax'htg  Goods  in  Commercial  Room. 

I.  The  plaintiff's  brother,  who  was  his  traveller,  had  for  many 
years  frequented  an  inn  at  Liverpool  of  which  tho  defendant  acted 
as  mistress  ;  he  came  there,  whilst  defendant  was  so  actinp-,  hrinp- 
in;i'  with  him  a  hox,  which  he  left  at  niji'ht  in  the  travellers'  room, 
IIS  he  had  olten  done  hefor''.  lu  tho  mornino'  he  found  that  tho 
I)OX  had  been  forced  open,  and  a  parcel  containing  several  hundred 
pounds  in  bank  notes,  the  property  of  tho  plaintiff,  had  been 
stolen  ;  and  it  was  for  this  loss  thaf  the  action  was  l)rou<iht.  It 
appeared  on  cross-examination  that  tho  box  was  very  imperfectly 
secured,  and  that  the  traveller  had  boas*^ed  of  tho  sum  which  h(^ 
possessed,  and  had  ostentatiously  rolled  np  ilie  notes  and  put  them 
ill  the  box  in  tho  travellers'  room  in  the  presence  of  several 
persons.  There  was  stron<r  "round  to  suspect  that  one  of  those 
to  whom  ho  thus  sliowed  tho  notes  had  been  the  tLief. 

"■  If  the  learned  judge  [Piatt,  B.]  had  intimated  to  the  jury 
that  it  was  the  guest's  duty  to  withdraw  the  propi  rty  from  the 
travellers'  room  and  carry  it  with  him  to  his  'ledroom,  it 
would  have  been  a  misdirection  :  but  such  was  not  his  direc- 
tion. The  learned  judge  reports  that  he  finally  left  the 
(piestion  to  tho  jury  whether  the  guest  was  '  guilty  of 
iji'oss  nejliijence  in  leaving  the  parcel  in  the  travellers'  room  :' 
that  must  be  taken  with  reference  to  the  circumstances  of  the 
ease.  Can  it  be  contended  that  it  is  impossible  in  point  of  law 
for  a  guest  under  any  circumstances  to  be  guilty  of  negligence  in 
leaving  a  parcel  of  money  in  the  travellers'  room  ?  Suppose  a 
guest  were  to  count  out  his  money  and  leave  it  lying  loose  on  the 
table  of  the  public  room  ;  surely  that  might  be  such  gross  negli- 
gence as  to  be  the  cause  of  the  loss.  The  facts  here  do  not  go  so 
fur  as  that  ;  but  there  was  evidence;  that  the  plaintiff's  servant,  in 
a  public  room,  took  out  a  large  sum  of  money,  counted  it  and 
sliowed  it,  and  then  left  it  there  in  a  box  capable  of  being  opened 
without  using  a  key.  These  facts  might  or  might  not  amount  to 
negligence :  but  they  were  evidence  of  it ;  and  it  was  a  fair 
question  for  the  jury.     We  do  not  lay  down  that  goods  left  in 
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the  travellers'  room  in  an  inn  aro  not  in  the  care  of  tho  landlonl, 
or  that  he  is  not  res|ioiisil)Io  for  their  loss.  Clearly  lio  is  prima, 
facie  res|)onsil)le.  V>n\  there  may  he  cireumstanees  as  to  the 
nature  and  value  of  the  jjvoperty,  the  position  of  the  room,  or 
other  things,  which  may  make  such  conduct  in  tho  j^uest  ne;j,li- 
^onco  conducing'  to  the  loss,  and  so  rel)ut  the  landlord's  prinxl 
facie  liahility.  There  is  no  rule  of  law  to  make  it  so.  It  miiy 
in  one  case  he  frross  nonliocnce  to  leave  |)ro|)erty  in  the  ])ulilic 
room  ;  in  anoth(M'  it  may  he  ^ross  neoliijence  to  remove  it  thence 
to  the  quest's  hedroom  :  each  case  must  depend  on  its  own  circum- 
stance "  (^ln»/*7(W  V.  Wihie  (18,^)1),  17  Q.  r..  201,  at  pp.  2i\X 
2(54:  Lord  Cawphell,  C.J.). 

2.  "  I  take  the  law  to  ho  clear  that  the  innkeeper  is  prima  facie 
Hahle  for  the  loss  of  ijoods  in  his  house,  thou<fh  they  are  left  in 
the  commercial  room  "  (ihid.,  at  p.  205  :  Patteson,  J.). 

3.  "  The  learned  judi^e  reports  that  he  left  it  to  tho  jury  to  say 
whether  there  was  \^/v)s,s '  ne^li^renco  on  the  part  of  the  jruest. 
1  douht  whether  that  direction  was  not  too  favourahle  to  tho 
plaintiflf.  I  <rive  no  o|)inion  on  this  jjoint,  wliich  does  not  arise  ; 
but  it  is  not  to  he  taken  that  we  have  decided  that  ne;;li<>;ence  on 
tho  part  of  tho  guest  conducing  to  the  loss  will  not  exonerate  tho 
landlord  unless  it  amount  to  cras.ta  neyllgentia''''  {ihid.,  at  p.  2G(J  : 
Lord  Camphell,  C.J.). 


Negligence  of  Guest,  Not  Locl'ing  Door,  coupled  icith  other  circum- 
stances may  he  Evidence  of  his  Negligence. 

4.  "  The  case  for  the  plaintitf  is,  that  the  watch  was  stolen  from 
him  while  he  was  a  guest  in  the  defendant's  inn.  If  so,  accordino; 
to  the  law  of  England,  tho  defendant  is  liable,  unless  yon  are  of 
opinion  that  the  plaintiflf's  own  negligence  occasioned  the  loss. 
That  would  not  he  so  if  he  '  did  all  that  a  reasonable  man  might  ho 
reasonably  expected  to  do  wider  the  circmnstances.^  Therefore 
it  is  necessary  to  consider  all  the  circumstances,  as  that  it  was  a 
London  inn,  where  bad  characters  might  be  expected.  If  tho 
plaintiff  took  less  care  than  a  reasonable  man  might  be  expected 
to  take  under  such  circumstances,  the  defendant  is  not  liahlo  ; 
but  the  plaintiflf  is  entitled  to  your  verdict  unless  yon  think  that 
he  was  guilty  of  a  want  of  ordinary  care.  Not  locking  his  door 
was  not  such  negligence"  (Filipowski  v.  Merry  weather  (1860), 
2  F.  &  F.  285,  at  pp.  287,  288  :    Erie,  C.J.,  in  addressing  the  jury). 

5.  In  the  case  of  Mitchell  v.  Woods  (1867),  16  L.  T.  (x.s.) 
676,  Kelly,  C.B.,  held  that  there  was  no  liabihty  on  a  guest  to 
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t'iistc'ii  or  lock  his  door,  and  consoqucnUy  it  \va,s  not  negligence  on 
lii-i  part  to  omit  to  do  .so. 

(iiK'st'g  Ci)iilrll)iifi)ri/  Ne(jli(ji'nre  in  not  LockiiKj  Jhior, 

(I.  "  It  !i]»|)('iirs  that  the  plaintitV  went  to  tlic  White  Lion  Inn, 
at  I'ristol,  an  cstalilisIiMiciit  ol'  coiisidcralijc  size,  and  was  received 
as  a  giiost.  He  liiid  with  him  a  siiiii  of  money  in  a  hag,  of  which 
lie  does  not  s(>em  to  have  made  any  show.  He  went  to  hed  in 
a  rt)om  tht*  door  of  which  had  a  holt  and  a  lock  and  key.  lie  did 
not,  however,  lock  or  l)olt  the  door,  and  he  left  open  a  window 
which  looked  on  to  a  halcony.  He  placed  his  trousers  with  the 
money  in  the  pocket  on  u  chair  l»y  his  l)ed  side,  whence  it  might 
easily  he  ahstracted  hy  any  p(>rson  getting  into  the  room  whilst 
he  was  asleep.  The  money  was  stolen.  The  person  who  stole  it 
appears  to  have  got  in  at  the  door.  Now,  it  is  impossible  to  lay 
ir  down  as  a  matter  of  law  that  it  is  any  answer  for  the  innkeeper 
to  say  that  the  guest  has  left  his  door  unlockcnl  ;  ho  is  bound  to 
keep  securely  the  goods  of  his  guest.  When  Lord  Coke  in  Cali/es 
Case  (loisl),  8  Co.  He[).  ;52  (a),  refers  to  the  authorities  in  the 
Year  Hooks  to  show  that  the  innkeei)er  is  liable  though  the  guest 
lias  a  key  and  does  not  use  it,  all  he  means  is  that  the  innkeeper 
eamiot  get  rid  of  his  common  law  liability  by  giving  the  guest  a 
key.  But  he  hy  no  means  lays  it  down  that  the  guest  may  not 
he  guilty  of  negligence  in  abstaining  from  using  it.  For  instance, 
it  there  were  races  in  the  neighbourhood  which  caused  a  great 
number  of  suspicious  characters  to  he  about  the  inn.  Lord  Coke 
goes  on  to  say  :  '  But,  if  the  guest's  servant,  or  he  who  comes  with 
him,  or  he  whom  he  desires  to  be  lodged  with  him,  steals  or  carries 
away  his  goods,  the  innkeeper  shall  not  be  charged  ;  for,  there 
the  fault  is  in  the  guest  to  have  such  a  companion  or  servant ; 
and  the  words  of  the  writ  are  y>/"0  deferht  haspitato/  sen  aervlcntium 
sitoi'iim.  But,  if  the  innkeeper  appoint  one  to  lodge  with  him,  he 
shall  answer  for  him,  as  it  there  appears.  The  innkeeper  requires  his 
guest  that  he  will  put  his  goods  in  such  a  chamber  under  lock  and 
key,  and  then  he  will  warrant  them,  otherwise  not,  the  guest  lets 
them  lie  in  an  outer  court,  where  they  are  taken  away,  the  inn- 
keeper shall  not  be  charged,  for  the  fault  is  in  the  guest,  as  it  is 
held  10  Eliz.  Dyer  200.'  He  does,  therefore,  intimate  that  the 
guest  may  by  his  conduct  release  the  innkeeper  !roni  his  common 
law  obligation.  He  evidently  means  that  the  fact  of  the  guest 
having  the  means  of  securing  his  door  and  neglecting  to  avail 
himself  of  them  affords  the  innkeeper  no  excuse  by  way  of  plea, 
as  matter  of  law.  The  giving  the  guest  a  key,  or  giving  a  warn- 
ing to  lock  his  door,   would  certainly  be  a  circumstance  which 
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might  be  urged  in  the  irnkeepor's  I'avour,  By  omitting  to  lock 
his  door,  a  jury  might  well  tliink  that  tl)o  guest  chose  to  take  the 
risk  of  robbery  upon  himself,  and  that  ho  ought  to  liave  taken 
more  care.  All  tliese  are  questions  of  degree  when  forming  a 
judgment  on  the  facts"  {(>j>/>iiifi<'/ni  v.  Whilo  l/ion  Hotel  ('o. 
(1871),  L.  U.  G  C.  P.  515,  at  pp.  51l»,  520,  521  :    Il7//<'.s-,  J.). 

7.  "  What  would  be  prudent  in  a  small  hotel,  in  a  small  town, 
might  be  the  extreme  of  imprudence  at  a  largo  hotel  in  a  city 
like  Bristol,  wluu-e  probably  three  hundred  bedrooms  are  occupicil 
by  people  of  all  sorts  "  {ihid.,  at  p.  522  :  Montutjue  Smith,  J.). 

Leavhvj  the  Door  i'nlocked  Is  Not,  in  itself,  Ei'idewe  of  yer/litjence 
unless  coujded  with  other  Circi instances. 

8.  "The  next  question  will  be:  is  leaving  the  door  open,  in 
itself,  sufficient  evidence  to  be  left  to  the  jury  ?  The  cases  of 
Opiwnheim  v.  The  White  Lion  Hotel  To.  (1871),  L.  B.  0  C.  P.  515, 
and  Sjure  v.  Bacon  (1877),  3G  L.  T.  81H),  do  not  decide  that. 
In  both  these  cases  there  was  some  slight  evidence  of  negligence 
besides  ;  in  the  former  case  the  window  opening  out  on  to  a 
balcony  was  left  open  after  warning  by  the  chambermaid,  and  in 
the  latter  case  th<'  value  of  the  property  was  considerable,  and  the 
Court  of  Appeal  held  there  was  evidence  of  negligence,  the  Chief 
Baron  having  held  that  there  was  none.  But  neither  of  those 
cases  go  the  length  of  saying  that  the  mere  fact  of  leaving  the 
door  unlocked  is  in  itself  sufficient  evidence  to  l)e  left  to  the  jury  ; 
but  that  it  is  evidence  coupled  with  other  circumstances.  There 
is  no  case  which  does  go  the  length  of  saying  that  alone  it  is 
sufficient"  Herbert  v.  Markwell  (1882),  45  L.  T.  G4y,  at  p.  G51  : 
Grove,  J.). 

9.  "The  law  is  very  clear.  If  property  is  lost  at  an  inn,  the 
loss  itself  is  prima  facie  evidence  against  an  innkoe[ier,  unless  lie 
can  relieve  himself  from  liability  either  by  Act  of  Parliament  or 
by  showing  that  the  plaintifT  did  not  take  that  reasonable  care 
which  an  ordinary  and  ])rudent  man  would  take  under  the  circum- 
stances "  (//'/(/.  :  Lopes,  J.). 

Proof  of  Loss  is  prima  facie  Evidence  of  Innkeeper's 
Neyliyence. 

10.  "  An  innkeeper  is  prima  facie  liable  for  his  guest's  goods, 
and  the  proof  of  loss  of  such  goods  whilst  at  an  inn  is  prima  facie 
evidence  of  negligence  on  the  part  of  the  innkeeper  or  his  servants. 
This  {(resumption,  which  the  law  draws  adversely  to  the  innkeeper, 
is  capable  of  rebuttal,  us  in  the  case  of  other  presumptions,  and 
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ono  class  of  case  in  which  it  has  been  authoritatively  held  that  the 
presumption  is  rebuttable  is,  where  it  is  established  that  the  loss 
would  not  have  happened  if  the  finest  had  used  the  ordinary  care 
that  a  prudent  man  may  be  reasonably  expected  to  have  taken 
under  the  circumstances,  or,  in  other  words,  has  been  guilty  of 
nc^li^ienee  which  brouf^ht  about  the  loss.  This  I  understand  to 
))(•  settled  law,  affirmed  and  reaffirmed  by  the  following  cases  : 
Biirfiess  v.  Clements  (181.')),  4  M.  &  S.  I^OG  ;  Cashill  v.  Wvhiht 
(18.51')),  fi  E.  &  B.  85)1  ;  Moi'<iati  v.  Ravei)  (18G1),  G  H.  &  N.  2(15 : 
Oppenlu'hn  v.  W/uie  Lion  Hotel  Co.  (1871),  L.  11.  6  C.  P.  515  : 
.hues  V.  .Tad-son  (1873),  29  L.  T.  (N.s.)  399  ;  Herbert  v.  Markwell 
(1HS2),   45   L.  T.  049"   (Medawar  v.    Grand  Hotel  Co.,  [1891] 

2  Q.  B.  11,  at  pp.  14,  15  :  A.  L.  Smith,  J.).  (G) 

(Jiiest  Ne;flertin</  the  Opportuniti/  of  Placimf  his  Properti/  under 
the  Care  of  the  Landlord  or  otherwise  in  Safeti/,  constitutes 
NeffUiience  on  the  Part  of  the  Guest. 

1.  Defendant,  an  innkeeper,  was  sued  in  an  action  upon  the  law 
and  custom  of  the  realm,  by  the  plaintiff,  for  a  piece  of  cloth  stolen 
out  of  the  inn  by  some  delinquents.  And  he  for  his  excuse  showed 
that  he  gave  warning  to  the  plaintiff  that  he  should  lay  his  goods 
in  packs  in  a  certain  chamber  within  the  inn,  under  a  lock  and  key 
provided  for  that  purpose,  and  that  if  he  would  do  so  he  would 
undertake  to  warrant  them  safe,  otherwise  not  ;  but  he,  notwith- 
standing the  said  admonition,  laid  them  in  an  outer  court  at  large, 
where  they  were  stolen  by  the  default  of  the  plaintiff"  himself,  etc. 
Upon  which  the  plaintiff"  demurred  in  law.  And  the  opinion  of 
the  Court  was  against  the  plaintiff  (Sanders  v.  Spencer  (15G8), 

3  Dyer  2GGa). 


Canadian  Cases. 

(fi)  Detuudaiit,  an  innkeoiior,  tlctaiued  plaintiff's  trunk  for  the  amount  owed 
\i\  liim  for  board  and  lodging;.  Plaiutilf  assisted  in  carrying  his  trunk  to  the 
reading  room,  the  ordinary  haggnge  room  being  full.  Tiie  trunk  was  broken 
opun  and  articles  lost  : — Hehl,  on  appeal,  j)cr  McCrcight  and  JValkevi,  JJ., 
sustaining  the  decision  of  Drake,  J.,  at  the  trial,  that  the  fact  that  plaintiff 
had  assisted  to  place  the  trunk  in  tiie  reading  room,  there  lieing  no  evidence 
that  he  reipiested  that  it  should  be  placed  there,  did  not  show  contributory 
negligence  on  his  part,  or  that  he  accepted  the  risk  incurred  thereby,  nor  did 
it  discharge  the  liability  of  the  landlord  to  take  reasonable  care.  Per  Drake,  J. : 
Tlie  ijuestion  of  innkeeper  and  guest  did  net  arise,  as  tiie  evidence  disclosed 
that  tlie  relation  between  the  parties  had  terminated,  and  that  defendant  held 
the  trunk  under  his  lien,  and  iis  such  was  liable  to  take  reasonable  care  of  the 
goods,  in  which  duty  he  has  failed.  This  was  not  an  ordinary  deposit  by  the 
phiiiitiff  for  safe  keeping,  and  the  fact  that  the  trunk  was  broken  open  is 
evidence  of  negligence  {Frank  v.  licrnjimtn,  B.  V.  11.  (Vol.  3)  506). 


316 


BAILMENTS    KOU   RKWARD. 


2.  "The  givinfT  the  guest  a  key,  or  givinp;  a  warning  to  lock  liis 
door,  wouM  certainly  he  a  circumstance  which  might  lie  urged  in 
the  innke(!per's  favour  "  {Oj)i>enhtim  v.  White  Lion  Hotel  Cumjxiin/ 
(1871),  L.  I{.  6  C.  P.  51;-),  at  p.  520  :    Willes,  J.). 

.'I.  "  I  should  certainly  have  thought  that  the  innkeeper  could 
not  have  shifted  from  himself  his  connuon  law  liahility  with  respect 
to  the  safe  custody  of  his  customers'  goods  by  [)()sting  such  a  notice 
as  that  described  ['  The  jjroprietor  will  he  hapjiy  to  take  charge  (if 
any  valuables '] .  But  if  we  look  to  the  case  last  cited  f  (fjipeiiheiiti  v. 
The  White  Lion  Hotel  Com/mm/  (1871),  L.  U.  (5  (",  V.  515],  it  would 
appear  to  show  that  where  opportunity  of  placing  projierty  under 
the  care  of  the  landlord  or  otherwise  in  safety,  is  given,  but  the 
customer  neglects  to  avail  himself  of  such  op[)ortunity,  this  con- 
stitutes such  negligence  as  would  exonerate  the  innkeeper  in  case 
of  loss"  (Jones  v.  Jackson  (1873),  29  L.  T.  (n.s.)  391* :  Kell>/,  C.13.). 

TJahilitij  of  Executors  of  Innlee/ievs. 

Action  against  the  executors  of  an  innkeeper  by  a  guest,  whose 
property  had  been  stolen  during  the  night. 

"  We  think  the  cases  have  established  that  where  a  relation 
exists  between  two  parties,  which  involves  the  performance  of 
certain  duties  by  one  of  them  and  the  payment  of  reward  to  hini 
by  the  other,  the  law  will  imply,  or  the  jury  may  infer,  a  promise 
by  each  party  to  do  what  is  to  be  done  by  him.  We  cannot 
distinguish  this  case  from  the  case  of  a  carrier.  If  so,  the  objection 
that  such  an  action  would  not  lie  against  executors  because  it  is 
for  a  tort  does  not  arise  .  .  .  Then,  being,  for  these  reasons, 
of  opinion  that  the  action  will  lie  against  the  executors  if  it  would 
have  done  so  against  the  testator,  it  remains  to  consider  whether 
the  direction  to  the  jury  was  correct.  We  think  it  was.  The 
objection  was  that  it  assumed  the  defendants  were  liable  if  there 
•was  no  negligence  in  the  plaintiff,  and  that  therefore  the  defendants 
would  be  liable,  though  not  only  not  negligent  but  even  diligent. 
But  we  think  that  is  the  law.  It  is  true  the  expression  in  the 
forms  in  'tort'  is,  that  the  loss  was  ^propter  defectum*  of  the 
innkeeper  ;  but  we  think  the  cases  show  that  there  is  a  defect  in 
the  innkee})er,  wherever  there  is  a  loss  not  arising  from  the 
plaintifTs  negligence,  the  act  of  God  or  the  queen's  enemies.  The 
only  case  that  points  the  other  way  is  Dawson  v.  Chamney  (1843), 
as  reported  5  Q.  B.  1(J4.  According  to  the  report,  however,  of 
that  case  in  7  Jurist,  1037,  '  there  was  no  evidence  of  the  manner 
in  which  the  horse  received  the  injury  for  which  the  action  was 
brought.'     This  may  be  the  explanation  of  that  case  ;  for  though 
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(Iiiinii<;e  hiipponin^f  to  the  horse  from  what  occurred  in  the  stable 
iiii^ilit  be  evidence  of  tle/edus  or  neglect,  still,  if  it  was  not  shown 
lidw  the  damage  arose,  it  was  not  even  shown  that  it  arose  from 
wliat  oeeurred  in  the  stable.  This  would  reconcile  that  case  to  the 
general  current  of  authorities  "  (Morgan  v.  Itaveij  (1861),  6  H.  & 
N.  20.'),  at  pp.  270,  277  :  Pollovk,  C.B.). 

.1  Paid  Manat/er  is  not  an  Innkeeper. 

Action  to  recover  the  value  of  certain  goods  of  the  plaintiff, 
stolen  from  him  at  the  Clifton  Arms  and  Pier  Hotel,  owned  by  a 
liiiiitci!  company.  It  was  proved  that  the  defendant  was  the 
iiiiinager  of  the  hotel  in  question  at  :i  salary.  The  license  was 
ill  licr  name  ;  and  her  name,  as  well  as  that  of  the  company,  was 
painted  over  the  front  door.  She  managed  the  ordinary  domestic 
l)ii>iness  of  the  establishment.  The  company's  name  was  printed 
(111  the  top  of  the  bills  made  out  for  tlie  various  customers,  and  all 
the  jiroi)erty  in  the  house  was  theirs  : — //<?/</,  that  the  company 
wore  the  real  imdveej)ers,  and  that  the  action  was  not  maintainable 
(Di.i-on  V.  Birch  (187:$),  L.  R.  8  Ex.  135). 

WItere  the  Guest  is  a  Servajit,  his  Master  has  a  Right  of  Action. 

A  servant  of  the  plaintiff  was  lodged  at  the  defendant's  house 
(an  inn).  lie  had  a  bag  with  00/.  of  the  plaintitTs  therein.  It 
was  adjudged  that  the  master  might  well  have  the  action  {Beedle  v. 
Morris  (lOlO),  ( 'ro.  Jac.  224). 


Remoteness  of  Damage. 

'"The  (juestion  as  to  the  remoteness  of  damage  has  become  a 
ililHciilt  one  since,  according  to  the  case  of  Jladleg  v.  Ba.vendale 
(IS.iJ:),  y  Ex.  341,  it  is  for  the  Court  and  not  the  jury  to  determine 
whether  the  case  comes  within  any  of  tlie  following  rules,  namely 
tirst,  whether  the  damage  is  the  necessary  consequence  of  the 
l)rcach  ;  secondly  whether  it  is  the  probable  consecpience ;  and 
thirdly,  whether  it  was  in  the  contemplation  of  the  parties  when 
the  contract  was  made"  {Mc.\fahon  v.  Field  (1881),  7  Q.  B.  D. 
.V.I1,  at  p.  .o«J.'):  Brett,  L.J.). 

See  also,  ^?OAf,  Chapter  XI. — Carriers  ;  Section  XVII. —  Damages. 
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SECTION  III. 


THE  INNKEEPERS'  LIABILITY  ACT,  1863. 

(20  it  27  Vict.  c.  41.) 

'MU.    l/imtl. 

Section  1.  No  iniikoeiKT  shall,  alter  the  passing;  of  tliis  Ad 
[llkh  July,  18(13],  1)0  liable  to  inako  good  to  any  guest  ol'  siieli 
innkeeper  any  loss  of  or  injury  to  goods  or  proijerty  brought  to  his 
inn,  itnt  lu'i)i(/  a  horxe  or  otlwi'  live  anImaJ,  or  (in//  jicar  appertainiinj 
thereto^  or  ani/  carrhiijc,  to  a  greater  amount  than  tlie  sum  ot' 
thirty  pounds  [i50/.],  except  in  the  following  cases  ;  (that  is  to 
say,) 

(1.)  Where  sucli  goods  or  property  shall  liave  been  stolon,  lost, 
or  injured  through  the  wilful  urf,  default,  or  neglect  of 
such  innkeeper  or  an)-  servant  in  his  employ  : 

(2.)  Where  sucli  goods  or  pro])erty  shall  luno  been  deposUed 
e.vpressli/  for  safe  ciixtodi/  with  such  innkeeper: 

Provided  always,  that  in  the  case  of  such  de[)osit,  it  sliall  be  lawful 
for  such  iinikeeper,  if  he  think  fit,  to  require,  as  a  condition  of  his 
liability,  that  such  goods  or  property  shall  be  deposited  in  a  box  or 
other  recejitacle,  fastened  and  sealed  by  the  [)erson  depositing  the 
same.  (7) 

Section  2.  If  any  innkeeper  shsiil  refuse  to  receive  for  safe 
custody,  as  before  mentioned,  any  goods  or  property  of  his  guest, 
or  if  any  such  guest  shall,  through  any  default  of  such  innkeejier, 
be  unable  to  deposit  such  goods  or  i)roperty  as  aforesaid,  such 
innkeeper  shall  not  be  entitled  to  the  benefit  of  this  Act  in  res})cct 
of  such  goods  or  projjerty. 

Section  '^.  Every  innkeeper  shall  cause  at  least  one  copy  of  tho 
frst  section  of  this  Act,  printed  in  plain  type,  to  bo  exhibited  in  u 
conspicuous  part  of  the  hall  or  entrance  to  his  iiui ;  and  he  shall  i)e 
entitled  to  the  benefit  of  this  Act  in  respect  of  such  goods  or 


S.- 


Canadian Cases. 

(7)  By  8.  3  (1)  R.  S.  0. 1897,  c.  187,  the  innkeeper  shall  not  be  liable  for  Ws 
of  goods  and  property  of  guewts  beyond  40  dols.,  except  when  such  goods  have 
been  stolen,  lost,  or  injured  through  the  wilful  act,  default,  or  neglect  of  such 
innkeeper  or  any  servant  in  his  employ,  or  when  such  goods  have  been 
deposited  with  the  innkeeper  expressly  for  safe-keeping. 
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jii'oi)orty  only  sis  sliall  be  brought  to  his  inn  while  such  copy  shall 
lie  so  exhibited. 

Section  i.  The  words  and  expressions  hereinafter  contained, 
wliich  in  their  ordinary  si^fnifioation  have  a  more  confined  or  a 
(lirt'erent  nieaninir,  sliall  in  this  Act,  except  where  the  nature  of 
tlic  jirovision  or  the  context  of  the  Act  shall  exclude  such  con- 
struction, \w  interpreted  as  follows  ;  that  is  to  say,  the  word 
"  inn  "  shall  mean  any  hotel,  inn,  tavern,  public-house,  or  other 
])la('e  of  refreshment,  f/ic  keeper  of  wli'irli  is  now  hi/  law  responsilile 
/or  the  i/ootl.t  dad  properti/  of  his  gnesfs ;  »nd  the  word  "inn- 
keeper "  shal?  mean  the  keeper  of  any  such  place. 

As  to  the  common  law  meaninj^  of  the  words  ''  hotel,"  "  inn," 
"tavern,"  etc.,  see  ante,  p.  2W,  Section  I. — (a)  Common  Law 
Delinitions. 


"  Wilful  art,  default,  or  neifleet,"  (see  supra,  s.  1). 

lijlles,  J.,  in  summin<^  up,  said  that  an  innkeeper  was,  at  common 
law.  an  insurer,  and  if  <ioods  of  a  guest  were,  without  any 
ni';^ligence  on  the  part  of  the  guest,  lost  at  his  inn,  the  innkeeper 
was  liable  for  their  value.  The  harshness  of  this  rule  was 
iin'ti^ated  by  20  &  27  Vict.  c.  41  (The  Innkeepers'  Liability  Act, 
li^tl;!).  Under  this  Act  there  were  two  questions  to  be  decided  by 
tli(!  jury.  First,  whether  the  property  had  been  lost  at  the  defen- 
dant's inn  ;  and,  secondly,  whether  it  had  been  lost  "  through  the 
wilful  act,  default,  or  neglect  of  the  innkeeper  or  any  servant  in 
liis  employ."  If  the  goods  were  lost  at  defendant's  inn,  then  each 
plaintirt'  would  Ije  entitled  to  recover  the  amount  of  30/.  ;  if  they 
were  lost  through  "  the  wilful  act,  ''efault,  or  neglect,"  etc.,  then 
each  jilaintirt'  would  be  entitled  to  recover  the  full  value  of  the 
things  lost.  There  might  be  a  question  whether  the  word  "  wilful  " 
applied  to  each  of  the  three  succeeding  wonls,  "act,  default,  or 
neglect,"  or  only  to  the  word  "  act "  ;  his  lordship  was  of  opinion 
that  it  ai)plied  only  to  the  word  "act  "  {Squire  v.  Wheeler  (iyG7), 
IG  L.  T.  (M.S.)  93,  at  p.  91). 

The  Burden  of  Proof  on  Plaint! f  umier  the  Act. 

"The  statute  [The  Innkeepers'  Liability  Act,  1«G3  (2G  & 
27  Vict.  c.  41)]  leaves  the  rights  and  obligations  of  an  innkeeper 
and  his  guest  just  as  they  were  before,  save  that  it  provides  that 
the  innkeeper  shall  not  be  liable  to  make  good  to  his  guest  any  loss 
of  proi)erty  brought  to  his  inn  to  a  greater  amount  than  the  sum 
of  30/.,  except  (inter  alia)  when  the  property  shall  have  been  lost 
'  through  the  wilful  act,  default  or  neglect  of  such  innkeeper,  or 


320 


BAILMEN'TS    FOI!   RKWARD. 


any  servant  in  his  employ.'  The  plaintiff  in  an  action  ajjainst  ;iu 
innkeeper  for  the  loss  of  his  goods  ciin  recover  only  IK)/.,  unless 
he  can  show  that  the  loss  was  the  result  of  the  wilful  act,  default, 
or  neglect  of  the  defendant  or  his  servant.  Tlu^  Act  gives  pro- 
tection to  the  innkeeper  beyond  the  sum  of  'MU.  unless  one;  of 
these  things  is  proved  by  the  person  who  seeks  to  recover  more 
than  30/.  And  he  must  prove  that  th(^  loss  resulted  from  that 
wilful  act,  default  or  neglect  alone  ;  if  he  himself  contributed 
to  the  loss  by  his  own  negligence,  the  loss  was  not  the  residt  of 
the  innkee])er's  negligence  alone.  The  plaintiff  must  show  tliiit 
the  loss  occurred  without  any  contributory  negligence  of  his  own"' 
(Meilawai'  v.  Grand  Hotel  Co.,  [18«J1]  2  Q.  B.  11,  at  pp.  22,  23  : 
Lord  JMer,  M.K.). 

Notice  under  s.  3  of  the  Innkeepers^  Llalillfti/   Act,  1803   (2(5  it 
27  Vict,  c.  41) — ICjfect  of  a  Material  Omission  in  the  yotice. 

Plaintiff"  was  a  guest  at  the  hotel  kept  by  the  defendant,  ami 
while  there,  during  the  night  of  November  15th,  1875,  the 
articles  and  money  mentioned  in  the  statement  of  claim,  were 
stolen  from  his  bedroom  while  he  slept.  The  defendant  had  caused 
a  copy  of  s.  1  of  20  &  27  Vict.  c.  11,  to  be  exhibited  as  required 
by  the  third  section  of  the  Act,  in  a  conspicuous  part  of  the  hall 
or  entrance  to  his  inn  ;  but  the  copy  was  luiintentionally  mis- 
printed, and  the  sentence  stood  :  ''  Where  such  property  shall  have 
been  stolen,  lost,  or  injured,  through  the  wilful  ['act'  omitted] 
default  or  neglect  of  such  innkeei)er  or  any  servant  in  his 
employ." 

"  We  do  not  entertain  any  doubt  as  to  the  effect  of  the  notice 
under  the  statute.  I  regret  coming  to  the  conclusion  which  I  feel 
obliged  to  come  to  upon  that  point,  because  1  liave  not  the  least 
doubt  that  there  was  a  bond  fide  intention  on  the  part  of  the 
defendant  to  give  a  notice  which  was  an  exact  compliance  with  the 
statute,  and  that  the  omission  which  was  relied  ui)on  has  occurred 
entirely/)^/'  incuriam  ;  but  it  has  occurred,  and  we  must  deal  with 
the  notice  as  it  stantls.  Now  at  first  it  rather  appeared  that  it 
might  be  looked  upon  as  if  there  had  l)een  an  omission  of  a  word 
not  material  to  the  sense,  and  1  certainly  shoulil  not  be  prepared 
to  hold  that,  if  a  paper  had  been  put  up  in  an  inn,  which  was 
intended  in  good  faith  to  be  a  copy  of  the  section  of  the  statute, 
and  that  all  that  could  be  said  of  it  in  opposition  to  its  being  . 
copy  was  that  a  word  or  two  words  which  were  not  material  to  the 
sense  and  to  the  operation  of  the  statute  had  been  omitted,  the 
paper  had  ceased  to  be,  or  failed  to  be,  a  copy  within  the  meaning 
of  the  stiitute.     But  the  word  which  is  here  omitted  is  the  word 
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'net,' and  tho  sentence,  wliich  should  have  run  :  'stolen,  lost,  or 
iiijurcd,  through  tho  wilful  act,  default,  or  neglect  of  such  inn- 
keeper or  any  servant  in  his  employ,'  runs :  *  stolen,  lost,  or 
injured  through  the  wilful  default  or  neglect  of  such  innkeeper 
or  any  servant  in  his  employ.'  There  is,  therefore,  nothing  ia  the 
iiDtice — no  statement — which  admits  the  continuance  of  the  common 
law  liability  for  the  goods  or  property  which  shall  have  been 
stolen,  lost  or  injured  through  the  wilful  act  of  the  innkeeper  or 
any  servant  in  his  employment.  The  I'esult  of  that  is  this  :  if  it 
couM  be  supj)osed  that,  in  a  case  like  the  present,  the  goods  were 
atttually  stolen  by  a  servant  in  tlie  employment  of  the  innkeeper, 
tilt'  notice,  as  it  now  runs,  would  be  a  notice  asserting  that  tho 
comnum  law  liability  had  ceased  even  in  that  case.  It  would  be  a 
nolit'o  not  admitting  the  continuance  of  the  common  law  liability, 
wlicre  what  liad  KkI  to  the  loss  of  the  coods  had  been  the  act  of  a 
servant  in  the  employ  of  the  innkeeper. 

'•  It  is  sufficient  to  say  if  that  be  so,  the  omission  here  entirely 
alters  the  operation  of  the  section  of  the  statute.  The  notice  is, 
therefore,  not  a  notice  stating  the  law  in  the  way  the  first  section 
of  the  statute  states  it.  1  feel  obliged,  I  repeat  reluctantly,  to 
hold  that  the  claim  for  protection  under  the  statute  fails,  and  that 
tho  case  must  be  dealt  with  as  if  the  statute  never  had  passed  " 
(Si^lce  V.  JJacon  (1877),  2  Ex.  D.  4G3,  at  pp.  4G5,  4GG  :  Lord 
Cairns,  L.C.). 

"  I  concur  in  the  view  which  has  been  just  stated  by  tho  Lord 
Chancellor. 

"  I  quite  concur  in  thinking  that  if  this  were  a  mere  clerical 
error,  we  might  hold  the  notice  sufficient  to  meet  the  requirement 
of  the  Act,  as  still  being  a  copy  ;  but  when  we  find  an  omission  of 
tliat  which  is  material,  with  a  view  to  a  clear  and  distinct  statement 
of  the  rights  and  liabilities  of  the  parties  respectively,  we  have 
an  omission  which  is  far  beyond  a  mere  clerical  error.  It  is  an 
omission  of  a  substantial  part  of  the  notice.  When  we  have 
an  omission  of  a  material  and  really  substantial  part  of  the  notice 
re(|uired  by  statute,  I  cannot  think  it  a  copy  sufficient  to  satisfy  the 
retpiirements  of  the  Act  "  (ibid.,  at  pp.  4GG,  4G7  :  Cockburn,  C.J.). 


Special  Notice  and  Notice  under  the  Act. 

A  notice  that  "  articles  of  value,  if  not  kept  under  lock,  should 
1)0  deposited  with  the  manager,  who  will  give  a  responsible  receipt 
for  the  same,"  was  posted  up  in  the  plaintilFs  room.  The  plaintiflTs 
jewels,  which  were  kept  in  a  locked  jewel-box,  in  a  basket- 
trunk  that  was  locked  in  the  plaintift''s  dressing-room,  were  stolen. 
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"  I  tliiiik  tliiit.  tlicro  was  no  evidence  of  speeial  contract  that  tin- 
(lefeiulants  wouM  lie  lialtle  for  llie  loss  of  the  jewellery  to  an  extent 
greater  than  that  speeilied  in  the  IiniUeejiers  Act.  Th(>  only 
ovidonce  in  support  of  the  special  contract  was  the  notiiu'  posteil  up 
in  the  heilrooni.  That  notices  must  he  taken  in  conjunction  with 
the  fact  that  an  ordinary  notice  under  the  Innkeepers  Act  w;is 
jmsted  ill  the  hall.  There  is,  in  my  opinion,  no  evidence  that  tin* 
defendants  intended  to  contract  themselves  out  of  the  Act.  Nor  ilid 
the  (h'fendants  lead  the  plaintiff  to  suppose,  and  she  diil  not  suppose, 
that  they  so  intended"  (//»//*////  (Miurli/DiicsK)  v.  licdjonl  I  Intel  ('», 
(li<'Jl),  •)(;  J.  \\  'i'A  :   Lord  I-:sl,rr,  M.U.). 


^•f' 


SECTION  IV. 
INNKEEPERS'  LIEN. 

An  innkeeper's  lien  on  ^^oods  hroujiht  hy  a  <fuest  as  his  own  is 
founded  upon  the  custom  of  the  realm,  (8) 

An  innkeeper's  lion  on  such  jjjoods  can  bo  enforced  not  only  as 
against  the  person  who  brought  the  goods  as  liis  higgage  into  the 
inn,  but  also  as  against  the  real  and  true  owner  of  them. 

Th'  above  doctrine  is  well  settled,  as  the  following  cases  will 
show. 

1.  "  This  is  a  common  inn,  and  the  defendant  a  common  inn- 
keeper, and  this  his  retainer  here  is  grounded  upon  the  general 
custom  of  the  land  :  Ho  is  to  receive  all  guests  and  liorses  that 
come  to  his  inn  :  Ho  is  not  bound  to  examine  who  is  the  true 
owner  of  the  horse  brought  to  his  inn  ;  he  is  bound,  as  he  is  an 
innkeeper,  to  receive  them,  and  therefore  there  is  very  great  reason 
for  him  to  retain  him  until  ho  be  satisfied  for  his  meat  which  ho 
hath  eaten  ;  and  that  the  true  owner  of  the  horse  cannot  have  him 
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(8)  By  9.  2  (1)  c.  187  of  R.  S.  0.,  1897,  every  innkeeper,  Loarding-liouse 
keeper,  and  lodging-house  keeper  shall  have  a  lieu  on  the  baggage  and  proiierty 
of  his  guest,  boarder,  or  lodger  for  the  value  or  prite  of  any  food  or  acconnnoda- 
tion  furnished  to  such  guest,  etc.,  with  a  power  of  sale.  By  s.  4,  where  an  inn- 
keeper refuses  totalte  in  the  goods  or  property  of  his  guest  he  is  not  entitled  to 
tlie  benefit  of  the  Act  in  respect  of  such  goods.  The  Manitoba  Innkeepers  Act 
(Revised  Statutes),  1891,  c.  73,  s.  3,  is  tal<en  from  tlie  OnUirio  Act,  s.  2,  .and  is 
substantially  the  same.  Section  4  provides  that  any  innkeeper  or  boarding- 
house  keeper  may  detain  in  his  inn  or  boarding-house,  and  before  the  siuiiu 
shall  have  been  removed  out  of  such  hotel  or  house,  but  not  afterwards,  tlie 
trunks  and  personal  effects  of  any  person  who  is  indebted  to  him  for  board  and 
lodging.  By  s.  7,  tliis  right  of  detention  does  not  apply  for  wine  or  spirituous 
liquors.    Section  9  extends  the  liability  for  goods  or  property  to  200  dollars. 
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awiiy,  until  hchas  satislicd  tiie  innk«'('|i('r  for  his  nical  "  ( /i'«)/<//*.<«)/(  v. 
W^illrr  ( 1(117),  ;{  Hulstr.  2(;!t  :  Ihihlen^hjt',  A.  (cited  l»y  A'uy,  L.J., 
ill  L'oli'nif  i^  ('().  V.  (iraiu  [1H'.>'»]  2  Q.  U.  TiOl,  at  p.  507)). 

Lien  on  <i  llh'i'd  ( 'arriivjc. 

i.  "I  think  it  cdear  tliat  with  rcferenee  to  the  innkcoix-r'rt  lien 
tilt  II'  is  no  (listiiR'tion  hetween  the  goods  of  a  guest  and  those  of  u 
third  jx'rson  hroiight  to  an  inn  i)y  a  guest.  Three  judges  to  one 
were  of  this  opinion  in  liohlnson  v.  Walur  (l(!I7j,  W  Hulstr.  2(It>  ; 
;iii  I  their  oiiinion  inav  ho  taken  as  sutlifient  authority  for  so  reason- 
iilili'  a  iloetrine.     The  (juestion,  then,  is,  whether  the  innkeeper  has 


ill'  same  lien  on 


a  carriage  as  on  a  horse.     Surely  lie  has  the  sa 


mo 


lirii  ill  either  case,  and  on  the  same  priiu-iple.  j\Iostof  the  decisions 
ail'  with  respect  to  horses.  This  is  ohviously  explainalde  by 
nlriciicc  to  llu!  mode  of  travellinji  in  former  times.  New  usa<res 
liMVc  grown  up  ;  and,  .s  carriages  are  commonly  used  in  travelling, 
till'  innkeeper's  duties  and  privileges  are  extended  to  them.  It 
wiiiijtl  he  absurd  to  say  that  an  innkeeper  might  receive  a  guest, 
liut  rel'iise  to  receive  his  carriage.  An  innkeeper  must  now  have 
voDin  for  the  carriages  of  his  guests  ;  and  he  is  entitled  to  charge 
for  the  keep  anil  care  ol"  them.  Jle  is,  consciiuently,  entitled  to  ii 
lirii  for  the  keep  and  care  of  a  carriage  in  like  manner  as  for  tho 
kci  p  and  care  of  a  horse  "  (  Turrill  v.  Crawle>/  (IWd),  13  Q.  B.  197, 
at  PI).  202,  20:}  :   Coleridge,  J.).  (9) 
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(it)  ''  TliL-  innkeeper  had  such  lien  not  only  upon  the  gooil.s  of  the  gnest,  but 
uj)oii  any  pruperty  whith  (lie  guest  took  to  tlic  inn,  even  if  the  goods  Imd 
k'l-ii  stolen,  so  long  as  the  innkeeper  did  not  know  that  tlieyluul  been  wrong- 
fully come  by  "  {yer  Wilson,  C.J.  :  Nem-omhc  v.  Anihrson,  110.  II.  ()G5). 

This  lien,  however,  would  appear  not  to  apply  to  a  boarding-house  keeper  or 
Inilgiiigdiouse  keei)er  whose  lien  is  created  by  statute,  and  is  limited  to  the 
liayijiige  and  i)roperty  of  the  guest,  boarder,  or  loilgei'.  In  the  above  ca.se,  J. 
ami  Ills  wife  took  rooms  in  premises  kept  by  defendant,  called  the  "Shandon 
lluiisc,"  partly  f  unushiiig  them,  and  agreeing  to  pay  50  dols.  a  month  for  rooms 
mul  huanl.  Subsequently  they  rented  from  plaintiff  a  piano.  They  left  the 
Sliiuidoii  House  in  debt  tor  board  and  lodging  to  R.  A.  the  defendant,  who 
tlaniipon  detained  the  piano  which  was  claimed  by  the  plaintitf : — Held,  that 
tlu'  reiati(jn  between  defendant  and  J.  was  not  that  of  innkeeper  and  guest, 
but  (jf  board ing-house  keeper  and  boarder.  Held,  also,  that  as  the  piano  was 
mil  the  property  of  J.  and  his  wile,  that  defendant  had  no  lien  ujjon  it  under 
H.  S.  0.,  1877,  c.  147,  now  It.  S.  O.,  18!)7,  c.  187. 

"luasnmch  as  at  the  connnon  law  neither  a  boardingdiouse  keeper  nor  a 
liiil^iiig  house  keeper  had  any  lien  upon  the  goods  of  his  boarder  or  lodger 
for  ilie  board  or  lodging  of  such  boarder  or  lodger,  nor  had  un  innkeeper  any 
litn  upon  the  goods  of  a  person,  received  by  him  into  liis  inn  as  a  boarder,  nor 
upon  the  goods  of  a  person,  wlio  having  been  at  first  received  by  him  into 
his  inn  as  a  traveller,  and  having  thereby  become  his  guest,  afterwards  had 
cliaiiged  his  relation  to  the  innkeeper  from  that  of  a  guest  to  that  of  a  boarder, 

V  2 
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Lien  on  Oooih  hroiK/hf  J>//  Guest  tlioiifih  not  his  own. 

3.  Action  for  coiivorsion  of  ii  Itliic  Kai^  mid  ii  Icttcr-ltook. 

Tho  ithiiiitiff,  an  attorney,  hroiiylit  an  action  a^^ainst  another 
jHTson  to  recover  tlie  anunnit  of  a  Itill  of  costs.  One  llnlnie  liiid 
i)een  clerk  to  tlie  plaintit!'  din'in;!  the  time  the  hill  was  incurred, 
hut  had  left  his  service  hefore  the  trial.  He  was  »ul)l)(»'nae(l  td 
attend  as  a  witness  for  tho  plaintiff  at  Westminster.  The  witnos, 
Hulnie,  when  in  London  as  such  witness,  put  up  at  the  White  Hart. 
Millhank  l{ow,'kept  hy  the  defendant,  and  took  with  hini  there  the 
plaintirt"s  Idue  \)n>r  with  the  hook  and  index  in  it,  and  incurred  a 
l)ill  with  the  defendant.  Hulnie  left  without  payin<f  the  hill,  ami 
the  defendant  claimed  to  retain  the  hook,  index  and  l)a<f,  on  tho 
;j;rouiid  of  a  lien  upon  them  for  iiis  bill  a^fainst  Huliiie  diirinj;  tlu* 
time  he  was  at  his  house. 

"  We  are  all  of  opinion  that  this  a  clear  case  of  lien,  and  that  if 
is  very  distinyuishahle  from  Broadii-ood  v.  (jranitnt  (18.')4),  1(1  Hx. 
417.  The  ba<;  was  brought  by  the  ^uc^st  to  the  defendant's  house 
with  some  tliin^^s  of  his  own  in  it,  in  the  ordinary  way.  Tho 
defendant  could  have  no  suspicion  that  it  contained  property 
belon^in<^  to  any  third  person.  As  to  tho  ar;;nment  that  the 
defendant  lost  iiis  lien  by  lotting  the  guest  go  without  paying  his 
bill, — the  short  answer  to  that  is,  that  tho  innkeeper  novor  wants 
to  assert  his  right  of  lien  until  the  customer  goes  oti'  without 
paying"  {Snead  v.  Wat/^ins  (1«5G),  1  C.  B.  (n.s.)  207,  at  p.  272  : 
Cresswell,  J.,  delivering  the  judgment  of  tho  court  (^Cresswell,  J., 
Williams,  J.,  Crowder,  J.,  and  W'ltles,  J.)). 


Lien  on  a  Hired  Piano  hroiifiht  hj  tlie  Gned  as  his  own. 
4.  The  defendant  kept  an  hot(d  on  Lake  Windermere,  and  one 
Butcher  came  there  with  his  wife  and  sister.  In  adilition  to  board 
and  lodging.  Butcher  had  a  private  sitting-room.  He  brought 
with  him  a  pianoforte,  which  tho  defendant  thought  was  Butcher's 
own,  but  which  he  had  hired  of  the  plaintiff.     This  was  put  in  tho 
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the  object  of  tlie  Act,  R.  S.  O.  c.  147  was  to  afford  a  remedy  for  this  liy 
giving  to  the  Ijoardiiig-house  keeper  and  lod},Mng-honse  keeper  a  lien  on  tlie 
l)aggage  and  property  of  liis  guest,  boarder,  or  Icxiger,  for  the  value  or  price  of 
any  food  or  accommodation  furnished  to  such  guest,  boarder,  or  lodger,  and 

by  giving  to  the  innkeeper  a  like  lien This  statute,  however, 

only  gives  a  lien  on  the  baggage  and  property  of  the  guest,  boarder,  or 
lodger,  and  does  not  liy  its  words,  or  by  necessary  inference  give  any  li»n 
upon  the  baggage  and  property  of  third  p.-uties  brought  to  the  inn,  boarding- 
house,  or  lodging-house  by  the  guest,  boarder,  or  lodger.  ...  I  tliiiik, 
therefore,  tliat  defendant  has  failed  to  establish  a  lien  upon  the  piano  under 
this  statute,  and  her  defence  fails  "  (per  ylrniour,  J.  :  Neivcombe  v.  Anderson, 
11  0.  R.  665). 
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sitting-room.  Aftor  scvoral  weeks  lUitchcr  left  tlio  hotel  i^il.  in 
the  (Iffendiint's  ilciht  tor  l)0!ir(l,t>tc. ;  imdon  deiniind  1)}'  the  pliiintit^', 
the  (let'endiint  claimed  to  (h'tain  tli(!  piano,  in  exercise  of  his  lien  us 
MM  innkeeper,  lor  the  deht  due  from  lliitcher. 

"  It  is  admitted  that  in  ;r(<||(>nil  an  innkeeper  han  a  lien  on  nil 
;j,(i(i(ls  which  the  ;^nest  l)rin;^s  with  him  as  his  own,  whether  they 
iire  his  own  or  another's  ;  and  the  oidy  (luestion  raised  is,  whether 
tlir  lien  extenils  to  ;foods  which  the  inidvceper  would  not  have  been 
ImiuiuI  to  receive.  I  may  say  that  1  should  he  inclined  to  aj^ree,  if 
a  ;,Miest  hrou^fht  a  piano  with  him  for  his  own  amusement,  that, 
a<'('or(linjr  to  the  advanced  nsa<j;es  of  society,  the  innkeeper  might 
l)t>  w(ill  held  to  he  hound  to  receive  it,  if  ii^  lias  room  for  it.  But 
it  is  (piite  unnecessary  to  decide  that  (juestion,  because  wo  are  all 
clearly  of  opinion,  that,  the  defen(hint  having  taken  in  the  piano 
and  safely  kept  it,  it  is  too  clear  to  be  doubted  that  ho  has  a  lien 
upon  it.  Both  on  principle  and  authority  tlie  judgment  must  bo 
atKrnied"  (Tlu-efall  v.  lionnvk  (1875),  L.  U."  10  Q.  B.  21.0,  at 
j.p.  211,  212  :  Lord  Cote  rid ^/c,  C'.J.).  (10) 

').  "The  duties,  liabilities,  and  rights  of  innkeepers  with  respect 
to  goods  brought  to  inns  by  gr.osts  are  founded,  not  upon  i)ailment, 
or  |)Iedge,  or  contract,  but  upon  the  custom  of  the  realm  with 
regards  to  innkeepers.  Tlutir  rights  and  liabilities  are  dependent 
upon  that  and  that  alone  ;  they  do  not  come  under  any  other  head 
of  law.  ^Vhat  is  the  liability  of  an  innkeeper  in  this  respect  ? 
It  a  traveller  comes  to  an  inn  with  goods  which  are  his  luggage — 
I  do  not  say  his  jjcrsonal  luggage,  but  his  luggage — the  innkeeper 
by  the  law  of  the  land  is  bound  to  take  him  and  his  luggage  in. 
Th(^  iimkeeper  cannot  discriminate,  and  say  that  he  will  take  in 
the  traveller,  but  not  his  luggage.  If  the  traveller  brought 
something  exceptional  which  is  not  luggage — such  as  a  tiger  or  a 
package  of  dynamite — the  innkeeper  might  refuse  to  take  it  in  ; 
but  the  custom  of  tlu!  realm  is  that,  unless  there  is  some  roason  to 
the  contrary  in  the  exceptional  character  of  the  things  brought, 
ho  must  take  in  the  traveller  and  his  goods.  lie  has  not  to 
iii([uire  whether  the  goods  are  the  property  of  the  ])erson  who 
brings  them,  or  of  some  other  person.     If  ho  does  so  inquire,  the 
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(10)  A  boiUiling-liouse  keeper  has  no  lien  on  the  gocls  of  n  person 
occupying  rooms  in  his  house  under  an  agreement,  for  non-payment  of  his 
bill  (Uijltt  v.  Abel,  N.  B.  Rep.,  Stephen's  Digest,  1880,  253). 

"An  innkeeper  is  bound  to  receive  such  goods  as  a  traveller  n>ay  reasonably 
bring  with  him,  but  he  is  not  bound  to  receive  all  such  goods  as  the  traveller 
limy  bring.  But  if  he  receives  goods  that  he  is  not  bound  to  receive,  he  is 
entitled  to  the  same  rights  andsubject  to  the  same  liabilities  with  re.spect  to  such 
poods  as  if  he  had  received  them,  being  bound  to  do  so"  {per  Armour,  J.,  in 
Ntwcomhe  v.  And&rton^  11  0.  B.  147). 
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traveller  may  refuse  to  tell  him,  ami  may  say,  '  What  business  is 
that  of  yours  ?  I  hrin^  the  ;;oo(ls  here  as  my  ln^<fa^e,  and  I 
insist  upon  your  takin;;'  them  in';  or  he  may  say,  'They  are  not 
my  property,  hut  I  hrin^;  them  here  as  my  lu^jiaye,  and  1  iii.-<i«t 
upon  your  takin<i;  them  in  '  ;  and  then  the  innkeeper  is  Ijoinid  liy 
law  to  take  them  in.  A^ain,  suppose  the  thing's  hrouj^ht  are 
such  thin^fs  :  the  innkeeper  is  not  hound  to  take  in,  he  may, 
as  I  have  sa  .  refuse  to  tak(>  them  in,  althou<fh  the  traveller 
demands  that  they  shall  he  taken  in  as  his  lu^jia<fe  ;  but  if  after 
that  the  innkeeper  changes  his  mind  and  does  take  them  in,  tlicn 
they  are  in  the  same  jiosition  as  goods  ju'operly  ottered  to  the 
innkeeper  accordini;  to  the  eustom  of  the  realm.  Then  tlie 
innkeeper's  liability  is  not  that  of  a  bailee  or  pledgee  of  goods  ; 
he  is  l)oun(l  to  keep  them  safely.  It  signifies  not,  so  far  as  that 
obligation  is  concerned,  if  they  are  stolen  by  burglars,  or  by  tlic 
servants  of  the  inn,  or  by  another  guest ;  he  is  liable  for  not 
keeping  them  safely,  unless  they  are  lost  by  the  fault  of  the 
traveller  himself.  That  is  a  tremendous  liability  :  it  is  a  liability 
fixed  upon  the  innkeeper  by  the  fact  that  he  has  taken  the  goods 
in;  and  l)y  law  he  has  a  lien  upon  them  for  the  ex])ense  of  keeping 
them  as  well  as  for  the  cost  of  the  food  and  entertainment  of  the 
traveller.  By  law  that  lien  can  be  enforced,  not  only  against  tlii' 
person  who  has  brought  the  goods  into  the  inn,  but  againt  the  real 
and  true  owner  of  them.  That  has  been  the  law  for  two  or  tlirec 
hundred  years"  (Rol'lns  S,-  To.  v.  Grai/,  [1805]  2  Q.  1?.  501,  at 
pp.  503-505  :  Lord  Kshn;  M.R.j. 

().  "  I  cannot  do  better  than  read  what  Lojks,  L.J.,  said  in 
a<mhn  v.  Sill'cr  (IHttO),  25  Q.  B.  D.  lUl,  at  i)p.  il»2,  UK)  :  '  Tlie 
innkeeper  is  under  an  obligation  to  keep  the  goods  of  a  ';ui'>t 
received  into  the  inn  safely  and  securely,  and  can  be  sued  and 
made  liable  in  damages  if  he  fails  in  this  respect.  As  a  com]ieii- 
sation  for  the  burden  thus  imposed  upon  him,  the  law  has  given 
him  a  lien  upon  the  goods  of  the  guest  until  he  discharges  the 
expenses  of  his  lodging  and  food.  If  the  guest  has  brought  goods 
to  the  inn  to  which  he  has  no  title,  this  will  not  deprive  the 
innkeeper  of  his  lien,  because  lie  is  obliged  to  receive  the  guest 
without  incjuiries  as  to  his  title.'  I  agree  with  that  :  it  is  good 
law,  and  is  not  disjiuted  in  this  case  ;  nor  can  it  bo  disputed 
because  it  is  settled  byauthority"  (//-/(/.,  at  p.  501):  yl.  L.  Smith, L  J.). 

Lndrepcr  cannot  detain  the  Person  of  liis  Guest  till  Pai/nwnt. 
In  liacon's  Abridgement — Inns  and  Innkeepers  (D.)  it  is  stated: 
"  Innkeepers  may  detain  the  person  of  the  guest  who  eats     .     .     . 
till  payment  "  ;  and  in  the  marginal  note  a  reference  is  given  to 
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Xi'wlon  V.  Ti-'kuj  (1()0.'}),  Show.  2()l>,  disc  !()()  ;  and  it  is  added  as 
ii  roiisoii  for  tlio  law,  "  For  it  would  be  liard  to  ot)lige  him  to  sue 
t'i)r  <'V(M-v  litth'  debt,  and  a  greater  hardship  tliat  ho  might  not  be 
tililc  to  find  him  who  was  his  guest." 

This  doctrine  ((h'si'ril)ed  in  Smith's  Leading  Cases  as  a  "vulgar 
error,"  Vol.  I.,  Dth  ed.,  p.  IIH)  is  certainly  now  no  longer  law, 
as  will  be  seen  by  the  following  case. 

.1/;  Iiudecjier  has  no  Til<jht  to  detain  the  Person  of  the  Guest,  nor 
what  he  maj  be  wearing  or  carrijimj,  for  the  non-pai/ment  of 

his  mil. 

''If  an  innkeeper  has  a  right  to  detain  the  person  of  his  guest 
for  the  non-j)ayment  of  his  bill,  he  has  a  right  to  detain  him  until 
the  bill  is  paid, — which  may  be  for  life  :  so  that  this  defence 
supjjoses,  that,  by  the  common  law,  a  man  who  owes  a  small  debt, 
lor  which  he  could  not  be  imprisoned  by  legal  process,  may  yet  bo 
(Ittaiiied  by  an  innkeeper  for  life.  The  proposition  is  monstrous. 
Again,  if  he  have  any  right  to  detain  the  person,  surely  he  is  a 
judge  in  his  own  cause  ;  for,  he  is  then  the  party  to  deternnne 
whether  the  amount  of  his  bill  is  reasonable,  and  he  must  detain 
him  till  the  man  brings  an  action  against  him  for  false  imprison- 
luciit,  and  then  if  it  were  dt'termined  that  the  charge  was  not 
reasonable,  and  it  iippeared  that  the  party  had  made  an  offer  of  a 
reasonable  sum,  the  detainer  would  l)o  unlawful.  But  where  is 
the  law  that  says  a  man  shall  detain  another  for  his  debt  without 
process  of  law  ?  As  to  a  lien  upon  the  (joods,  there  are  undoubtedly 
eases  of  exception  to  the  general  law  in  favour  of  particular 
claims;  and,  if  an  inidceeper  has  the  possession  of  the  goods,  and 
his  debt  is  not  paid,  he  has  a  right  to  detain  them  by  virtue  of 
that  possession  :  but  I  do  not  agree  that  ho  has  any  right  to  take  a 
parcel  or  other  property  out  of  the  possession  of  the  guest.  If 
the  guest  is  robi)ed  of  goods  while  they  are  in  his  own  hands,  the 
iiuikeej)er  is  not  liable.  It  appears  to  nu',  therefore,  being  without 
any  authorities  on  the  subject,  that  the  plea  is  in  principle  utterly 
b;id,  and  that  there  is  no  ground  for  the  attempt  to  justify  an 
assault,  under  the  [)retenee  of  detaining  a  man  for  a  debt  due  to 
an  iindvceper.  It  is  also  bad  und'M-  the  pretence  of  justifying  the 
stripping  the  plaintiff's  coat  off  his  back,  and  thereby  inviting  a 
breach  of  the  peace,  and  making  an  assault  necessary  in  order  to 
exercise  the  right  to  the  lien  on  the  coat "  {Siinholf  v.  Alford 
(1.S3S),  3  M.  &  \\.  248,  at  p.  254  :  Lord  Ahhu/er,  C.I3.). 

"That  authority  [.\ewton  v.  7'/%  (1003),  Show.  2Gl»,  Case  IGG] 
has  been  overruled  by  the  Court  of  Queen's  IJench  "  (ibid.,  at 
p.  2');}  :  Parke,  B.). 
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Ati  Jnnleeper  has  no  Lien  on  his  Guest^s  Goods  vnless  the;/ 
came  into  t'ne  Innkeeper s  Possession  in  his  Character  of 
Innkeeper.  (11) 

*' The  carria<ro  and  liorscs  woro  roo<>ivo(l  by  tlio  ik'IVndani.  as  a 
livory-stablt'  kccjuT,  and  not  in  liiscliaractorof  innko('|)('r.  Ncitlni' 
the  plaintiff  nor  liis  friend  became  j^uests  at  the  inn,  or  liad  any 
refreslnnent  sn])]»li('d  to  tlieni  there,  until  after  the  horses  ami 
carriaire  had  been  ])laeed  there  :  and  the  lod^finjf  and  refreslnnent 
so  furnished  were  furnished  upon  a  contraet  totally  distinet  from, 
and  irresj)ective  of,  the  contraet  upon  which  the  horses  and  carria;;e 
were  received  in  the  first  instance.  The  ri^ht  of  lien  of  an  inn- 
keeper depends  upon  the  fact  that  th(*  j^oods  came  into  his  possession 
in  his  character  of  innkeeper,  as  beloii(j;in<f  to  a  finest"  {Smith  v. 
Dearlove  (1«48),  G  C.  B.  132,  at  pp.  131,  13') :    Wilde,  (J.J.). 

An  Innkeeper  has  no  Lien  on  Goods  or  Chattels  U7iless  they  are 
hroiiijht  hj  his  Guest. 

"  Tho  plaintiff  was  not  bound  in  point  of  law  to  pay  for  the 
keep,  as  the  horse  was  not  brought  to  tho  inn  by  a  ^^uest  [but  by 
the  police^  ;  and  an  innkeeper  has  no  lien  u|)on  an  animal  put  into 
his  stable  unless  it  bo  brou<fht  by  a  ffuest"  {Binns  v.  Pvjot  (18-40), 
9  C.  &  r.  208,  at  p.  20y  :  Parke,  B.). 
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(11)  One  W.  left  his  liorses  at  the  pluintifT's  inn,  ngreeini,'  that  he  shnuM 
retain  them  as  security  fur  their  keep.  lie  was  a  teamster  not  livinj,'  at  tlie 
plaint iif's,  and  it  appeared  tliat  he  used  the  horses  as  he  wished,  sometimes 
keepin<^  them  away  for  several  ilays,  and  that  the  plaintitf  also  used  thciu 
■when  he  chose,  for  whicli  ^\.  said  he  supposed  the  plaiiitilf  would  allow  him 
aj^ainst  their  keep.  AV.  had  liad  (hem  away  for  three  days  and  had  lirouj^dit 
them  hack  into  tlie  plaintiff's  yard,  when  they  were  seized  uiuler  a  Division 
Court  executiim  af,'ainst  W.  In  an  action  hrought  hy  the  ]daintilf  for  tliis 
seizure  the  jury  having  fuuml  for  the  plaintiff, tiie  (pustiou  whetluT  the  goods 
had  hefore  the  seizure  lieen  actually  returneil  into  tiie  plaintiff's  jHjssession  not 
having  been  submitted  to  tliem  : — Ilcht,  that  it  could  not  be  assumed  tliat  they 
had  found  this  not  to  have  been  tlie  case,  and  a  new  trial  was  granted  without 
costs.  "  The  jdaintiff  clearly  had  no  lien  upon  these  horsis  as  an  innkeei)er, 
because  W.,  the  owner,  was  not  a  guest  at  the  inn.  Neither  has  the  plaintilf 
a  lien  at  common  law  on  these  horses  merely  because  the  owner  delivered  them 

to  him  to  stable,  feed  and  tiike  care  of  tliem The  right  to  a  lieu 

must  depend  on  the  special  agreement The  general  rule  is  tliat 

there  can  be  no  lien  upon  any  projjcrty  uidess  it  is  in  the  possession  of  the 
party  who  claims  the  lien,  and  unless  Ijy  express  contract  this  rule  applies 
■where  the  possession  has  been  j)arted  with  and  has  afterwards  been  recovered  " 
(Crahtree  v.  (jlri^ith,  22  U.  C.  Q.  B.  573  :  Vnqicr,  C.J.). 

An  innkee|)er  has  no  lien  for  the  keep  of  hoisea  unless  the  owner  is  a  guest 
{Neale  v.  Croker,  8  U.  C.  C.  V.  224). 
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An  Innkeeper  has  no  Lien  on  Goods  which  a  Guest  brings  with 
him  not  as  his  own  Goods. 

A  Monsiour  Hiihiibier,  a  foroljrncr  and  professional  pianist,  went 
to  reside  at  the  defendant's  liotel,  and  remained  there,  occupyin<j; 
!i|i;irtinents  and  occasionally  takin<^  his  meals  in  the  house,  for  some 
niiiiillis,  M.  Ilahahier  borrowed  without  char<re  a  pianofortes  from 
till'  |)laintiflfs.  This  ])ianoforte,  known  hy  the  defendant  to  belong 
to  tlie  plaintiffs,  remained  at  the  hotel  in  possession  of  M.  Ilahabicr, 
in  his  apartments.  During  the  time  ]\I.  Hababier  remained  at  the 
IidIcI,  he  incurred  a  bill  for  the  us(>  of  the  apartments  and  for 
lioard,  hire  of  carriages,  and  other  accommodation,  to  a  consid(irable 
amount.  The  defendant  declined  to  deliver  up  th(!  pianoforte 
unless  his  bill  was  paid. 

"We  [Pallod;  C.B.,  Alderson,  B.,  and  Flatt,  B.]  are  all  of 
opinion  that  the  lien  claimed  by  the  defendant  cannot  prevail. 
I  need  not  go  through  the  series  of  decisions  referred  to,  or  the 
jiropositions  propounded  at  the  bar,  because  the  limited  ground 
on  which  I  think  the  plaintiffs  entitled  to  judgment  is  this — that 
there  is  no  case  which  decides  that  an  innkeeper  has  a  right  of 
lii'n  under  such  circumstances  as  these.  This  is  a  case  of  goods, 
not  ()rought  to  the  inn  by  a  traveller  as  his  (foods,  cither  upon 
his  coming  to  or  whilst  staying  at  the  inn,  but  they  are  goods 
furnished  for  liis  temjiorary  use  i)y  a  third  person,  and  known  by 
the  innkeeper  to  belong  to  that  third  person.  1  shall  not  inquire, 
whether,  if  the  pianoforte  had  belonged  to  the  guest,  the  defendant 
would  have  had  a  lien  on  it.  It  is  not  necessary  to  decid(!  that 
jioint,  for  the  case  finds  that  it  was  known  to  the  defendant  that 
the  i)ianoforto  was  not  the  property  of  the  guest,  and  that  it  was 
sent  to  him  for  a  special  purpose"  (/iroadwood  v.  Granara  (185J:), 
10  Ex.  417,  at  p.  422  :  Foltock,  C.B.). 

An  Innkeeper  s  Lien  is  general  and  cannot  he  sjAlt  np. 

The  defendant  kept  an  inn  at  Coventry,  and  at  the  end  of 
September,  187(3,  one  Bennett  came  to  the  defendant's  inn  smd 
stayed  there  as  a  guest  until  the  middle  of  January,  1H77,  vhen 
he  (piitted  the  inn.  Bennett  was  received  by  the  defendant  as  an 
ordinary  gu(sst,  and  at  the  time  of  his  departures  from  the  inn  ho 
owed  the  defendant  10\)l.  for  lodging,  food  and  entert^iinment.  In 
November,  187(),  a  ]»air  of  horses,  waggonette,  and  harness  came 
to  the  defendant's  inn  for  Bennett;  lu!  told  the  defendant  that  he 
hud  bought  them  from  tlio  plaintiff",  who  lived  at  Leamington.  The 
horses,  waggonette,  and  harness  were  not  taken  in  at  livery,  but 
were  received  by  the  defendant  as  a  part  of  the  j)rop(>rty  of  his 
guest  Bennett.     At  the  time  the  latter  quitted  the  inn,  he  was  in 
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debt  to  the  (Jefendant  for  tlio  keep  of  these  horses,  and  the  defpii- 
dant  claimed  on  tliis  aeoount  from  him  22/.  1()«.  IJennett  lelt  tlic 
horses,  \va<f^onette,  and  harness  behind  him  at  the  defciuhint's  inn. 
It  was  afterwards  tiseertained  that  IJennett  was  a  swindler,  and  tlmt 
he  liad  bou<>lit  the  horses  from  the  plaint itf  upon  the  terms  tliat  it' 
they  shouKl  not  be  paid  for  ihey  shouki  I»e  returned  to  him  free  of 
expense.     Bennett  did  not  pay  the  priee  fur  the  liorses. 

"  The  first  question  for  our  deeision  is,  wliat  was  the  inn- 
keeper's lien  ;  was  it  a  lien  on  the  liorses  for  -iio  ehar<fes  in  respect 
of  the  horses,  and  on  the  earria<.re  in  respect  of  tiie  char<i;es  of  tlic 
carriage  and  no  lien  on  them  for  the  "uest's  reasonable  exi)ens(s, 
or  was  it  a  general  lien  on  the  liorses  and  carriage  and  guest's 
goods  conjointly  for  the  whole  amount  of  the  defendant's  claim  as 
innkeeper  ?  I  am  of  opinion  that  the  latter  was  the  true  view  as  to 
his  lien,  and  for  this  reason,  that  the  debt  in  respect  of  which  the 
lien  was  claimed  was  one  debt,  although  that  debt  was  made  up  of 
several  items.  An  innkeeper  may  demand  the  expenses  before  he 
receives  the  guest,  but  if  he  does  not,  and  takes  him  in  and  find-; 
him  in  all  things  that  the  guest  requires  it  is  one  contract,  and  tlie 
lien  that  he  has  is  a  Hen  in  respect  of  the  whole  contract  to  pay  lor 
the  things  that  are  supplied  to  him  while  he  is  a  guest.  If  this 
was  not  the  case  a  man  might  go  to  an  hotel  with  his  wife,  ami 
then  it  might  be  said  that  the  innkeeper's  lien  was  on  the  guest's 
luii'ttaiie  for  what  he  had  consumed,  and  on  the  wife's  lu<jj>ai>e  for 
what  she  had  had.  The  contract  was,  that  the  guest  and  his  horses 
and  carriages  shall  bo  received  and  provided  for  ;  there  was  one 
contract,  one  debt,  and  one  lien  in  res[)ect  of  the  whole  of  the 
charges  "  {MuUinev  v.  Floveiwe  (1^78),  3  Q.  13.  D.  484,  at  \).  488: 
Bi'timwell,  L.J.). 

"  I  am  of  opinion  the  lion  attached  both  on  the  horses  and 
the  carriage  and  harness  for  the  full  amount  of  the  innkeeper's 
hill.  Where  the  innkeeper  in  the  course  of  his  ordinary  business 
receives  not  only  travellers  but  also  their  horses  and  carriages,  lie 
has  an  innkeeper's  lien  for  his  whole  claim,  lie  has  one  obligation, 
lie  is  l)ound  to  receive  the  traveller  and  any  horses  or  carriages  lie 
may  bring  with  him  ;  and  as  there  is  but  one  business,  one  obliga- 
tion and  one  contract,  accoriling  to  the  custom  of  England,  it  gives 
hill)  one  lien,  and  the  lien  cannot  be  split  up  and  a  separate  lien 
claimed  in  respect  of  separate  chattels.  Therefore  here  the  defen- 
dant has  a  lien  for  the  whole  bill  incurred  by  Bennett,  and  that 
lien  is  on  the  carriage  and  horses  and  harness  "  (//'/(/.,  at  p.  4112 : 
Brett,  L.J.). 

"The  question  is  what  is  the  defendant's  lien  as  innkeeper  ?  Is 
it  a  lieu  as  to  the  wholi^  bill  in  respect  of  all  the  things  brought  iiy 


INNKKKI'KHS     LIEN. 


331 


3     11111- 


tlic  (juost  to  the  inn,  or  is  it  a  separate*  lion  as  regards  the  horses 
anil  also  with  respect  to  the  harness  and  carriajfe  ?  The  innkeeper 
has  a  "general  lien  for  the  whole  amount  of  his  bill.  As  to  the 
liorscs,  harness  and  carria^i'e,  there  would  he  a  lien  for  any  sjjecial 
expenditure,  and  there  is  no  reason  for  exeinptinj^  the  horses, 
liarness  and  carria^^e  from  the  general  lien  an  innkeeper  has  in 
tlie  guest's  goods  hy  the  general  law.  The  innkeeper  is  bound  to 
receive  the  horses,  harness  and  carriage  with  the  guest  as  much  as 
he  is  hound  to  receive  the  guest  himself — the  liability  of  the  inn- 
keeper with  respect  to  them  is  the  same  as  his  liability  with  respect 
to  th(*  other  goods  of  the  guest,  and  there  is  no  reason  for 
excluding  the  claim  of  the  innkeeper,  although  the  horses,  harness 
and  carriage  are  not  received  in  the  dwelling-house,  but  in 
adjoining  buildings.  There  is  no  authority  for  sjiying  that  the 
innkeeper's  lien  does  not  extend  to  the  horses,  harness  and 
carriage  the  guest  l)rings  with  him  as  much  as  to  the  other  things 
of  the  guest  "  {ihid.^  at  p.  41)3  :   Cotton,  Ij.J.). 


Duration  of  Lien. 

"  No  doubt,  so  long  as  the  guest  stays  in  the  hotel,  even  though 
he  has  ceased  to  b(j  a  traveller,  the  lien  incident  to  the  relation  of 
host  and  guest  continues"  {Lamond  \,  liicluird,  [18!)?]  1  Q.  IJ. 
511,  at  p.  UX:    \yri<//it,J.).  (12) 

Innkeeper'' s  Lien  not  lost  hij  taking  Securiti/, 

The  defendant  and  his  wife  went  to  stay  at  the  plaintiff's  hotel. 
Bills  were  delivered  to  the  defendant  weekly,  and  he  paid  the  first 
lulls.  Then  difficulties  arose,  the  defendant  was  iu  waul  of  money, 
and  could  not  pay  the  bills.  The  plaintiff,  however,  allowed  the 
det'eiidant  and  his  wife  to  slay  on  on  the  defendant  promising  to 
j)ay  when  he  could,  and  the  plaintiff  took  a  letter  from  the 
defendant  charging  certain  property. 

"I  am  asked  to  say  that  the  acceptance  of  this  letter  was  a 
waiver  of  the  [daintitt's  lien,  and  thus  a  (juestion  of  very  consider- 
al)le  importance  is  raised.     It  has  been  said  in  argument  that  if  an 


Canadian  Cases. 

(12)  When  it  appeared  lliat  A.  had  lived  at  an  hotel  witli  his  family  for 
some  time,  iisin<?  his  own  furniture,  and  liad  incuned  a  considerable  debt  to 
the  landlord,  it  was  held  tliat,  although  the  landlord  could  have  no  lien  as 
an  innkeeper,  yet  as  A.  had,  on  leaving,  consented  to  leave  part  of  his 
furniture  as  security,  the  landlord  was  clearly  entitled  to  a  lien  on  such 
furniture  by  virtue  of  the  agreement  with  A.  {E.  v.  Askin,  20  U.  C.  Q.  B, 
020). 
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innkeeper,  havinj^  by  common  law  a  lien  upon  tlio  floods  of  liis 
guest,  accept  any  security  at  all  from  him,  that  is  ipso  facto  -a 
waiver  of  the  lien.  That,  in  my  opinion,  is  not  the  law.  ...  As 
I  understand  the  law  it  is  not  the  more  taking  of  a  security  which 
destroys  the  lien,  hut  there  must  he  something  in  the  facts  of  tlic 
case,  or  in  the  nature  of  the  security  taken,  which  is  inconsistent 
with  the  existence  of  the  lien,  and  which  is  destructive  of  it.  In 
this  case  the  lien  is  within  the  provisions  of  -ll  &  42  Vict.  c.  ;58 
(Innkeepers  Act,  1878),  by  virtue  of  which  i\w  inidieeper  not 
only  has  a  passive  lien,  but  also  the  active  right  to  sell  the  goods 
upon  giving  the  notice  required  by  the  Act.  Is  it  probable  that  lie 
would  have  given  up  this  active  lien  ? "  {Amjus  v.  McLachlua 
(1883),  23  Ch.  D.  330,  at  pp.  333— 33G  :  Ka>/,  J.). 


SE(;TI0N  V. 

INNKEEPER'S  POWER  OF  SALE. 

"  Undoubtedly,  as  a  general  proposition,  a  right  of  lien  gives  no 
right  to  sell  the  goods  "  (PotJionier  v.  Dawson  (181G),  Holt  Hep. 
N.  P.  383,  at  p.  385  :   GUs,  C.J.). 

The  enactment  next  set  out  gives  an  innkeeper  a  right  to  sell, 
under  certain  circumstances,  the  goods  on  which  he  has  a  lien. 


THE  INNKEEPERS  ACT,  1878. 
(■41  &  42  Vict.  c.  38.) 

An  Act  for  the  further  relief  of  Innkeepers.      [8th  August  1878.] 

Preamble. 

Whereas  it  is  just  and  expedient  to  give,  in  addition  to  tlio 
present  right  of  lien,  a  power  of  sale  (13)  under  certain  circum- 
stances to  keepers  of  hotels,  inns,  and  licensed  i)ublic-houses  upon 

Canadian  Cases. 

(13)  Suction  2  (1),  R.  S.  0.  1897,  c.  187,  gives  lien  on  baggaye,  etc.,  for 
accommodation,  etc.,  furnished,  and  power  to  .sell  after  default  in  payment  for 
three  months  on  giving  one  \veek'.s  notice  in  the  local  new.spaper. 

Section  2  (2)  of  11.  S.  O.  1897,  c.  187,  provides  that  where  an  innkeeper, 
boarding-house  kee[)er,  or  livery  stable  keeper,  has  by  law  a  lien  upon  a  hoise 
or  other  animal  for  the  price  of  any  food,  etc.,  he  shall,  in  addition  to  all 
other  remedies  provided  by  law,  have  the  right  in  case  any  part  of  such 
price  or  value  remains  unpaid  for  the  si)ace  of  two  weeks,  to  sell  by  public 
auction  such  horse,  etc. 

An  innkeeper,  claiming  to  act  under  this  section  of  R.  S.  0.,  c.  187,  sold  by 
public  auction  a  stallion  belonging  to  the  plaintiti',  a  boarder  at  his  inn,  to 
enforce  a  lien  thereon  for  the  keep  and  acconiniodution  thereof  ; — Held,  that 
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and  ill  rospoct  of  goods  and  chattels  dopositod  with  them  or  upon 
tlic  toiioiiients  and  proniisos  occupied  by  thoin  : 

Ik"  it  thoretbre  enacted  hy  tlie  (queen's  most  Excellent  Majesty, 
1  V  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
(ciiijioral,  and  commons,  in  this  present  parliament  assembled, 
and  1  y  the  authority  of  the  same,  as  follows  ;  that  is  to  say, 

Tihjht  to  Sell. 

1,  The  landlord,  proprietor,  keejier,  or  manager  of  any  hotel, 
inn.  or  licensed  j)ul)lic-house  shall,  in  addition  to  his  ordinary  lien, 
have  the  right  absolutely  to  sell  and  dispose  by  public  auction  of 
any  goods,  chattels,  carriages,  horses,  wares,  or  merchandisi 
which  may  have  been  deposited  with  him  or  left  in  the  house  he 
keeps,  or  in  the  coach-house,  stable,  stable-yard,  or  other  premises 
appurtenant  or  belonging  thereunto,  where  the  person  depositing 
or  leaving  siu-li  goods,  chattels,  carriages,  horses,  wares,  or 
incrcliandise  shah  be  or  become  indebted  to  the  said  innkeeper 
cither  for  any  board  or  lodging  or  for  the  keep  and  expenses  of 
any  horse  or  other  animals  left  with  or  standing  at  livery  in  the 
stables  or  fields  occupied  by  such  innkeeper. 


7nne  for  Sale — Surplus  Proceeds. 

Provided  that  no  such  sale  shall  be  made  until  after  the  said  goods, 
chattels,  carriages,  horses,  wares,  or  merchandise  shall  have  been 
for  the  space  of  si.i'  wecls  in  such  charge  or  custody  or  in  or  upon 
stk'h  jtremises  without  such  debt  having  been  paid  or  satisfied,  and 
that  such  innkeeper,  after  having,  out  of  the  jiroceeds  of  such  sale, 
jiaid  himself  the  amount  of  any  such  debt,  together  with  the  costs  and 
expenses  of  such  sale,  shall  on  demand  pay  to  the  person  depositing 
or  leaving  any  such  goods,  chattels,  carriages,  horses,  wares,  or 
merchandise  the  surplus  (if  any)  remaining  after  such  sale : 


Canadian  Cases. 

till'  lieu  e.xisted,  and  the  sale  was  authorized.  After  the  lien  accrued,  the 
lilitintiir  ronioveil  the  stallion  and  subsequently  brought  it  back  to  him  : — 
Ihll,  that  the  lien  revived  on  return  of  the  stallion.  Per  Gait,  C.J.  :  By 
the  coiiiinon  law  an  hotel  keeper  had  a  lien  on  horses  the  proi)erty  of  his  guest 
or  brought  to  his  inn  by  a  guest,  consequently  the  lien  on  the  horse  did  e.\ist, 
and  the  power  of  sale  ajiplies  {Hoffman  v.  Waltevhousc,  19  0.  R.  186). 

By  s.  3  of  R.  S.  0.,  c.  187,  an  innkeeper  is  not  liable  for  loss  of  goods  and 
lirojierly  of  {.niest  beyond  forty  dollars  unless  lost  by  his  wilful  default,  or 
unless  dejiosited  with  him  for  sale  keeping. 

Revised  Statutes  of  British  Columbia,  1897,  c.  98,  is  copied  from  the  Ontario 
A.  t,  the  only  alteration  being  that  the  power  to  sell  arises  after  twelve  montha' 
ileliuilt,  and  the  innkeeper's  liability  for  loss  of  goods  extends  to  fifty  dollars. 
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y/ie  Dt'ht  for  tin-  Pdijnii'iit  <;/'  ir/ilch  l/ic  Sale  cdii  he  miuh'. 

rrovidcil  t'lirthcr,  tluit  the  clol)t  for  tlio  payment  of  wliicli  si  sale 
is  inailo  shall  not  he  any  other  or  greater  debt  than  the  dcht  for 
which  the  uoods  or  other  articles  conld  have  been  retained  by  the 
innkeeper  under  liis  lien. 

Notice  of  Salt'  hi)  Adcerlhcmcni. 

I'rovided  also,  that  at  least  ono  month  boforo  any  such  sale  the 
landlord,  ]ti  )prietor,  keeper,  or  manjif^er  shall  cause  to  be  inserted 
in  one  fiondo!)  newspaper  and  one  country  newspaper  circulating;  in 
the  district  where  such  floods,  chattels,  carria<fes,  horses,  wares,  or 
merchandise,  or  some  of  thcni,  shall  have  \wv.\\  deposited  or  left, 
an  advertisement  contuininj;  notice  of  '<uch  intended  sale,  ;  id 
;;lvin^'  shortly  a  description  of  the  ^oods  and  chattels  intended  to 
be  sold,  to<^ether  with  the  name  of  the  owner  or  person  who 
deposited  or  left  the  same  where  known. 

2.  This  Act  may  be  cited  as  The  Innkeepers  Act,  1878. 


SECTION  VI. 
DISTRESS. 

A  guest's  goodij  and  chattels  cannot  be  distrained  upon  while  on 
the  premises  of  the  innkeeper. 

For  the  security  and  protection  of  travellers,  inns  are  allowed 
certain  privileges,  such  as  that  the  horse  and  goods  of  a  guest 
cannot  be  distrained,  etc.  (Bac.  Abr,,  Inns  and  Innkeepers  (H.). 

Cf.  also  anie,  p.  2(!.'?,  Chapter  YIII. — Hire  of  Work,  Labour 
and  Services  ;  Section  X.^ — Distress  ;  and  ante^  p.  281, 
Chapter  IX. — Hire    of   Custody  ;    Section    II. — AVarehousemen, 

(d)  Distress  ;     and,    ante,   p.    287,    Section    III.— Wharfingers, 

(e)  Distress  ;    and     fost,     p.     7,'i(!,     Chapter    XI.  —  Carriers  ; 
Section  XXII. — Distress. 

The  Privilege  e.clsts  for  the  Benefit  of  Trade . 

"  The  principle,  on  wliich  exceptions  in  the  case  of  certain  trades 
have  been  engrafted  on  the  general  liability  of  goods  to  be  dis- 
trained for  rent  when  found  on  the  demised  premises,  appears  to 
be,  that  the  trade  or  business  could  not  be  carried  on,  exce[)t  the 
goods  were  privileged  from  distress.  Tluis,  goods  left  with  a 
carrier  to  be  carried  or  pledged  with  a  pawnbroker  are  privileg<?d  ; 
and  goods  which  are  received  to  be  taken  care  of  and  warehoused 
seem  to  come  entirely  within  the  same  principle.  The  law  of 
distress  by  which   one  man's  goods  are  made  to  pay  for  another 
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mull's  (Icltts,  is  not  one  wliicli  should  he  ourriod  hcyond  lio  limits  to 
whicli  il  has  alrciidy  Ih'cm  foiilincd "  (.]/iles  \.  Fitvhef  (1H73), 
!,.  I{.  S  Q.  !'».  77, at  p.  H;5  :  Arr/iihald,  J.). 


/ 


r/ntii  Jiic/f,  any  ^i'oods 


found  on    the 


demised  premises  arc 


III 


•iramalile  lor  rent.  Tiie  law  for  the  henelit  of  trad(Mnakes  certain 
cM'eptions.  .  .  .  I'ut  tho  privilego  is  attaehed  to  the  promises 
I'lir  I  lie  lienefit  of  trade,  and  extends  no  further.  In  this  view  of 
till'  matter  the  easeof  (^rosier  v.  Toinktiison  (17r)ll).  2  Ld.  Ken.-l;?!*, 
lia-  an  explicit  hearin;.;  on  the  present  ease  ;  it  illustrates  the  rule 
ami  sliows  the  limitation  of  the  privile;;e.  There  'a  person,  who 
wa-^  tenant  to  [the]  defendant,  ^ave  leave  to  an  imdieeper  to  mtiko 
of  his  stalile  (whit!h  was  at  some  distance  from  the  iini)  to  put 
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horses  in  during  the  nice  week.  IMamtitrs  race  horse  was  lirou^lit 
to  the  inidveeper's,  tnid  hy  him  placed  in  the  said  stahle  which  he  had 
lidrniwed  from  the  defendant's  tenant.  The  defendant  distrained 
the  horse  for  rent  due  to  him  from  his  tenant,  and  for  that  tho 
actidii  was  l)rou;;ht.  The  (piestion  was,  whether  the  horse,  under 
thi'  eiicumstances,  was  privileged  from  the  distress,  untler  a  notion 
that  this  stable  was  part  of  tho  inn.  The  court  were  clearly  of 
(ipiiiion  that  the  privili>;re  of  inns  did  not  extend  to  this  .stiihle. 
The  Chief  .Justice  said,  he  thought  the  owner  was  not  without  his 
remedy,  hut  must  conu'  upon  the  innkeei)er,  under  the  im[)lied 
warranty  for  safe  custody'"  (Li/ons  v.  Elliott  (1870),  1  Q,  B.  D. 
210,  at  pp.  215,  210  :  Lush,  J.). 


SECTION   VII. 
REPUTED  OWNERSHIP. 

Section  44  (iii)  of  the  IJaidcruptcy  Act,  1888  (40  &  47  Vict. 
e.  .")2),  seems  not  to  iipi)ly  to  the  trade  or  business  of  an  agister 
(/-,(•  [larte  J/>u/(jins,  (1880),  3  M.  B.  11.  75),  a  clock  repairer 
(/)'('//  V.  Hamilton  (1854),  lU  Ex.  445),  si  warehouseman  (^Ex  parte 
W'atlxins  (1873),  L.  li.  8  Ch.  520),  nor  to  furniture  hired  by  an 
iinikeep(>r  (Ex parte  Turquaml  (1885),  14  Q.  B.  D.  0I50,  where,  at 
p.  iliiJ,  the  Earl  of  St'lliornc,  L.V.,  says  :  ''  When  tho  existence  of  a 
custom  notorious  in  a  particular  trade  or  business  is  proved  .  .  . 
then  the  doctrine  of  reputed  ownership  is  absolutely  excluded  as  to 
all  articles  which  are  within  the  scope  of  the  custom  "). 

The  custom  must  bo  notorious  to  all  the  world  or  among  traders 
fi;eiierally  and  not  a  custom  well  known  only  to  those  who  deal  in 
a  [larticular  market  (/n  I'e  Goetz,  Jonas  ^'  Co.,  [181)8]  1  Q.  B. 
787  :  A.  L.  Smith  and  Collins,  L.JJ.). 
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CHAPTER     XI. 

CAUIUEUS. 

Section  I. — Definitions,  p.  337. 

Section         II. — Carriers  classified  and  distinguished,  p.  338. 

Section  III. — Roadworthiness  and  Seaworthiness,  £».  351. 

Section  IV. — Common  Law  Contract  of  Carriage,  p.  359. 

Section  V. — Dulij  and  Responsibility  of  Common  Carriers,  p.  372. 

Section        VI. — Restriction  of  Carrier's  Obligations  and  Liabilitij 
by  Public  Notice  or  Special  Contract,  p.  389. 

Section       yil.— Carriers  Act,  1830,  p.  411. 

Section     VIII. — Railway  and  Canal  Traffic  Act,  1851,  p.  439. 
Regulation  of  Railways  Act,  18G8,  p.  474. 
Regulation  of  Railways  Act,  1871,  p.  474. 
Merchant  Shipping  Act,  1894,  p.  475. 

Section  IX. — Statutory  Tolls,  Rates,  ami  Charges,  p.  480. 

Section  X. — Dangerous  Goods,  p.  492. 

Section  XI. — End  of  Transit,  p.  499. 

Section  XIL— Title  of  Third  Person,  p.  525. 

Section  XIII. — Carrier's  Agents  and  Servants,  p.  527. 

Section  XIV. — Passengers,  p.  540. 

Section  XV. — Passengers'  Luggage,  p.  572. 

Section  XVI. — Charter-party  and  Bill  of  Lading,  p.  596. 

Section  XVII. — Damages,  p.  663, 

Section  XVIII. — Demurrage,  p.  682. 

Section  XIX. — Average  and  Contribution,  p.  701. 

Section  XX. — Stoppage  in  Transitu,  p.  716. 

Section  XXI.— Lfc»,  p.  727. 

Section  XXII.— D /stress,  p.  736. 

We  have  now  to  deal  with  carriers,  the  third  and  hist  class  of  hire 
(see  ante,  p.  204),  or  Locatio  operis  mercium  vehendarum  when  goods 
and  chattels  are  bailed  to  a  private  person  to  carry  or  to  a  public 
carrier.  Stor^  truly  describes  it  (s.  78)  as  a  "highly  important 
branch  of  bailments."     /.t  is  necessary  to  bear  in  mind  that  in  this 
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work  we  ;iro  only  concoriKMl  witli  i!ic  law  ol'  cai'ruT.s  so  I'ar  us  the 
saiiu"  is  a  l)ranc'li  of  tin*  law  of  l)ailim'iits. 


SECTION   1. 
DEFINITIONS. 

.1  iitri'lrr  is  one  who  carries.  Tlic  word  "  carry  "  is  derived  from 
the  Latin  word  rurrus,  a  kind  ol'  foiir-wiiecded  wa;iij;oii  or  eart. 

'•  *  ('i(rr/i'i;'  in  its  ecneral  sense,  means  a  person  who  undertakes 
to  transport  the  ^^oods  of  other  persons  from  one  place  to  another 
for  liire  "  (Wharton's  Law  Lexicon).  (1) 

"Every  person  who  accepts  ooods  smd  cliatt(ds  for  conveyance 
to  a  particular  destination  for  hire  or  reward,  paid  or  a;;reed  to  ho 
piiid  him  for  the  carria;j,('  of  them,  impliedly  l(>ts  out  his  labour  and 
e;iie  in  return  for  the  hire  or  reward  a^i'recd  to  ho  paid  to  him. 
Tlic  contract,  therefore,  Ixdones  to  the  class  locat/o  cjieri.'^.  It  was 
sivlcd  liy  the  Roman  jurists  IocuI/d  operig  uwrciinn  vdwiuhirum^  or 
the  li'ttin^  out  of  tlio  work  of  carrying  merchandise.  The  owner 
who  delivered  the  jioods  to  the  carrier  to  be  carried  was  the  letter 
ol'  the  work  of  carrying;'  :  and  he  was  also  at  the  same  time  hirer 
of  tile  laljour  and  services  of  the  carrier  ;  whilst  the  carrier,  on 
the  other  hand,  was  both  the  hirer  of  the  work  of  carrying  and  the 
Icttrr  of  his  own  labour  and  services,  care,  and  attention,  to  bo 
eni|iloyed  in  and  about  the  conveyance  and  transport  of  the 
inerehandiso"  (Addison  on  Contracts,  7th  edit.,  pp.  717,  71^). 

Canadian  Cases. 

(1)  A  forwanlei'  is  a  common  carrier,  and  is  not  liable  for  loss  arising  from 
tin  act  of  God  or  the  kind's  eiiuniies.  I'er  liubinson,  C.J. :  It  is  desirable,  I 
lliiiik,  for  all  iiaitios  not  to  atteniiil  too  j^reat  relinenient  in  drawing  the  line 
ln'twofu  the  act  of  God,  and  the  ordinary  dangers  of  navigation  aj^ainst  which 
skill  and  iinulence  may  guard,  beoau.se  that  would  encourage  litigation  in  most 
cascsof  loss  from  the  uncertainty  of  tiie  decision,  each  party  hoping  to  shift  tlie 
loss  upon  the  other.  It  is  hetterfor  the  parties  themselves  to  he  ini})ressed  with 
the  conviction  that  if  they  wish  to  be  secure  against  all  danger,  they  must  l)e 
careful  to  insure.  When  they  fail  to  do  so,  it  should  be  considered  that  they 
take  the  risks  of  tempest  upon  themselves,  and  they  should  not  seek  to  be 
rigid  in  throwing  upon  the  carriers  such  risks  as  they  ought  to  have  guarded 
against  by  insurance  {Smith  v.  Ultitinij,  3  U.  C.  Q.  B.  (o.s.)  597). 

The  Crown  cannot  be  held  liable  as  a  common  carrier  {Queen  v.  McFarlane, 
7  8.  C.  R.  216 ;  Lavoie  v.  The  Queen,  3  Ex.  C.  R.  96). 

The  Crown  is  not  liable  as  common  carriers  {Queen  v.  McLeod,  8  S.  C.  R.  1). 

I'laintitf  sent  boards  alongside  of  defendant's  vessel  to  be  shipped,  but 
before  being  taken  on  board,  they  had  to  be  surveyed  and  classified  by  plaintilf, 
and  before  this  was  done  they  were  stolen  : — Held,  that  until  the  survey  and 
classitication,  they  were  not  in  defendant's  possession,  and  he  was  not  liable  lor 
their  loss  {Cushimj  v.  Roberts,  N.  B.  Rep,  5  All.  296). 

UB.  7. 
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SKCTIOX  II. 
CARRIERS  CLASSIFIED  AND  DISTINGUISHED. 

((/)  It  rat  u  it  II II K  Ciirrirrn,  |>.  II.'IS. 

(fc)  J'rinili-  or  Sjirriul  Ciirriirn/nr  Hirr,  p.  ;t;iil. 

((•)  QiiaKi  CiimmnH  Cin'rirrn,  p,  342. 

(^/)  ('iiiiimnn  ('iirriir!i,[}.  lUU. 

TIktc    iiro   curriers   of    ^oods    nnd    chattels    anil    carriers   ot' 
]»ass('ii^i'rs. 

There  are  carriers  liy  land  and  ciirriers  hy  water. 

Of  carriers  hy  land,  there  are  carriers   hy  road   who   use  sii<li 
\-ehieles  as  carria;fes,  carts,  motor  cars,  trains  and  trains. 

Of  carriers  i)y  water,  there  are  carriers  hy  canals,  rivers,  and  sea 
wliv»  use  ships,  hoats.  and  other  vessels. 

These  carriers  may  he  divided  into — 
(rt)    (fUATl'ITOl'S    ( 'aUUIKHS  ; 

(//)  I'luvATK  on  8PKCiAt.  Cauiukus  for  IIiuk  ; 
(r)  QiAsi  Common'  Cauuikhs;  and 
{d)  Common  Cariuehs. 


(a)  Gratuitous  Carriers. 

There  are  carriers  without  reward  or  hire,  viz.,  j^ratuituiis 
carriers.  This  class  of  curriers  has  already  heen  treated  of  under 
the  head  of  Mandates,  to  which  the  reader  is  referred.  See  anir, 
|).  10;5,  Chapter  III. 

As,  however,  the  celohrated  case  of  i'oijrjr  \.  Bernard  (1701), 
2  Ld.  Ituym.  'J0!(,  was  u  cuse  of  grutuitjus  undertuking  to  carry 
several  hogsheads  of  hrandy  lyin^' in  one  cellar  to  another  cellar, 
and  the  carrying  was  managed  so  negligently,  that  one  of  the  ca>ks 
was  staved  and  a  great  (luantity  of  hrandy  spilt,  it  may  as  well,  in 
passing,  he  mentioned  once  more  here,  and  so  too  muy  the  followiiii,' 
case  t — 

The  defendant  was  tlie  coachman  of  u  stage-coach  ;  the  parcel  in 
question  was  delivered  to  him  on  the  road.  It  was  u  small  parcel, 
which  the  plaintiff  had  given  to  u  Air.  Fagg,  one  of  the  proprietors 
of  the  coach,  to  take  and  show  it  to  a  particular  person,  and  to 
return  it  if  not  ajiproved.  Fagg's  servant  delivered  it  to  the 
defendant,  to  return  it  to  the  plaintiff,  with  the  word  "value" 
written  on  it,  and  addresse<l  to  Mr.  Fagg  ut  the  coach  office  ;  ami 
gave  him  directions  to  take  particular  care  of  it,  and  deliver  it  to 
William  Kent,  the  hook-keeper,  as  it  was  of  value.  The  parcel 
was  not  delivered,  and  on  enquiring  of  the  defendant,  he  know 
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notliiii;;  !il)out  it,  iiiitl  had  entirely  l'nr;;(»lten  it  :  he  allerwiinU  >u;i- 
;.'.'. led  two  or  throe  mode-*  of  ein|iiiriii;^  alioiil  it,  whieli  proved 
iiietVeetiial.  The  parcel  heiii;;  (hdivercd  on  the  road,  then^  was  no 
entry  of  it  on  the  way-hill  ;  and  hein;;  ileliver<'(l  hy  the  servant  of 
one  of  the  owners,  no  earria;^*'  was  char^fed  tor  it. 

'•That  (|uestion  [of  fact  for  the  jnry]  will  he,  wiiether  there  was 
prosx  ne;,diffenee  on  the  part  of  the  defendant.  Nothinji  was  to  l)0 
paid  for  its  conveyance  ;  l»nt  still  if  the  coachman  received  it,  it 
\va>  his  duty  to  take  care  of  it.  and  deliver  it  at  the  ofHce  in 
ll(ill)(trn,  to  which  it  was  jiddressed.  The  parc(d  was  of  value,  and 
known  to  him  to  he  so  ;  and  it  hein;;  his  duty  to  (hdiver  it,  the  jury 
lire  to  say  whether  there  was  ^rout  ne;flie;ence  on  tlio  part  of  the 
(Icfemlant  ;  if  there  was  not  ;ireat,  and  somewhat  extraordinary, 
ne;;li;;cnco  on  his  part,  the  verdict  ou^ht  to  he  for  him"  {lii'itu- 
,l„imi>  V.  Pou'leii  (l«;n),  1  Moo.  k  Uoh.  3»,  at  p.  -iO  :  Lord 
Ti'iifenh'ti,  CJ.). 

In  the  ahsence  of  a  special  contract  the  <j;ratnitons  carrier,  hoin^ 
a  mandatary,  is  l)ound  to  act  prudently  and  honoural)ly  and  to  use 
such  reasonahle  care,  dilie-ence,  skill,  and  knowlod^ro  as  he  actually 
possesses  or  as  can  he  implied  from  his  profession,  employment  or 
siliintion,  and  he  is  only  liahle  for  ;i;ross  ne^fli^ence.  See  dulc, 
p.  lOli,  ('hapt<>r  III. — Mandates;  Section  111. — (c)  De<rree  of 
( 'are,  l)ili;fence,  Skill,  and   Knowledge  demanded  of  a  ISIandatary. 

Of  carriers  for  reward  or  hire  there  are  three  sorts,  namely, 
priviito  or  .special  carriers,  (luasi  common  carriers,  and  common 
carriers. 


(b)  Private  or  Special  Carriers  for  Hire. 

"  In  respect  to  contracts  of  this  sort  [the  carriage  of  goods  for 
hire]  entered  into  by  private  persons,  who  do  not  exercise  the 
liii-iness  of  common  carriers,  there  docs  not  seem  to  he  any 
material  distinction,  varying  the  rights,  ohligations,  and  duties  of 
the  parties  from  those  of  other  bailees  for  hire.  Every  such  private 
person  is  bound  to  ordinary  diligence,  and  to  a  reasonable  exercise 
of  skill  ;  and  of  course  he  is  not  responsil)le  for  any  losses,  not 
occasioned  by  the  ordinary  negligence  of  himself  or  of  his  servants. 
Ho  will  not,  therefore,  be  liabl(>  for  any  loss  by  thieves,  or  for  any 
taking  from  him  or  them  by  force,  or  where  the  owner  accompanies 
the  goods  to  take  care  of  them,  and  is  himself  guilty  of  negligence. 
This  is  the  general  rule  ;  and  it  of  course  applies  to  all  cases  where 
he  has  not  assumed  the  character  of  a  common  carrier,  unless, 
indeed,  he  has  expressly,  by  the  terms  of  his  contract,  taken  upon 
himself  any  such  risk  "  (Story,  s.  457). 

Carriers  for  reward  or  hire  who  do  not  as  a  regular  trade  or 
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business  iindcrtiiko  for  rownnl  or  hire  to  carry  floods  and  cliattcls 
for  anyono  wlio  may  cliooso  to  cniidoy  (licni.  Ixit  only  ocrasionallv 
and  for  partk-iilar  persons  of  tlieir  own  elioosinjf.  are  not  what  arc 
called  connnon  carriers,  Tliey  may  conveniently  he  called  |)rivatc 
or  special  carriers,  thou<ih,  as  appears  from  the  following  cases,  they 
may  render  themselves  liahlo  hy  their  sj)ecial  contract  as  common 
carriers.  (2) 

A  Spec/'dl  (^urr/t'r  mat/  put  IlimM-lf  Into  tlic  Situation  of  a  Common 
(\irrii-r  hi/  his  Warrauti/. 

1.  The  plaintitV,  an  upholsterer,  having  occasion  to  send  sonn' 
furniture  into  the  country,  a<2;reed  with  one  (Jroves,  a  carman,  to 
take  the  same  for  ten  guineas,  exclusive  of  tolls.  Groves,  Ihinkinn 
the  distance  too  great,  ot^^'ered  the  defendant,  who  also  kept  a  cart 
and  horse,  the  refusal  of  the  job,  who  agreed  to  undertake  it,  ami 
gave  Groves  half  a  guinea  by  way  of  gratuity.  The  plaintitV 
having  acccvled  to  the  defendant's  otter  to  go  insti'ad  of  Groves, 
the  defendant  brought  his  cart  to  the  plaintiff's  house,  where  the 
goods  were  loaded  in  the  presence  of  the  plaintitf  himself,  ami 
with  the  assistance  of  two  of  the  plaintitt'"s  servants.  The  j)laintitt' 
having  observeil  that  the  tarpaulin  which  the  defendant  hail 
brought  for  the  purpose  of  covering  the  cart  was  too  small,  tlio 
defendant  said,  "  I  hav  plenty  ot  sacks,  and  I  will  warrant  tlio 
goods  shall  go  safe."  On  account  of  the  defendant  being  a 
stranger  to  the  plaintiti',  the  latter  sent  one  of  his  own  porters 
with  the  cart,  who  would  otherwis(>  have  gone  by  the  stage.  This 
porter,  in  the  course  of  the  journey,  paid  a  person  for  watching  the 
goods  one  night.  The  goods,  in  the  course  of  the  journey,  were 
damaged  l)y  rain. 

"This  is  a  very  clear  cas(>.  The  defendant  is  not  a  common 
carrier  by  trade,  but  has  put  himself  into  the  situation  of  a  connnon 
carrier  by  his  particulai  warranty.  As  to  possession,  that  seems 
clearly  proved  by  the  circumstances  of  the  case  ;  the  defendunt 
attends  with  his  hor.se  and  cart  at  the  ])laintiti"s  house,  where  the 
goods  are  delivered  to  him  and  ])Ut  into  the  cart  by  the  plaintilfs 
servants.  This  is  a  complete  j)os-iession.  How  is  this  att'ected  by 
the  presence  of  the  plaintiff's  servant?  It  has  been  determined, 
that  if  a  man  travel  in  a  stage  coach  and  take  his  portmantei'U 
with  him,  though  he  has  his  eye  upon  the  portmanteau  yet  the 
carrier  is  not  absolved  from  his  responsibility,  but  will  be  liable  if 

Canadian  Cases. 

(2)  A  person  onj,'aj:;ing  to  tMnsport  ^'oods  for  hire  is  not  l)y  virtue  of  sui'li 
engagement  merely  a  common  carrier,  and  as  such  liable  for  all  accident.^ 
wlietiier  negligent  or  not  {Denalict  v.  Arthur,  6  U.  C.  Q.  B.  204). 
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tlie  ])ortinantoau  he  lost.  In  this  case  tlie  plaintiff  for  ;^reater 
caution  sends  his  servant  with  tho  jfoods,  wlio  pays  for  watching' 
them  because  he  apprehends  danger  of  their  being  stolen.  So  the 
man  who  travels  in  a  stage  has  some  care  of  his  own  property 
since  it  is  more  for  his  interest  that  the  prop(>rty  should  not  be  lost 
than  that  he  should  have  an  action  agidnst  the  carrier.  This  case 
hears  no  resendilance  to  that  cited  from  Sfninge  [  77«'  /uml  India 
Companii  v.  f'idlcn  (172(1).  2  Str.  (I'JO],  I'or  there  the  decision 
proceeded  on  the  usage  of  the  East  India  ( 'ompany,  who  never 
intrust  the  lightermen  with  thi'ir  goods,  but  give  tho  whole  charge 
ef  the  property  to  one  of  their  own  officers,  who  is  called  a  guardian. 
The  evidence  of  the  warranty  is  perfectly  clear,  for  on  the  plaintiff's 
niaiiing  some  objection  to  the  smallness  of  the  tar|)aulin,  the 
(h'fendant  in  order  to  remove  that  ditHculty,  informed  him  that  he 
had  plenty  of  sucks  to  cover  the  goods,  and  undertook  that  they 
should  be  carried  safe  "  {h'oli/'iison  v.  Dunmore  (Ib(U),  2  1*.  it  I*. 
■lit;  at  p.  41i>  :   Chamhve,  J.). 

A  faster  of  a  Store-ship  s/(inin(j  a  Jh'll  of  Ludlnij, 

2.  "  This  was  an  action  against  the  nuister  of  a  store-shij)  for  the 
loss  of  a  parcel  of  bullion  which  he  had  undertaken  to  bring  home 
from  Uibraltur,  and  which  had  not  been  delivered.  The  defendant 
certaiidy  is  answerable  for  not  delivering  this  property,  uidess  it 
can  be  shown  that  tho  transaction  was  an  illegal  one,  and  that  the 
plaintiti"  jiarticipated  in  that  illegality.  The  plaintitt'  was  a 
merchant  residing  hero  and  acting  througii  his  agent  at  (Jibraltar. 
The  master  of  the  ^tore-shij)  takes  the  bullion  on  board,  signing  a 
hill  of  lading,  whereby  he  undertakes  in  the  usual  course  for  its 
SMJ'e  delivery  here,  the  act  of  (Jod  and  tho  king's  enemies  excepted, 
and  the  defendant  actually  receives  the  freight  for  it.  It  this 
were  an  illegal  transaction,  the  plaintitl"  could  not  recover  for  non- 
performance of  a  contract  that  ought  never  to  have  been  maile  " 
{llatrhurll  v.  Cooke  (1810),  0  Taunt.  577,  at  pp.  57J>,  .580: 
(iUs,  C.J.). 

LialuUti/  of  a  Person,  )iot  a  Conivion  (^urri'er,  who  Carries 

(foods  for  Hire. 

;{,  Tho  plaintiff,  who  had  resided  at  Kamsgate,  was  quitting  his 
rosideuce.  About  the  beginning  of  November,  he  sent  up  se\.ral 
packages  by  a  steamer  to  Nicholson's  Wharf;  and  on  the  fourth  of 
tliat  montli,  ho  himself  came  up  by  anotln'r  steamer,  with  other 
packages,  to  Fresh  Wharf.  About  six  o'clock  in  the  evening  of 
that  day,  the  plaintiff",  wisiung  to  have  the  packages  carried  from 
hotli  these  wliarfs  to  Brooke's  Wharf,  went  to  a  stand  of  carts  in 
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Thames  Stroet,  at  whiclia  cart  of  the  defondant  was  plyinn;  for  hire. 
The  dofondunt  was  tlie  owner  of  thirty  or  forty  carts,  which  were 
in  the  habit  of  standinfr  near  the  wharfs,  ready  to  be  hired  by  any 
person  who  chose  to  enoaf^e  them,  oitlier  by  the  hour,  day,  or  jo!», 
the  defendant  beinji  what  was  caHed  a  town  carman.  On  the  arriv  il 
at  Brooke's  AVharf  one  of  the  packages  was  missing. 

"  My  opinion  is,  tliat  the  defendant  is  not  a  common  carrier  ; 
and,  if  n.  oessary,  I  will  <fivo  leave  to  move  to  enter  a  nonsuit  on 
that  point.  The  next  question  is,  wlietlier  the  plaintiff  delivered 
these  floods  to  the  defendant  as  a  common  carrier.  Now,  a  common 
carrier  is  in  the  nature  of  an  insurer,  and  if  he  carries  without  any 
qualification  of  his  liability,  he  becomes  an  insurer  against  all  but 
fire,  tempest,  and  the  king's  enemies,  and  ho  insures  against 
thieves,  and  the  frauds  of  his  own  servants.  Still,  there  arc  cases 
in  which,  although  a  person  is  not  a  common  carrier,  he  is  liable 
for  the  neglect  of  his  own  servants.  I  take  it  that  if  a  man  agrees 
to  carry  goods  for  hire,  although  not  a  common  carrier,  he  thereby 
agrees  to  nudce  good  losses  arising  from  the  negligence  of  his  own 
servants,  although  he  would  not  be  liable  for  losses  by  thieves,  or 
by  any  taking  by  force  ;  or  if  the  owner  accompanies  the  goods,  to 
take  care  of  them,  and  was  himself  guilty  of  negligence,  for  it  is  a 
rule  of  law  that  a  party  cannot  recover,  if  his  own  negligence  was 
as  much  the  cause  of  the  loss  as  that  of  the  defendant "  {Brind  v. 
Dale  (ly;57),  8  (".  »fe  l\  207,  at  p.  211:  Lord  AhhKjer,  C.B.,  iu 
summing  up). 

(c)  Quasi  Common  Carriers. 

There  are  government  carriers  who  are  quasi  common  carriers, 
e.fj.^  the  Post  Office. 

Lialiilitij  of  Post  Ojfice  Officials. 

Case  against  the  Postmaster-General  for  a  100/.  bank  note 
stolen  by  one  of  the  sorters  out  of  a  letter,  at  the  General  Post 
Office  in  London. 

"  As  to  an  action  on  the  case  lying  against  the  party  really 
offending,  there  can  be  no  doubt  of  it  ;  for  whoever  does  an  act 
by  which  another  person  receives  an  injury,  is  liable  in  an  action 
for  the  injury  sustained.  If  the  man  who  receives  a  penny  to 
carry  the  letters  to  the  post  office,  loses  any  of  them,  he  is 
answerable  ;  so  is  the  sorter  in  the  business  of  his  department. 
So  is  the  postmaster  for  any  fault  of  his  own.  Here,  no  personal 
neglect  is  im[)ute(l  to  the  defendants,  nor  is  the  action  brought  on 
that  ground  ;  but  for  a  const ructice  negligence  only,  by  the  act  ol' 
their  servants.  h\  ortler  to  succeed  therefore  it  must  be  shown, 
that  it   is   a  loss  to   l)e  supported    by  the   postnuister,  which  it 
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certainly  is  not.  As  to  tho  iir<funiont  that  has  boon  drawn  from 
till'  salary  which  tlio  detondants  onjoy  ;  in  a  niattor  of  rovoniio  and 
polico  undor  tho  autliority  of  an  Act  of  I'arliamont,  the  salary 
aniicxod  to  tho  oflico,  is  for  no  othor  considoration  than  tho  trouldo 
of  cxocutin^'  it.  Tho  case  of  th(>  ])ostinastor,  thoroforo,  is  in  no 
ciromnstanoo  whatovor,  similar  to  that  of  a  common  carrior  ;  hut 
he  is  liko  all  othor  [mhlic  ofticors,  such  as  tho  Lords  Commissionors 
of  tiio  Treasury,  tho  f 'ommissionors  of  th(>  (Customs  and  Excise, 
tlio  Auditors  of  tho  Excho(juer,  etc.,  who  wore  never  tlioujiht 
liiddo  for  any  no<^li;^'once  or  misconduct  of  the  inferior  officers  in 
their  several  do])artnionts. 

"Thus  then  tho  question  stood  in  the  year  1C99.  In  that  year  a 
solemn  jud<>nu"nt  was  <j,iven,  that  an  action  on  tho  case  would  not 
lie  against  the  Postmaster-General,  for  a  loss  in  tho  office  ])y  tho 
netdijionco  or  fault  of  his  servant.  The  nation  understood  it  to  ho 
M  jud<;inent  :  and  therefore  it  makes  no  ditTorenco,  if  wdiat  has 
\H'on  throw  out  wore  true,  and  tho  writ  of  error  was  stopped  in  tho 
way  that  has  \)con  mentioned.  For  tho  har  have  taken  notice  of 
it  as  a  jud<fmont ;  tho  parliament  and  the  people  have  taken  notice 
of  it,  every  man  who  has  sent  a  letter  since  has  taken  notice  of  it; 
many  Acts  of  ParliamiMit  for  tho  roonlation  and  improvement  of 
the  Post  Olitice,  and  other  purjiosos  relative  to  it,  have  passed  since, 
which  by  their  silence  have  recognised  it.  The  mail  has  been  robbed 
a  lunulred  times  since,  and  no  action  whatever  has  been  brought. 
What  have  merchants  done  since  and  continue  to  do  at  this  day, 
as  a  caution  and  security  against  a  loss  ?  They  cut  their  bills  and 
notes  into  two  or  throe  parts,  and  send  them  at  diflF(>rent  times  : 
one,  by  this  day's  post,  the  other,  by  th(>  next.  This  shows 
the  sense  of  mankind  as  to  their  remedy.  If  there  could  hav(! 
been  any  doubt  therefore  before  tho  determination  of  Lane  v. 
Cotton  (1701),  1  Ld.  Raym.  04(5,  tho  solemn  judgment  in  that  case 
having  stood  uncontroverted  ever  since,  puts  the  matter  beyond 
dispute.  Therefore,  wo  are  all  clearly  of  opinion  the  action  will 
not  lie  "  (W/iitJu'Id  y.Lord  Le  Despcncer  (1778),  2  C'owp.  754,  at 
pp.  7(15,  700  :   Lord  Mansfield). 


(d)  Common  Carriers. 

Connnon  carriers  are  those  who  undertake  to  carry  goods  by 
land  or  water  for  anyone  for  hire  or  reward. 

"  All  persons  carrying  goods  for  hire,  as  masters  and  owners  of 
ships,  lightermen,  stage  coachmen,  etc.,  come  under  the  denomina- 
tion of  common  carriers,  and  are  chargeable  on  the  general  custom 
of  the  realm,  for  their  faults  and  miscarriages  "  (Bac.  Abr.  Carriers 
(A.) ). 

The  general   custom   of  the  realm  is  that  a  common   carrier 
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insuros  tho  tfoodfi  and  cliattcls  [not  pas«!('nf>;ors]  he  carries  against 
all  ilama^o  and  loss  hut  that  arising  from  tho  act  of  God,  tl:,- 
public  ononiv  or  inherent  vice,  and  he  has  a  lien  on  the  goods  and 
chattels  for  his  hire  or  reward.  See  post.  Section  V. — Duty  and 
Responsihility  of  Connnon  Carriers  ;  and  Section  XXI. —  liien. 

For  carriers  of  jtassengers  and  passengers'  luggage,  see  iinut. 
Sections  XIV.  and  XV. 

As  to  "act  of  (iod  "  and  "Queen's  enemies,"  see  post,  Section 
XVL— Charter  Party  and  Bill  of  Lading,  (k). 

"To  hring  a  person  within  the  description  of  a  common  carrier, 
he  must  exercise*  it  [th(>  undertaking^  as  a  public  employnient  ; 
he  must  undertake  to  carry  goods  for  persons  generally  ;  and  he 
must  hold  himself  out  as  ready  to  engage  in  the  transportation  of 
goods  for  hire  as  a  business,  not  as  a  casual  occupation  pro  hac  vice. 
A  conunon  carrier  has,  therefore,  l)een  defined  to  be  one  who 
undertakes  for  hire  or  reward  to  transport  the  goods  of  such  as 
choose  to  omidoy  him  from  place  to  place  "  (Story,  s.  495). 

The  above  definitions  are  well  exjdained  and  exemplified  by  tlic 
subjoined  cases,  arranged  in  order  of  date. 

Stcifje  Coachman  carryinij  Goods. 

Mr.  Justice  Jones  was  of  opinion,  that  if  a  coachman  [of  a 
stage  coach  Ijetween  London  and  Marlborough]  carry  goods,  and 
take  money  for  so  doing,  he  will  bo  in  the  same  case  with  a 
carrier,  and  is  a  [common]  carrier  for  that  purpos(>,  whether  tho 
[property  of  the]  goods  [is  in  the  passenger  or  a  stranger]  :  the 
like  of  a  waterman  or  Graresend  Jioat  which  carries  both  men  and 
goods  (Lorelt  v.  llohhs  (U!l»2),  Shower  by  13utt,  427). 

In  Mlddh'lon  V.  Fowler  (lOUtt),  1  Salk.  'ISi,  Holt,  C.J.,  was  of 
oj)inion  that  a  stage-coachman  was  not  within  the  custom  [of  tho 
realm]  as  a  carrier  is,  unless  such  as  take  a  distinct  price  for 
carriage  of  goods  as  well  as  persons,  as  waggons  with  coaches ; 
and  though  money  be  given  to  the  driver,  yet  that  is  a  gratuity, 
and  cannot  bring  the  master  within  the  custom,  for  no  master  is 
chargeable  with  the  act  of  his  servant,  but  when  he  acts  in 
execution  of  the  authority  given  by  his  master,  and  then  the  act 
of  the  servant  is  the  act  of  the  master. 


Carriers  for  Hire  or  Reward  from  places  within  Realm  to  places 
out  of  it,  may  he  Commo)i  Carriers, 

"  The  question  is,  can  a  man  be  a  '  common  carrier '  of  passengers 
from  a  place  that  is  within  the  realm  to  a  place  out  of  it  ?  Mr. 
Justice  Story,  in  the  very  able  treatise  that  has  been  referred  to, 
defines  a  common  carrier  to  be,  a  person  who  does  just  what  the 
defendants  in  this  case  are  proved  to  have  done.     He  says  [Story 
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on  Bailments,  s.  495]  :  '  A  common  carrier  has  })een  defined  to 
!»',  on(>  wlio  undertakes  for  liire  or  reward  to  transport  the  goods 
oi'  siK'li  as  choose  to  em|)loy  him,  from  place  to  jdace.'  It  is  said 
tli;it  the  evidence  here  did  not  support  the  third  issue,  l)('caus(>  the 
tiTin  '  conunon  carrier'  imjjorts  one  who  carries  from  and  to  jdaces 
within  the  realm  only.  But,  if  wo  so  construe  it,  we  make  the 
declaration  had  and  inconsistent;  whereas,  if  we  read  it  as  nieaninj^ 
'  common  carriers  '  accordinf>;  to  the  definition  jriven  hy  Dr.  Story, 
viz..  as  persons  holding  themselves  out  as  undertaking  for  hire  or 
reward  to  transport  the  goods  of  such  as  choose  to  employ  them, 
iVom  place  to  place,  we  shall  he  giving  the  allegation  a  seise  that 
will  make  it  consistent  with  the  hreach.  I  see  no  reason  for 
holding  that  '  connnon  carriers'  must  of  necessity  mean  persons 
eiiiployed  to  carry  within  the  realm,  and  according  to  the  custom  " 
(lictu'tt  V.  Peninsular  and  Oriental  Steamboat  Co,  (1848),  t)  (\  B. 
775,  at  pp.  78G,  787  :    Wilde,  ('.J.). 


Eceri/one  who  undertakes  to  carrij  for  Hire  for  Ani/one  icho  aslis 
him  is  a  Common  Carrier, 

The  defendant  was  employed  hy  the  plaintiffs,  who  were 
merchants,  to  take  100  cases  of  figs  in  his  lighter  from  Mills' 
Wharf,  in  Thames  Street,  to  the  "  INIagnet  "  steamer,  which  lay  in 
the  River  Thames.  As  the  figs  were  on  hoard  the  lighter,  which  was 
jiroceeding  with  them  to  the  '*  Magnet,"  the  lighter  was  run  down 
hy  the  "Menai  "  steamer,  and  the  figs  all  lost.  The  defendant  had 
a  counting  house  with  his  name  and  the  word  "  lighterman  "  on 
the  door  posts  of  it,  and  he  carried  goods  in  his  lighters  from  the 
wharves  to  the  shi[)s  for  anyhody  who  emi)loyed  him.  The 
defendant  was  a  lighterman  and  not  a  wharfinger. 

"  Everyhody  who  undertakes  to  carry  for  anyone  who  asks  him, 
is  a  common  carrier.  The  criterion  is,  whether  he  carries  for 
particular  jiersons  only,  or  whether  he  carries  for  everyone.  If  a 
man  holds  himself  out  to  do  it  for  everyone  who  asks  him,  he  is  a 
conunon  carrier  ;  hut  if  he  does  not  do  it  for  everyone,  hut  carries 
for  you  and  me  only,  that  is  matter  of  special  contract.  Here  we 
have  a  person  with  a  counting  house,  '  lighterman  '  painted  at  his 
door,  and  he  offers  to  carry  for  everyone "  (Inr/ate  y.  Christie 
(1850),  3  C.  &  K.  t;i  :  Alderson,  B.). 

"  ]\Ir.  Justice  Stori/  is  a  great  authority,  and  if  we  would  hut 
adhere  to  principle,  the  law  would  be,  what  it  ought  to  he,  a  science. 
There  may  he  cases  on  all  sides,  but  I  will  adhere  to  principle  if  I 
can.  If  a  person  holds  himself  out  to  carry  goods  for  everyone  as 
a  business,  and  he  thus  carries  from  the  wharves  to  the  ships  in 
harbour,  he  is  a  common  carrier,  and  if  the  defendant  is  a  common 
currier  he  is  liable  here  "  (id.,  at  p.  63). 
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The  Master  and  Owners  of  a   General  Ship  are  Common   Carriers, 

hut    their    Liahiliti/   depends    upon   tlie    Terms   of    the   Bill 

of  Lading. 

"  By  tlio  liiw  of  Eiioland,  tlio  innstor  and  ownor  of  a  f^onoral 

ship  am  common  carriers  for  hire,  and  responsible  as  siic'\.     Tlii<, 

accordin^r  to  the  well-known  rule,  renders  them  liahlo  for    n'ery 

damajje  which  occurs  durin<f  th(>  voyage,  except  tliat  caused  1  y  tlu' 

act    of   God    or    the    Queen's    enemies.      They,    however,   i  hiuxt 

universally    receive    goods    und(>r  bills   of  lading   signed  by  tlic 

master ;    and    in    such    case    the    liability    depends    upon    and    is 

governed  by  the  terms  of  the  bill  of  lading,  it  being  the  express 

contract  between  the  parties — the  owner  of  the  goods  on  the  one 

hand,   and    the    master   and    owner   of  the    ship    on  the    other" 

{Laveroni  v.  Druri/  (1852),  8  Ex.  lOO,  at  p.  170  :  Pollock,  (.'.B.). 

Distinction  hetiveen  Common  Carriers  hij  Water  and  Carriers 

hij  Private  Ships. 
Tlie  English  law  of  carriers  is  not  derived  from  the  Roman  law, 
"  I  not  only  fail  to  discover  any  authority  whatever,  but  find  all 
jurists  who  treat  of  this  form  of  bailment  carefully  distinguishiii;,' 
between  the  common  carrier  and  the  private  ship.  Parsons,  a 
writer  of  considerable  authority  on  this  subject,  defines  a  connncm 
carrier  to  be  'one  who  offers  to  carry  goods  for  any  person  between 
certain  termini  and  on  a  certain  route.'  He  is  bound  to  carry  I'or 
all  who  tender  to  him  goods  and  the  price  of  carriage,  and  insures 
these  goods  against  all  loss  but  that  arising  from  the  act  of  God  or 
the  public  enemy,  and  has  a  lien  on  the  goods  for  the  price  of  the 
carriage.'  '  If  either  of  these  elements  is  wanting,  we  say  the  carrier 
is  not  a  common  carrier  either  by  land  or  water.'  '  If  we  are  right 
in  this,'  he  adds  '  no  vessel  will  be  a  common  carrier  that  does  not 
ply  regularly,  alone  or  in^comiection  with  others,  on  some  definite 
route,  or  between  two  certain  termini"  (Parsons'  Shipping,  p.  24")). 
Story  seems  to  be  of  a  like  opinion.  '  When  it  is  said,'  he  observes, 
'that  the  owui  ■  and  masters  of  ships  are  deemed  connnon  carriers, 
it  is  to  be  understood  of  such  ships  as  are  employed  as  general 
ships,  or  for  the  transportation  of  merchandise  for  persons  in 
general,  such  as  vessels  employed  in  the  coasting  trade,  or  forei^ni 
trade,  or  on  general  freighting  business,  for  all  persons  offm-iiig 
goods  on  freight  for  the  port  of  destination.'  '  But  if  the  owner  of 
a  ship  employs  it  on  his  account  generally,  or  if  he  lets  the  tonnage, 
with  a  small  exception,  to  a  single  person,  and  then,  for  the  accom- 
modation of  a  particular  indiviilual,  he  take;:  goods  on  board  for 
freight,  not  receiving  them  for  persons  in  general,  he  will  not  l)e 
deemed  a  common  carrier,  but  a  mere  private  carrier '  (Story  on 
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Hailnionts,  s.  501).  So  Anf^oll,  speakinn;  of  shipowners  as  common 
larricrs,  says  :  '  When  it  is  said  that  tho  owners  and  masters  of 
ships  are  treated  as  common  carriers,  it  is  to  be  xmderstood  of  such 
ships  as  are  employed  for  the  transportation  of  merchandise  for  all 
person  indiflFerently.  Should  the  owner  of  a  ship  employ  it  on 
lii<  own  account,  and  for  tho  s})ecial  accommodation  of  a  jjarticular 
individual,  take  ^oods  on  board  for  freight,  not  receiving  them 
from  all  persons  indifferently,  he  does  not  come  within  the 
(letinition  of  a  common  carrier,  h(>  not  holding  himself  out  as 
engaged  in  a  public  employment'  (Angell  on  Carriers,  s.  8D).  But 
the  learned  author  does  not  say  what  would  bi^  the  case  where  a 
shipowner  holds  himself  out  as  ready  to  send  his  vessel  with  cargo 
to  any  place  that  may  be  agreed  on,  on  a  private  bargain,  and  not 
as  a  general  ship. 

'•  In  the  absence  of  all  common  law  authority  for  the  proposition 
that  by  the  law  of  England  every  carrier  by  sea  is  subject  to  the 
same  liability  as  th(>  common  carrier,  as  asserted  in  the  judgment 
l)elow,  the  authority  of  the  Koman  law  is  invoked  ;  but  this  law  on 
which  so  much  stress  is  laid  in  the  judgment  of  the  Court  of  Coni- 
iiiou  Pleas,  affords  no  support  to  this  doctrine.  In  the  first  place, 
it  is  a  misapprehension  to  snpjjose  that  the  law  of  England  relating 
to  the  liability  of  connnon  carriers  was  derived  from  the  Koman 
law  ;  for  the  law  relating  to  it  was  first  established  by  our  courts 
with  reference  to  carriers  by  land,  on  whom  the  Roman  law,  as  is 
well  known  imposed  no  liability  in  respect  of  loss  beyond  that  of 
other  bailees  for  reward.  In  the  second  place,  the  Roman  law  made 
no  distinction  between  inevitable  accident  arising  from  what  in  our 
law  is  termed  the  '  act  of  God  '  and  inevitable  accident  arising 
from  other  causes,  but,  on  the  contrary,  afforded  immunity  to  the 
carrier,  without  distinction,  whenever  the  loss  resulted  from  '  casus 
fortultiis^  or,  as  it  is  also  cnWod  ^ damnum  fatale'  or  'iva-  major^ 
— uiiforseen  and  unavoidable  accident  .  .  .  But  not  only  does 
this  essential  difference  between  the  Roman  law  and  our  own  suffice 
to  shew  that,  so  far  as  the  liability  of  carriers  is  concerned,  onr  law 
has  not  been  derived  from  the  Roman  :  as  matter  of  legal  history 
we  know  that  the  more  rigorous  law  of  later  times,  first  introduced 
during  the  reign  of  Elizabeth,  was,  in  tho  first  instance,  established 
with  reference  to  carriers  by  land  to  whom  by  the  Roman  law  no 
such  liability  attached  (1  Inst.  8i)A,  Woodlie/e  v.  Ciirteis,  1  lioU. 
Al)r.  2.  Action  Sur  Case,  C.  pi.  4).  It  was  not  till  the  ensuing 
reign,  in  the  eleventh  of  James  I.,  that  it  was  decided  in  Bich  v. 
Kiweland  [(1614),  Cro.  Jac.  330  ;  Hob.  17]  that  the  connnon 
lioynian  or  carrier  by  water  stood  on  the  same  footing  as  a  connnon 
cairier  by  land,  and  rightly,  for  in  principle  there  could  be  no 
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diffVronco  l)ot\v('on  tlioiii.  The  noxt  caso  in  point  of  dato,  and  it  is 
the  first  disc  in  the  books  in  wliicli  tli(>  lialiility  of  the  owner  of  a 
sea-<;'oin^  slii|)  conies  in  (|uestion,  is  tlie  well-known  ease  oi'  Mors  v. 
Shi,'  [(Hu'A),  1  Vent.  ItK),  2:58].  in  which  it  was  lield,  after  a  trial 
at  har,  that  whore  a  ship  l.vin^'  in  the  Thames  was  boarded  liy 
robbers,  who  took  the  jdaintitf's  ;i0()ds  wliieh  had  l)een  loaded  on 
board,  in  an  action  brou^^ht  a<i;ainst  the  master,  the  plaintiff  was 
entitled  to  recover.  And  it  certainly  snrprises  me  that  this  case 
should  be  relied  on  as  an  authority  ibr  the  jmsition  that  the  liability 
of  a  common  carrier  attaches  to  the  shipowner  or  master  where  the 
ship  is  not  a  general  ship  ;  for  though  it  is  not  expressly  said  that 
the  ship  in  (piestion  was  a  <i"eneral  ship,  which  has  led  to  the  some- 
what hasty  assumption  that  she  was  not,  the  internal  evidence 
shews  conclusiv(dy  that  she  was  so.  In  the  first  place,  the 
declaration  is  laid  on  the  custom  of  the  realm,  and  we  know  that 
the  only  custom  to  which  effect  had  up  to  that  time  been  jfiven — 
and  that  quite  in  recent  times— was  in  respect  of  connnon  carriers 
by  land,  and  still  more  recently  in  respect  of  connnon  carriers  by 
water.  Secondly,  I/ale,  CJ.,  in  givin<f  judonient,  puts  the  case  iis 
on  all  fours  ^vith  that  of  a  common  carrier  or  hoyman,  and  nowhere 
says  that  it  is  to  be  treated  as  that  of  a  private  ship.  '  Ho  who 
would  take  off  the  master  from  this  action,'  says  the  C'hief  Justice, 
'  must  assi<in  a  difference  between  it  and  the  case  of  a  hoyman, 
common  carrier,  or  innholder.'  Doubtless  the  counscd  for  the 
defendant,  if  the  case  had  been  distinguishable"  on  the  around  that 
the  vessel  was  not  a  connnon  shij),  would  have  pointed  out  the 
difference,  and  at  all  events  have  taken  the  point  ;  and  in  the  cor- 
responding" report  of  the  same  case  in  Levinz  (2  Lev.  CJ),  the 
case  oi'  Jiich  v.  Kneeland  (1G14:),  Cro.  Jac.  330,  Hob.  17,  having 
been  referred  to,  the  Chief  Justice  is  reported  to  liave  said  that  the 
case  "differed  not  from  that  of  the  hoyman."  But  in  the  case  of 
Rich  V.  Kneeland  we  know  that  the  bar<ie  or  hoy  was  a  connnon 
carrier  ;  and  it  is  obvious  that  if  in  Mors  v.  Sine  (1()73),  1  Vent. 
190,  238,  the  vessel  had  been  a  private  one,  instead  of  treating  tli(> 
cas(>  as  identical  with  that  of  the  common  hoyman,  the  C'hief  Justice 
would  have  put  it  on  the  ground  that  all  sea-going  vessels  were 
subject  to  the  larger  liability.  But  besides  this,  there  is  a  circum- 
stance which  appears  to  have  been  overlooked,  which  seems  decisive 
to  shew  that  the  ship  must  have  been  ii  general  ship.  It  is 
mentioned  in  the  report  of  Ventris,  that  the  ship  was  a  vessel  of 
150  tons  burden,  bound  for  Cadiz,  and  that  the  goods  shipped  by 
the  plaintiff"  consisted  of  three  trunks,  containing  400  pairs  of  silk 
stockings  and  174  pounds  of  silk.  It  seems  idle  to  suppose  that  a 
ship  ot  that  size  would  have  been  hired  on  such  a  voyage  for  the 
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jiiirposo  of  ciinyln^i  the  plaintifFs  throe  trunks  as  her  entire  car^fo. 
There  seems,  tlieretbre,  no  reasonahle  douht  that  the  ship  was  :i 
;;('neral  ship.  In  like  manner,  in  tlie  case  oi  Dale  v.  /At//  (IT'jO), 
1  Wils.  281,  althou;j,li  tlie  deehirafion  was  not  upon  the  custom  ot" 
the  reahn,  hut  upon  tht;  implied  ol)li«j;ation  to  carry  safely,  it 
,i]ipearinji"  that  tlie  defendant  was  a  shipmaster  or  keelman  who 
carried  ^oods  from  j)ort  to  port,  the  court  decideil  in  favour  of  the 
plaintitt",  ex|)ressly  on  the  liahility  of  the  defendant  as  a  connnon 
carrier  (thou;j,]i  the  latter  was  pre[)ared  to  shew  an  ahsence  of 
iie^li^ence  on  his  part),  on  the  ground  tliat  the  allegation  of  tho 
duty  of  a  connuon  carrier  'to  carry  safely '  was  equivalent  to  a 
(li'chiration  on  the  custom  of  the  realm.  In  the  sulisecjuent  case  of 
lliiirlai/  V.  (.'kckUu  d  Gana  (1781),  3  Douir.  38lt,  which  was  a  case 
where,  as  in  Mors  v.  Slue  (1G73),  1  Vent.  190,  238,  ^footls  had 
heeii  forcihly  taken  by  thieves  from  a  siiip  lyinf(  in  the  Thames,  on 
the  objection  hein^  taken  on  behalf  of  the  defendant  that  he  was 
not  charged  in  the  declaration  on  tho  custom  of  the  realm,  while 
there  was  neither  exi)ress  uudei  akin^  nor  negligence  to  make  him 
lialile  otherwise,  the  answer  of  the  court  was  'that  there  was  no 
(|ii('stiun  at  the  trial  as  to  the  ship  being  a  general  ship  ; '  and  Lord 
Maiisfudd  adds  that  it  was  im]tossil)le  to  distinguish  the  case  from 
that  of  a  common  carrier  "  {Xinjent  v.  Smith  (187G),  1  C  P.  D. 
423,  at  pp.  427,  428,  429,  430,  431,  432  :   Cocklnim,  C.J.). 

Conveyance  h;/  Ships  under  Special  Agreements. 

"The  law  on  the  subject  is  laid  down  in  the  case  of  the  Liver 
Alkali  Co.  V.  Johnson  (1874),  L.  R.  U  Ex.  338,  decided  in  tho 
ExcluMpier  ( "hamber  in  the  year  1874.  In  that  case  the  action  was 
iirought  against  the  defendant  for  not  safely  and  securely  carrying 
certain  goods.  The  defendant  was  .  barge  owner,  and  let  out  his 
vess(>ls  for  the  conveyance  of  goods  to  any  customers  who  applied  to 
liiiu.  Each  voyage  was  made  imder  a  separate  agreement,  and  a 
liarge  was  not  let  to  more  than  one  person  for  the  same  voyage. 
Tlie  defendant  did  not  [)ly  between  any  fixed  termini  ;  but  the 
customer  fixed  in  each  particular  case  the  points  of  arrival  and 
departure.  Under  these  circumstances  the  Court  of  Exchequer 
('liaml)er  held  that  the  defendant  in  exercising  this  employment 
had  incurred  the  liability  of  a  common  carrier,  and  was  liable 
though  the  gootls  were  lost  without  negligence  on  his  part.  That 
case  therefore  was  not  a  case  of  conveyance  by  general  ships,  but  of 
conveyance  under  special  agreements.  BlacUmrn,  J.,  in  the  course 
of  his  judgment,  after  referring  to  the  history  of  the  law  relating 
to  the  liability  of  carriers,  said,  at  p.  340  :  '  It  is  too  late  now  to 
speculate  on  the  propriety  of  this  rule,  we  must  treat  it  as  firmly 
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(>stiil)lisli(Ml  that,  ill  tlic  iilt-icncc  of  some  contract,  express  or 
iinplieil,  iiitrodiicin;;'  t'lirtluT  cxi-cptioiH,  those  who  exereisc^  ;i 
imlilic  ('miih)yiii(Mit  (»t'  carryiii;;'  ;ioo(ls  do  incur  tliis  lialiility.' 
lireit,  d.,  makes  the  distinction  that,  ahhou^li  in  tliat  ease  the 
defendant  was  not  a  common  carrier,  noverthehvss  ho  had  imder- 
taken  all  the  liability  of  a  common  carrier.  He  says,  at  pp.  'MX 
IU4,  '  lie  wants,  tlien>lbre,  the  essential  characteristic  of  a  common 
carrier  ;  he  is,  therefore,  not  a  connnon  carrier,  and  thorefore 
does  not  incnr  at  any  time  any  liability  on  the  ground  of  his 
heinif  a  common  carrier.  The  defendant  in  the  present  case, 
in  my  opinion,  carried  on  his  hnsiiiess  like  any  other  owner  of 
sloops  or  vessels,  and  was  not  a  connnon  carrier,  and  was  in  noway 
liable  as  such.  But  I  thiidv  that,  l)y  a  recognised  custom  of 
England, — a  custom  adopted  and  reco<i;nised  by  the  courts  in 
precisely  the  same  manner  as  the  custom  of  England  with  regard 
to  common  carriers  has  been  adopted  and  recognised  by  them — 
every  shipowner  who  carries  goods  for  hire  in  his  ship,  whether  liy 
inland  navigation,  or  coastways,  or  abroad,  undertakes  to  carry 
them  at  his  own  al)solnte  risk,  the  act  of  God  or  of  the  Queen's 
enemies  alone  excepted,  unless  l)y  agreement  ])etween  himself  and 
a  })articular  freighter,  on  a  jiarticular  voyage,  or  on  particular 
voyages,  he  limits  his  lial)ility  by  further  cxc(>ptions.'  I  prefer  of 
the  two  the  language  of  BlarUmni,  J.,  although  there  is  really 
no  essential  difference"  (/////  v.  Scotl,  [18yr>]  2  Q.  B.  371,  at 
pp.  375,  37G  :  Lord  liussell  of  Kiltowen,  C.J.). 

The  liailwai/  Clauses  Act,  1845  (8  &  9  Vivt.  c.  20),  s.  8(5,  enables 
hut  does  not  ohlir/e  Raihmi/  Companies  to  he  Carrievs, 

"  The  Act  (The  Railway  Clauses  Act,  1845  (8  &  9  Vict.  c.  20)  ) 
shows  a  right  in  the  public  to  carry  and  convey  goods  as  well  as 
the  company  (Midland  Railway),  provided  they  do  so  according 
to  the  regulations  of  the  company.  Though  that  right  has  proved 
practically  useless,  the  question  is,  what  was  the  intention  of  the 
legislature  by  the  claus(>  referred  to  (s.  8(3)  ?  And  I  think  it 
shows  that  no  ol)ligation  is  cast  or.  the  company  to  undertake  the 
duties  of  carriers  altogether,  and  on  every  part  of  their  line,  but 
that  they  may  carry  some  goods  on  one  part  of  the  line  and  not  on 
others,  and  they  may  afterwards  relinquish  the  business  if  they 
please  :  though  it  is  not  necessary  to  determine  that  point  now. 
There  is  nothing  which  induces  me  to  think  that  we  ought  to  give 
a  different  construction  to  the  86th  section,  which  in  terms  only 
enables,  not  obliges,  the  company  to  be  carriers.  Thorefore,  I 
think  that  the  circumstance  of  their  having  undertaken  to  be 
carriers  docs  not  bind  them  to  carry  from  or  to  each  place  on  the 
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line,  or  every  description  ol'  ^oocls"  (Jofinson  v.  Midland  Hail. 
(\  (IHID),  -i  Exi'h.  'MM  at  p.  :{71  :   /'«/-/v,  H.). 

See  also  Dirkson  v.  fi'mj/  Northern  Rail.  <'o.{\^^\\),  18  Q.  H.  D. 
17(1,  at  pp.  1><8,  1S!I  :  Lojws,  L.J.,  yw«<,  Section  IV. — Oomnion 
Law  Contract  of  (!arria;re. 

h'ailwai/  Companifs  IJahilittj  not  to  Krtcnd  Further  than 
that  of  a  Common  Carrier. 

Tlie  Railway  Clauses  Act,  1^15  (8  &:  D  Vict.  c.  20).  s.  80. 
Nothing'  in  tliis  or  the  s])ecial  Act  contained  shall  extend  to  charge 
or  make  liable  the  company  furtiier  or  in  any  other  case  than 
where,  according-  to  tho  laws  of  the  realm,  sta^^e  coacli  proprietors 
and  connnon  carriers  woidd  be  liable,  nor  shall  extend  in  any 
(1(  nree  to  dei)riv<'  the  company  of  any  protection  or  privile<;e 
which  connnon  carriers  or  starve  coach  proprietors  may  be  entitled 
to  ;  l»nt.  on  the  contrary,  the  company  shall  iit  all  times  be 
entitled  to  the  benefit  of  every  such  protection  and  privileoc. 


SECTION  III. 
ROADWORTHINESS  AND  SEAWORTHINESS. 

((()  Roadworthiness,  p.  353. 
(b)  Seawortliiness,  p.  355. 


Roadworthiness  of  the  Common  Carrier'' s  Vehicle,  and  Seaworthiness 
of  the  Common  Carrier^ s  Vessel. 

Koadworthincss  and  seaworthiness  are  the  very  found.ation  and 
iniinediate  snl)st,ratum  of  the  common  law  contract  of  carriage. 
There  is,  however,  a  great  ditference  between  the  common  law 
contract  to  carry  goods,  and  the  common  law  contract  to  carry 
jiassemjers.  The  common  carrier  undertakes  to  carry  goods  safely 
iiiid  securely  whatever  happens,  except  the  act  of  God,  the  queen's 
oiicniies,  or  inherent  vice  ;  but  he  undertakes  to  carry  2^assengers 
f-al'ely  and  securely,  so  far  only  as  reasonable  care  and  foresight 
can  go.     Therefore  — 

As  to  Passengers. 

The  vehicle  must  be  in  a  reasonably  fit  and  proper  state  as  to 
repairs,  equipment,  and  persons  in  charge  thereof,  and  in  all  other 
respects  sufficient  to  perform  the  journey  and  to  encounter  its 
ordinary  dangers  at  the  time  of  performing  it. 
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The  rcKscI  must  lie  scaworlliy,  /.<.,  in  a  rciisoiiiilily  lit  and  |ir<)|Mi' 
state  as  to  repairs.  <'(|iii|inient  and  crew,  and  in  all  other  ros|K'ets 
siitHc'ient  to  iperl'orin  tile  voya^fe  and  toeiiconnter  its  ordinary  jK-riis 
at  the  time  of  pert'ormin;;  it. 

I'erliaps  "  wayworthincss '"  or  '*  landworthiness  "'  and  "water- 
worthiness"  wonM  he  more  apposite  terms  to  employ.  We  Imve 
the  words  way-hill,  wayl'arer,  wa\  lay,  wayless,  wayside,  way-worn — 
appliealile  to  rivers,  canals  and  i'rohwater  lakes.  We  have  the  words, 
why  not.  therel'ore,  wayworthiness  ?  .Seaworthiness  is  scarcely 
wutcr-horne,  water-carriage,  water-lines,  wator-loe;^e(l,  water-mark. 
water-ti;j,lit,  water-worn — why  not,  therel'ore,  walerworthiness  ? 

The  word  "•  landworthiness "  was  used  hy  liord  I'llUnlii-DiiijIi  \\\ 
hnul  V.  Clark  (1«0;J),  -A  Esp.  ioU.     iScc  [tost,  p.  IJ;")!. 


Difference  between  the  Conlrdd  to  carri/  Goods  anil  the  Contract 
to  rarri/  I'assenjers, 

See  also  [lost,  Section  XIV. — Passengers,  (h)  Duty  oi'  Carriers 
to  Passengers  Imposed  hy  Law. 

1.  In  the  case  of  Christie  v.  (iriinjs  (  1)S(I!»),  2  Camp.  7il,  at  ji.  M. 
Sir  .hunes  Mansfield  said  that  there  was  a  dirt'ercnce  hetween  ;i 
contract  to  carry  ntjyds,  and  a  contract  to  carry  passengers.  For 
the  goods,  the  carrier  was  answera^*lo  at  all  events.  15ut  he  did 
not  warrant  the  safety  of  the  passeni^ers.  His  undertaking,  as  to 
them,  wont  no  farther  than  this,  that  as  far  as  human  care  and 
foresight  could  go,  he  would  provide  for  their  .safe  conveyance. 

2.  "  The  law  of  England  has,  t'rom  the  earliest  times,  estahlishcil 
a  hroad  distinction  hetween  the  liahilities  of  common  carriers  of 
goods  and  of  passengers.  Indeed  the  responsihility  of  the  carrier 
to  redeliver  the  goods  in  a  sound  state  can  attach  only  in  the  ca>c' 
of  goods.  This  responsihility  (like  the  analogous  one  of  inn- 
keepers) has  heen  so  long  fixed,  and  is  so  universally  known,  that 
carriers  of  goods  luulertidvc  to  carry  on  contracts  well  understood 
to  comprehend  this  implied  liahility.  if  it  had  not  heen  the 
custom  of  the  realm  or  the  common  law  declared  long  ago  that 
carriers  of  goods  should  he  so  liahle,  it  woulil  not  have  been  com- 
petent for  the  judges  in  the  present  day  to  have  imported  such  a 
liability  into  their  contracts  on  reasons  of  supposed  convenience. 
But  this  is,  as  it  seems  to  us,  wdiat  we  are  asked  by  the  i)laintitl:< 
to  do  in  the  case  of  carriers  of  passengers  .  .  .  It  is  extremely 
doubtful  whether  such  warranty  [that  the  vehicle  is  roadworthy] 
can  he  predicated  to  exist  in  the  contract  of  a  common  carrier  of 
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Miiswcr  tor  the  g(K)ds  at  all  ('V('nt>.'  Again,  'The  law  charges  this 
|M  i>t)n  ihu.-'  entrusted  to  carry  goods  against  all  events  hut  acts  of 
(lod  and  of  tlio  enemies  of  the  King:'  and  this  liroad  obligation 
reiiilers  it  nnnecessarv  to  import  into  the  contract  a  special 
warranty  of  the  roadworthiness  of  the  vehicle,  for  if  the  goods  are 
>alelv  carried  and  redelivered  it  would  In;  immaterial  whether  the 
carriage  was  roadworthy  or  not,  and  if  the  goods  arc  lost  or 
damaged  tlir  carrier  is  liahle  on  his  Itroail  oldigation  to  l)e 
,in«weralile  'at  all  events;'  and  it  is  unnecessary  to  in(|uire  how 
that  lo.«s  or  damage  arose"  (/uiiil/wiut  v.  M/'tlliind  Hail.  Co.  (iMd'.l), 
L.  I{.  I  (}.  15.  ;571».  at  pp.  ;)fi2,  ;)<s:5  :  Moiduiine  .S'm/V //,.).,  delivering 
the  judgment  of  the  Court  of  Exclunpu'r  ('haml)er  (Ju'lli/,  C.B., 
Bi/lt',1,  Keatinii,  and  J/.  Smith,  .J.I.,  Chaiuull  and  livamweU,  I3B.)  ). 

Xo  .\l>si)hitc  Warrantij  of  SeawovthliHStt  in  t/te  ^'((«'  of  I'lissentiers, 

',\.  "  Undoubtedly,  the  carrier  of  goods  by  sea,  like  the  earrier  of 
^ioods  l)v  land,  is  bound  to  carry  safely,  and  is  responsible  lor  all 
looses,  however  caused,  whether  by  the  unseaworthiness  of  the  ship 
or  otherwise,  and  it  does  not  apjiear  to  be  material  to  incpiire 
when  he  is  suhjeet  to  this  large  oliligation,  whether  he  is  also 
suliject  to  a  less  one.  In  the  case  oi'  Li/on  v.  Mclls  (1^04).  5  East 
i'>>>,  it  was  no  doubt  stated  by  the  Court  that  the  carrier  of  goods 
is  hound  to  have  a  seaworthy  ship,  hut  this  oidy  as  part  of  his 
general  lial)ility.  .  .  .  No  case  has  been  found  where  an  alisolute 
warranty  of  the  seawortliiness  of  the  ship  in  the  case  of  pass(>ng(>rs 
has  arisen,  and  it  affords  a  strong  ground  for  jiresuming  that  no 
such  liability  exists,  that  in  this  maritime  nation  no  i)assengcr  has 
ever  founded  an  action  on  it "  {ihid,.  at  pp.  3iH),  IWl). 

(a)  Roadworthiness. 
What  is  Reijtiiri'cl  of  a  Coach  and  its  Driver.  (1) 

1.  "The  coachman  nuist  have  competent  skill,  and  must  use  that 
skill  with  diligence  ;  he  must  be  well  acquainted  with  the  road  ho 
undertakes  to  drive  ;  he  must  be  provided  with  steady  horses  ;  u 
coach  and  harness  of  sufficient  strength,  and  properly  made  ;  and 
also  with  lights  by  night.  If  there  lie  the  least  failure  in  any  one 
of  these  things,  the  duty  of  the  coach  proprietors  is  not  fulfilled, 
anil  they  are  answerable  for  any  injury  or  damage  that  happens. 
But  with  all  these  things,  and  when  every  thing  has  been  done 

Canadian  Cases. 

(1)  "It  is  not  essential  (as  in  insurance  cases)  that  the  proximate  cause 
shall  alone  be  regarded.  It  is  sufficient  if  an  efficient  cause  of  the  thing  com- 
plained of  is  found  in  some  tortious  act  of  the  defendant.  Here  the  accident  is 
found  to  have  been  caused  by  the  employment  of  horses  unsuitable  for  the  route 
they  were  placed  on."    Per  King,  J.,  in  Rainnie  v.  St.  John,  31  N.  B.  Reps.  582. 
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that  liuniiin  prii(l(Mic(>  can  sun;^ost  for  tlio  socurity  of  tlio  passiMioors, 
an  ac'c'idont  may  liappcMi.  The  lii^lits  may,  in  a  dark  ni^lit,  lie 
obsoiirod  hy  fo^'  ;  tlio  horsos  IVi^litcncd.  or,  as  it  liappcMicd  in  the 
]ir('sont  oaso,  the  coaclnnan  may  he  (hvcivcd  l»y  a  sudden  alteration 
in  ol)jeets  near  tlie  roail,  l)y  wliieli  lie  had  nsed  to  he  direeted  on 
I'ormer  journey:-.  It  is  i.ot  his  fault,  if  having'  exerted  proper  skill 
and  care.  }u>  t'rom  accident  ffets  off  the  road  ;  and  the  proprietors 
are  not  answeralile  l"or  what  happens  from  his  doino;  so"  {Crofts  y. 
Wat L'r house  (1825),  :\  Binj;.  ;mt,  at  p.  H21 :  Bed,  C.J.). 

Loadliui  a  Ve/i/'cle  hei/ond  Its  Strength. 

•2.  Tn  Israel  v.  (lark  (18();{),  4  Esp,  2r)i»,  Lord  FAienhorough 
said,  !.at  it  was  hy  no  means  to  he  takeu  as  a  rule,  hecause  Mr. 
Ganion's  Act  allowed  a  certain  numher  to  ride  on  the  roof  ;  that 
the  coach-owners  were  therefore  entitled,  at  all  events,  to  carry 
that  numher  ;  if  they  carried  more,  they  wore  liahlc  to  its 
penalties  ;  hut  it  had  nothinf>;  to  do  with  this  question.  They 
mi^ht  not  be  entitled  to  carry  so  many  :  it  d(>pended  u])on  the 
stren<>th  of  the  carriage.  They  were  hound  hy  law  to  provide  a 
sutticient  carriage^  for  the  safe  conveyance  of  the  public  who  had 
occasion  to  travel  by  them.  At  all  events,  he  would  expect  a  clear 
landworthiness  in  the  carriage  itself  to  be  established. 

No   W'arraiilij  atjalnst  liitent  Defects, 

[).  "  A  coach  proprietor  is  liable  I'or  all  defects  in  his  vehicle 
which  can  be  seen  at  the  time  ol'  construction,  as  well  as  for  <i:cli 
as  may  exist  afterwards  and  be  discovered  on  investigation. 

"  The  injury  in  the  present  case,  ai)[)ears  to  have  been  occasionoil 
by  an  original  defect  of  construction  ;  and  if  the  defendant  were 
not  responsible,  a  coach  ])roprietor  might  buy  ill-conditioned  or 
unsafe  vehicles,  and  his  passengers  be  without  remedy  "  {Sharu  v. 
Grej/  (18;i;i),  S»  r.iiig.  -157,  at  pp.  -I'tiK  4(10  :  Alderson,  .1.). 

"The  judgment  of  Alderson,  J.,  [supra'\  is  distinctly  oj)poseil  to 
the  notion  of  a  warranty  against  latent  and  undiscoverable  defects" 
(Read/iead  \.  MldJaml  Hail.  Co.  (IHOi*),  I^-  R.  1  Q.  B.  a7'J,  at 
p.  1587  :  Montague  Sniit/i,  J„  delivering  the  judgment  of  the  Court 
of  Exchequer  ('hamb(>r  {Kelh/,  (M5.,  JJi/les,  Keat/'iKj,  and  Montaiiiw 
Smith,  JJ.,  Channell  and  JJraimoell,  B13.)). 

A  Railway  Carriage  should  be  rcasonahly  sujicient. 

4.  "  I  have  only  to  add  that  1  do  not  think  that  the  duty  to 
sup])ly  a  seaworthy  ship  or  a  sufficient  vehicle  by  laud  is  equivalent 
to  a  duty  to  provide  one  perfect,  and  such  as  never  can,  without 
some  extraordinary  peril,  break  down,  which  would  have  the  eft'ect 
of  making  the  carrier  an  insurer  against  all  lossea  arising  from 
any  failure  in  the  vehicle  which  cannot  be  shown  to  arise  from 
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ijoiiio  iiiuisu.'il  accident.  I  had  occasion,  in  the  case  of  Bmujc,^  v. 
]ViiklHim  (18(;;?),  :5  B.  &  S.  Ci;'.),  at  p.  (;!»;{,  to  consider  what  was 
the  meaning;  of  the  {erni  '  seawortliy,'  as  applied  to  a  ship  ;  and  1 
see  no  reason  to  clian^e  the  opinion  which  I  then  expressed,  that  it 
meant  no  more  than  that  (h'^ree  of  iitness  whidi  it  wouhl  ho 
usual  and  prudent,  to  rt^piire  at  the  connnenceinent  of  the 
adventnr(>  ;  and,  applyin<i  a  similar  princijde  to  a  land  journey,  I 
a^ree  with  whiit  1  understand  to  hav(>  l)een  the  direction  of 
/■.'/7(',  ('..!.,  in  Ford  v.  London  ttinl  Soiif/i  Western  Hall.  Co. 
(  i(S(!2).  2  F.  it  F.  T.\0.  (hat  (he  railway  comi»any  are  not  Ixtund  to 
have  a  carriage  made  in  the  Ix'st  of  all  possil)le  ways,  hut  sutfi- 
eiently  fullilled  their  duty  hy  providino-  a  carriaj;e  such  as  was 
loiuid  in  ])rac(ical  use  to  l)e  sutHcient.  In  other  words,  I  under- 
stand the  ohli^i'ation  to  he.  to  furnish  not  a  perfect  vehicle,  hut  one 
reasonahly  sufficient"'  {lieadliead  v.  Midland  RaiL  (\k  (18(17), 
L.  1{.  2  Q.  B.  412,  at  pp.  440,  441  :  JJlarkhuni,  J. ;  atiirmod  L.  li. 
4  Q.  B.  :57!>). 

I'niil/c  (\irria(/t',  no  ahxohite  Warrant j/  of  t/ie  F/tness  of  ]\ducle 

and  J/orses, 

').  '"it  is  (juito  true  that  tlu^  defendtints  do  not  ahsolutely 
warrant  the  safety  of  their  passen<i;ers,  or  the  ahsolute  Iitness  of 
their  carriages  and  horses  ;  hut  that  they  are  only  bound  to  use 
reasonahle  care  to  provide  for  the  passen<Ters'  safety.  It  is  also 
true  (hat  the  mere  fact  of  the  hai)pening  of  an  accident  is  not,  as 
a  /general  rule,  even  jir/nid  facie  evidence  of  ncffligence.  But,  if 
(lie  cause  of  the  accident  he  shown,  it  may  or  may  not,  according 
to  circumstances,  he  evidence  for  the  jury.  In  the  case  of  a 
pnhlie  carriage,  the  owner  is  hound  to  j)rovide  proper  horses  and 
such  as  will  not  nmhdy  endanger  his  |)assengers.  In  the  event 
of  au  accident  arising  from  their  unfitness,  it  is  not  necessary  to 
shew  (hat  the  owner  was  awart>  of  such  unfitness  "  {^Siinson  v. 
L'i'don  (General  Omni/ni.^  Co.  (187:|).  L.  U.  8  ( '.  V.  oDO,  at 
Oi    ;.::2,  ;W;5:  JJorill,  C.J.). 

(b)  Seaworthiness. 
1.  "In  every  contract  for  (he  carriage  of  goods  hetwcon  a 
person  holding  himself  forth  as  (he  owner  of  a  lighter  or  vessel 
ri'.idy  to  carry  goods  for  hire,  and  the  })erson  putting  goods  on 
l)oard  or  employing  his  vessel  or  lighter  for  that  ptn-pose,  it  is  a 
term  of  the  contract  on  the  part  of  the  carrier  or  lighterman, 
im/il/eil  III/  lair,  that  his  vessel  is  tight  and  fit  for  the  purpose  or 
employment  for  which  he  oflfers  and  holds  it  forth  to  the  puiiiic  : 
it  is  the  very  foundation  and  immediate  substratum  of  the  contract 
that  it  is  so  :  the  law  presumes  a  promise  to  that  etlect  on  the  part 
of  the  carrier  without  any  actual    proof ;    and  every  reason  of 
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sound  policy  and  public  convonionco  requires  it  should  bo  so " 
{Lijon  V.  hells  (1804),  5  East  428,  at  p.  437  :  Lord  Ellen- 
horough,  C.J.).  (2) 

2.  "  Wg  hold  that,  in  whatever  way  a  contract  for  the  convey- 
ance of  merchandise  be  made,  where  there  is  no  agreement  to  tlic 
contrary,  the  shipowner  is,  by  the  nature  of  the  contract,  impliedly 
and  necessarily  held  to  warrant  that  the  ship  is  good,  and  is  in  a 
condition  to  perforin  the  voyage  then  about  to  be  undertaken,  or 
in  ordinary  language,  is  seaworthy,  that  is  fit  to  meet  and  undergo 
the  perils  of  the  sea  and  other  incidental  risks  to  which  she  must 
of  necessity  be  exposed  in  the  course  of  the  voyage.  For  this 
proposition  we  have  the  higli  authority  of  Lord  Tenterden,  who 
lays  it  down  in  the  first  edition  of  his  book,  published  in  1802, 
and  for  the  correctness  of  wliich  he  vouches  Emerigon,  Koccus, 
and  other  eminent  writers  and  commentators  upon  the  subject ; 
Abbot  on  Shipping,  1st  ed.,  p.  14().  The  accuracy  of  the  proposi- 
tion thus  stated  in  1802  has  not,  that  we  are  aware  of,  ever  been 
brought  into  question  in  any  of  the  subsequent  editions,  or  of  the 
numerous  text  books  since  published  on  the  subject.  In  further 
support  of  the  implication  of  such  a  warranty,  we  have  the 
authority  of  Lord  Ellenhorowjii,  who  in  the  case  of  Ljon  v.  Mells 
(1804),  5  East  428,  lays  it  down  that  it  is  a  part  of  the  contract  on 
the  part  of  a  carrier  or  lighterman  implied  by  law,  that  his  vessel 
is  tight  and  fit  for  the  purpose  or  employment  for  which  ho  offers 
it"  (Kopko/  V.  Wilson  (187(5),  1  Q.  13.  D.  377,  at  pp.  380,  381 : 
Field,  J.,  delivering  the  judgment  of  the  Court  {Blackburn,  Quain, 
and  Field,  JJ.)  ). 

3.  "  I  take  it  my  Lords,  to  be  quite  clear,  both  in  England  and 
in  Scotland,  that  where  there  is  a  contract  to  carry  goods  in  a  ship, 
whether  that  contract  is  in  the  shape  of  a  bill  of  lading,  or  any 
other  form,  there  is  a  duty  on  the  part  of  the  person  who  lurnishes 
or  suj)plies  that  ship,  or  that  ship's  room,  unless  something  1k' 
stipulated  which  should  prevent  it,  that  the  ship  shall  be  fit  for  its 
purpose.  That  is  generally  expressed  by  saying  that  it  shall 
be  seaworthy  ;  and  I  think  also  in  marine  contracts,  contracts  for 
sea  carriage,  that  is  what  is  properly  calleil  a  '  warranty,'  not 
merely  that  they  should  do  their  best  to  make  the  ship  fit,  but  that 
the  ship  should  really  be  fit.  I  think  it  is  impossible  to  read  the 
opinion  of  Lord  Tenterden,  as  early  as  the  first  edition  of  Abbott 
on  Shipping,  at  the  very  beginning  of  this  century,  of  Lord 
Ellenhorouijh,  following  him,  and  of  Baron  Farke,  also,  in  the  case 
of  Gibson  V.  Small  (1853),  4  H.  L.  C.  353,  without  seeing  that 
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(2)  In  a  voyage  policy  the  implied  warranty  of  seaworthiness  is  satisfied  by 
showing  that  the  vessel  was  seaworthy  when  she  sailed  (Aforj'wo/i  v.  Nova 
Scotia  Marine,  pod,  358). 
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those  tliroe  groat  niastor.s  of  niariiio  law  all  concurred  in  that  ;  and 
tiioir  opinions  are  spread  over  a  period  of  about  forty  or  fifty 
years.  I  think  therefore,  that  it  may  he  I'airly  said  that  it  is 
clear  that  there  is  sucli  a  warranty  or  such  an  obligation  in  the 
case  of  a  contract  to  carry  on  board  ship"  {Steel  v.  State  Line 
Stramship  Co.  (1877),  8  App.  Cas.  72,  at  p.  80  :  Lord  Blarkhuvn, 
cited  by  Kai/,  L.J.,  in  Owtiers  of  Cavffo  on  Sh/'p  "  Maori  Kinj^'  v. 
Ilnahes,  [181»5]  2  Q.  B.  .550,  at  p.  558). 

4.  "  I  have  always  understood  the  result  of  the  cases  from 
Liion  V.  .\feUs  (1804),  5  East  428  to  Kopitof  v.  Wilson  (187(5), 
1  Q.  B.  D.  877,  to  be  that  under  his  implied  warranty  of  sea- 
worthiness the  shipowner  contracts,  not  merely  that  he  will  do  his 
best  to  make  the  ship  reasonably  fit,  but  that  she  shall  really  be 
leasonably  fit  for  the  voyage.  Had  those  cases  left  any  doubt  in  my 
mind  it  would  have  been  set  at  rest  by  the  observations  of  some  of 
the  peers  in  the  o])inions  they  delivered  in  the  case  of  Steel  v.  State 
Line  Steamship  Co.  (1877),  3  App.  Cas.  72"  {The  Glen/ruin 
(1885),  10  P.  D.  103,  at  p.  108  :  Butt,  J.).  (3) 

/Jill  of  Lading  exempting  Owner  from  Liabiliti/  if  he  exercise  due 
Diligence  to  make  his  Vessel  in  all  respects  Seaworthy. 

"  What  is  the  meaning  of  the  expression  '  If  the  owner  shall 
exercise  due  diligence  to  make  the  vessel  in  all  respects  seaworthy  '  ? 
Does  it  mean  by  himself,  with  his  own  hands  and  eyes  ?  If  that 
be  the  meaning  of  the  clause,  it  could  hardly  be  applied  in  one  case 
out  of  fifty,  for  evidently  the  shipowner  is  not  upon  the  spot  to  see 
to  the  matter.  In  my  opinion  it  does  not  mean  by  himself 
j)ersonally,  but  by  himself  and  his  agents  ;  so  that  if  by  himself 
and  his  agents  he  exercises  due  diligence  to  make  the  vessel 
seaworthy,  then  ho  is  not  to  be  liable  for  loss  or  damage  resulting 
afterwards  from  faults  or  errors  in  navigation  or  in  the  management 
of  the  vessel.  To  get  himself  within  the  exemption  which  is  in  his 
favour  the  shii)owner  must  make  out  that  he  has  by  himself  or 
his  agents  exercised  the  duo  diligence  which  is  required"  {Doliell 
and  Co.  V.  Steamship  liossmore  Company,  [1895]  2  Q.  E  408,  at 
]).  417  :  A.  L.  Smith,  L.J.). 

Meaning  of  "  Seaivort hi ness  "  in  a  Policy  of  Insurance. 

1.  "  Some  propositions  in  the  doctrine  of  the  implied  warranty  of 
seaworthiness,  which  form  a  part  of  every  contract  of  marine 
insurance  on  voyages  (for  to  time-policies  it  does  not  apply) 
are   perfectly  settled.  (4)       They   are  laid  down   in    the   case  of 
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(3)  Cliaffey  v.  Schooley,  40  U.  C.  Q.  B.  165,  ante,  p.  259. 

(4)  The  fact  that  no  explanation  can  be  given  for  the  loss  of  a  ves  .el  will 
not  be  enough  to  establish  unseaworthiness  if  there  is  evidence  from  which  it 
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Bi.ron  V.  Sadler  (1839),  5  M.  &  W.  405,  in  which  I  gave  tho 
judgment  of  the  Court  of  Exche{|uer,  witli  tlie  concurrence  of  my 
brethren,  founded  on  the  princijile  laid  down  in  several  previous 
cases.  Biisk\.Roi/al  E.i'chan<i(>  Assurance  Co.  (1818),  2  B,  &  Aid. 
73;  Walker  v.  }ralthiml  (1821 ),  5  15.  &  Aid.  171 ;  J/ohlsirarfh  v.  Wise 
(1828),   7  B.  &  C.   71)4  ;    Bishop   v.   Pentlaml  (1827j,  lb.  211)  : 


Shore  V.  Bentall   (1828),   il>.   798,  note. 


Th 


ere  is  an  im 


})li('d 


warranty  in  every  insurance  of  a  ship,  that  the  vessel  shall  b 


it  that  she  shall  b 


tit  stab 


seaworthy,  by  which  it 
as  to  repairs,  eipiipmeiit,  and  crew,  and  in  all  other  respects, 
to  perform  the  voyage  insured,  and  to  encounter  the  ordinary 
perils  at  the  time  of  sailing  upon  it.  If  the  assurance  attaches 
before  the  voyage  commences,  it  is  enough  that  the  state  of  th(> 
ship  be  commensurate  to  the  then  risk  ;  and  if  the  voyage  be  such 
as  to  require  a  different  complement  of  men,  or  state  of  equipment, 
in  diflPerent  parts  of  it,  as  if  it  was  a  voyage  down  a  canal  or  river, 
and  thence  to  and  on  the  open  sea,  it  is  enough  if  the  vessel  be  at 
each  stage  of  the  navigation  in  which  the  loss  happens  properly 
manned  and  equipped  i'or  it.  But  the  assured  makes  no  warranty 
to  the  underwriters  that  the  vessel  shall  contintie  seaworthy,  or 
that  the  master  or  crew  shall  do  their  duty  during  the  voyage,  and 
their  negligence  or  misconduct  is  no  defence  to  an  action  on  the 
policy,  when  llie  loss  has  been  immediately  occasioned  by  the  perils 
insured  against'  {Dl.von  v.  Sadler  (1839),  ;')  M.  &  W.  405  at 
p.  414),  and  this  principle  prevents  many  nice  and  difhcult 
inquiries,  and  causes  a  more  complete  indemnity  to  the  assured, 
which  is  the  object  of  the  contract  of  assurance.  Our  law  ditl'ers 
in  this  respect  from  the  law  of  America,  where  the  implied 
warranty  extends  to  the  conduct  of  the  owner  and  crew  during  the 
whole  voyage"  {Blccard  v.  Shejdwrd  (18()1),  14  Moo.  P.  C.  471, 
at  pp.  493,  4"i:  :  Lord  Wensleijdale),  The  above  principle  has 
been  sanctioned  by  the  cases  of  Tie  Quebec  Marine  Insurance 
Co.  V.  Commercial  Ban!  ,  Canada  (1870),  L.  li.  3  P.  ('.  234,  at 
p.  241  ;  Thin  v.  Richards  and  Co.,  [1892]  2  Q.  B.  141,  at  p.  143  ; 
and  The  Vortlgen,  [1899]  P.  140,  at  p.  15G. 

2.  "  The  word  '  seaworthy '  is  a  well-known  term  in  shipping 
law,  and  has  a  perfectly  definite  and  ascertained  meaning.  It  is 
used  to  describe  the  condition  in  which  a  A'cssel  insured  under  a 
voyage  policy  is  bound  to  be  on  leaving  port  if  the  contract 
of  insurance  is  to  be  eft'ectual  against  the  underwriter. 

"  Baron  Parke,  in  the  case  oi'Dnron  v.  Sadler  (1839),  5M.  &  AV. 
405  at  p.  414,  defined  the  seaworthiness  of  a  vessel  thus :  '  that  she 
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may  be  reasonably  inferred  that  the  vessel  was  seaworthy  at  the  outset 
{Morrison  v.  Nova  Scotia  Marine,  28  N.  S.  Eeps.  346  ;  see  also  Coons  v.  ./Etna 
hisurance  Co.,  18  U.  C.  C.  P.  305,  and  Myles  v.  Montreal,  20  U.  C.  C.  P.  283).^ 
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shall  be  in  a  fit  state  as  to  repairs,  equipment,  and  crew,  and  in  all 
other  res])ects  to  encounter  ordinary  perils  of  the  voyii;>e.'  Other 
(U'linitions  which  have  been  njiven  do  not,  I  think,  substantially 
(litter  from  this,  and  I  think  wheii  so  well  known  a  word  is  used  in 
the  statute  of  187G  [Merchant  Shipi)in;r  Act,  187(;  (31)  &  40  Vict. 
c.  ^10)]  it  must  have  its  well-established  nu'aning  attached  to  it" 
{llcdlei/  V.  Phikneij  and  Sons  Steams/i/p  Co.,  [181)4]  A.  V.  222,  at 
p.  227  :  Lord  Jferschell,  L.C.)- 

Sendinn;  unseaworthy  ships  to  sea  may  be  a  misdemeanour  (see 
Merchant  Shii)ping  Act,  1894  (.07  &  58  Vict.  c.  GO),  s.  4;)7). 


SECTION  IV. 
COMMON  LAW  CONTRACT  OF  CARRIAGE. 

(a)  General  Obligation  of  the  Common  Currier  to  Carry,  and  his  Eight  of 

Refusal  to  Carry  in  certain  instances,  p.  359. 
(h)  Receipt  of  the  Goods  and  Chattels,  and  Payment  of  the  Remuneration, 

p.  361. 
(f)  Delivery  by  the  Customer  to  the  Carrier,  p.  364. 
((/)  Receipt  by  Common   Carrier  of  Goods  to  be  Carried  beyond  the  Limits 

within  which  he  Carries,  p.  369. 

Having  dealt  in  the  hist  section  with  roadworthiness  and  sea- 
worthiness of  the  common  carrier's  vehicle  or  vessel  which,  as  has 
been  said  by  Lord  EUenhorovyh  in  Lyon  v.  Mells  (1804),  .5  East, 
428  at  p.  437,  ante,  p.  35G,  are  the  very  foundation  and  immediate 
substratum  of  the  common  law  contract,  we  now  come  to  the  super- 
structure of  that  contract. 

Of  the  common  law  contract  of  carriage  there  are  four  main 
branches,  namely  : — 

(a)  grenkral    obligation   of    the   common    carrier   to 
Carry,  and  his   Right   of  Refusal  to   Carry   in 
certain  instances. 
(/')  Receipt  of  the  Goods  and  Chattels,  and  Payment 

OF  THE  Remuneration. 
((')  Delivery  by  the  Customer  to  the  Carrier. 
(d)  Receipt  by  Common  Carrier  of  Goods  to  be  Carried 
beyond  the  Limits  within  which  he  Carries, 


(a)  Oeneral  Obligation  of  the  Common  Carrier  to  Garry,  and  his 
Bight  of  Refusal  to  Carry  in  certain  instances. 

A  common  carrier,  by  reason  of  his  exercising  a  public  trade, 
is  bound  by  the  custom  of  the  realm,  i.e.,  by  the  common  law, 
to  curry  all  goods  presented  to  him  for  the  purpose,  which  are 
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such  iis  ho  prot'ossos  to  carry,  provided  he  has  accommodation  for 
thorn  and  a  reasonable*  tender  of  jiroper  remuneration  is  made. 
He  is  liable  to  an  action  if  he  refuses  to  receive  the  jjoods  without 
reasonable  excuse,  e.rj,,  if  the  owner  of  the  floods  will  not  tell  him 
what  his  <i-oo(ls  are.  and  what  they  are  worth.  See  post.  Section  V. 
— Duty  and  Hesponsibility  of  Common  Carriers. 

The  cases  followino;.  which  cover  a  period  of  just  two  centuries, 
establish  the  <ieneral  obli<fation  above  mentioned  : 

1.  Action  on  the  case,  for  that  whereas  the  defendant  is  a 
common  carrier  from  London  to  Lyminj^ton,  ct  ahintle  refrnrsinii, 
and  settin<i-  it  forth  as  the  custom  of  Enij,land,  that  he  is  bound  to 
carry  floods,  and  that  the  plaintitf  brou<>ht  him  such  a  pack,  he 
refused  to  carry  them,  thotij:;!!  otferod  his  hire,  and  ludd  by 
Jejfi'vies.  C.J.,  that  the  action  is  maintainable,  as  well  as  it  is 
against  an  innkeeper  for  refusing  a  guest,  or  a  smith  on  the  road 
who  refuses  to  shoe  my  horse,  being  tendered  satisfaction  for  the 
same. 

Note. — That  it  was  alleged  and  proved  that  he  had  convenience 
to  carry  the  same  ;  and  the  plaintiff  had  a  verdict  {Jacksnn  v. 
Roaers\Wd'y),  Show.  p.  r)54,  case  330). 

2.  "  jNIost  certainly,  ov(>ry  common  carrier  is  bound  only  to  carry 
goods  of  that  (loscrii)tion  which  his  public  calling  requires  him  to 
carry.  That  is  estaldishod  by  the  case  of  Jolinsoii  v.  'llw  Midlainl 
Rail.  Co.  (IHltt),  4  Ex.  3t!7  '"  (Can'  v.  Ltdicmtliire  ami  Yovkslurc 
Rail.  Co.  (1852),  7  Ex.  707,  at  p.  712  :  ]\irkc,  B.).  (1) 

3.  "  If  a  person  chooses  to  profess  to  bo  a  common  carrier,  the 
law  creates  a  dutv  to  receive  thin<is  Ijrouoht  for  carriafjo,  and  he 
may  bo  liable  cc  delicto  for  a  refusal  to  receive  (Pick/'ord  v.  Gvatul 
Junction  Rail.  Co.  (1841),  8  M.  &  W.  372)"  {M'Mamis  v.  Lanca- 
shire ami  Yorkshire  Rail.  Co.  (1859),  4  H.  &  N.  327,  at  p.  33G  : 
Erie,  J.). 

4.  "  He  (the  carrier)  was  [at  the  common  law]  also  bound  to 
receive  goods  tendered  to  him  for  carriage,  and  was  liable  to  an 
action  if  \w.  refused  to  receive  them  without  reasonable  excuse  ; 
and  such  an  action  may  still  be  maintained  {Crouch  v.  London 
and  North  Western  Rail.  Co.  (1854),  14  C.  B.  255)"  (Peek  v. 
North  Stafordshire  Rail.  Co.  (18()3),  10  H.  L.  Cas.,  473,  at 
p.  493  :  Blackburn,  J.). 

5.  "  The  obligation  which  the  common  law  imposed  upon  him 
[a  common  carrier]  was  to  accept  and  carry  all  goods  delivered  to 
him  for  carriage  according  to  his  profession  (unless  ho  had  some 
reasonable  excuse  for  not  doing  so)  on.  being  paid  a  reasonable 
compensation   for  so  doing  ;  and  if  the  carrier  refused  to  accept 
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(4)  Leonard  v.  American  Express  Co.,  26  U.  C.  Q.  B.  537. 
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snch  jffoods  an  action  lay  against  him  for  so  refusing  "  {Great 
Wi'xfcrn  Rail.  Co.  v.  Snttoi,  (IStJl*),  L.  W.  4  H.  L.  220,  at  p.  2:57  : 

Blarkl'iD'H.  J.). 

l).  "•  Suppose  that  an  intimation  is  made  to  the  railway 
company,  sueli  as  Mr.  Field  contended,  this  amounted  to,  not 
nwrely  that  if  the  goods  are  not  delivered  hy  a  certain  date  they  will 
he  tlirown  on  the  consignor's  hands,  hut  in  ex])ress  terms  stating 
tliat  tliey  have  entered  into  such  and  such  a  contract  and  will  lose 
so  many  jiounds  if  they  cannot  fulfil  it,  what  is  then  the  position 
(if  llie  company?  Are  they  the  less  hound  to  receive  the  goods? 
1  apprehend  not.  .  .  .  Ft  does  not  ap[)ear  to  me  that  the 
railway  company  has  any  power,  such  as  was  suggested,  to  ih'clino 
to  receive  the  goods  after  such  a  notice,  unless  an  extraordinary 
rate  of  carriage  he  paid  "  {Iforne  v.  Midland  Rail.  Co.  (1873), 
L.  R.  8  ('.  P.  131,  at  pp.  130,  137  :  Kelltj,  C.B.). 

Railwai/    Companies. 

7.  "  In  1845  the  Railway  Clauses  Act  [8  &  9  Vict.  c.  20]  was 
passed.  Section  80  of  that  Act  is  permissive,  and  railway 
companies  are  not  as  such  hound  to  he  carriers  and  s.  8'J  i)rovides 
that  notliing  in  the  Act  contained  is  to  make  railway  companies 
liahk;  further  or  in  any  other  case  than  they  would  have  been 
liable  as  conunon  carriers.  So  that  up  to  1854,  railway  companies, 
unless  comiJelled  bv  some  statute,  could  have  refused  to  carrv  doi>;s 
or  any  other  traffic  which  they  did  not  profess  to  carry  and  did 
not  generally  carry,  as  common  carriers,  and  no  action  would  lie 
to  compel  them  "  (Dickson  v.  Great  Northern  Rail.  Co.  (1880), 
18  Q.  13.  D.  170,  at  pp.  188,  189  :  Lopes,  L.J.). 


(b)  Receipt  of  the  Goods  and  Chattels,  and  Payment  of  the 

Remuneration. 

The  receipt  of  the  goods  and  the  payment  of,  or  the  readiness  to 
pay,  a  reasonable  sum  for  their  carriage  are  contemporaneous  acts. 

Empdry  as  to  Cost. 

"  If  a  person  goes  to  the  office  of  a  carrier,  and  asks  what  a 
tiling  will  be  done  for,  and  ho  is  told  by  a  clerk  or  servant,  who  is 
tnuisacting  th'»  business  there,  that  it  will  be  done  for  n  certain  sum, 
the  master  um  charge  no  more"  (Winkjield  \.  Packington  (1827), 
2  (J.  &  P.  599,  at  p.  000  :  Lord  Tenterden,  C.J.). 

Payment  before  Receipt. 

1.  "  The  carrier  is  entitled  to  have  this  [his]  reward  paid  to  him 
before  he  takes  the  package  into  his  custody  "  (Baison  v.  Donovan 
(1820),  4  B.  *&  Aid.  21,  at  p.  28  :  Be.st,  J.). 
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A  Strlctlji  Leijal  Tender  of  the  Hire  is  i'luie,.  .uri/.  If  is  Sitficient 
if  the  Customer  Paif,  or  he  read'/  to  Paif  tlu'  Hire  v:lten  the 
Carrier  is  readij  to  Carry. 

2.  '•  If  was  iKliiiittcd  on  tlio  arguinont  in  this  cuso,  that  flic 
defendants,  in  their  capacity  of  common  carriers,  are  hound  to 
carry  all  }>;oods  presented  to  them  tor  the  |»urp()se,  hut  it  was  coii- 
tench'd  that  that  is  only  on  heinjf  paid  in  ready  money  :  and  the 
simple  question  is.  whether,  in  order  to  sujiport  an  action  a<faiii>t 
them  tor  rel'usinjj;  to  carry,  on  the  otter  oi'  a  reasonable  sum,  it  is 
necessary  that  the  plaintitt's  should  have  made  what  (he  law  terms 
a  strict  tendei-,  in  the  I'orm  recpiircnl  Ijy  law.  Now  th(>  Court  think 
that  this  is  not  like  the  case  of  a  strictly  le<;al  tender,  a  term  whieii 
is  only  applicable  where  an  absolute  duty,  such  as  the  payment  of 
an  antecedent  debt,  is  imjjosed  on  the  party  making;  it,  in  whieli 
case  the  tender  stands  in  the  place  of  payment,  and  is  in  fact  a 
payment,  so  far  as  it  is  in  the  power  of  the  party  tenderin<>;  to 
make  it  one,  but  which  remains  incomplete  only  because  the  party 
to  whom  the  money  is  ott'ered  refuses  to  accept  it.  Such  a  tender 
•we  consider  to  be  altojrether  unnecessary  in  the  jjresent  case  ;  the 
acts  to  be  done  by  both  parties,  namely,  the  receipt  of  the  ^oods, 
and  the  payment  of  a  reasonable  sum  for  their  carriage,  being 
contemporaneous  acts  ;  the  carrier  being  bound  to  receive  the 
goods  on  the  money  being  jtaid  or  tendered,  and  the  bailor  to  pay 
the  reasonable  amount  demanded,  on  the  carrier's  taking  charge 
of  the  goods.  The  case  of  Rawson  v.  Johnson  (1801),  1  East  2015 
and  the  other  cases  cited  by  Mr.  Martin  [  Wilks  v.  Atkinson  (181")), 
1  Mars.  412  ;  Leva  v.  Lord  Herbert  (1817),  7  Taunt.  314  : 
Waterliouse  v.   Sliinner  (1801),  3   Bos.  ct  P.  447],  clearly  shew, 

that  whenever  a  duty  is  cast  on  a  party  in  consequence  of  a 
contemporaneous  act  of  i)ayment  to  be  done  by  another,  it  is 
sufficient  if  the  latt<'r  pay,  or  be  ready  to  pay,  the  mon(>y,  when 
the  other  is  ready  to  undertake  the  duty.  Here  the  acts  to  be  done 
by  the  plaintifts  and  defendants  are  altogether  contemporaneous. 
The  money  is  not  required  to  be  paid  down  by  the  plaintitt's,  until 
the  carrier  receives  the  goods,  which  ho  is  bound  to  carry " 
{Pickford  V.  Grand  Junction  Rail.  Co.  (1841),  8  M.  &  W.  372, 
at  pp'.  377,  378  :   Parke,  B.). 

3.  "  Being  entitled  by  common  law  to  insist  on  the  full  price 
of  carriage  being  paid  beforehand,  he  [the  carrier]  nniy,  if  such 
price  be  not  paid,  refuse  to  carry  upon  the  terms  iuiposed  by  the 
common  law,  and  insist  upon  his  own  "  (  Wi/ld  v.  Pickford  (1841), 
8  M.  k  W.  443,  at  p.  458  :  Parke,  B.). 
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Tender  of  a  Reasonable  Sum. 

•1.  •'  It'  it  had  l)('on  the  intention  of  the  pluiutiti^'  to  make  tlio 
(Ict'cndants  liable  as  common  carriers,  he  oufflit  to  have  tendered 
them  a  reasonal)l(!  sum  for  the  ('arria;4e  of  the  chattid,  and,  ui)on 
their  refusal  to  carry,  to  have  hroujfiit  his  action  for  not  earrvin^j; " 
(^('arrv.  Lanfdshi re  and  Yorkshire  Hail,  Co.  (iyr)2),  7  Ex.  707, 
iit  \).  712  :    f'arke,  B.). 

,").  '■  \Ve  think  the  cases  iiave  estsihlished  that  where  a  relation 
exists  between  two  ])arties.  which  involves  the  performance  of 
certain  duties  by  one  of  them  and  the  payment  of  reward  to  him 
hv  tli(>  other,  the  law  will  imply,  or  the  jury  may  infer,  a  promise 
hv  each  party  to  do  what  is  to  be  done  by  him.  AVe  cannot 
distinguish  this  case  [of  an  innkeeper]  from  the  case  of  a  carrier  " 
{Mor<ian  v.  Raven  ('Juiuiary  11th,  1801),  (J  H.  &  N.  205,  at  ]).  27(]  : 
PoUork,  C.B.). 

tj  '•  I  take  the  law  with  respect  to  the  oblioations  of  common 
carriers  to  be  clear.  Persons  holdino-  themselves  out  to  the  world 
as  common  carriers  are  bound  to  act  as  such  in  res[)ect  to  such 
•roods  as  they  profess  to  carry,  and  have  accommodation  to  carry, 
on  such  goods  being  tendered  to  them  to  bo  ca'ried,  and,  on  a 
reasonable  tend(>r  of  proper  remuneration,  without  sul'!'  cting  the 
person  tendering  them  to  any  unreasonable  condition  '  y<Jarfon  v. 
BriMol  and  J'lreter  Rail.  Co.  (May  :]rd,  18G1).  1  15.  &  S.  112,  at 
p.  102  :   Cochhurn,  G.J.). 


As  to  Carriers  treating  Customers  alike. 

At  common  law  a  common  carrier  need  not  treat  all  his  customers 
alike  in  the  matter  of  charges.  He  may  charge  less  than  a  reason- 
able remuneration,  or  nothing  at  all. 

If  the  customer,  in  order  to  induce  the  carrier  to  perform  his 
duty,  pays,  under  protest,  a  larger  sum  than  is  reasonable,  he  can 
recover  back  the  surplus  beyond  what  the  carrier  was  entitled  to 
receive,  in  an  action  for  money  had  and  received  as  being  money 
extorted  from  him. 

''At  common  law  a  person  holding  himself  out  as  a  common 
carrier  of  goods  was  not  under  any  obligation  to  treat  all  customers 
equall)  The  obligation  which  the  connnon  huv  imposed  upon  him 
was  to  accept  and  carry  all  goods  delivered  to  him  for  carriage 
according  to  his  profession  (unless  he  had  some  reasonable  excuse 
for  not  doing  so)  on  being  paid  a  reasonahle  compensation  for  so 
doing  ;  and  if  the  carrier  refused  to  accept  such  goods  an  action 
lay  against  him  for  so  refusing  ;  and  if  the  customer,  in  order  to 


364 


BAILMKNTS    KOU    RRWAUP. 


iiiihicc  the  ciU'i'ici'  to  |u>rronn  his  diify,  piiitl.  under  protest,  ji 
larger  sum  tliiiii  was  reasoniiI)li',  lie  mi^ilit  recover  hack  the  surphis 
hoyoiid  wliat  the  carrier  was  eiitith'd  to  receive,  in  an  action  lor 
nu)ney  h:id  and  received  as  hein;^  nu)ney  extorted  t'roin  him. 

"■  Hut  the  fact  that  the  carrier  char^i'ed  others  less,  thou<ih  it  was 
evidence  to  show  that  the  char^ic  was  reasonalile.  was  no  more  tliaii 
ovidcnce  tendinji,'  that  way.  There  was  nothin^f  in  the  common 
law  to  hiiulcr  a  carrier  from  carryin^i'  for  I'avoured  individuals  at 
an  unreasonahly  low  rate,  or  even  gratis.  All  that  the  law  re(|uir(il 
was,  that  he  should  not  charge  any  nu)rc  than  was  reasonal)le :  see 
per  Bi/li'K,  J.  in  lia.n'mhde  v.  I'Jaslcni.  Coiintie.s  RtuL  Co.  (IHr)^), 
4  (".  B.  (y.s.)  ();}  at  j).  ^4  \\\u\  per  U'/llrx,  .).  in  /iranlei/  v.  S,>„lli. 
Edstcrn  Hidl.  Co.  (18(;2),  12  ('.  B.  (n'.s.)  6:\  at  p.  75"  [ijlnud 
]\'<'stcru  Rail.  Co.  v.  Sntton  (1801>),  L.  H.  4  II.  L.  220,  at  p.  2:{7  : 
Dlachhurn,  J.). 

Alternative  0/fer. 

"  A  carrier  is  bound  to  carry  for  u  reasonable  remuneration,  and 
if  he  oft'ers  to  do  so,  hut  at  the  same  time  otters  in  the  alteriuitivo 
to  carry  on  the  terms  that  he  should  have  no  lial)ility  at  all,  and 
holds  fortli,  as  an  inducement  a  reduction  in  the  price  below  that 
which  would  he  a  reasonable  remuneration,  lor  carrying  at  the 
carrier's  risk,  or  some  additional  advantage,  which  he  is  not  bound 
to  give  to  those  who  employ  him  with  a  common  law  liability,  a 
condition  thus  otfered  may  b(>  just  and  reasonable  :  Mdnc/iestcr, 
Sheffu'ltl  and  Lincolnshire  Rail,  Co.  v.  JJroirn  (188;5),  L.  U.  H 
App.  ('as.  703.  These  are  no  doubt  eases  where  tho  railway 
companies  are  carrying  as  conunon  carriers,  but  the  same  prinoi|ik' 
applies"  (Dirlson  v.  Great  Northern  Rail.  Co.  (1880),  18  Q.  B.  1). 
176,  at  p.  192  :  Lopes,  L.J.). 

Quantum  meruit — where  no  Particular  Affreement, 

Case  against  the  defendant,  a  common  carrier,  for  a  box  delivcrod 
to  him  to  be  carried  to  B.  and  lost  by  nejiliiience.  If  there  was  no 
j)articidar  agreement,  the  carrier  may  have  a  <piantum  meruit  for  his 
hire  ;  and  he  is,  therefore,  as  chargeable  for  the  loss  of  the  goods  in 
the  one  ease  as  the  other  (Bastard  v.  Bastard  (1091),  2  Show,  81). 


(c)  Delivery  by  the  Customer  to  the  Carrier. 

See  also  ante,  p.  f)!?,  Chapter  II. — De})Osits  ;  Section  II., 
(e)  Delivery  of  d(>posit,  and  ante,  p.  143,  Chapter  V. — Pledges, 
Section  II.,  (d)  Delivery. 

We  have  just  seen  that  the  delivery  of  the  goods  and  chattels  to 
the  carrier,  and  the  payment  of,  or  the  reiidiness  to  pay,  a  reason- 
able sum  for  their  carriage,  are  contemporaneous  acts  :  we  next  have 
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to  nsi'ortiiin  what  is  a  suffioiont  (iclivorv  to  the  carrior,  to  ronder 
liiiii  ros|)onsil)l('  lor  the  security  of  tli(>  ;:;oo(ls  and  cliattids.  (;')) 

'["lie  lullowin;^  cases  are  examples  of  wliat  is  and  what  is  not  a 
sutHcieiit  delivery. 

/h'lircn/  of  a  Poif  ]'isililij  Insenirehi  Fastened. 

1.  "  In  |)()int  of  law  the  defendant  had  acknowledged  the  delivery 
of  the  dog  to  him  l)y  giving  a  receipt.  Tlie  case  was  not  like  that 
of  ;i  delivery  of  goods  imperl'ectly  packed,  since  there  the  defect  was 
not  visilile  ;  hut  in  this  case  the  defendant  had  the  means  of  seeing 
tluit  the  dog  was  i?isutTiciently  secured.  The  present  case  was  not  of 
great  imj)ortance  ;  imt  tho  same  point  might  occur  njjon  a  question 
of  the  greatest  magnitude.  After  a  comidete  delivery  to  the  defen- 
(liiiit,  he  heeame  responsihie  for  the  security  of  the  dog,  the  property 
then  remained  at  the  risk  of  the  defendant,  and  he  was  hound  to 
lock  him  up,  or  to  take  other  proper  means  to  secure  him.  The 
owner  had  nothing  more  to  do  tiian  to  see  that  he  was  properly 
delivered,  and  it  was  then  incumhent  on  the  defendant  to  provide 
for  its  security  "  (Stuart  v.  r^'ctH-/*?//  (1.818),  2  Stark.  82;},  at  p.  ,'{24  : 
Lord  J'lllenborowjli). 

Ik'llrerij  of  J>0(j  ic/t/ioi(t  Xotlee  that  it  was  Lisecurely  Fastened. 

i.  '-That  case  {Stuart  v.  Crawleij  (1818),  2  Stark.  323]  is 
obviously  different  from  this.    Here,  tho  greyhound  when  delivered 
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(•"))  One  Eyre  was  goinj^  from  Cobourg  to  Toronto,  .and  plaintiff  handed 
liiiii  two  sealed  letters,  vec^uesling  him  to  earry  them  for  him  to  Tonmto  as  a 
liivimr.  One  of  these  letters  contained  a  i)romiss()ry  note  made  liy  defendant, 
and  was  addressed  to  Buchanan  &  Co.  Eyre  knew  nothing  of  the  contents, 
and  jHit  the  letters  nnder  the  string  which  bound  np  a  parcel  which  he  was 
taking  with  him.  In  the  liurry  of  going  on  board  the  steamer  he  left  the 
luu'cel  behind,  and  recollecting  it,  he  directed  his  son  to  forward  the  parcel  to 
him  (Eyre)  by  the  stage  coach.  This  was  done,  and  the  parcel  and  letters  were 
wrapped  in  brown  jiaper  tied  with  a  string  not  sealed,  and  with  nothing  to 
denote  that  it  contained  anything  of  great  valne  or  any  letters.  It  was  given 
to  a  person  in  the  stage  office  who  usually  booked  passengers  and  parcels  for 
tlic  stage.  On  the  journey  to  Toronto,  the  coach  was  set  fast  in  a  niudhole, 
and  during  the  delay  occasioned,  the  parcel  was  stolen  : — Held  per  curiam,  that 
tlie  stage  coach  proprietor  (who  was  also  the  contractor  lor  carrying  the  mail) 
was  not  liable  under  the  facts  in  this  case  lor  the  loss  of  a  letter  containing  a 
proniissory  note.  Per  Robinson,  C.J. ;  Tliere  was  no  implied  contract  between 
I'iaintitf  and  defendant.  To  sustain  this  action,  the  defendant  must  be  held 
liable  as  a  common  carrier,  not  of  goods  merely,  but  of  letters,  and  liable 
without  showing  that  any  letter  had  been  given  to  him  to  carry,  and  without 
any  legal  right  to  charge  for  carriage  of  letters,  or  any  usage  shown  to  receive 
a  reward  for  doing  it,  whereas  the  very  strict  liability  of  common  carriers 
of  goods  arises  by  reason  of  the  reward  which  they  are  entitled  to  receive 
m,lmin  V.  Wdler,  8  U.  C.  Q.  B.  202). 
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to  tli(>  ^Uiinl  liiul  n  Iciitlicni  collar  on  with  a  strap  aftaclicd  to  it, 
iiidlcatin^r  tliat  the  .«ti'a|>  was  the  lliiii;;  liy  wliicli  slic  was  to  lie 
secured.  If  it  was  iie;ili;iciice  on  tlir  part  of  tlic  "iuard  to  fasten 
lior  l)y  the  strap,  it  was  a  ne^li;!;ence  which  was  sii;i;i-est<'d  hy  the 
person  who  (hdivered  her  to  liini  without  notice  tliat  the  t'astenin;; 
was  an  unsafe  one.  There  are,  tlierefore,  two  important  (h'stinction- 
Ix'tweeii  tliat  case  and  the  present,  first,  that  there  the  defeiulaiit 
was  a  connnon  carrier,  and  here  the  defenthints  are  not. — ami. 
secondly,  that,  when  the  doij;  was  delivered  to  the  defendants' 
servant,  ))('  had  the  means  of  seeing'  that  it  was  insulliciently 
secured,  -whereas  here  tlu^  mode  of  seciu'injj;  the  do^f  was  that 
which  is  ordinarily  adopted,  viz.  l)y  a  collar  and  strap" 
{N/r/umlKon  V.  y,>rili  I'Mfh'fn  h'all.  r„.'(1872),  L.  W.  7  (\  I'.  7'), 
at  p.  82  :  \i'iU<s,  >)..  delivering  the  ju<l;fment  of  the  coin't 
(.1/.  6W/Aand  IIVZ/cv.  .M.) ). 

Bookhui  Offices, 

1.  Defendant  kept  a  l)ookin<^-olHce  in  Piccadilly,  at  which 
parcels  were  hooked  for  ii  considerable  number  of  coaches  jind 
way^rons  :  a  l)ox  was  booked  there,  to  ^o  l)y  the  AVindsor  wa;;ooii. 
It  was  proved,  that  the  defendant's  name  was  painted  over  the 
door  of  the  office,  and  that  on  a  board  at  the  side  of  the  door  was 
painted  the  words,  •'conveyances  to  all  parts  of  the  world,"  and 
this  was  followed  by  a  list  of  names,  includin<j;  Windsor.  The  l)ox 
was  never  received  at  the  ])lace  to  which  it  was  addressed. 

Lord  'J'eiiterden,  CJ.  :  There  is  no  proof  that  the  defendant  is  a 
carrier  (rpston  v.  Shirk  (1827),  2  V.  &  P.  5'J8). 

2.  "  The  defendant  was  not  a  carrier,  but  keeper  of  a  booking-- 
office. His  contract  was,  to  take  care  of  the  box,  that  it  might  be 
forwarded,  that  is,  that  it  miyht  be  delivered  to  some  carrier,  to  lie 
conveyed  to  its  destination.  To  shew  a  breach  of  that  undertakinjj; 
by  the  defendant,  it  should  have  been  proved  by  direct  evidence 
that  the  box  was  taken  away  while  in  the  booking-office,  and  lost, 
or  that  it  was  never  delivered  to  any  carrier.  No  such  evidence 
was  given.  All  the  proof  was,  that  it  did  not  arrive  at  its  destina- 
tion :  but,  in  this  case,  non-delivery  to  the  consignee  was  not 
sufficient.  The  decision  in  Griffiths  v.  Lee  (1823),  1  0.  &  P.  110, 
is  correct,  as  applied  to  the  case  of  a  carrier,  but  not  to  that  of  a 
book-keeper  "  {Gilbart  v.  Dale  (1836),  5  Ad.  &  Ell.  543,  at  p.  540  : 
Fatteson,  J.). 

3.  "  In  the  case  of  a  carrier,  the  law  presumes  that  he  will  do 
his  duty  ;  and  a  plaiutitf,  who  charges  him  with  the  breach  of  it, 
must  give  some  evidence  of  non-performance.  The  fact,  that  tbo 
goods  have  not  reached  the  consignee,  is  such  evidence  against  the 
carrier,  and  calls  upon  liim  to  discharge  himself  by  other  proof 
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So  in  tll(>  case  of  the  k('('|M'r  ol' a  lM)()lviii;i-()tHi'i'  ;  to  call  on  liini  lor 
an  answer  to  sucli  a  cliar^c  as  the  iircscnt  [loss  of  the  ^foods],  some 
i\  idcnci'  MUist  lie  nivcii  of  tlic  non-performance  of  Ills  undertakin^i : 
hilt  that  if*  not  done  Ity  merely  shewing;  non-delivery  of  tlie  ^roods 
//)  l/if  rniiniiinrc.  Suppose  jioods  were  left  with  a  carrier  to  lie  taken 
liv  liiin  to  \'ork.  and  from  tlience  forwarded  to  Kdinhur^li,  would 
it  lie  surticient,  in  an  action  a^rainst  liiin  for  n(>;tli;i'ence,  to  show 
that  the  ^oods  did  not  reach  Edinliur^fli  ? "  (//»/</.,  at  p.  517: 
Colcrldi/t',  >],). 

I.  >'  Witli  respect  to  the  case-  referred  to  [Gilharl  v.  lhU{WM\), 
."»  Ad.  &  I'jII.  ')!;)]  ol'  the  liookin<f-ofliee  in  London,  it  only  lioes  to 
show  that  when  persons  tak<'  char;j;e  of  ]iar'.!els  at  sncli  an  office, 
tliev  merely  make  themselves  iiirents  to  liook  for  the  stajfe-coach. 
Von  ;^-o  to  the  ottice  and  hook  a  parcel,  the  eifci  t  of  tliis  is  to  make 
the  liookr-'  vonr  a^cnt,  instead  of  ;i;oin;f  to  the  coach-oftice  your- 
self ;  and  so  that  he  sends  the  parcel  to  tlio  proper  coach-oftico,  and 
once  delivers  it  there,  he  has  discharejed  himself ;  he  has  nothing 
to  do  with  the  luri'iitijc  of  the  ^oods  '"  {}fiisi'}iamit  v.  Lancdster  and 
I'nston  Jinidion  Rail.  Co.  (1841),  «  U.  &  W.  421,  at  p.  428  : 
Lord  Ahimjer,  C'.B.). 

Carrier  Jf/'recthiri  Goods  to  lie  Sent  to  a  Bookhui  Office. 

').  "If  a  carrier  has  directed  ^oods  to  be  sent  to  a  particular 
place,  I  think  that  the  party  sendiii;>;  them  has,  in  point  of  law,  a 
remedy  a;j;ainst  him  for  any  misconduct  on  the  part  of  the  hooking 
oliice  "keeper"  (Colejiepper  v.  Good  (ISM),  5  C.  &  V.  ;J8(),  at 
p.  i}83  :   Gaselee,  J.,  in  summin<;  up). 


Carriers'  Ayents. 

1.  "'  A  carrier  receivinjr  ^oods  undertakes  to  carry  them  to  the 
[larty  whose  address  is  upon  them  ;  the  fact  of  their  coming  to  him 
through  a  scries  of  agents  does  not  prevent  nis  being  liable  to  the 
sender.  He  cannot  throw  back  the  liability  upon  the  earliest 
agent"  {Syms\.  Chaplin  (183(3),  ;>  Ad.  &  Ell.  (J34,  at  p.  G42  : 
Lord  Deninan,  C.J.).  (t!) 

2.  Plaintift'  was  a  jiublislier  of  prints  in  London  ;  he  had  an  agent 

Canadian  Cases. 

(6)  Plaiutitr  delivered  certain  goods  to  the  Grand  Trunk  Railway  Company 
for  carriage  to  Winnipeg.  Uel'enilants,  in  the  course  of  transit,  received  the 
goods  and  were  paid  freight  charge  over  their  line.  Defendants  delivered 
the  goods  at  Winnipeg  to  a  cartage  company  to  be  delivered  to  plaintiff,  but 
some  of  them  were  not  so  delivered  : — Held,  that  defendants  were  liable 
{Roach  V.  Canadian  Pacific  Railway,  1  Man.  L.  R.  168  ;  Leslie  v.  Canada  Central 
liailwaij,  44  U.  C.  Q.  B.  21). 
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at  Rristol  named  Lcosc.  who  wished  to  send  the  prints  in  (|uestion. 
which  heIon<j,('d  to  (he  plaintitV,  to  London  1)V  a  van,  ol"  whicli  the 
defendants  were  tlie  proprietors.  Mr.  Leese  went  to  the  l)ookin;,f- 
otKce  ot'  the  (h'l'enihnits  at  Hristol  and  ih'sired  that  the  hox,  eon- 
tainino-  the  ])rints,  shonld  lie  sent  tor,  whieli  it  was,  and  a  porter 
l)eh)nniiio;  to  the  (hd'enthmts'  hex  kin^-otHce  fetched  it  from 
Mr.  Leese's  house  to  the  otHce.  wliere  it  was  put  into  the  (h'fendants' 
van.  Alter  the  liox  iiad  arrived  in  Ijondon,  it  was  phiced  in  a 
])rint-rooin  of  the  jilaintiiV,  and  on  tlie  next  day  it  was  found  that 
tlu^  prints  iiad  ;j,()t  wet  and  were  dania;j;ed. 

•'it  appears  that  Mr.  Leese,  the  plaintitrs  ajfent,  went  to  the 
ottice  and  asked  to  have  tiieni  sent  for,  which  was  (hme,  and  I  tliink 
that  for  tiiis  purpose  the  plaintitV's  aj;'ent  ina(h^  the  (h'fendants' 
servant  his  servant,  and  that  for  tliis  purpose  we  must  take  it  that 
the  ^oods  \V(>re  ihdivered  hy  the  phiintilf  at  tlie  defeiuhnits" 
bookino;-oflice"'  (  lioiis  v.  I'liik  (ISIJS),  8  C.  k  \\  'M')i,  at  p.  'MVA  : 
Lord  Ih'Himin^  ('..L,  in  summing  up). 

;i.  The  phuntiff,  stayini^,'  at  the  Horse-shoo  Inn.  at  the  Stones- 
End,  in  the  horou^h  of  Soutliwark,  wished  to  forward  her  hi<i;;i;a;4e 
to  Lindiiehl.  Siie  had  sent  to  th((  Talbot  lini,  in  the  B()rou;;h,  from 
which  the  van  of  the  defendant,  who  was  a  Lindlield  carrier,  sfarted, 
to  desire  that  the  van  nii^ht  be  l)rou;j,ht  to  call  for  her  lu^ji;aj;<'  at 
the  lIorso-.>*hoe  Inn.  The  defendant's  van,  driven  by  a  servant  of 
the  defendant  nanunl  Allen,  was  broui;ht  to  the  door  of  the  Horse- 
shoe Iini,  wdien  the  lu^ira^e  of  the  plaintitf  was  put  into  the  van, 
from  whicli  it  was  afterwards  lost  while  the  van  was  on  its  way  to 
Lindiiehl,  and  while  the  driver  of  the  van  was  asleep. 


If 


rou 


are   satisiied   that   this   luiiifaire   was   delivered   to  tho 


defendant's  servant,  as  has  been  jiroved,  I  am  oi  opin'on  that  tho 
defendant  is  just  as  much  liable  in  this  action  as  if  he  had  taken  \\\\ 
these  goods  at  the  Talbot  instead  of  having  taken  them  uj)  at  the 
Horse-shoe"  {Darei/  v.  M((si>ii  (1841),  Car.  &  M.  45,  at  p.  ')()  : 
Lord  Ab/ii(/er,  C.B.,  in  summing  up).  (7) 


Canadian  Cases. 

(7)  Fliiiiitill'  sent  by  S.  ii  box  of  gootlM  to  defoiul.int«'  stjitiou  at  \V.  to  Iw 
carried  to  Y.  at  P.  S.  saw  several  men  working  at  defemlants'  I'leiglit  sliod 
and  lolil  one  of  them  he  liad  brought  a  box  for  V.  ;  the  man  tohl  him  "tn 
liring  it  in  anil  put  it  Ihere,''  ami  8.  jiut  it  where  he  was  told,  lie  got  no 
receijit.  The  box  was  lost.  I'laintill'  then  went  to  the  station  at  W.  ami  saw 
the  man  already  referred  to,  who  admitted  that  he  got  the  box,  but  could  not 
say  what  he  had  done  with  it  : — Held,  that  whether  the  g(jods  were  to  t>e 
carried  at  the  risk  of  the  consignor  or  of  the  consignee  was  a  question  for 
ihe  jury,  and  the  court  would  not  disturb  their  venlict,  and — Ueld,  that  tlie 
admission  of  the  man  whom  plaintitl"  saw  was  not  admissible  as  evidence 
against  the  defendants,  and  as  it  was  the  only  evidence  of  delivery,  the  plaintitf 
should  be  non-suited  (Fo«»i(/  v.Canadian  and  J'acijic  liuilway,  1  Man.  L.  U.  205). 
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(d)  Receipt  by  Common  Carrier  of  Qoods  to  be  Carried  Beyond  the 
Limits  within  which  he  Carries. 

TIk^  I'iK'l  of  :i  common  carrier  ri'C('ivin<i;  ^oods  to  l)c  carriotl 
(liicclcd  to  a  jilacc  hcyoml  the  limits  witliiii  which  he  carries  and 
cliari^in^  one  sum  lor  the  whole  distance  is  iD'inni  fac'u'  evidence  of 
a  contract  on  his  part  to  carry  the  ivoods  to  that  pluco.  Tho 
carriers  lievond  .such  limits  act  on  hehalf  of  the  common  carrier 
wlio  receives  the  goods  and  may  i)e  liahle  for  the  loss  of  or  injury 
to  the  goods.  (  7a) 

See  also  post,  Section  XIV. — Passengers,  (a)  Passenger's 
Contract  with  Carrier,  and  (c)  Special  Contnict. 

I.  Where  a  common  carrier  takes  into  his  care  a  parcel  directed 
lo  a  jiarticular  place,  and  does  not  hy  positive  agreement  limit  his 
r('s|)i)!)sii)ility  to  a  part  only  of  the  distance,  that  is  jtrimu  facie 
evidenc(>  of  an  undertaking  on  his  part  to  carry  the  parcel  to  tlie 
place  to  which  it  is  directed  ;  and  that  the  same  rule  applied, 
although  that  place  were  Ix'yond  the  limits  within  which  he  in 
general  professed  to  carry  on  his  trade  of  a  carrier  {Miisr/ia))ip  v. 

Till-  LiiiictiDlcr  (did  /'I'c.'itoii  ./iiiict/on   Rail.  Co.  (18-11),  S  M.  &  \V. 

121.  at  p.  423  :  per  Rolfe,  P.,  in  summing  np). 

'1.  "  What  I  told  thi>  jury  was  oidy  tliis,  that  if  a  party  hrings  a 
parcel  to  a  railway  station,  which  in  this  respect  is  just  the  same 
as  a  coach-otKce,  knowing  at  the  time  that  the  company  only 
carry  to  a  particular  jilace.  and  if  the  railway  company  receive  and 
Intok  it  to  another  place  to  which  it  is  direded,  jtrinui  facie  they 
undertake  to  carry  it  to  that  other  place.  That  was  my  view  at  tho 
trial,  and  nothing  ii:is  occurred  to  alter  my  opinion  "  (ihid.,  at 
p.  1211  :   Rolfr.  P.). 

o.  •'  it  app(>ars  that  the  ilefendants  carry  to  AVolverhami»ton  hy 
two  roales  :  they  carry  goods  from  Penzance  to  Hayle  and  there 
deliver  tlieni  on  hoard  steam-packets  for  conveyance  to  Pristol, 
from  whence  tliev  are  taken  hy  railway  lo  Wolverliampton  :  they 
mIso  carry  parcels  along  their  line  to  Truro  and  there  (Udiver  them 
to  other  carriers  who  take  them  to  Plymouth,  I'rom  whence  they 
are  forwarded  hy  railway  to  Wolverhampton.  .  .  .  There  is 
uolliing  to  show  that  the  r(>sponsii)ility  of  the  defendants,  as 
eonuuon  carriers,  ceased  when  the  parcel  arrived  at  Haylo. 
Ill  Miisc/iamp  v.  T/ie  Lancaster  and  Preston  Rail.  Co.  (18-41), 
S  JM.  *fe  W.  4:21,  the  (|uestion  was  ])roperly  left  to  the  jury. 
Indeed  it  would  ho  most  inconvenient,  if  when  a  parcel  is  scut 

Canadian  Cases. 

(7a)  7i'{)(k7i.  v.  Canadian  Vacific  Rail.  Co.,  1  Man.  158  ;  Leslie  v.  Canada 
Central  Hail.  Co.,  44  U.  C.  Q.  li.  21. 
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from  London  to  Glasgow  (when  it  is  carried  on  four  different 
railways),  the  owner  was  ol)lif>ed  to  find  out  at  what  particular 
part  of  the  journey  it  was  lost.  It  is  said  that  the  company 
did  not  profess  to  carry  tlie  whole  distance  ;  but  if  a  person 
delivers  to  a  railway  company  a  parcel  directed  to  a  certain 
place,  one  sum  being  charged  for  the  whole  carriage,  and  tlie 
company  accept  it.  that  is  a  holding  out  by  them  to  the  person 
who  brought  the  parcel  that  they  would  carry  it  as  directed  ;  and 
it  is  no  answer  to  say  that  they  have  never  carried  to  that  place 
before.  Then  it  is  said  that  there  is  no  evidence  of  the  payment 
of  the  carriage  ;  but  we  must  infer  that  when  the  parcel  arrived 
at  AVolverhampton  the  plaintiff  would  pay  the  whole  amount. 
The  case  is  the  same  as  Miischamp  v.  The  Lancaster  and 
Preston  Rail.  Co.  (1841),  8  M.  &  AV.  421,  and  it  makes  no 
difference  whether  the  carriage  is  paid  at  the  beginning  or 
at  the  end  of  the  journey.  It  is  conceded  that  Muschamp  v. 
The  Lancaster  and  Preston  Rail.  Co.  (1841),  8  M.  &  W.  421, 
was  well  decided,  but  it  is  said  that  this  case  is  distinguishable, 
because  for  a  certain  distance  the  sea  intervenes  ;  but  all 
railway  companies  strive  to  extend  their  traffic,  and  it  would 
be  strange  if  a  company  who  undertook  to  carry  goods  from 
Loudon  to  Paris,  were  not  liable  for  a  loss  at  Boulogne, 
because  their  line  did  not  extend  beyond  Dover  or  Folkestone, 
The  same  may  be  said  of  the  carriage  of  goods  from  London  to 
Dublin,  or  from  London  to  Barton  and  from  thence  across  the 
river  Humber  to  Hull.  There  is  nothing  unreasonable,  so  as  to 
lead  to  the  conclusion  that  the  company  did  not  contract  to  carry 
by  sea.  I  think  that  in  this  case  the  contract  was  to  carry  the 
entire  distance,  thc-e  being  nothing  in  the  conduct  of  the  parties 
to  show  that  the  company  were  mere  agents,  beyond  their  line,  to 
forward  the  parcels"  (MV/A^y  v.  West  Cornwall  Rail.  Co.  (185(S), 
2  H.  &  N.  703,  at  pp.  70y,  710.  711  :    Watsoti,  B.).  (8) 

The  common  carriers  who  receive  the  goods  may  be  the  agents 
of  the  carriers  who  deliver  the  goods. 

Agency  for  Carriage  between  Railway  Companies. 

Plaintiff"  took  a  cow  to  the  Great  Northern  Railway  station  at 
Doncaster,  and  there  l)ooked  her  for  Sheffield  l)y  the  Manchester, 
Sheffield  and  Lincolnshire  liailvvay  (the  defendants).  It  was 
contended  upon  the  part  of  the  defendants,  that  the  contract  for 
the  carriage  of  the  cow  was  with  the  Great  Northern  Railway 
(Jompany,  and  not  with  them. 

Canadian  Cases, 

(8)  Hately  v.  Merchants,  12  0.  A,  R,  201. 
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"  At  the  conclusion  of  tlie  arguiuout  we  dcclarod  our  oi)inion, 
tliat  the  action  was  rightly  brought  against  the  defendants, 
iiiasniuch  as,  if  the  provisions  of  the  agreement  of  the  17th  of 
-luiio  IS')?,  did  not  constitute  an  actual  partnership  between  the 
respective  companies  as  to  all  matters  embraced  by  it,  still  they 
caino  witiiin  the  rule  expressed  by  Lord  Cranicorth  in  Co,v  v. 
IlivLinan  (1860),  «  H.  L.  Cas.  '2ij^  at  p.  306  :  '  The  real  ground 
of  the  liability  is,  that  the  trade  has  been  carried  on  by  persons 
acting  on  his  [the  defendant's]  behalf  ;  and  per  Lord  Wensleijdale 
to  the  same  effect  in  the  same  case  (at  p.  315).  In  our  opinion, 
the  Great  Northern  Railway  Company  became,  by  virtue  of  their 
agreement  with  the  defendants,  the  agents  of  the  latter  to  make 
the  contract  for  the  carriage  of  the  cow  with  the  })laintitf  "  {Gill  v. 
Manchester  Rail.  Co.  (1873),  L.  K.  8  Q.  B.  186,  at  p.  191  : 
Mellor,  J.),  (y) 

Contract  Made  in  one  Country  and  Performed  in  Another. 

"  The  general  rule  is,  that  the  law  of  the  country  where  a 
contract  is  made  governs  as  to  the  nature,  the  obligation,  and 
the  interpretation  of  it.  The  parties  to  a  contract  are  either  the 
siilijccts  of  the  power  there  ruling,  or  as  temporary  residents  owe 
it  a  temporary  allegiance  :  in  cither  case  equally  they  must  be 
understood  to  submit  to  the  law  there  prevailing,  and  to  agree 
to  its  action  upon  their  contract.  It  is,  of  course,  immaterial  that 
such  agreement  is  not  expressed  in  terms  ;  it  is  equally  an  agree- 
ment in  fact,  presumed  de  jure,  and  a  foreign  court  interpreting  or 
enforcing  it  on  any  contrary  rule  defeats  the  intention  of  the 
parties,  as  well  as  neglects  to  observe  the  recognized  comity 
of  nations.  Their  lordships  are  speaking  of  the  general  rule  ;  there 
ai(>,  no  doubt,  exceptions  and  limitations  on  its  applicability  "  (7Vi<? 
Ptuhisidar  and  Oriental  Steam  Sacicjation  Co.  v.  Shand  (1865), 
W  Moore  P.  (!.  Cas.  (n.s.)  272,  at  pp.  290,  291  :  Turner,  L.J., 
pronouncing  the  judgment  of  the  Privy  Council). 

"As  a  general  rule,  the  lex  loci  contractus  governs  in  deciding 
wliether  there  was  illegality  in  the  contract "  (Branlei/  v.  Tlie 
South  Eastern  Rail.  Co.  (1862),  12  C.  B.  (n.s.)  63,  at  p.  72  : 
Erie,  C.J.). 

Canadian  Cases. 

(!))  "  Under  English  law  a  company  receiving  goods  for  carriage  to  a  point 
beyond  its  line  prima  facie  contracts  for  the  entire  carriage.  But  it  may  limit 
its  responsibility  to  acts  or  defaults  occurring  on  its  own  line,  and  when  this  is 
(lone  it  and  each  carrier  in  succession  comes  under  an  obligation  to  deliver 
goods  so  received  to  the  next  carrier"  ;  per  King,  J.  {The  ^ortlurn  Pacific 
Rail.  Co.  V.  Grant,  24  S.  C.  R.  548). 
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SECTION  V. 
DUTY  AND  RESPONSIBILITY  OF  COMMON  CARRIERS. 

In  the  absence  of  any  exenn)tion  by  statute,  express  contract  or 
sj)ecial  notice  l)rou<ilit  home  to  the  customer,  or  on  the  {i;roun(l  of 
fraud,  a  carrier  l)y  hnid  or  water  is,  by  the  custom  of  the  rcahii, 
i.e..  by  the  connnon  hiw,  an  insurer  of  the  <iooils  and  cliattels  ho 
carries  for  every  accident  (includinf>-  accidental  fire  and  irresistible 
force)  exce})t  by  the  act  of  God,  the  Queen's  enemies,  or  inherent 
vice.  (10) 

See  anie,  p.  27.  ('hapter  I.  —  Introductory  ;  Section  IV.— 
Inevitable  Accident,  p.  28  ;  (a)  Act  of  God,  p.  29  ;  (I))  Irresis- 
tible Force. 

See  also,  post,  Section  XI. — End  of  Transit,  (a)  Delivery  of 
Goods  by  Carrier. 

1.  ''As  to  the  fifth  sort  of  bailment,  viz.  a  delivery  to  carry 
or  otherwise  manage,  for  a  reward  to  be  paid  to  the  bailee,  those 
cases  are  of  two  sorts  ;  either  a  deliverii  to  one  that  e.rercises  n 
piihl/'c  emplo>/me»t,  or  a  delivery  to  a  jirirafc  person.  First,  if  it 
be  to  a  person  of  the  jirst  sort,  and  he  is  to  have  a  reward,  he  in 
bound  to  answer  for  the  </oods  at  all  erents.  And  this  is  the  case  of 
the  common  carrier,  common  hoyman,  master  of  a  ship,  etc. 
which  case  of  a  master  of  a  ship  was  first  adjudged  20  [<jit.  24  & 
25]  Car.  2,  in  the  case  of  Mors  v.  Slue  (1(373),  Uaym.  220  ; 
1  Vent.  190,  238.  (11)     The  law  charges  this  person  thus  entrusted 

Canadian  Cases. 

(10)  Coiumoii  cairiers  are  liable  liy  c'lmmon  law  for  tlie  safety  of  good!- 
ciitrusited  to  them  for  carriage,  against  all  events  but  the  acts  of  God,  i.e., 
storms,  tempests,  and  inevitable  accidents, — and  the  Queen's  enemies.  Tiie 
Dominion  Act  (37  Vict.  c.  25)  has  limited  tlieir  liability.  It  declared  {inter 
atia)  that  they  shall  not  be  liable  for  the  loss  of,  or  damage  to,  goods  entrusted 
to  ihem  for  conveyance  when  the  loss  or  damage  happens  without  their  actual 
fault  or  privity,  or  the  fault  or  neglect  of  their  servants,  agents  or  employees,  nor 
when  the  loss  or  damage  happens  by  reason  of  lire  or  the  dangers  of  navigation, 
According  to  the  majority  of  Judges  in  the  Supreme  Court  of  New  Brunswick, 
this  statute  has  not  changed  the  onus  of  proof  in  actions  against  carriers  for 
loss  of  goods.  The  plaintiff  is  not  therefore  required  to  give  aifirmativt' 
evidence  of  negligence,  and  the  del'endant,  in  order  to  excuse  himself,  n.ust 
prove  that  the  loss  happened  without  any  negligence  on  his  part  (Small  v. 
Bebjia,  24  S.  C.  N.  B.  16). 

(11)  In  a  case  of  collisi(;n  it  appeared  that  both  vessels  were  carrying  the 
lights  prescribed  by  the  14  &  15  Vict.  c.  126,  although  that  Act  had  been 
repealed  three  years  lii'fore  by  the  22  Vict.  c.  19,  which  recpiired  other  light?, 
and  in  dillerent  places: — Held,  thut  as  the  error  was  common,  and  neither 
therefore  could  have  been  misled  by  it,  the  case  must  be  treated  as  if  both 
were  carrying  the  proper  lights.  Held  also,  that  the  owner  of  the  vessel  not 
being  in  fault  might  recover  the  value  of  the  goods  on  board  not  owned  by 
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to  carry  goods,  against  all  events  hut  acts  of  God,  and  of  the 
(Micmics  of  the  king.  For  though  the  force  he  never  so  great,  as 
if  im  irresistihle  multitude  of  people  should  rob  him,  nevertlu-less 
lie  is  chargoable.  And  this  is  a  politic  establishment,  contrived  by 
tlio  policy  of  the  law,  for  the  safety  of  all  ]iersons,  the  necessity  of 
wliose  affairs  oblige  them  to  trust  these  sorts  of  persons,  that  they 
lUiiy  1)0  safe  in  their  ways  of  dealing  ;  for  else  these  carriers  might 
liav(>  an  opportunity  of  undoing  all  persons  that  had  any  dealings 
with  them,  by  combining  with  thieves,  etc.  an<l  yet  doing  it  in 
!>ueh  a  clandestine  manner,  as  would  not  be  possible  to  be  dis- 
covered. And  this  is  the  reason  the  law  is  founded  upon  in  that 
lioint  "  (Co,ff/s  V.  Bernard  (1704),  2  Ld.  l^avm.  909.  at  pp.  917. 
til8:  /^/^C.J.). 

Reason  for  Common  Law  Responsibil/fi/. 

2.  The  defendant  was  a  common  carrier  from  London  to 
Sliaftcsl)ury. 

•'  The  (juestion  is,  whether  the  common  carrier  is  liable  in  this 
ease  of  fire  ?  It  appears  from  all  the  cases  for  100  ;>  ears  back,  that 
there  are  events  for  which  the  carrier  is  liable  independent  of  his 
coiitrart.  (12)  By  the  nature  of  his  contract,  he  is  liable  for  all 
due  care  and  diligence;  and  for  any  negligence  he  is  suable  on  his 
contract.  But  there  is  a  further  degree  of  i-e.^poi^-sibility  by  the 
custom  of  the  realm,  that  is,  by  the  common  law  ;  a  carrier  is  in 
tlic  nature  of  an  insurer.  It  is  laid  down  that  he  is  liable  for 
every  accident,  except  by  the  act  of  God,  or  the  King's  enemies. 
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hiiii,  hut  in  his  custody  as  a  carrier.  Per  Wilson,  J.  :  It  is  well  settled  that  a 
griitiiitous  bailee  may  maintain  an  action  for  a  trespa.ss,  or  an  injury  done  to 
the  property  while  in  his  bailment ;  there  is  no  distinction  between  a  bailee 
hy  sea  and  a  bailee  by  land.  Vcr  Haijarty,  5.  :  An  action  always  lay,  at 
coinniou  law,  on  the  part  of  the  owners  of  i^oods  lost  or  damaged  by  collision 
aj,Minst  the  owner.s  of  the  wrong-doing  vessel.  The  practice  seems  to  be  for 
tlic  owners  of  the  goods  to  make  their  own  claim  for  redress  against  the 
ollViiding  vessel.  The  carriers  are  generally  protected  by  their  bills  of  lading 
against  the  freighters;  but  in  the  absence  of  any  proof  as  to  the  nature  of 
the  carrier's  liability,  or  the  intention  of  such  liability,  the  question  to  lie 
determined  is,  Has  the  cai'rier  such  a  property  in  the  goods  as  to  entitle  him  to 
recover?  I  do  not  see  my  way  to  any  other  conclusion  on  this  evidence, — 
that  the  plaintiff  had  such  a  possession  and  special  property  in  the  wood  as 
to  entitle  him  to  recover  its  value  against  a  wrongdoer  (Irvine  v.  Ilmjarman, 
22  U.  0.  Q.  B.  545). 

(12)  Th.e  statute  26  Geo.  3  c.  86,  s.  2,  which  enacts  "  that  no  owner  or  owners 
of  any  ship  or  vessel  should  be  subject  or  liable  to  answer  for,  or  make  good  to 
any  one  or  more  person  or  persons,  any  loss  or  damage  wddch  may  liappen  by 
reason  or  means  of  any  fire  on  board  vessel,"  is  in  force  in  Ujjper  Canada,  and 
exonerated  defendant  (a  carrier)  from  his  promise  to  deliver  flour  by  reason  of 
accidental  lire  {Torrance  v.  Smith,  3  U.  V.  C.  P.  411). 
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Now  what  is  the  act  of  God?  I  consider  it  to  moan  somothing-  in 
o{)position  to  the  act  of  man  :  for  every  thing  is  the  act  of  Uod 
tliat  happens  by  In's  permission  ;  everything,  by  his  knowled;^!'. 
But  to  prevent  litigation,  colhision,  and  the  necessity  of  going  into 
circumstances  impossihk'  to  be  unravelled,  the  law  presumes  against 
the  carrier,  unless  he  shows  it  was  done  l)y  the  King's  enemies  or 
by  such  act  as  could  not  happen  by  the  intervention  of  man,  as 
storms,  lightning,  and  tem])ests.  If  an  armed  force  came  to  rol) 
the  carrier  of  the  goods,  he  is  lial)le  :  and  a  reason  is  given  in  the 
books,  which  is  a  bad  one,  viz.  that  he  ought  to  have  a  sufficient 
force  to  repel  it  :  but  that  would  be  im))Ossible  in  some  cases,  as 
for  instance  in  the  riots  in  the  year  1780.  The  true  reason  is,  for 
fear  it  may  give  room  for  collusion,  that  the  master  may  contrive 
to  be  robbed  on  jiurpose  and  share  the  spoil.  In  this  case,  it  does 
not  appear  but  that  the  fire  arose  from  the  act  of  some  man  or 
other.  It  certainly  did  aris(>  from  some  act  of  man  ;  for  it  is 
expressly  stated  not  to  have  happened  by  lightning.  The  carrier 
therefore  in  this  case  is  liable,  inasmuch  as  he  is  liable  for  inevitable 
accident"  {Forward  v.  Pittard  (1785),  1  T.  R.  27,  at  pp.  33,  U  : 
Lord  Manspeld).  (13) 
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(13)  When  a  vessel  cavryinfT  goods  is  stranded  and  lost  liy  stress  of  weather, 
the  master  may,  to  save  the  cargo,  employ  another  vessel  to  take  it  to  the 
place  of  destination,  and  the  owners  of  sucli  cargo  will  be  liable  for  any  extra- 
ordinary expenditure  incurred  in  addition  to  the  freight,  and  for  such  the 
carriers  have  a  lien  upon  the  goods  for  it  {Rogcra  v.  Hooker  et  al,  15  U.  C.  Q.  B. 
6.3).  The  expression  of  opinion  by  liobinson,  C'.J.,  in  Rogers  v.  Hooker,  must 
be  taken  as  qualified  by  cases  subsequently  decided  by  the  Privy  Council 
(per  Harrison,  C.J.,  in  Gnney  v.  McKay,  37  LT.  C.  Q.  B.  336). 

The  owners  of  ships  which  are  engaged  as  general  traders  are  lialile  as 
common  carriers,  C(iually  with  those  whose  vessels  only  carry  goods  between 
certain  named  places  {Hearle  v.  Ross,  15  U.  C.  Q.  B.  258). 

If  a  ship  be  disabled  by  excepted  perils  from  com]>leting  the  voyai,'e, 
the  shipowner  does  not  necessarily  lose  the  benelit  of  his  contract,  but 
may  forward  the  goods  by  some  other  means  to  the  place  of  destination, 
and  thus  earn  the  agreed  freiglit,  but  the  option  of  reshipping  must  be 
exercised  in  a  reasonable  time.  The  plaintitf  in  December  chartered  the 
"  Claribel  "  belonging  to  defendant  to  carry  a  mixed  cargo  of  potatoes 
from  Charlottetown  to  Bermuda,  for  a  lump  freight.  The  vessel  soon  after 
sailing  got  on  a  reef,  and  had  to  be  toweil  back.  The  defendant  refu.sed  to 
tranship  the  goods.  The  charterer  demanded  his  goods,  whicli  was  refused 
unless  full  freight  paid,  and  some  of  tlie  cargo  was  sold.  In  the  spring  the 
vessel  was  repaired,  and  sailed  with  balance  of  cargo.  Action  was  brought 
by  charterer  for  demuirnge,  and  it  was  held  that  he  was  entitled  to 
recover.  Per  King,  .1.  :  "When  cargo  is  shipped,  shipowner  lias  a  lien  upon 
it  from  that  time  for  the  freight  which  he  is  proceeding  to  earn.  So  long 
as  he  is  proceeding  to  earn  the  freight  and  retain  possession,  lie  is  entitled 
to  the  posses.sion.  But  if  for  any  reason  the  contract  conies  to  an  end,  the 
right  ceases,  and  if  he  in  terms  or  in  etfect  declines  to  proceed,  the  other 
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'^.  "  The  case  of  a  carrier  stands  by  itsolf  upon  jieculiar  ffrounds; 
lie  is  held  rosponsihle  as  an  insurer  ;  and  tho  reason  given  in  the 
hooks  (whether  well  or  ill  founded  is  iniinatorial  here)  is  to 
[n'cNcnt  fraud"  (Gars/dt/  v.  'J'/ie  I'vojivietors  of  the  Trent  Nav'xja- 
lion  (171)2),  4  T.  U.  581,  at  p.  r)82  :   Lord  Kennon,  C.J.). 

S(!e  also  Ilijde  v.  The  Trent  and  Mersei/  Ndrniatlon  Co.  (1793), 
')  T.  R.  381)  ;'  and  Gatlijfe  v.  Bourne  (1838),  4  iiing.  N.  C.  314. 

4.  "  By  the  common  law  of  the  realm  a  carrier  is  an  insurer  ;  a 
responsibility  originally  rendered  necessary  by  the  habits  which 
curriers  had  in  old  times  of  leaguing  with  thieves  ;  and  though 
eoiieli  i)roprietors  of  the  present  day  are  a  respectable  and  opulent 
cliiss,  many  of  the  persons  emj)loyed  by  ih(>m  resemble  those  whom 
the  common  law  meant  to  guard  against "  (ii/7>o^<?  v.  P/'ekwick 
(1827),  4  Bing.  218,  at  pp.  222,  223  :  Best,  C.J.). 

').  "  Now,  a  common  carrier  is  in  the  nature  of  an  insurer,  and 
if  he  carries  without  any  qualification  of  his  liability,  he  becomes 
Ml  insurer  against  all  but  tire  [</n.  only  if  caused  by  the  act  of  God], 
tempest,  and  the  King's  enemies,  and  he  insures  against  thieves, 
imd  the  frauds  of  his  own  servants"  {Br/nd  v.  Dale  (1837), 
8  C.  &  r.  207,  at  p.  211  :  Lord  Ahinijer,  C.B.,  in  summing  up). 

(I.  "By  the  common  law  of  England  a  person  who  expressly 
contracts  absolutely  to  do  a  thing,  not  naturally  impossible  is  not 
excused  for  non-performance  because  of  being  prevented  by  the  act 
of  God,  or  the  King's  enemies  \_Paradine  v.  Jane  (1G48),  Aleyn  2(3] ; 
and  yet,  in  consideration  of  the  risks  to  which  common  carriers  are 
exposed  such  prevention  is  in  their  case  an  implied  exception" 
{Lloud  v.  Guihert  (1805),  L.  R.  1  Q.  B.  115,  at  p.  1  21  :  Willes,  J., 
delivering  the  judgment  of  the  Court  {FMe,  CJ.,  Pollock,  C.B., 
Martin,  B.,  Willes  and  Keating,  JJ.,  and  I'icjott,  B.)  ). 

7.  •'  Undoubtedly,  the  carrier  of  goods  by  sea,  like  the  carrier  of 
goods  by  land,  is  bound  to  carry  safely  and  is  responsible  for  all 
losses,  however  caused,  whether  by  the  unseaworthiness  of  the  ship 
or  otherwise "  {Readhead  v.  Midland  Rail.  Co.  (1801)),  L.  it.  4 
Q.  B.  371),  at  p.  31)0  :  .}ronta(jiie  Smith,  J.,  delivering  the  judg- 
ment of  the  Exchequer  Chamber  {Kelli/,  C.B.,  Bi/les,  Keatimj,  and 
M.  Smith,  JJ.,  Channell  and  Bramwcll,  BB.)  ). 

8.  "The  rule  imposing  this  extended  liability  on  common  carriers 
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]  Mty  may  rescind  the  contract.  The  same  result  is  reached  by  regarding 
the  sliipowner's  or  muster's  duty  as  bailee  of  the  goods.  The  law  gives  to  him 
the  power  of  transhipping.  If  he  will  not  save  the  cargo  when  that  is  the 
only  way  of  doing  so,  he  ought  not  to  allow  it  to  perish  by  depriving  the  cargo 
owner  of  the  chance  of  transhipping  "  {Oice)>  v.  Uuterbridye,  '26  S,  C.  R.  272). 
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was  orifTinally  ostablislicd,  as  Lord  ^fansfiehl  states,  in  Forward  v. 
Pittard  (n.S')).  1  T.  It.  27  at  p.  \\^.  on  tlio  <i;n)und  of  public  policy  : 
'  to  prevent  litiiration,  collusion,  and  the  necessity  of  "foinjf  into 
circumstances  impossible  to  be  unravelled,  tlie  law  presuiues  an;ainst 
the  carrier,  unless  he  shows  it  was  done  by  the  Kini>'s  enemies  or 
by  such  an  act  as  coidd  not  ]ia])pen  by  the  intervention  of  man.' 
And  Lord  Jlolt  explains  it,  in  the  celebrated  jud<i;ment  in  ('o(i(/s  v. 
Bernard  (1704),  2  Ld.  Kaym.  1)09,  at  p.  1)18  as  existing-  in  the 
case  of  one  that  exercises  a  public  emjdoyment:  'And  this  is 
the  case  of  the  [common  carrier]  common  hoyman,  master  of 
a  ship,  etc.,  which  cass  of  a  master  of  a  ship  was  first  adjud^iod 
'2G  [<iu.  2-t  &  2o]  Car.  2,  in  the  case  of  Mors  v.  Slue  (1(!7;'.), 
1  Vent.  190,  2.'i8.  And  this  is  a  ])olitic  establishment  contrived 
by  the  policy  of  the  law  for  the  safety  of  all  persons  the  necessity 
of  whose  af^^'airs  oblige  them  to  trust  these  sorts  of  person-i, 
that  they  may  be  safe  in  their  ways  of  dealing '  It  is  too  late 
now  to  speculat*^  on  the  propriety  of  this  rule,  we  must  treat  it 
as  firmly  established  that,  in  the  absence  of  some  contract,  express 
or  implied,  introducing  further  excejitions,  tliose  who  exercise  ii 
public  employment  of  carrying  goods  do  incur  this  liability" 
{Liver  Alkali  Co.  v.  Johnson  (1874),  L.  R.  9  Ex.  338,  at  p.  olO  : 
Blackburn,  J.).  The  last  sentence  is  cited  by  Lord  Russell,  C.J., 
in  mil  V.  Scott  (see  ante,  pp.  349,  350). 

9.  "  1  take  it  the  law  is  very  clear  to  this  extent  that  where  a 
carrier  receives  goods  to  carry  to  their  destination  with  a  liability 
as  carrier  (except  so  far  as  that  duty  is  qualified  by  exceptions)  he 
may  be  said  to  be  an  insurer  "  {Mitchell  v.  Lancashire  and  Yorkshire 
Rail.  Co.  (1875),  L.  U.  10  Q.  B.  25G,  at  p.  2u0  :  Blackburn,  J.). 

10.  "  If  a  duty  is  cast  upon  an  individual  by  common  law,  tlio 
act  of  God  will  excuse  him  from  the  performance  of  that  duty.  No 
man  is  compelled  to  do  that  which  is  impossibl(>.  It  is  a  duty  of  a 
carrier  to  deliver  safely  the  goods  entrusted  to  his  care  ;  but  if  in 
carrying  them  with  proper  care  they  are  destroyed  by  lightning  or 
swept  away  by  a  flood,  he  is  excused,  because  the  safe  (hdivery  lias 
by  the  act  of  God  become  impossible"  (Rirer  Wear  Commis- 
sioners v.  Adamson  (1877),  2  App.  ('as.  743,  at  p.  750  :  Lord 
Cairns,  L.C.). 

See  also  jmt,  Section  XVI.— (k)  As  to  the  "  act  of  God  "  and 
"  Queen's  enemies." 

Inherent  Vice. 

1.  "  A  carrier  is  not  responsible  for  damage  arising  from  any 
inherent  defect  in  an  article  delivered  to  him  to  be  carried" 
(Hudson  V.  Baxendale  (1857),  2  H.  &  N.  575,  at  p.  583: 
Watson,  B.). 
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2.  "  Thcro  is  no  doubt  in  tliis  caso  tliat  tlio  liorso  was  the 
imniodiatc  cause  of  its  own  injuries.  Tliat  is  to  say.  no  |)ei'son  got 
into  tlie  1)0X  and  injured  it.  It  slipped,  or  i'ell,  or  kicked,  or 
]i]iniged,  or  in  some  way  hurt  itself.  If  it  did  so  from  no  cause 
other  tlian  its  inherent  propensities.  '  its  proper  vice,'  that  is  to  say, 
from  fright,  or  tem|)er,  or  struggling  to  keep  its  legs,  the  defen- 
dants arc  not  liable.  ]?ut  if  it  so  hurt  itself  fron>  the  defendants' 
negligence,  or  any  misfortune  happening  to  the  train,  though  not 
through  any  negligence  of  the  defendants,  as,  tor  instance,  from 
the  liorse-l)ox  leaving  the  line  owing  to  some  obstruction  maliciously 
put  on  it,  then  the  defendants  would,  as  insurers,  lie  liable.  If 
perishabl(>  articles,  say  soft  fruit,  arc  damaged  by  their  own  weight 
and  tl;e  inevitable  shaking  of  the  carriage,  they  are  injured  through 
tlieir  own  intrinsic  (pialities.  If  through  pressure  of  other  goods 
carried  with  them,  or  by  an  extraordinary  shock  or  shaking,  whether 
through  negligence  or  not,  the  carrier  is  liable.  Since  this  was 
written,  the  case  of  Blower  v.  Great  Wextern  Rail.  Co,  (May  28th, 
1872),  L.  U.  7  0.  P.  115;')  has  been  decided  in  the  Common  Pleas 
to  this  effect  (see  next  case).  .  .  .  The  evidence  of  the  jilaintiti' 
[that  the  horse  was  quiet  and  used  to  travelling]  makes  it  /'mjirohalile 
it  was  the  '  proper  vice; '  of  the  horse  ;  the  evidence  of  the  defen- 
dants [that  there  was  nothing  to  excite  the  horse  to  do  what  he  did 
to  his  own  damage,  no  cause  of  nnschief  excei)t  his  own  inherent 
disposition]  makes  it  impossible  it  was  otherwise"  (Kendall  v. 
London  and  South  Western  L'a/l.  Co.  (June  lOth.  18'^2).  L.  H.  7 
Kx.  '^T^.  at  jip.  377,  378  :    /Iranurell.  B.). 

3.  "The  reason  [why  a  common  carrier  is  liable  for  a  loss 
though  hapi)ening  without  any  negligence  at  all  on  his  part,  miless 
ill  the  cas(>  of  the  act  of  (lod  or  the  Queen's  enemies]  is  so  well 
known  and  so  well  explained  by  Lord  Wensleijdale  in  Wijld  v. 
Pickford  (1841),  8  ^I.  &  W.  413,  that  it  is  unnecessary  to  add  any- 
thing, or  to  heap  up  authorities  on  the  subject.  A  common  carrier 
is  liable  as  an  ordinarv  bailee  for  neoligence  ;  and  he  is  liable  for 
a  loss  occasioned  by  negligence,  even  though,  the  act  of  God  or  of 
the  Queen's  enemies  conduce  to  the  loss.  Put  li(>  is  further  liable 
as  an  insurer  for  losses  which  occur  thronoh  no  nei>lii>-ence  on  his 
own  part.  It  is  only  necessary,  therefore  to  observe  that  an  insurer 
is  not  liable  for  accidents  happening  through  the  inherent  vice  of 
the  thing  insured,  but  only  for  such  as  happen  through  adventitious 
causes.  This  is  well  explainc  '  '  i  Smith's  Mercantile  Law,  8th  ed. 
354  where  it  is  said  :  '  The  underwriters  are  not  li;ible  lor  a  loss 
which  is  necessarily  incidental  to  the  property  rather  than  occasioned 
by  adventitious  causes,  such  as  loss  by  worms  [_Rohl  v.  Parr  (179(5), 
1  Esp.  445],  or  rats  [Ilvnter  v.  Potts  (1815),  4  Camp.  203]  or  the 
self-ignition  of  damaged  hemp  [Boi/d  \.  Dtilio/s  (1811).  3  Camp. 
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133].'  So,  in  Brass  v.  Mnltlaml  (IBf));),  C  E.  &  B.  ■470,  jroods  of  a 
daii(;(>roiis  nature  wore  (Iclivcrcd  to  a  sliip-owiicr  to  bo  carried,  hut 
were  so  packed  as  to  conceal  their  real  character,  and  in  con- 
se(|uence  of  the  insutticieney  of  the  packages,  otli  -r  parts  of  the 
cargo  \ver(>  injured,  and  it  was  held  hy  a  inajorily  of  the  Court  of 
Queen's  Hencli  that  an  action  lay  aj^ainst  the  shippers.  That  case 
was  followed  liy  llutrltlnson  v.  (Inloti  (hSoS),  ')  ( '.  H.  (n.s.)  14'J 
and  llcavnc  v.  (iarton  (hS'tli).  ^  I'',  i^'  E-  •><>.  inid  the  same  law  was 
laid  down  in  Alston  v.  J/crr/iu/  (  DS')!!),  11  Ex.  &2'2  with  reirard  to 
goods  causing  corruption  to  theniselv(>s.  The  rule  is  very  accurately 
laid  down  to  the  same  effect  in  Story  on  bailments  §  1!)2a,  where 
the  authorities  are  all  collected  :  '  Although  the  rule  is  thus  laid 
down  in  general  terms  at  the  connnon  law.  that  the  carrier  is 
responsible  for  all  losses  not  occasioned  by  the  act  of  God  or  of  the 
King's  enemies  ;  yet  it  is  to  be  understood  in  all  ciises  that  the  rule 
does  not  cover  any  losses  not  within  the  exception,  which  arise 
from  the  ordinary  wear  and  tear  and  chafing  of  the  goods  in  tlu 
course  of  their  transportation,  or  from  their  ordinary  loss, 
deterioration  in  (piantity  or  (piality  in  the  course  of  tli(>  voyage,  or 
from  their  inherent  natural  intirmity  and  tend(>ncy  to  damage,  or 
which  arise  from  the  personal  neglect,  or  wrong,  or  misconduct  of 
the  owner  or  shipper  thereof.  (14)  Thus,  for  example,  the  carrier 
is  not  liable  for  any  loss  or  damage  from  the  ordinary  decay  or 
deterioration  of  oranges  or  other  fruits  in  the  course  of  the  voyage, 
from  their  iidierent  iniirmity  or  nature,  or  from  the  ordinary 
diminution  or  evaporation  of  liijuids,  or  the  ordinary  leakage  from 
the  casks  in  which  the  liquors  an^  put,  in  the  course  of  the  voyage, 
or  from  the  spontaneous  combustion  of  goods,  or  from  their 
tendency  to  effervescence  or  acidity,  or  from  their  not  b(>ing 
properly  put  up  and  packed  by  the  owner  or  shipper  ;  for,  the 
carrier's  implied  oldigations  do  not  extend  to  such  cases  '  "  (^Blaicci' 
V.  Great  Western  lla!L  Co.  (May  28th,  1872),  L.  K.  7  ('.  P.  O;')"), 
at  pp.  0(53,  0G4  :    U'/lles,  J.). 

4.  "  If  the  jury  had  found  that  the  injury  was  caused  solely  by 
the  conduct  of  the  mare  herself  by  reason  of  fright  and  consequent 
struggling,  without  any  negligence  on  the  part  of  the  d(>fendant's 
servants,  I  am  of  opinion  that  a  plea  that  the  injury  to  the  mare 
was  caused  by  the  vice  of  the  mare  herself  would  have  been  proved. 
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(14)  In  order  to  briiif;  the  loss  of  the  goods  witliin  the  exception  "  the  act  of 
God,"  there  must  be  two  things  :  first,  an  act  which  occurred  witliout  tlic 
intervention  of  man,  and,  second,  a  result  such  as  could  not  by  the  exercise 
of  reasonable  care,  skill,  and  ability  have  been  avoided  by  the  parties  charged 
with  the  loss  (pei-  Rose,  J.,  judf^nient  affirmed,  17  App.  R.  480  :  Andersen  v. 
Canadian  Pacijic  Rail.  Co.,  17  0.  R.  747). 
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The  caso  of  Kendall  v.  London  ainl  South  Western  Hail.  Co.  (1872), 
I..  \{.  7  Ex.  87:5  and  /ilonwr  v.  arrat  W'e.ifrm  Hail.  Co.  (1872), 
L.  11.  7  C  P.  ()r)5  arc  direct  authorities  to  this  etlect"  (NiKumt  v. 
Xm////  (187(;),  1  C.  P.  1).  42;},  at  p.  43l» :  Mellisli,  L.J.). 

.'».  The  jilaiiitilf's  deliveretl  to  the  detendants  in  Loiuh)!!  ei<rhteen 
hales  of  ra<is  to  lie  conveyed  to  Wrothani  Station,  at  whicii  place 
it  was  admitted  that  they  would  in  the  ordinary  course  of  husiness 
arrive  within  twenty-four  hours,  liy  mistake  they  were  sent  to 
another  station.  The  raffs  having'  been  packed  in  a  damp  state, 
heated  and  rotted. 

''  Tile  true  measure  of  daina^ios  in  a  case  of  this  kind  is  that 
which  may  fairly  he  said  to  have  heen  in  the  contemplation  of  the 
parties  at  the  thiie  as  the  natural  conse(|uence  of  a  hreach  of 
contract  on  the  part  of  the  defendants.  The  goods  in  (piestion 
wore  not  delivered  or  tendered  to  the  consignees  until  fourteen  days 
alter  the  time  at  whicli  they  ought  to  have  heen  delivered.  \Vhat 
were  the  natural  or  necessary  damages  resulting  from  that  delay  ? 
If  the  rags  had  heen  dry  when  delivered  to  the  company,  the 
damage  would  have  been  nil.  Tlu>  rags  however  were  then  damp, 
and  h(>nce  their  destruction.  But  the  companv  did  not  know  thev 
were  damp.  It  was  the  duty  of  the  plaint itfs  to  inform  the  company 
at  the  time,  if  special  care  were  required  in  df^aling  with  the  rags. 
The  point  was  not  raised  in  Hooper  v.  London  and  Xorth  Western- 
Rail.  Co.  (1881),  r>0  L.  J.  Q.  B.  103"  (Baldwin  v.  London, 
Chatham  and  Dover  Rail.  Co.  (1882),  \)  Q.  B.  D.  582,  at  p.  584  : 
.]/atlieu\  J.).  (15) 

ISee  aho  post.  Section  X. — Dangerous  Goods. 

G.  "It  is  clear  law  that  a  common  carrier  hy  land  is,  in  the 
absence  of  exemption  by  statute,  contract,  or  notice,  or  on  the 
ground  of  fraud,  liable  for  all  loss  or  damage  to  the  goods  which 
lie  carries  for  hire,  the  act  of  God,  the  Queen's  public  enemies  and 
'  inherent  vice '  alone  excepted  ;  and  he  is  therefore,  in  the  absence 
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(15)  Tlie  plaintiffs  had  undertaken  to  carry  a  cargoofstonuin  tlieir  schooner 
from  Ck-veliind  to  Pivscott,  luul  had  got  as  far  as  Kingston,  wlien  she  was 
injured  by  the  negligence  of  defundante'  servants  in  towing  her.  Tiie  stone 
was  ibrwarded  l.)y  defendants  to  Prescott.  In  an  action  brought  by  the 
plaiutitfs  for  injury, — Held,  that  tiiey  coukl  not  recover  as  damages  any 
part  of  the  freight,  for  they  might  adopt  the  defendants'  act  and  recover  the 
wliole  from  the  consignees  (Stevenson  etal  v.  Calvin,  25  U.  C.  Q.  B.  102). 

In  an  action  against  a  common  carrier  for  the  loss  of  goods,  a  jury  is  not 
justified  in  giving  a  verdict  of  greater  damages  that  the  value  of  goods  actually 
proved  to  have  been  contained  in  the  case,  and  the  maxim,  Uninid  prwaumuntur 
contra  spoliatorein  will  not  apply  unless  it  is  shewn  that  the  goods  were  in 
the  defendants' possession,  and  that  they  had  an  opportunity,  but  omitted  to 
shew  the  value  (Smith  v.  Lunt,  N.  B.  R.  ;  2  Pug.  64). 
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of  such  cxomptions,  liiililc  ,it  cominoii  law  lor  loss  l)y  llict't,  wlictlior 
1)_V  str;ni;j,('rs  or  hy  Iiis  own  scrviiiits.  A  (lictiiiii  ii|p|i;ircntly  to  tin- 
contrary  ctfcct,  attrilxitcd  to  W'/lh'i^,  .1..  in  Mi'lftilj'i'  v.  LuikIhii  hiuI 
lirhlhlon  Hail.  Co.  (  ISaS).  |  ( '.  ]].  (n.s.)  ;5(I7  at  y\>.  lid'.t,  :;iO.  was 
al'lci'wanls  disclaiincd  l)y  liiin  !ii  a  note  to  ('iiinisw  lUrnniili  17(11). 
1  Sin.  fi.  ('.  !ltli  cd.  |).  24t;"  (Shair  v.  (irtnl  HV,>7ry//  luill.  i'n.. 
[1?<!I1]  I  (,).  15.  ;57;5.  at  p.  ;5.S0  :  Wrinhl.  .1..  rca.lin^-  tiic  jiidMniciii 
of  the  Court  {Ltiii'ranrc  and    W'riiiht.  d.l.). 

('ari'/('r\f  Dtifi/. 

AcarriiT  and  his  servants  must  tal\(>  all  the  care  that  is  nocossary 
tor  the  preservation  of  the  pro|ierty  eonniiilted  to  his  or  their 
ehare(',  /.<.,  reasonable  care,  skill,  and  expedition  indcpoiidcntly  ol' 
his  responsibility  as  an  insurer. 

'■  Something-  much  short  of  that  sort  of  conduct  [eross  ne^li- 
^enc(>]  will  he  suiKcient  to  make  a  carrier  responsible.  He  and 
his  servants  must  take  all  the  care  that  is  lu'cessary  for  the 
])reservation  of  the  |iro|)orty  counnitted  to  his  cliarec.  They  mu^t 
take  the  same  care  of  it  that  a  ])rudent  man  would  take  of  his  own 
])rop<'rty  "  (Indrnm  v.  Donoran  (1820).  •!  i'arn.  i^  Aid.  21.  at 
p.  80  :  ' liest,  ,].).  (1(1) 


Canadian  Cases. 

(IG)  TIr'  (k'l't'iulant.'^,  tlie  Iliidson'.s  Bay  Co.,  wliu  were  (jonimoii  cairiiis, 
undertook  the  ciuria^'e  of  pliuiitill's  goods  from  Victoria  to  Yale,  tlie  danger  of 
the  and  iiiivii,'ation  excepted.  Tlie  carriage  for  pari  of  the  distance  was  liy 
means  of  tlie  Pioneer  line,  and  on  tliis  latter  line  tlm  ])huntilf's  good.s  weie 
destroyed  liy  tire  due  to  the  negligent  stowage  of  hay  on  the  Pioneer  steamer 
on  which  the  ])laintili's  goods  were  being  carried: — HM,  that  the  had  stowage 
was  due  to  negligence,  to  which  the  loss  of  plainlitl's  goods  liy  lire  was  fairly 
attrilintahle,  and  that  the  defendants  were  lialile  to  the  plaintill',  being 
responsible  for  negligence  of  the  Pioneer  lini',  who  were  their  agents.  I'tv 
Bajhu,  C.J.  ;  Ordinary  care  does  not  mean  the  care  (or  recklessness) 
usually  exhiliiled,  but  the  care  {i.e.,  the  jaecaution)  which  would  be  exhibiteil 
by  a  man  of  ordinary  prudence  and  experience  ;  and  a  reckless  carrier  caiumt 
be  excused  by  .showing  that  he  lias  for  year.s  been  always  reckless  "  {Hamilton  v. 
Hiuhon',  Bail  Co.  ct  al,  1  S.  C.  P..  C.  E.,  176). 

In  p\Uting  a  huge  cask  of  lirandy  on  board  a  vessel  from  a  wharf,  a 
carrier  used  can  hooks.  In  lowering  the  cask  from  the  w  harf  one  of  the  chains 
(by  which  the  hooks  held  the  cask)  broke,  and  tlie  cask  fell  into  the  hold  and 
was  destroyed  : — Held,  that  it  was  negligence  to  use  can  hooks  instea<l  of 
slings  to  lower  the  cask  "  {Street  v.  Morrison,  N.  B.  Reps.,  Stejihen's  Digest, 
18«0,  283).  A  common  carrier  is  liable  for  the  negligence  of  his  servants  in 
taking  goods  on  lioard  his  vt;s.sel  in  his  absence,  though  he  may  have  directed 
them  not  to  receive  goods,  thi'  plaintiff  having  no  notice  of  such  instructions 
{Street  v.  Morrlfon,  5  All.  29G). 

The  captain  of  a  vessel  told  plaintifT  to  send  her  goods  to  a  certain  wharf,  and 
she  sent  them  there : — Held,  that  there  was  evidence  of  a  constructive  delivery  to 
the  defendant  which  imposed  on  him  the  duty  of  looking  after  plaintiffs  goods 
and  taking  them  on  board  {Morrison  v.  Thompson,  2  Russell  &  Chesney,  411). 
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"  ThiH  action  is  on  tlio  caso  against  a  connnon  (warrior  [couch 
limin-ictor]  u|i()ii  wlioni  a  tiiily  is  imposed  liy  tlu;  ciistoin  of  the 
realm,  or  in  oilier  words,  by  tlie  connnon  law,  to  carry  and  convey 
their  goods  or  passengers  safely  and  securely,  so  that,  by  their 
negligence  or  default,  no  injm'y  or  damage  happen.  A  Iireacli  of 
lliis  duty  is  a  lireaeli  of  the  law.  and  for  this  hreaeli  an  action  lies, 
loaiided  on  th<'  connnon  law.  which  action  wains  not  the  aid  of  a 
eontracf  to  support  it"  (JJrd/wrton  v.  II'.W  (1»21),  H  B.  it  B.  '»1, 
Ml  p.  (12  :  Di(ll((s,  ('..].), 

(iross  Neijll<ji'iicc  includes  the  Want  of  lieasonahle  ('arc,  •'iX/// 

and  K,ipedition, 

"In  the  case  of  a  carrier  or  other  agent  holding  himself  ont  for 
the  careful  and  skilful  jx'rfonnance  of  a  particular  duty,  gross 
negligence  includes  the  want  of  that  reasonable  care,  skill  and 
expedition  which  may  properly  he  expected  from  })ersons  so 
holding  themselves  out  and  their  servants"  {lical  v.  South  Devon 
Rail.  Co.  (l«(;i).  :5  II.  &  ('.  3)57  at  p.  U\  :  Cromjiton,  J., 
delivering  the  judgment  of  the  Exchecpier  (.'hamber  (  i'orkliurn,  C.J., 
W/i/hluian,  ('ronii>fon,   W'f'lU'H,  Bjles  and  Keat/'ui/,  JJ.)  ). 

I'n-i'ious  Ordci'  to  Carrier  to  Deal  with  Goods  in  a  Particular 

Manner. 

"  \\'here  an  order  is  given,  previously  to  the  delivery  of  goods 
to  a  bailee,  carrier,  or  other  person,  to  deal  with  thorn,  when 
delivered  in  a  i)articular  manner,  to  which  ho  assents  ;  and  after- 
wards the  goods  are  accordingly  delivered  to  him  ;  a  duty  arises 
on  his  part,  npon  the  receipt  of  the  goods,  to  deal  with  them 
according  to  the  order  previously  given  and  assented  to  ;  and  the 
law  infers  an  imidied  promise  by  him  to  perform  such  duty " 
(Streeter  v.  llorlock  (li>22),  7  .Moore,  28;'>,  at  p.  287:  I'ark,  J.j.  (17) 
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(17)  The  plaiiititl'  delivered  I'min  tiiuo  to  time  a  c^uantity  of  apples  to 
(lefendanlrt  at  their  warehouse,  for  the  purpose  of  shipment  Ly  their  railway. 
A  sullieieut  iiuantity  having  been  delivered  to  till  a  car,  the  plaintitf  applied 
lor,  and  was  promised  one  at  a  named  date.  The  defendants  failed  to  furnish 
tiie  car  at  the  date  sjiecilied,  ami  a  tire  occuiring,  tlie  apples  were  destroyed. 
Tiie  trial  judge  entered  judgment  for  plaintitf,  the  question  being.  Were  the 
•lefendauts  earners  or  warehousemen  ?     On  appeal  the  court  were  divided. 

When  delivery  he  made  at  the  warehouse  or  other  place  of  business  of  the 
carrier  for  as  early  transportation  as  can  be  made  in  the  course  of  the  carrier's 
business,  and  subject  only  to  such  delays  as  may  necessarily  occur  in  awaiting 
the  departure  of  the  trains,  he  Ijecomes,  the  moment  the  delivery  is  made,  a 
carrier  as  to  the  goods,  and  his  responsibility  as  such  at  once  attaches  (Milloy  v. 
Grand  Trunk  Rail.  Co.,  23  0.  R.  454). 

Where  dogs  were  delivered  to  an  express  company  to  be  carried  to  a  city 
for  the   purpose,  made  known  to  the  company,  of  being  exhibited   at  a 
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T))fo)'miii(i  Carr/i'f  as  lo  Qnal'itij  and  Value  of  Goodn. 
A  carrior  is  ol)li<i'('<l  tor  ;i  rciisoiiiihlc  rcwanl  to  currv  any  lioods 

r^  %/  x,'      r^ 

to  tlio  place  to  whu-li  he  prot'csscs  to  carry  ^ootls  that  are  oti^'orcd 
biin,  it'  his  carriajic  will  hold  them  and  he  is  iiit'onncd  of  their 
quality  and  value. 

A  carrier  is  not  ohli^ed  to  take  a  packa<;e,  tiie  owner  of  which  will 
not  inform  him  what  are  its  contents,  and  of  what  value  they  are. 

If  a  carrier  does  not  ask  for  this  information,  or  if  when  he 
asks  and  is  not  ans\v(>red,  he  takes  the  ^oods,  he  is  answerable  for 
their  amount,  whatever  that  may  he. 

A  carrier  may  limit  his  responsihility  as  an  insurer  hy  notice  ; 
hut  a  notice  will  not  protect  him  against  the  consequences  of  a  loss 
l)V  '"•ross  ne"lii>ence. 

The  followinjf  exti-act  is  an  excellent  summary  of  the  duty  and 
liability  of  a  carrier,  in  which  the  above  rules  will  be  found  to  he 
stated. 

"  In  a  state  of  society  such  as  that  we  live  in, — in  which  w(^  are 
supplied  with  the  necessaries  and  conveniences  of  life  by  an  inter- 
chan<>e  of  the  produce  of  the  soil  and  industry  of  every  j)art  of 
the  world, — so  much  property  must  he  entrusted  to  carriers,  that  it 
is  of  great  importance  that  th(>la\vs  ndatingtothe  carriage  of  gooils 
should  he  rendered  sim[)le  and  intelligible  ;  and  that  they  should 
be  such  as  to  pro\  id(>  for  the  safe  conveyance  of  proj)erty,  and  at 
the  same  time  protect  the  carrier  against  risks,  the  extent  of  which 
he  cannot  know,  and,  therefore,  cannot  determine  what  precautions 
are  proper  for  his  security. 

"  Fearful  of  laying  down  any  rule  which  might  be  injurious 
either  to  the  public  or  to  those  most  useful  servants  of  the  public, 
conunon  carriers,  we  thought  it  right  to  avail  ourselves  of  the 
leisure  atibrded  us  by  the  long  vacation,  to  consider  of  the  cases  of 
liilei/  V.  Home  (182^),  5  l?ing.  217,  and  Mackliii  v.  Waterlwiisc 
(1828),  ")  Bing.  212.  When  goods  are  delivered  to  a  carrier,  they 
are  usually  no  longer  luider  the  eye  of  the  owner  ;  he  seldom 
follows  or  sends  any  servant  with  them  to  the  place  of  their 
destination.  If  they  should  be  lost  or  injured  by  the  grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them,  or  by 
thieves  in  collusion  with  them,  the  owner  would  be  unable  to  prove 
either  of  these  causes  of  loss  ;  his  witnesses  must  be  the  carrier's 
servants,  and  they,  knowing  that  they  could  not  be  contradicted, 
would  excuse  their  masters  and  themselves. 

Canadian  Cases. 

dof?  show,  and  were  not  delivered  at  the  address  given  until  ten  hours  after 
their  arrival  in  the  city,  and  were  thus  too  lute  to  compete,  their  owner  was 
held  entitled  to  damages  against  the  company,  including  anticipated  protits 
{Kennedy  v.  American  Express  Co.,  22  0.  A.  R.  278). 
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•'To  ^ivo  (lup  security  to  proporty,  tlio  law  has  added  to  that 
n'sjjonsibility  of  a  carrier,  wliicli  immediately  rises  out  of  his  con- 
tract to  carry  for  a  reward,  namely,  that  of  takln<>'  all  reasonable 
care  of  it,  the  responsibility  of  an  insurer. 

'•  From  his  liability  as  an  insurer,  the  carrier  is  only  to  be  relieved 
of  two  things,  both  so  well  known  to  all  the  country  when  they 
liuppen,  that  no  p(>rson  would  be  so  rash  as  to  attempt  to  prove 
that  they  had  happened  when  they  had  not, — namely,  the  act  of 
(Jo<l  and  the  Kin^^'s  enemies. 

••  As  the  law  makes  the  carrier  an  insurer,  and  as  the  i^oods  he 
carries  may  be  injureil  or  destroyed  by  many  accidents  against 
which  no  care  on  the  part  of  the  carrier  can  protect  them,  he  is 
ts  nuich  entitled  to  l)e  paid  a  premium  for  his  insurance  of  their 
delivery  at  tiie  jdace  of  their  destination,  as  for  the  labour  and 
expense  of  carryin<i'  them  there.  Indeed,  besides  the  risk  that  he 
runs,  his  attention  becomes  more  anxious,  and  his  journey  is  more 
expensive,  in  proportion  to  the  value  of  his  load.  If  he  has  things 
of  ereat  value  contained  in  such  small  packages  as  to  be  obj(>cts  of 
tlieft  or  embezzleiiient,  a  stronger  and  more  vigilant  guard  is 
re(|uired  than  when  he  carries  articles  not  easily  removed,  and 
wliicli  oft'er  less  temptation  to  dishonesty.  He  mifsf  take  what  is 
ottered  to  him  to  carrv  to  the  place  to  which  he  undertakes  to 
convey  goods,  if  he  has  room  for  it  in  his  carriage.  The  loss  of  one 
single  package  might  ruin  him. 

''  ]?y  means  of  negoeiable  bills,  immense  value  is  now  compressed 
into  a  very  small  compass.  Parcels  containing  these  bills  are 
continually  sent  by  connnon  carriers.  As  tho  law  compels  carriers 
to  undertake  for  the  security  of  what  they  carry,  it  would  be  most 
unjust  if  it  did  not  afford  them  the  means  of  knowing  the  (>xtent 
of  their  risk.  Other  insurers  (wh(>ther  they  divide  the  risk,  which 
they  generally  do,  amongst  several  ilitferont  persons,  or  one  insurer 
undertakes  for  the  insurance  of  the  w  hole,)  always  have  the  amount 
of  what  they  are  to  answer  for  spec-ilied  in  the  policy  of  insurance. 

"  If  the  extent  of  risk  is  ascertained  in  cases  in  v  iiich  persons  are 
not,  obliged  to  insure,  and  if  they  do  insure  may  fix  their  own  rate 
of  premium,  there  is  greater  reason  for  ascertaining  it  where  one 
is  compelled  to  become  an  insurer,  and  can  only  charge  what 
the  magistrates  in  sessions,  if  they  think  proper  to  settle  the  rates 
of  carriage,  will  allow  under  the  statute  of  William  and  Mary 
[  (lt!t>2),  3  W.  &  M.  c.  12,  s.  24,  Hep.  30  &  31  Vict.  c.  59], 
and  where  no  sujh  rates  are  made,  what  a  jury  shall  think 
reasonable.  It  would  bo  inconvenient,  perhaps  impossible,  to  have 
a  formal  contract  made  for  the  carriage  of  every  parcel  in  which 
the  value  of  the  parcel  should  he  specified,  as  well  as  the  price  to 
be  paid  for  the  carriage.     But  it  would  add  very  little  to  the 
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liihour  ol  tlio  l)Ook-k('('])«>r  il'  he  ontorod  tlio  vahui  of  each  packarro, 
and  f^avc  tlu^  person  wlio  bruu^ilit  ii  a  written  nieniorandinn  ot'sticli 
entry,  like  the  slips  now  niaiK;  on  an  ai^reement  lor  a  ])olicy 
of  insiiranee. 

"  Th(!  jfivin^-  of  snch  nieinorandnnis  would  entirely  put  iui 
end  to  the  litigation  wliieh  the  notiees  of  carriers  now  <five  occasion 
to,  and  would  make  the  practice  of  carriers,  as  nearly  as  circum- 
stances will  permit,  conformahle  to  that  of  all  other  insurers. 
I'erhaps  such  inenioi.nda  mi^ht  hrin;;'  the  i)arties  within  the 
reach  of  the  stamp  laws  ;  and  the  apprehension  of  this  may  liiivo 
prevented  carriers  from  adoptinif  a  practice  so  etfectual  for  their 
security,  and  have  driven  them  to  the  expedient  of  ^'ivin^'  notices 
that  they  will  not  he  answerahle  heyond  a  certain  sum,  unless  the 
parcels  are  entei'ed  and  ]iaid  for  as  parccds  of  value. 

"In  nalsoii  v.  Ihninnui  (l.S2()),  4  B.  &  Aid.  21,  tlie  Court  of 
Kinjf's  IJench  considered  a  notice  of  this  sort,  the  knowled}j;e 
of  which  was  hrou^fht  home  to  the  ])arty  sending  goods,  as 
equivalent  to  a  recpu'st  on  tlie  part  of  the  carrier  to  know  the 
value,  and  that  it  made  it  the  duty  of  the  owner  of  tlu^  goods  to 
apprize  the  cari'ier  that  the  parcel  was  of  value. 

"  The  legislature  would  prohahly  think,  if  its  attention  were  called 
to  the  snhject,  that  a  stamp-duty  on  contracts  relative  to  inland 
carriage  would  he  a  very  heavy  and  very  inconvenient  tax,  and 
would  remove  th<'  ohjectix,!  to  written  evidence  of  such  contracts. 
A  carrier  has  a  right  to  know  the  value  and  ([uality  ot  wliat  he  is 
required  to  carry.  If  the  owner  of  the  goods  will  not  tell  him 
what  liis  goods  are  and  what  tliey  are  worth,  the  carrier  may  refus(> 
to  take  cliarge  of  them  ;  hut  if  he  does  take  charge  of  them,  he 
waives  his  right  to  know  their  contents  and  value.  It  is  the 
interest  of  the  owner  of  the  goods  to  give  a  true  accotnit  of  their 
value  to  a  carrier,  as  in  tlic  event  of  a  lo.ss  lie  cannot  recover  mort 
than  the  amount  of  what  he  has  told  tlu;  carrier  they  were  worth  ; 
and  he  cannot  recover  more  than  their  real  worth,  wliatever  value 
he  may  have  put  on  them  wlien  he  (hdivered  them  to  the  carrier. 

"  It  was  decided  in  Gihhon  v.  /'ai/nton  (ITtii*),  1  Bm-r.  221)8,  that 
any  artifice  made  use  of  to  induce  a  carrier  to  think  that  a  parcel 
of  jewellery  contained  only  things  of  small  value,  would  prevent 
the  o\vn(!r  from  recovering  for  the  loss  of  his  parcel. 

"In  Keiirlij  v.  /'Jiii/lcsfon  (1»)H4),  Al.  ll.'J,  it  was  held  that  the 
owner  was  not  required  to  state  all  the  contents  of  the  parcel,  hut 
it  was  for  tlu;  carriers  to  make  a  sj)ecial  acceptance.  In  7///,y  and 
Others  v.  Morrice  (17()(»),  Carth.  -4)5'),  in  which  the  preceding  east" 
is  recognized  and  confirmed,  it  is  said  that  the  true  principle  is, 
that  the  carrier  is  only  liid)le  for  what  ho  is  fairly  told  of. 
In  Titchhunif  v.  W/ilfe  (]()IH),  Htr.   MH,  it  was  determined  that 


DUTY    AND    IlKSl'O.N'iSlIULITV    OK   CO^I.MoX    C'AUUIKUS. 


;5.S5 


rcivont 


I  that  the 
Tijbj  and 

toUl   of. 
Inned  tlwt 


;i  farrier  is  iinswor;il)lo  for  inoiK^y,  tiltliouf!;!!  lu;  was  not  told  that 
tlic  i)ox  ([((liviM'cd  to  liim  contained  any  nionc^y,  unless  he  was  told 
that  the  hox  did  iidI  eontain  money,  or  ho  accejjted  it  on  the 
niiiil/l/on  that  it  did  not  contain  money. 

'•  It  may  l)o  collected  IVom  these  authorities  that  it  is  tho  duty  of 
the  carrier  to  en([uire  of  the  owner  as  to  the  vahu^  of  his  ^foods,  and 
if  he  neij,lects  to  make  such  eiKjiiiry,  or  to  make  a  sjK'cial  acceptance, 
and  cannot  ])rove  kno\vled<ro  of  a  notice  liinitin<f  his  res])onsil»ility, 
he  is  res|)()nsil)le  for  the  fidl  value  of  tlu!  j^oods,  however  groat  it 
may  l)e.  This  is  a  convenient  rule  ;  it  ini])oses  no  didlculty  on  tho 
carrier,  lie  knows  his  own  business,  and  the  hiws  relative  to  it. 
"Shiny  persons  who  have  occasion  to  send  their  goods  hy  carriers, 
are  entirely  ignorant  of  what  they  ought  to  do  to  insure  their 
iio(iil<.  .Justice  and  policy  re(juiro  that  tho  carriers  should  he 
obliged  to  tell  them  what  they  should  do. 

"Although  a  carrier  may  prove  that  the  owner  of  goods  knew 
that  the  carrier  h:id  limitiul  his  responsibility  by  a  sullicient  notice, 
yet,  if  a  loss  l)e  occasioned  i)y  gross  negligence,  the  notice  will  not 
protect  him.  Every  man  that  midertakes  for  a  reward  to  do  any 
service,  obliges  liimself  to  use  due  diligence  in  the  performance  of 
that  service.  Indei)eiulently  of  his  responsibility  as  an  insurer,  a 
c:u-rier  is  li;i  for  gross  negligence.  This  jjoint  is  settled  by  Sloit  v. 
Fa:,;f  (!>--',),  .)  B.  &  AM.  M2;  W'viyht  v. -SW/ (1822),  5  B.  &Ald. 
;ir)0;  liivkdt  V.  WiUan  (181i»),  2  li.  &  Aid.  ;55(;;  Heck  v.  Knins 
(1812),  U;  East,  2-11,  and  Bodcnham  v.  Bennett  (1817),  4  Price,  31. 

"  The  jury  are  to  decide  wdiat  is  gross  negligence.  (18)  We 
may,  however,  observe,  that  the  most  anxiously-attentive  person  may 
slip  into  inadvertence  or  want  of  caution.  8uch  a  slip  woidd  be 
negligence,  but  not  such  a  degree  of  negligence  as  would  deprive 
a  carrier  of  tlie  protection  of  his  notice.  The  notice  will  [)rotect 
him,  unless  the  jury  think  that  no  prudent  person,  having  tho 
care  of  an  inn)ortant  conc(>rn  of  his  own,  would  have  conducted 
himself  with  so  much  inattention  or  want  of  prudence  as  tho 
carrier  has  been  guilty  of. 

"  If  a  notice  touching  the  responsibility  of  the  carrier  be  given, 
it  matters  not  by  whom  it  is  given,  or  in  what  form,  if  it  tells  the 
owner  of  the  goods  that  the  carrier  by  whom  h(>  proposes  to  send 
them  will  not  undertake  for  their  safe  conveyance,  unless  paid  a 
liremium  proportioned  to  their  value. 

Canadian  Cases. 

(IH)  In  cases  of  negligoiu'o,  it  is  not  fssuiiliiil,  'in  in  iiisnranci.'  Ciisos,  that 
lliu  proximatu  cause  should  alonu  Iju  rcgai'ileil.  It  is  sullicient  if  an  ellicient 
causi'  of  the  thing  coniiihiiniMl  of  is  found  in  some  tortious  act  of  the  defendant, 
llic  lihiintilf  is  not  hound  to  prove  negligence  beyond  reasonable  doubt :  2)cr 
King,  J.  (Rainnie  v.  St.  John  Citij  Kail.  Co.,  31  N.  B.  R.  582  ;  fyatsoH  v 
Northern  Hail.  Co.,  24  U.  C.  t^.  B,  !)8). 
•"11.  2  c 
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"  Wo  have  established  these  points, — that  a  carrier  is  an  insurer 
of  the  goods  wliich  he  carries  ;  that  he  is  obHoed  for  a  reasonable 
reward  to  carry  any  goods  to  the  place  to  whicli  he  ))rofessos  to 
carry  goods  that  are  oti'ered  him,  if  his  carriage  will  hold  them, 
and  he  is  informed  of  their  quality  and  value  ;  that  he  is  not 
oldigcd  to  take  a  package,  the  owner  of  which  will  not  inform  him 
what  are  its  contents,  and  of  what  value  they  are  ;  that  if  he  docs 
not  ask  for  this  information,  or  if,  when  he  asks  and  is  not 
answered,  he  t^dces  the  goods,  he  is  answera))le  for  their  amount, 
whatever  that  may  be  ;  that  he  may  limit  his  responsibility  as  an 
insurer,  by  notice  ;  but  that  a  notice  will  not  protect  him  against 
the  consequences  of  a  loss  by  gross  negligence  "  (Rileij  v.  llorne 
(1828),  5  Bing.  217,  at  pp.  2UI,  220,  221,  222,  223,  221  : 
Best,  C.J.,  delivering  the  judgment  of  the  court).  (19) 

It  is  the  duty  of  the  carrier  receiving  the  goods  to  ask  such 
questions  about  them  as  may  be  necessary;  if  ho  asks  no  questions, 
and  there  is  no  fraud  to  give  the  case  a  false  complexion  on  tlio 
delivery  of  the  goods,  he  is  boimd  to  carry  them. 

"  I  take  it  now  to  be  })erfectly  well  understood,  according  to  the 
majority  of  opinions  upon  the  subject,  that  if  any  thing  is  rlelivereil 
to  a  person  to  be  carried,  it  is  the  duty  of  the  person  receiving  it 
to  ask  such  questions  about  it  as  may  be  necessary  ;  if  he  ask  no 
questions,  and  there  be  no  fraud  to  give  the  case  a  false  complexion, 
on  the  delivery  of  the  parcel,  he  is  l)ound  to  carry  the  parcel  as  it  is. 
It  is  the  duty  of  the  person  who  receives  it  to  ask  questions  ;  if 
they  are  answered  improperly,  so  as  to  deceive  him,  then  there  is 
no  contract  beiveen  the  parties  ;  it  is  a  fraud  which  vitiates  the 
contract  altogether"  (  Walker  v.  Jackson  (1842),  10  M.  &  W.  IGl, 
at  pp.  1G8,  IGt)  :  Parke,  B.). 

Canadian  Cases. 

(19)  The  statute  42  Vict.  c.  9,  s.  29  (4),  precludes  a  carrier  from  setting,'  up 
an  indorsed  condition,  when  the  loss  charged  happened  through  the  carrier's 
negligence  {Henry  v.  Canadian  Pacific  Rail.  Co.,  1  Man.  L.  R.  210). 

In  this  action,  brought  for  the  non-delivery  of  sawn  lumber  delivered  tu 
defendants  at  P.,  to  be  carried  by  them  to  B.,  defendants  pleaded  a  condition 
indorsed  on  the  shipping  bill,  as  follows:  "That  the  company  will  not  be 
responsible  for  any  deficiency  in  weight  or  measure  of  gain,  in  bags  or  in  bulk, 
nor  for  loss  or  deficiency  in  the  weight,  number,  or  measure  of  lumber,  coal, 
or  iron  of  any  kind  carried  by  the  car-load."  Tiie  evidence  showed  that  tlu' 
lumber  was  loaded  at  P.,  and  that  a  portion  of  it  was  not  delivered  at  13. 
There  was  no  evidence  as  to  iiow  the  loss  occurred  : — IlchI,  tint  by  the  statute 
42  Vict.  c.  9,  s.  25  (4),  the  defendants  were  itrecluded  from  setting  up  the 
indorsed  conditions  when  a  loss  is  charged  as  happening  through  their  own 
negligence.  That  in  the  absence  of  evidence,  the  non-delivery  niiglit  l)e 
assumed  to  have  arisen  from  mis-delivery  to  some  oihor  person,  or  from  the 
actual  use  of  the  property  by  the  defendants  for  their  ow.i  purposes,  in  which 
cases  the  conditions  would  be  no  i^rotectiou  {Greene  v.  Ht.  John,  22  N.  B.  II.  262). 
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"  It  was  laid  down  in  the  case  of  Walker  v.  Jackson  (18J:2), 
ID  M.  &  W.  161,  at  p.  l(jy  by  Lord  Wensle>jdale,  who  was  certainly 
a  master  in  the  art  of  layinfr  down  (foneral  propositions  of  mercan- 
tile law,  that  as  a  troneral  rule  '  if  anything  is  delivered  to  a  person 
to  he  carried,  it  is  the  duty  of  the  person  receiving  it  to  ,  sk  such 
(piestions  about  it  as  may  be  necessary  ;  if  he  asks  no  questions, 
and  there  is  no  fraud  to  give  the  case  a  false  complexion  on  the 
delivery  of  the  parcel,  he  is  bound  to  carry  it  as  it  is,'  i.e.,  to  carry 
it  as  a  carrier  "  (Leheaii  v.  General  Steam  Navigation  Co.  (1872), 
L.  11.  8  C.  P,  88,  at  p.  1)7  :  Brett,  J.). 

Notice  that  Carrier  lolll  not  Receive  Goods  unless  Declared  and 
Insured,  Immaterial  in  the  Absence  of  Positive  Fraud. 

"  A  third  point  was  raised,  that  the  plaintiff  is  precluded  from 
succeeding  because  she  delivered  valuables  without  declaring 
them,  having  notice  that  the  company  would  not  receive  them 
unless  declared  and  insured,  and  it  was  argued  that  this  was  a 
fraud,  or  that  in  some  way  the  plaintiff  was  estopped.  In  the 
early  part  of  the  century  this  point  was  raised  in  many  cases,  and 
the  decisions  were  conflicting  ;  but  since  the  case  of  Walker  v. 
Jackson  (181:2),  10  M.  &  W.  101  it  seems  to  have  been  regarded 
as  settled  law  that  a  carrier  cannot  succeed  on  this  ground  in  the 
absence  of  positive  misrepresentation  or  other  actual  fraud,  and 
the  older  decisions  have  dropped  out  of  the  books "  (Shaw  v. 
Groat  Western  Hail.  Co.,  [18^1]  1  Q.  B.  373,  at  p.  380  : 
Wri<jht,  J.,  reading  the  judgment  of  the  court  (Lawrance  and 
Wright,  JJ.). 
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Action  of  Tort  or  Contract  against  a  Carrier  as  such. 

"Ever  since  Pozzi  v.  S/iipton  (1838),  8  A.  &  E.  963  it  has 
lieeii  settled  law  that  an  action  against  a  connnon  carrier,  as  such, 
is  substantially  an  action  of  tort  on  the  case,  foundeil  on  his 
common  law  duty  to  carry  safely,  independently  of  the  particular 
contract  which  he  makes.  Marshall  v.  York,  Newcastle  and 
Berwick  Rail.  Co.  (1851),  11  C.  B.  655  is  a  recent  decision  to 
that  effect"  (Tattan  v.  Great  Western  Rail.  Co.  (1800),  2  El.  & 
El.  Nil,  at  pp.  853,  854  :   CromjHon,  J.). 

«ee  Baylis  v.  Lintott  (1873),  L.  II.  8  C.  P.  315. 

"It  is  unnecessary  for  us  to  determine  whether  Tattan  v.  Great 
Wdcrn  Rail.  Co.  (1800),  2  El.  &  El.  844  was  rightly  decided  ; 
lor  it  came  before  the  Court  of  Queen's  Bench  before  the  passing 
of  the  County  Courts  Act  (30  &  31  Vict.  c.  142)  s.  5  ;  but  we  may 
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say  that  wo  are  not  satisfied  with  the  decision  in  tliat  case  " 
(Fh'minff  v.  ^^anc/u'sU'r  and  SlufwUl  Rail.  Co.  (1878),  4  Q.  13.  D. 
81,  at  ])]).  8;?,  81  :  limmweU,  L.J.,  delivering  the  judgment  of  tlic 
court  (Brumwell,  Bar/ijallai/,  and  'Hwsiijer,  L.JJ.)  ). 

Carrier^s  LiahiVitij  to  Consifjnor  or  Conshjnee. 

"  This  is  an  action  by  the  consignee  against  a  carrier  to  recov(>r 
the  value  of  goods  lost  in  the  course  of  conveyance.  The  question 
is  whether  the  property  passed  to  the  vendee.  If  it  passed,  the 
plaintitf,  the  vendee,  is  the  proper  person  to  sue  ;  if  not,  the  vendor 
should  have  sued.  It  would  he  very  inconvenient  to  treat  the 
liability  of  a  carrier  as  ambulatory, — to  hold  that  he  is  not  lial)lo 
to  the  consignee  unless  the  latter  does  some  act  showing  an 
intention  to  treat  the  contract  as  valid,  but  that  he  may  l)e  made 
liable  by  the  act  of  the  consignee  in  bi'inging  an  action.  The 
argument  of  the  plaintiff's  counsel  would  go  to  this  extent  :  that 
the  consignee,  in  a  case  where  the  contract  is  incom{)lete,  may 
elect  to  treat  it  as  valid,  and  by  such  adoption  entitle  himself  to 
say,  as  against  the  carrier,  that  he  is  the  projier  person  to  sue. 
But  the  liability  of  the  carrier  cannot  be  altered  by  anything 
which  takes  i)lace  after  the  loss:  it  must  be  certain  at  the  moment 
of  the  loss"  (Cooml'S  v.  Ih'istol  and  K.rcfer  Hail.  Co.  (1858), 
3  H.  &  N.  510,  at  p.  515  :   Pollock,  C.B.).  (20) 


Canadian  Cases. 

(20)  llushij  V.    irinclusta;    27    N.    B.    R.    231  ;    Forbes    v.    ][olt-^,   4    All. 
(N.  B.  R.)611. 
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SECTION  VI. 

RESTRICTION  OF  CARRIER'S  OBLIGATIONS  AND  LIABILITY 
BY  PUBLIC  NOTICE  OR  SPECIAL  CONTRACT. 

(a)  Limitation  of  Obligations,  p.  389. 

{h)  Limitation  of  Common  Law  Linbilitij,  p.  390. 

(1)  Pithltc  Notice  or  Bccla ration,  \>.  390, 

(2)  Ticki't  or  other  Doriiiiicnt  in  Common  Form,  p.  400. 


(a)  Limitation  of  Obligations. 

At  common  law  a  carrier  may  publicly  limit  his  obligation  to 
{'iirrying  particular  goods  only,  to  carrying  to  and  from  particular 
places  only,  to  carrying  in  particular  kinds  of  conveyances,  to 
Ciirrying  for  particular  prices  and  methods  of  payment,  to  carrying 
at  particular  times,  and  to  delivering  in  a  particular  mannei". 

.1  Carrier  maij  Profess  to  Carr;/  Particular  Goods  onlij,  or  to 
and  from  certain  Places  onhj. 

].  "A  person  may  profess  to  carry  a  particular  description  of 
goods  only,  for  instance,  cattle  or  dry  goods,  in  which  case  he 
could  not  be  compelled  to  carry  any  other  kind  of  goods  ;  or  ho 
may  limit  his  obligation  to  carrying  from  one  place  to  another,  as 
from  Manchester  to  London,  and  then  he  would  not  be  bound  to 
carry  to  or  from  the  intermediate  places.  Still,  until  he  retracts, 
every  individual  (provided  he  tenders  the  mon(>y  at  the  time,  and 
there  is  room  in  the  conveyance),  has  a  right  to  call  upon  him  to 
receive  and  carry  goods  according  to  his  public  profession" 
Johnson  V.  Midland  Hail.  Co.  (ISid),  -1  Ex.  307,  at  p.  373  : 
J'adr,  B.).  (21) 

Carrier  s  Right  to  Clioose  Kind  of  Conveyance,  Times  for  Transit, 
Mode  of  Delirerij,  Articles,  Price,  Time  of  Paijment,  to  qucdify 
Ids  TJahility  as  Insurer. 

i.  "  If  a  person  chooses  to  profess  to  be  a  connnon  carrier,  the 
law  creates  a  duty  to  receive  things  brought  for  carriage,  and  he 

Canadian  Cases. 

(21)  In  an  action  against  defendants  as  common  carriers,  the  plaintiff  proved 
a  receipt  signed  by  them  contracting  to  carry  on  certain  conditions,  and  that 
tliey  liad  carried  fish  for  one  witness  called,  as  well  as  for  the  plaintiff  on  an 
iUTuugeiiient  made  by  tlieir  agent  in  tlieii  office  for  a  month.  This  witness 
also  said  the  otlier  fislieriiieii  in  Goderich  had  arrangements  with  defendants 
for  tlie  carriage  of  tlsli  : — Hdd,\\\a.i  this  was  some  evidence  that  defendants 
were  common  carriers,  and  tliat  if  so  they  were  liable  to  an  action  at  common 
law  for  refusing  to  cany  except  upon  conditions  limiting  their  common  law 
liability  {Leonard  v.  American  E:qmss  Co.,  2G  U.  C.  Q.  B.  533). 
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may  bo  liable  e.v  delicto  for  a  refusal  to  rocoivo  (P/el'/ord  v.  Grand 
Junction  Rail.  Co.  (1841),  8  M.  &  W.  372)  :  But  this  duty  is 
rof^ulatod  accordinn;  to  his  will  in  many  rospocts.  He  may  choose 
the  kind  of  conveyanco,  the  times  for  transit,  the  mode  of  delivery, 
the  articles  that  he  will  ])rofess  to  carry,  what  price  he  will  have. 
when  he  shall  he  paid  ;  and  tho  duty  to  receive  is  always  limited 
by  his  convenience  to  carry  :  see  Jarki^on  v.  Rogei's  (l(»l)r)).  2  Show. 
Cases  ;530  p.  f)')-!  ;  Johnson  v.  North  \sic']  Midland  Rail.  Co.  (184tl), 
4  Ex.  3(J7.  This  ri<iht  to  ([ualify  tho  duty  of  receiving,  accordin^f 
to  terms  and  conditions  fixed  by  tho  carrier  alone,  comprises 
the  ri<fht  to  qualify  the  common  law  duty  of  insuring  safety  " 
(^/'^^fann.<i  y.  Lancashire  and  Vor/cshire  Rail.  Co.  (1859),  4  H.&N. 
327,  at  p.  336  :  Erie,  J.). 

Carrier  Carrying  Particular  Articles  from  Particidar  Places  onhj. 

3.  "  It  is  the  duty  of  a  common  carrier  to  carry  in  accordance 
with  the  conditions  he  holds  out  to  the  public,  but  where  such 
conditions  do  not  restrict  him,  he  has  an  option  as  to  the  method 
in  which  he  is  to  conduct  his  business.  He  may  carry  coals  from 
particular  stations  only,  and  other  articles  from  other  stations  only, 
as  it  may  suit  his  convenience  "  ( O.vlade  v.  North  Eastvrn  Rail, 
Co.  (1861),  9  W.  1{.  272,  at  p.  273  :  Erie,  C.J.).  (22) 

Carrier  Carrijiwj  Certain  Thinf/s  on  Certain  Terms. 

4.  "At  connnon  law  no  person  is  bound  as  a  common  carrier  to 
carry  any  goods  of  a  kind  which  he  does  not  profess  to  carry. 
Unless  he  professes  to  carry  dogs  for  people  in  general,  he  is  not 
bound  to  carry  a  dog  for  any  particular  individivil ;  and  if  a  carrier 
says  he  will  not  carry  dogs  except  on  certain  terms,  he  can  lawfully 
refuse  to  carry  any  particular  dog  on  any  other  terms  "  {Dicksnu  v. 
Great  Northern  Rail.  Co.  (1886),  18  Q.  B.  D.  176,  at  p.  183  : 
Lindley,  L.J.). 

(b)  Limitation  of  Common  Law  Liability. 

(1)  Puhlic  Notice  or  Declaration, 

^0 public  notice  or  declaration  is  (since  September  1st,  1830)  to  bo 
deemed  or  construed  to  limit,  or  in  anywise  affect  the  licdiilit;/  at 
common  law  of  any  public  common  carrier.  This  rule,  however, 
does  not  extend  to,  and  is  not  to  be  construed  so  as  to  annxil,  or 
in  anywise  affect  any  special  contract  between  common  carriers 
and  their  customers.  See  jjost,  at  pp.  430 — 432,  Section  VII. — The 
Carriers  Act,  1830,  ss.  4,  6. 

At  common  lau\  a  carrier's  public  notice  or  declaration  limiting 

Canadian  Cases. 

(22)  Foivler  v.  Hooker,  4  U,  C.  Q.  B.  18  ;  Holvum  v.  Weller,  8  U.  C.  Q.  B.  202. 
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his  common  law  liability  if  broujht  home  to  his  customer,  amounts 

ti)  ii  Sjiecial  contract.  (23) 

Carrier'' s  Printed  ITand-hllls  in  Circuhition  jivevail  over  any 
Notice  in  his  Office, 
1.  "The   printed    papor.-s   in   circulation    dispensed    with    any 
necessity  to  attend  to  the  notice  in   the  office.     Why  should  a 

Canadian  Cases. 

(2.3)  Tlie  plaintiff  delivered  to  the  defendants  for  carriage  a  quantity  of  oil 
wliicli  tliu  defendants  accepted  under  certain  conditions  indorsed  on  a  receipt 
^.'iven  to  tlie  plaintilf,  providing  that  they  would  not  be  responsible  for  leakage, 
ilelay,  or  loss  of  market,  etc.  : — Ildd,  following  Hamilton  v.  Grand  Trunk  Rail 
Co.,  23  U.  C.  i-i.  B.  600,  that  such  delivery  and  acceptance  constituted  a  special 
cmitract  whicli  exempted  the  defendants  from  all  liability  for  loss  sustained  in 
cunsefpienceof  the  accidents  provided  against,  though  such  accidents  had  been 
caused  by  the  defendants'  negligence  {Spdliijue  v.  Great  IVestcrn  Rail.  Co., 
1.')  U.  C.  C.  P.  315). 

Tu  the  absence  of  legislative  enactments  of  a  restraining  character,  a 
railway  or  steamboat  company  may  impose  such  terms  upon  the  public  as  to 
I'XLMiipt  the  company  from  responsibility  for  injury,  however  caused,  including, 
tlierefore,  gross  negligence,  and  even  fraud  or  dishonesty  on  the  part  of  their 
servants  {Dodunn  v.  Grand  Trunk  Rail,  Co.,  2  Geldert  and  Oxley  (n.s.)  405). 

When  the  defendant  undertook  to  carry  for  hire  certain  goods  of  plaintiff's, 
at  plaintiff's  risk  : — Held,  that  this  qualification  went  to  the  foundation  of 
tliu  agreement  and  the  liability  consequent  thereupon,  and  exempted  defen- 
dant from  any  liability  in  respect  of  the  contract  (Stevenson  v.  Gildersleeve, 
2  U.  C.  C.  P.  495). 

The  plaintift's  sued  the  defendants  for  breach  of  a  contract  to  carry  a 
iiuantity  of  petroleum  in  covered  cars  from  L.  to  H.,  alleging  that  they  so 
negligently  carried  the  same  that  it  was  exposed  to  the  weather  and  destroyed. 
One  of  the  conditions  under  which  the  oil  was  carried  was  that  "  oil  under  no 
circumstances  be  carried  save  at  the  risk  of  the  owners  "  : — Held,  that  the 
drrendants  were  guilty  of  negligence,  liability  for  which  the  condition  did 
not  exempt  them  {Fitzgerald  v.  Graiul  Trunk  Rail.  Co.,  4  0.  A.  R.  601,  and 
5  S.  C.  E.  204). 

I'er  Moss,  C.J.A.  :  "  The  law  applicable  to  this  case  is  the  same  as  governed 
tlu!  Englisli  courts  before  the  passing  of  the  Railway  and  Canal  Traffic  Act, 
1854,  and  the  carrier  could  by  conditions  aptly  framed  protect  himself  against 
the  consecpiences  of  negligence. 

"  My  examination  of  the  modern  cases  has  led  me  to  the  conclusion  that  in 
mine  of  them  has  it  been  decided  as  a  pure  question  of  construction  that  the  use 
of  the  words  *  at  owner's  risk '  free  the  carriers  from  all  liability  for  negligence." 

Notwithstanding  a  stipulation  "  that  the  defendants  would  not  be  liable  for 
leakage  or  delays,  and  that  the  oil  was  carried  at  the  owner's  risk,''  it  was  held 
when  oil  was  carried  in  ojien  cars  and  delayed  in  different  jilaces,  that  the  loss 
iliil  not  result  from  any  risks  l)y  the  contract  imposed  on  the  owners,  but  that 
it  arose  from  the  wrongful  act  of  the  defendants  in  placing  the  oil  on  open 
ears,  which  act  was  inconsistent  with  the  contract,  and  in  contravention  as 
well  of  the  undertaking  as  of  their  duty  as  can  iers  {Fitijerald  v.  Grand  Trunk 
Rdil.  Co.,  5  S.  0.  R.  204.    Judgment  of  Appeal  Court,  Ontario,  affirmed). 

Per  Sii'  IFilliain  Ritchie  :  "The  case  is  not  one  of  mere  negligence,  but  of 
wilful  negligence  amounting  to  direct  misfeasance." 
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person  ro.ad  the  board  [in  tho  office]  wlien  provi'ously  informetl  hy 
the  hand-hill  of  the  tonus  on  wliicli  the  dolbndant  carried  on  lii> 
business  'i  I  have  a  ri;;]it  to  ])resnine,  that  what  is  cireidated  iiy 
his  authority  contains  the  whole  ol'  the  liniitntions  he  intend-  to 
put  on  his  eommon  law  responsibility  as  a  ciirrier,  and  <iives  a  lull 
statement  of  the  special  contract  into  wliich  iu^  enters  with  his 
customers"  {Cnlnlcn  v.  Holloti  (I8(»lt),  2  C'amp.  lO^S,  at  p.  lOll  : 
Lord  Ellenborouijh). 

Carriers  should  take  care  tliat  Customers  are  fuUj/  informed  of  the 
rjmitation — Lar<ie  and  Small  Print.  (2-4) 

2.  At  the  defendant's  wary^on  offices  in  London  and  Gloucester, 
there  was  a  board  with  hir^'o  letters  painted  ujion  it.  ^rivino;  the 
usual  notice.  But  at  Chelteiihani  the  only  moile  taken  to  publish 
this  notice  was  l)y  nailin<f  upon  the  office  door  a  hand-bill,  statiii;i 
in  lanie  print  tho  many  advanta^fes  belonirinfr  to  the  wa^fj^on,  and 
in  a  ceri/  sm(dl  character  at  the  bottom,  that  the  owner  would  not 
bo  answerable  for  ^oods  above  the  value  of  ')/.  imless  entered 
as  such,  and  paid  for  accordingly. 

Lord  .Ellenhoron(jh  said  :  "  This  is  not  enough  to  limit  tho 
defendant's  common  law  liability.  We  have  not  sufficient  evidence 
of  any  special  contract.  The  jury  ought  to  believe  that  at  the 
time  when  the  trunk  was  delivered  at  tho  waggon  office  at  ( 'hol- 
tenham,  the  plaintiff  or  his  agent  there  saw,  or  had  ample  means  of 
seeing,  the  terms  on  which  the  defendant  carries  on  his  business. 
How  can  this  be  inferred  from  the  hand-ljill  nailed  on  tho  door, 
which  called  attention  to  everything  that  was  attractive,  and 
concealed  what  was  calculated  to  r(^[)el  customers  ?  If  a  connnon 
carrier  is  to  be  allowed  to  limit  his  responsibility,  he  must  take  care 
that  everyone  who  deals  with  him  is  fully  informed  of  tho  limits  to 
which  he  confines  it"  (Butler  v.  Ileane  (1810),  2  Camp.  415,  at 
pp.  415,  416. 

3.  Lord  EUenhoroiifj/h,  in  Clai/ton  v.  Hunt  (1811),  3  Camp.  27, 
at  p.  28,  said  that  tho  notice  in  the  office  [that  the  defendant 
would  not  be  liable  for  any  package  above  the  value  of  5/. 
unless  an  insurance  were  paid  upon  it]  ought  to  be  in  such  lunie 


Canadian  Cases. 

(24)  Where  an  exception  against  loss  by  diuigers  of  navigation  is  containeil  in 
a  bill  of  lading,  and  tlie  vessel  is  in  fact  lost  in  a  storm,  the  evidence  of  negli- 
gence or  improjjer  conduct  must  be  very  clear  in  order  to  Jiiake  the  ship  owner 
liable,  and  although  it  lies  upon  the  defendant  in  tlie  first  place  to  bring 
himself  within  the  exception,  yet  this  is  sutliciently  done  by  showing  a  shij)- 
wreck  from  stress  of  weather,  and  the  plaintiif  is  tlien  called  upon  to  establisli 
that  the  loss  would  not  have  happened,  but  from  negligence  or  want  of  skill 
{Harnden  v.  Proetor,  9  U.  C.  Q.  B.  592). 
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character.^  that  no  person  (loHvorin<f  ;j;ooils  tlicro  could  fail  to  road 
il  witliout  frross  iicnli^cnco  ;  and  that,  it'  a  carrier's  servant 
receives  ^ooils  at  a  distance  from  tlu*  oHice,  tlie  special  terms  on 
which  he  ileals  oueht  to  he  commuMicated  throii^ih  some  other 
iiiedimn. 

yol/ci'S  at    Tci'iniiil,  (did  iii>t   (it   Intermediate   Ueecir'nui   Plaren, 
limitiiKi  General  liespons/h/liti/. 

[.  "The  carrier  is  responsihlo,  unless  xpress  notice  he  hrouffhthonio 
to  the  plaintitf.  But  a  notice  of  certain  limitation  upon  his  general 
responsil)ility,  suspended  at  his  otfices  in  London  and  AVorcester,  will 
not  attach  upon  th(>  delivery  of  ^oods  at  an  intermediate  nlace,  where 
no  iiotic<'  is  stuck  up.  Goods  delivereil  at  such  places  come  under 
his  e(.ii('ral  responsihility  ;  and  lie  is  answerahle  for  their  loss.  It 
has  heen  holden  hy  Lord  Keni/on,  that  notices  at  the  termini  of  a 
journey  wori^  not  sutticient  to  protect  carriers  with  respect  to  <ioo(l9 
taken  in  at  intermediate  rcceiviuff  houses.  [His  Lordship  added, 
that  carriers  should  he  cautious  that  their  notices  corresjiouded  in 
all  places  where  they  wore  affixed,  or  their  liahility  would  ho 
aifected  hy  a  variance]  "  {G(myer  v.  .Mhj  (1810),  Holt,  .'J17,  at 
p.  \M^  :    Gihhs,  CU.). 

Notice  of  Terms  hij  Advertisement — Necessit;/  of  a  Special  Contract. 

f).  "  If  the  carriers  notified  their  terms  to  the  person  hringiu^- 
the  <j;oods  hy  an  advortiseniont,  which,  in  all  prohahility,  must 
have  attracted  the  attention  of  the  person  who  hroueht  the  goods, 
tiiey  were  delivered  upon  those  terms  ;  hut  the  ([uostion  in  these 
cases  always  is,  whether  the  delivery  was  uj)on  a  special  con- 
tract" (Leeson  v.  JJolt  (1810),  1  Stark.  180,  at  p.  188  :  Lord 
EUcid'oroiKjli) . 

Tlie  Limitation  of  Responsihilitij  should  he  DroiKjht  Home, 
Notice  to  Customer  unable  to  Read. 

G.  "  Ahhott,  J.,  after  having  explained  to  the  jury  the  necessity 
of  a  special  contract  to  1)0  [)roved  on  the  part  of  the  defendants 
[carriers],  in  order  to  relieve  themselves  from  their  responsihility 
at  couunon  law,  ohserved,  in  order  to  avail  themselves  of  such  a 
limitation,  it  is  essential  that  they  should  Lriug  the  knowledge  of 
it  plainly  aiul  clearly  to  the  mind  of  the  party  who  deals  with 
them,  that  they  intend  so  to  limit  their  liahility.  In  order  to  do 
this,  it  has  heen  the  most  usual  course  to  put  up  a  notice  in  the 
otlice  ;  but  it  may  happen  that  the  party  cannot  I'ead,  and  if  it  so 
happen,  it  is  the  misfortune  of  the  carrier,  or  his  fault,  that  he  does 
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not  cominunicato  liis  intontion  by  soino  other  moans  ;  tlin  liook- 
kcopor  may  inform  him.  In  this  case,  notico  was  stuck  u|i  in  tlic 
office,  but  it  seems  that  it  ;j;ave  no  information  to  \\w  party,  since 
lie  was  not  altlo  to  read  ;  ami  I  think  that  notice  has  not  hecu 
siirtici(intly  liroti^ht  home  to  the  knowlcd^re  of  the  party"  (ZAcv'.s  \. 
Willan  (1817),  2  Stark.  27D,  at  p.  280).  (2')) 


i 


■H 


Notice  in  Newspaper  taken  in  /»//  Cnstomers, 

7.  Action  a^jjainst  a  carrier  for  losini;  a  parcel  of  bank  notis 
which  the  piaintit!'  had  forwarded  by  his  coach.  To  brinj,'  tiie 
knowledifc  of  a  j;eneral  notico  (that  the  carrier  would  not  lie 
responsible  for  parcels  of  any  value  nidess  certified  at  the  time  of 
booking)  homo  to  the  plaintiff,  it  was  proved  on  the  part  of  the 
defendant,  that  the  jdaintitV  hsid  taken  in  for  threes  years  a  weekly 
n(>wspaper  in  which  the  defen<lant's  notice  had  always  bem 
advertised.  The  jury,  however,  found  a  verdict  for  the  plaintiff  to 
the  amount  of  the  loss  he  had  sustaineil. 

Th(> court — on  a  now  trial  beino-  moved  for — thoufrht  the  verdict 
perf(>ctly  ri^'ht,  and  that  it  could  not  be  intended  a  party  read  all 
the  contents  of  any  newspaper  ho  mi;;lit  chance  to  take  in.  Tluy 
said  that  carriers  who  wished  by  moans  ol'  a  notice  to  divest 
themselves  of  a  conunon  law  responsibility,  were  bound  to  fix  ujion 
thcnr  emj)loyors  a  knowledge  of  such  notice,  and  that  they  mi;:lit 
easily  do  so  by  deliverin;;'  to  every  person  who  brought  a  pared 
for  conveyance,  a  printed  pa[)er  containing  the  notice  {liowletj  v. 
Home  (1825),  8  Bing.  2). 

Canadian  Cases. 

(25)  Tliu  plaintitf  purchased  from  an  .if,'eiit  of  the  defeiuliuit  comi)any  at 
Otttawa,  what  was  called  a  land-seeker's  ticket,  the  oidy  kind  of  return  ticket 
issued  on  the  route,  for  a  passage  to  W.  and  return,  paying  some  thirty  dullars 
less  than  the  single  fare  each  way.  The  ticket  was  not  transferable,  and  liaJ 
printed  on  it  a  numher  of  conditions,  one  of  which  limited  the  liahility  of  ilie 
company  for  baggage  and  wearing  apparel  not  exxceding  a  hundred  dollars  in 
value,  and  another  requii'Cil  the  signature  of  the  jiassenger  for  the  purpose  ol 
identilication  and  to  prevent  a  transfer.  The  agent  obtained  the  iilaiiUiU's 
signature  to  the  ticket,  explaining  that  it  was  for  the  j)urpose  of  identiticatimi, 
but  did  not  read  nor  explain  to  her  any  of  the  comlitions,  and  having  sore  eyes 
at  the  time,  she  was  unable  to  reail  them  herself.  On  the  ti'ip  to  W.  an  acciileiit 
happened  to  the  train,  and  plaintitPs  baggage,  valued  at  over  a  thousand 
dollars,  was  destroyed.  In  an  action  for  damages  the  juiy  found  for  the 
plaintiff  for  the  amount  nf  the  alleged  value,  and  it  was  held  by  the  Suiireiuc 
Court  that  there  was  suflicient  evidence  that  the  loss  was  caused  by  defendants' 
negligence,  and  the  special  conditions  jjrinted  npon  the  ticket  not  having  been 
brought  to  the  notice  of  the  ])laintiif,  she  was  not  bound  by  them,  and  cuuld 
recover  her  loss  from  the  ('iini]iany  {Hale  v.  Canndian  I'adjic  Hail.  Co., 
15  O.  A.  it.  338  ;   18  S.  C.  R.  G97). 
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Knowledtje  of  Principal  ix  flu'  h'nowU'tlr/e  of  his  Aijent, 

H.  "  At  common  law,  carriiTs  arc  rcsponsihlt'  tor  tlipviiliic  of  the 
•foods  they  uiiilcrtiiko  to  carrv,  l)ut  tlic^y  may  limit  their  respoiisi- 
liilify  liy  making'  a  special  contract,  and  that  is  nsnally  done  liy 
;:ivin;i'  pnlilic  notii-e  that  tlwy  will  not  i)e  acconntalile  lor  parci'ls 
of  a  ^i'iven  description.  In  oi'(lei',  however,  to  show  in  any 
purticnlar  ciiso  that  they  are  not  subject  to  the  connnon  hiw 
ri'sponsiliility,  they  nuist  prove  that  the  party  sending'  the  <foods 
had  knowled;:;!'  of  the  notice.  But  the  knowledge!  of  the  principal 
is  the  knowd(>d^c  of  the  a;^ont"  (M<ii//tew  v.  I'mhis  (1(^2')),  15 
13.  &  C.  GOl,  at  p.  G03.      I'er  curiam). 

E/fcct  of  Curricr^s  Limitation  of  Common  Law 
Lial'ililj/  III/  Contract. 

"We  agree  that  it'tho  notice  [that  the  defendants  would  not  he 
ros|(onsihle  for  tho  loss  of  or  damage  done  to  the  goods]  furnishes 
a  defence,  it  niust  l)i'  either  on  the  ground  of  fraud  or  of  a  limita- 
tion of  liahility  hy  contract  ;  which  limitation  it  is  competent  for  a 
cMrrier  to  make,  because  being  entitled  by  common  law  to  insist  on 
the  full  prico  of  carriage  being  ])aid  befonduind,  ho  may,  if  such 
price  be  not  paid,  refuse  to  carry  npon  the  terms  imposed  by  tho 
common  law,  and  insist  upon  his  own  ;  and  if  the  proprietor 
of  the  goods  still  chooses  that  they  should  be  carried,  it  must  be  on 
those  terms  :  and  [jrobably  the  effect  of  such  a  contract  would 
he  only  to  exclude  certain  losses,  leaving  the  carrier  liable  as  upon 
the  custom  of  Enr/lund  for  the  remainder"  (W'f/ld  v.  Pickford 
(l.Sil),  8  M".  &  W.  4-13,  at  p.  458  :  Parke,  B.).  (2(5) 


If  there  are  two  Notices,  the  Carrier  is  hound  hy  that  which  is  less 
Facourahle  to  himself,  and  more  Favourahle  to  the  Customer. 

"Wo  are  of  opinion  that  the  contract  was  upon  the  terms 
mentioned  in  the  hand-bill  [that  tho  defendants  were  not  to  be 
responsible  for  any  loss  or  damage  arising  from  any  cause  whatever 
(luring  the  transit],  which  was  every  month  circulated  amongst 


Canadian  Cases. 

(20)  When  an  express  company  gave  a  receipt  for  money  to  be  forwarded 
witli  tlie  condition  endorsed  that  tho  company  slionhl  not  be  liable  for  any 
claim  in  respect  of  package  unless  within  sixty  days  of  loss  or  damage,  a  claim 
sh(jidd  be  made  by  written  statement,  with  a  copy  of  the  contract  annexed  : — 
UcM,  that  the  consignor  was  obliged  to  comply  strictly  with  these  terms  as  a 
comlition  precedent  to  recovery  against  the  Express  Company  for  failure  to 
deliver  the  jiarcel  to  the  consignee  (Northern  Pacific  Express  Co.  v.  Martin, 
in  Man.  Reps.  595  ;  26  S.  C.  R.  135  ;  Richardson  v.  The  Canada  West  Farmers' 
huurance  Co.,  IG  U.  C.  C.  P.  430,  distinguished). 
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tlic  public,  and  wliich  was  proved,  and  indeed  admitted  hy 
Mr.  Collier  on  the  ar<i;nnient,  to  have  l)een  reeeive(l  hy  the 
plaintiffs.  The  enly  dillieidty  has  arisen  I'roin  there  i)('in<f  a 
i'rei^lit  note,  tli(>  terms  of  which  do  not  correspond  with  the  terms 
of  the  handbill.  j\Ii-.  Collier  contended,  on  the  authority  of  the 
case  he  chod  [Mmni  v.  Bal;r  (1S17).  2  Stark.  N.  P.  2r)r)],  that 
where  there  ar(>  two  sets  of  terms,  the  carrier  is  hound  to  consider 
that  one  as  bindintj  which  is  least  I'avourable  to  himscdf  and  most 
favourable  to  those  he  deals  with — a  rule  of  law  perfectly  clear '" 
{PhiUlps  V.  Kdwat'ds  (1858),  3  II.  &  X.  8i:5,  at  j).  820  : 
Pollock,  C.B.). 


^r/ierc  mai/  l>o  a  Special  Contract  notwithstandiiKi  it  conjlicln 
irilh  a  (lenenil  ^\ofici'. 

Xotici'  to  om'  Pii^iitcf  is  Xoticc  to  all  Partners, 

A  box  containine-  watch-cases  worth  185/.  was  sent  by  the 
plaintiff's  from  Liverpool  to  one  AValker,  th(>  assay  mastei-  iit 
C/liester,  to  be  assayed.  The  box  was  sent  by  Walker  to  the  mail- 
coach  office  at  Chester,  which  was  kept  by]\Irs.  Tomlinson,  directed 
to  the  plaintiff's  at  Liverpool.  The  box  was  lost,  and  there  was 
reason  to  suspect  that  it  was  stolen  out  of  the  coach-olHce  at 
Chester.  The  defendants  had  put  up  a  notice  in  the  otlice  that 
they  would  not  bo  accountable  for  any  parc(d  or  package  what- 
ever above  the  value  of  live  pounds  uidess  the  same  were  entered 
and  ])aid  for  accordin<;ly. 

"  There  is  no  doubt  that  connnon  carriers  may  limit  their 
responsibility  by  a  notice,  that  they  will  not  be  answerable  for 
jroods  of  more  than  a  certain  value  ;  i)ut  they  may,  notwithstaiidiu^i' 
a  general  notice  of  that  description,  be  i)ound  by  a  special  contract 
niade  with  any  individual.  Now  it  seems  to  me,  that  from  the 
conversacion  between  Mrs.  Tondinson  and  Walker,  if  that  were 
believ  .1,  the  jury  mijiht  very  well  infer  that  she  undertook  to 
carry  all  parcels  sent  by  Walker,  as  assay  master,  by  any  coaches 
of  which  she  was  a  ju-oprietor,  at  the  ordinary  rate  of  carriage. 
If  it  proved  a  contract,  I  hav(^  no  diliiculty  in  sayine-  it  would 
bind  all  the  partners  at  that  time,  and  all  who  might  afterwards 
become  so,  until  some  notice  of  an  intention  to  rescind  the  contract 
was  given  to  Walker.  It  (lo(!s  not  distinctly  appear  when  li'c 
notices  was  put  up  ;  if  it  was  put  uj)  before  this  conversa- 
tion with  Mrs.  Tondinson,  that  would  take  it  out  of  the  notice  ; 
if  it  was  introduced  at  a  subse([uent  period,  it  was  the  duty  et 
Mrs.  Tondinson,  if  she  meant  to  vary  the  course  of  dealing  with 
Walker,  '  >  uivc  him  sjjecial  notice  of  such  intention"  (//  'sli>/  v. 
Mcars  (1     ■      5  B.  &  (J.  504,  at  pp.  507,  508  :  Jnit/lci/,,} .). 
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Carrier  s  Knoidedi/e  of  the  Value  of  Contents 
no  Waiver  of  Xotice. 

In  Alfml  V.  Home  (1822),  3  Shirk,  IM,  Ahhott,  V..h,  was  of 
opinion  that  tli(>  takin;:^  of  a  parcel  by  tlio  defendant's  a^ent,  after 
notiee  of  tlie  value  of  the  contents,  did  not  amount  to  a  waiver  of 
the  notice  ;  and  said  that  there  was  no  case  in  which  it  had  been 
ileeided,  that  the  eflfect  of  a  notice  had  l)een  done  away  with  by 
the  mere  circumstance  that  the  carrier  knew  the  value  of  the 
contents  of  the  parcel. 

Xot/cc  I'll  Adi\vlisi'))unt ;    l\noided<ie  of  the  Vahie  does  not  take  the 
<  'use  out  of  t/ie  General  Rule. 

'■  Then^  are  two  decisions  in  conformity  with  our  present  opinion. 
Tiic  lirst  is  Harris  v.  I'uvL'n-ood  and  Another  (ISIO), .')  Taunt.  2t'c±. 
ill  that  case  the  j^oods  were  silk  :  the  carrier  had  circulated 
;in  advertisement,  declarini;'  his  char<i;e  for  the  carrying'  of  silk 
m)()ds  to  be  at  the  rate  of  {h.  -kd.  per  cwt.,  while  for  ordinary  bulky 
articles  he  charged  only  (Js.  JUit  he  was  held  to  be  protected  by 
an  advertisement  like  that  which  has  been  piil)lished  by  the  i)resent 
liefcndant.  It  is  not,  indeed,  distinctly  stated  that  the  carrier  at 
the  time  lie  receivetl  the  parcel  knew  that  it  contained  silk,  but 
that  fact  can  hardly  be  doubted,  because  the  parcel  was  to  be 
conveyed  to  Coventry,  where  tlie  plaintift' lived  ;  and  the  defendant 
liad  sent  a  copy  of  his  notice  to  him  there.  In  this  case  it  was  also 
held  that  it  was  not  incumbent  on  the  defendant  to  prove  affirma- 
tively that  he  had  used  reasonable  care,  but  that  the  proof  of 
iii'y;li;i;ence  lay  on  the  plaintiff.  In  the  case  of  Levi  v.  Waterlwuse 
(I'Sl;")),  1  Trice,  280,  it  was  proved  that  the  carrier's  servant,  who 
received  the  parcel,  knew  the  value  of  i'  s  contents,  but  Gihhs,  C.J., 
before  whom  the  cause  was  tried,  held  that  the  mere  knowledge  of 
the  value  did  not  take  the  case  out  of  the  <reneral  rule  :  and  his 
opinion  was  contirnied  by  the  Court  of  Exchequer  after  argument 
and  consideration,  and  a  rule  which  liad  been  obtained  for  settinii' 
ar^ide  the  verdict  was  discharged  "  (Marsh  v.  J/or)ie  (182(!), 
5  15.  &  V.  322,  at  pp.  327,  328  :  Abbott,  C.J.,  delivering  the 
j"  '^auent  of  the  court). 

Limitation  of  Carriers'  Common  Law  Liability  in  Cases  of 
jS\'Uli(jence,  Misconduct,  or  Fraud.    (27) 

i.  "  According  to  the  old  cases,  aie  construction  of  carriers' 
notices  had  this  limitation  put  upon  them,  that  according  to  the 
ordinary  terms  of  the  notice,  he  would  bo  responsible  for  gross 

Canadian  Cases. 
f27)  Leonard  v.  Aincican  Express  Co.,  26  U,  C.  Q.  13.  533. 
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Act "  iio^liooncc,  unless  lie  cxcliulcd  liis  liability  in  express  terms  " 
{Can'  V.  LaniMtih/re  and  )  orkuhire  Rail.  Co.  (1852),  7  Ex.  707, 
at  p.  711  :  Parke,  B.). 

A  Carrlrr  ))iai/  at  Common  Lnir  Ay  Special  Contract  limit  hin 
Responsihilitti  even  in  the  case  of  (Jross  Neyliijence.,  Misconduct, 
or  Fraud,  (28) 

2.  "  Tlio  cases  decided  in  our  courts  between  1832  and  18.>i 
established  .  .  .  that  a  carrier  niij^ht  l)y  a  special  notice 
make  a  contract  limiting'  his  responsibility  even  in  the  cases  .  .  . 
of  gross  negligence,  misconduct,  or  fraud  on  tlie  part  of  his 
servants,  .  .  .  In  Kerr  v.  Willan  (1817),  G  M.  &  8.  loO, 
decided  in  1817,  and  I  think  in  all  the  subsecpient  cases,  it  was 
held  that  the  notice,  to  be  eftectual,  must  be  brought  home  to  the 
particular  customer,  which,  in  my  opinion,  shows  that  the  condition 
operated  entirely  by  way  of  contract,  and  not  I)y  way  of  restriction 
on  the  public  profession.  So  completely  was  the  necessity  ot 
bringing  the  notice  home  to  the  particular  party  established,  that 
Jilr.  Smith,  in  the  iirst  edition  of  his  leading  cases  (which  was 
puldished  in  1837),  says,  '  If  this  notice  was  not  eomnnmicated  to 
the  employer,  it  was,  of  course,  incrt'ectual.'  And  this  expression 
of  the  self-evident  nature  of  the  proposition  has  been  allowed  to 


Canadian  Cases. 

(28)  111  an  action  against  defendants  as  common  carriers  f(jr  delay  in 
carrying  goods,  a  plea  setting  np  special  conditions  on  wliicli  the  goods  were 
received  was  held  good  as  exempting  defendants  from  liability  {Bates  v.  G.  W. 
Hail.  Co.,  24  U.  C.  Q.  B.  544). 

Defendants,  a  railway  company,  received  certain  plate  glass  to  be  carried  fur 
the  plaintiff,  who  signed  a  paper,  partly  written  and  partly  printed,  leipiestiiii; 
them  to  receive  it  npon  the  conditions  endorsed,  whicli  provided  that  tliey 
would  not  be  responsible  for  damage  done  to  any  china,  glass,  etc.,  delivered 
to  theiii  for  cai'riage  ;  and  definidauts  gave  a  receipt  with  the  same  conditiiins 
upon  it  : — Held,  liiat  such  delivery  and  accejitance  formed  a  special  contiact, 
whicli  was  valid  at  common  law,  and  exempted  defendant  from  injnry  to  tlie 
goods,  even  though  caused  by  gross  negligence  {Hamilton  v.  Grand  Trunk 
Hail.  Co.,  23  U.  C.  Q.  B.  COO). 

The  Carriers  Act  (11  Geo.  4,  and  1  AVill.  4,  c.  68)  is  not  in  force  in  Canada. 

See  Farr  v.  G.  IF.  Rail.  Co.,  3.5  U.  C.  Q.  B.  534  ;  Scott  v.  G.  W.  Hail.  Co., 
23  U.  C.  C.  P.  182  ;  Allen  v.  (/.  IF.  Rail.  Co.,  33  U.  C.  Q.  B.  483  ;  Railway  Act 
(Can.),  18fjS,  and  amending  Act  (34  Vict.  c.  43),  ami  remarks  of  Moss,  C.J.A., 
in  J''it::gerald  v.  Grand  Trunk  Rail.  Co.,  ante,  ]>.  391. 

It  has,  however,  been  re-enacted  in  British  Columbia.  Cases  respecting  tlii> 
branch  of  the  law  in  other  provinces  of  the  Dominion  and  not  coming  within 
the  Railway  Act  of  Canada  (51  Vict.  (I,).)  c.  29)  must,  therefore,  be  decided 
according  to  the  principles  of  the  common  law  {Dodson  v.  Grand  Trunk  Rail 
Co.,  2  Geldert  &  Oxley  (N.S.)  405). 
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>t;iii(l  in  all  the  editions  of  his  work,  without  rrmark  or  qualilicii- 
tidii  l)y  any  of  his  very  learned  editors.  My.  Smith  ])rocoeds  to 
add,  '  I'lit  if  it  ct.uld  l)o  brought  homo  to  his  knowledifo,  it  was 
looked  iipon  as  iiK'or[)()rated  into  his  a^ireement  with  the  carrier, 
and  he  heeanie  honnd  l)y  its  content'"  {I'eih  \.  Norl/i  Staifnrd- 
shln-  Hall.  Co.  (18(;:5),  lO  ll.  L.  ("as.  m,  at  pp.  ll»i,  •ltl5,'4<Ji3  : 
liiicL-hiirn.  .1.). 

.').  '•  It  seems  now  incont(>stal)lo  that  at  common  law,  it  is  open 
to  carriers  to  limit  their  common  law  liability  I)y  special  agreement 
with  the  consignors  of  <foods  ;  and  this,  accordine- to  some  decisions, 
even  to  the  extent  of  reliovine;  themselves  from  the  consoqnences  of 
their  own  ne<;litrenco "  (77ie  Peninsular  and  Oriental  Steam 
Nac/'iation  Co.  v.  Shand  (180")),  ?>  Mooro  P.  C.  (Ais.  (n.s.)  272, 
at  p,  293  :  Turner,  L.J.,  pronouncing-  the  judgment  of  the  Privy 
Council).  (29) 

■l.  ••  Carr  v.  Lancashire  and  Yorkshire  Hail.  Co.  (1852)  7  Ex. 
7<>7,  the  case  which  led  to  the  [)assing  of  the  Railway  and  Canal 
Ti'atHc  Act  (17  &  18  Vict.  c.  31),  is  also  a  strong  authority  in 
I'nvoiir  of  the  defendants.  In  that  case  the  horse  was  killed  hy  the 
gross  and  culpable  negligence  of  the  driver  of  another  train,  a 
si'r\ant  of  the  company,  and  if  the  horse  had  been  the  property  of 
a  stranger,  or  even  if  it  hiid  been  trespassing  on  the  railway  and 
cotild  not  get  out  of  the  way  of  the  coming  train,  the  company 
would  have  been  liable  ;  yet  the  Court  of  Exchequer  held  tluit,  as 
there  -as  a  stipulation  in  the  contract  of  carriage  that  the  horse 
should  1)0  carried  at  the  risk  of  the  person  sending  it,  they  must 
give  judgment  for  tlu;  defendants,  leaving  it  to  the  legislature,  if 
they  thought  fit,  to  alter  the  law  ;  an  appeal  which  the  legisla- 
ture very  soon  answered  by  passing  the  Railway  and  Canal  Traffic 

Canadian  Cases. 

(:i!))  Case  against  defendants  as  carriers  by  water  ibr  nei,'ligence  in  conveying 
Uie  plainliir.s  goods.  Tliird  pita  that  tlie  defendant  received  the  goods  on  an 
express  ngreenient  tlial  tliey  were  not  to  be  in  anywise  answeraljle  for  any  loss 
ur  ilaniage  which  niiglit  occur  in  the  coiu'se  of  the  carriage  or  delivery,  and 
thai  the  damage  hapi)ened  without  any  negligence  or  want  of  care  on  the  part 
of  the  defendants  or  their  servants.  It  was  proved  that  the  loss  was  occasioned 
liy  collision  on  the  lake,  and  that  the  plaintilf  by  his  agent  was  subject  to  the 
lisks  of  navigation.  Verdict  fur  the  defendant  upheld  (C'mfford  v.  Brown, 
11  r.  C.  Q.  B.,  p.  96). 

The  plaintilf  had  signed  an  agreement  whereljy  the  defendants  agreed  to 
fiiiry  [daintill's  cattle  on  their  railway  but  subject  to  a  condition  by  which 
the  plaintiff  undertook  all  risk  of  loss,  injury,  or  dannige,  in  conveyance 
and  (jiherwise  whether  arising  from  the  negligence,  default,  or  misconduct, 
iriiuinal  or  t>therwise,  (Ui  the  part  of  the  defendants  or  their  servants  : — 
//(/(/,  in  an  action  for  negligence  that  plaintilf  was  bound  by  the  condition, 
tliuugh  he  might  not  have  read  or  understood  tlie  paper  {U'liorkc  v.  G.  IV. 
Hail.  Co.,  23  U.  C.  '.i.  B.  427). 
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Act"'   (tiaUin    V.  London   and  Novlh  Wedcvn   UalL    Co.  (187')), 
L.  U.  10  Q.  B.  212,  iit  p.  210  :   Blackburn,  .].). 

For  tlic  Hailwiiy  iiu'l  CjiiKil  TnifHc  Act,  11^54,  sco  /")*V, 
\).  iJJi),  Section  VUi. 

T).  "  When  the  U;iil\v;iy  and  Canal  TrafHc  Act  \vas  jiassiM] 
[July  lOtli,  18")!]  the  law  in  respect  to  the  liability  of  carriers 
luul  been  nuich  relaxed,  and  the  Aveioht  of  tlie  decisions  at  that  time 
estal)lished  that  carriers  nii^lit  by  special  notice  make  contracts 
limitinji  their  res|ionsibility  even  in  cases  of  <;ross  iieolinonce,  mis- 
conduct, or  fraud  on  the  })art  of  their  servants"  {Dickson  v.  dvcal 
yoiilurn  Rail.  Co.  ( l88t;),  18  Q.  B.  U.  llC,  at  p.  I'JO  :  Lopi-s,  L.J.). 

().  ''This  (piestion  of  construction  must  be  decided  on  the  broad 
principle  which  has  been  so  loni;'  and  so  constantly  invoked  in  tlic 
inter[)retation  of  contracts  with  carriers  by  sea  as  well  as  by  land, 
viz.,  that  words  of  general  exception  from  liability  are  only 
intended  (unless  the  words  are  clear)  to  relieve  the  carrier  from 
liability  where  there  has  been  no  misconduct  or  default  on  his  i)art 
or  that  of  his  servants"  (Ste/'nnian  tf  Co.  v.  Anyier  Line,  [18'J1] 
1  Q.  B.  tULI,  at  !>.  023  :  JUncen,  L.J.). 


t 
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Railwaij  Cloak-room  Ticket. 

As  to  the  meaning  of  a  condition  upon  a  railway  cloak-room  ticivct 
that  a  railway  comj)any  ''  will  not  be  responsil)le  for  any  package 
exceetling  the  value  of  10/.,"  see  Van  Toll  v.  South  Eastern 
Rail.  Co.  (1802),  12  V.  B.  (n.s.)  75,  and  Rratt  v.  South  Eastern 
Rail.  Co.,  [18K7]  1  Q.  B.  718. 

(2)    Ticket  and  other  Document  in  Common  Form. 
The  Oj/'er  hij  the  Carrier. 

I.  Wliere  the  carrier  delivers  to  his  customer  a  document  in 
common  form  containing  the  terms  by  which  the  carrier  will  enter 
into  the  proposed  contract,  such  a  form  constitutes  the  carrier's 
offer. 

The  Acceptancy  by  tlie  Customer. 

II.  If  the  form  is  accepted  without  ol)jection  by  the  customer 
he  is,  as  a  general  rule,  bound  by  the  contents  of  the  form  ;  his  act 
amounts  to  an  acceptance  of  the  oft'er  made  to  him,  whether  lij 
reads  the  document  or  otherwise  informs  himself  of  its  contents  or 
not. 

Exceptions  to  tlie  above  General  Rule. 

(a)  Where  the  customer  may  reasonably  suppose  that  the  docu- 
ment contains  no  terms  at  all,  but  is  a  mere  acknowledgment  of  an 
agreement  not  intended  to  be  varied  by  special  t"    is. 
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(/>)  Whoro  there  is  fraud,  e.ij.,  where  tlie  conditions  arc  printed 
or  written  in  such  a  manner  as  to  mislead  the  customer. 

(r)  AVhere  without  fraud  the  document  is  misleading  and  the 
customer  is  actually  misled  by  it. 

III.  The  issuing  of  time  tables  amounts  to  a  promise  to  the 
|uiblic  at  large,  and  is  in  effect  as  if  made  to  each  individual 
conditionally.  On  his  fulfdling  the  condition  by  his  coming  and 
tondoring  the  price  of  a  ticket  it  becomes  an  absolute  contract. 

IV.  The  mere  taking  of  a  ticket  does  not  amount  to  a  contract 
oil  the  part  of  a  railway  company,  or  impose  upon  them  a  duty,  to 
Imvo  a  train  ready  to  start  at  the  time  at  which  a  passenger  is  led 
to  exfject  it.  In  order  to  maintain  an  action  it  is  incumbent  on 
the  passenger  to  show  either  a  breach  of  contract  or  a  breach  of 
some  legal  duty. 

v.  There  may  be  an  additional  parol  contract  besides  a  ticket, 
(lociiiiient,  or  paper  signed  by  the  customer. 

VI.  Where  a  document  is  complete  on  the  face  of  it  but  has 
something  upon  the  back  of  it  which  has  not  actually  been  brought 
to  the  notice  of  one  of  the  contracting  parties,  it  is  not  binding  in 
r('sp(>ct  of  what  is  on  the  l)ack. 

VII.  If  the  document  has  on  its  face  a  plain  and  unequivocal 
reference  to  conditions  printed  on  l)ack  of  it,  it  is  binding. 

VIII.  In  other  cases  if  the  person  receiving  the  ticket  or 
ilocument  did  not  see  or  know  that  there  was  any  writing  on  the 
tick(>t  or  document  he  is  not  bound  by  the  conditions  ;  if  he  knew 
there  was  writing,  and  knew  or  believed  that  the  writing  contained 
conditions,  then  he  is  bound  by  the  conditions.  If  he  knew  there  was 
writing  on  the  ticket  or  document,  but  did  not  know  or  believe  that 
the  writing  contained  conditions,  nevertheless  ho  would  be  bound 
if  tlie  delivering  of  the  ticket  or  document  to  him  in  such  a  manner 
tiiat  he  could  see  there  was  writing  upon  it,  was,  in  the  opinion  of 
till'  jury,  reasonable  notice  that  the  writing  contained  conditions. 

Tiie  al)ove  principles  are  well  illustrated  by  and  clearly  laid 
down  in  the  following  decisions  given  in  chronological  order  : — 

(8ee  also  post,  Section  XIV.  —  Passengers,  (a)  Passenger's 
Contract  with  Carrier.) 


The  Issuing  of  Time  Tables  amounts  to  a  Promise 
to  tlie  Public  at  large. 

1.  "It  seems  to  me  that,  if  the  company  promised  to  give 
tickets  for  a  train,  running  at  a  particular  hour  to  a  particular 
place,  to  any  one  who  would  come  to  the  station  and  tender  the 
l)rice  of  the  ticket,  it  is  a  good  contract  with  any  one  who  so 
comes.     I  take  it  to  be  clear  that  the  issuing  of  the  time  tables  in 
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this  way  amounts  in  tact  to  sncli  a  ]ironiis('  ;  any  ono  wlio  read 
tlioni  would  so  understand  tlioin.  Then,  is  it  a  good  contract  in 
law  ?  The  consideration  is  one  which  is  a  prejudice  to  the  i)ei'son 
who  makes  his  arrangements  with  a  view  to  the  tnlfilment  of  the 
contract,  and  conies  to  the  station  on  tli(^  faith  of  it.  Is  it  not  then 
within  the  principle  of  those  cases  in  which  it  has  been  held  that 
an  action  lies  on  a  contract  to  pay  a  reward  ?  There  the  promise 
is  to  tlie  public  at  large,  exactly  as  it  is  here;  it  is  in  eii'ect  the  saiuo 
as  if  made  to  each  individual  conditionally;  and,  on  an  individual 
fuliilling  the  condition,  it  is  an  absolute  contract  with  him,  and  he 
may  sue.  That  being  so,  there  is,  1  think,  a  contract"  {Denton  v. 
Great  Northern  Rail.  Co.  (185(3),  5  El.  &  Bl.  StJO,  at  pp.  865,  8(jG: 
Lord  Campbell,  CJ.). 

See  also  CarlHl  v.   Carhol/r  Smoke  Ball  Co.,   [1893]   1  Q.  B. 
25tj,  and  Johnston  v.  Boi/es,  [181»'J]  2  Ch.  73. 

llic  mere  Taking  of  a  Ticket  ic/thont  Reference  to  the  Time  Taldes, 
does  not  amount  to  a  Contract. 

2.  "  I  am  of  opinion  that  the  mere  taking  of  a  ticket  does  not 
amount  to  a  contract  on  the  part  of  a  railway  company,  or  iiniio^o 
upon  them  a  duty,  to  have  a  train  ready  to  start  at  the  time  at 
which  the  passenger  is  led  to  expect  it  :  and,  in  order  to  maintain 
an  action,  it  is  incumbent  on  the  plaintifF  to  shew  either  a  l)reaoh 
of  contract  or  a  breach  of  some  legal  duty.  If  there  were  any 
such  contract  here,  it  would  ap]iear  from  the  time-bills  pul)lished 
by  the  company  :  and  if  the  [ilaintitl"  (whose  duty  it  was  to  do  so) 
had  put  in  the  time-bill,  we  should  have  seen  what  the  real  contract 
was,  viz.,  that  the  comi)any  do  not  warrant  that  their  trains  shall 
arrive  with  punctuality  at  the  times  indicated  at  the  diti'ercnt 
stations.  There  clearly  was  nothing  like  a  special  contract  in  the 
talk  with  the  officials  on  the  platform  at  Cardiff.  A  mere  casual 
conversation  with  a  |)erson  whose  duty  it  is  to  open  and  shut  the 
carriage-doors  or  tlu*  like  cannot  amount  to  evidence  of  a  s{)ecial 
contract  with  the  company  ''  ( I/iirsf  v.  The  Great  Western  Rail .  Co, 
(1865),  19  C.  B.  (x.s.)  310,  at  pp.  .'517,  318  :  Erie,  C.J.). 


Written  Document  and  ^Additional  I'arol  Contract. 

3.  "  The  action  was  i'or  not  performing  a  contract  to  carry  certain 
cattle  to  King's  ('ross;  and  the  question  is,  whctln-r  there  was  any 
evidence  of  a  contract  to  carry  to  King's  Cross.  There  was  very 
distinct  parol  evidence  given  of  such  a  contract  ;  but  on  the  part  of 
the  defendants  there  was  a  paper  })ut  in  which  was  signed  by  the 
plaiiitift'  at  the  time  when  the  cattle  were  delivered,  and  in  that 
paper  the  terminus  ad  (jueni  was  stated  to  be  Nino  Elms  ;  and  the 
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(Icfoivliiiits  contondod  tluit  this  wiis  conclusive  ovidonco  tliat  tho 
coiitnict  was  to  carry  to  Nino  Elms,  and  no  fartluM*.  I  tliink  that 
it  is  not  so,  h(!causo  it  seems  clear  on  the  evidence  that  there 
may  have  been  a  contract  to  carry  to  Nine  Elms,  and  an  additional 
contract  to  carry  the  cattle  on  from  tlience  to  Kinj^'s  Cross.  The 
jiarol  evidence,  theretbre,  does  not  vary  or  contradict  the  written 
iloctnnent,  hut  only  makes  an  addition  to  it.  Parol  evidence  must 
he  admitted  as  to  one  important  term  of  the  contract,  viz.,  the 
jirice,  which  is  not  mentioned  in  the  written  document  ;  and  as 
there  is  strong-  evidence  of  the  aiUlitional  conti-act  to  carry  on  the 
cattle  to  King's  Cross,  it  also  must  be  admitted  "  (MuIjms  v. 
Lomlon  ami  South  Western  liail.  Co.  (186G),  L.  K.  1  C.  1\  33t5, 
at  pp.  33S,  :?:59  :  Erie,  C.J.).  (30) 
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Ali,<cncc  of  Knowledge  that  there  is  an;/  \Vriti)i(i  upon  the  Bark  of  a 
Ticket  which  is  Complete  iijion  the  Face  of  it  makes  the  Writimj 
upon,  the  Back  not  Bindinij. 

4.  "It  seems  to  me  that  it  would  l)e  extremely  dangerous,  not 
merely  with  regard  to  contracts  of  this  description,  but  with  regard 
to  all  contracts,  if  it  were  to  he  held  that  a  document  complete 
upon  the  face  of  it  can  be  exhibited  as  between  two  contracting 
parties,  and,  without  any  knowledge  of  anything  beside,  from  the 
mere  circumstance  that  upon  the  back  of  that  document  there  is 
something  else  printed  which  has  not  actually  been  brought  to  and 
has  not  come  to  the  notice  of  one  of  the  contracting  parties,  that 
contracting  party  is  to  be  held  to  have  assented  to  that  which  he 
has  not  seen,  of  which  he  knows  nothing,  and  which  is  not  in  any 
way  ostensibly  connected  with  that  which  is  printed  or  written 
uiion  tho  face  of  the  contract  presented  to  him  "  (^Henderson  v. 
Sti:venson  (1875),  L.  H.  2  li.  L.  Sc.  470,  at  p.  475  :  Lord 
Cairns,  L.C.).  (31) 

Canadian  Cases. 

(30)  PliiiiitifT  inu'ohasod  a  through  railway  ticket  from  Boston  (U.  S.)  to 
('iipi;  Brilon,  in  thu  coursu  of  wliicli  jouniey  lie  wm  obliged  to  cross  the 
hailiDur  of  St.  John  by  a  ferry  owned  by  the  defendants.  On  reaching  the 
feiiy  he  produced  his  ticket  to  the  collector  of  fares,  who  tore  off  and  retained 
a  iioition  of  it,  returning  the  remainder  of  the  ticket  to  the  jdaintitf,  and  then 
iilliiwing  him  to  go  on  board  the  ferry  boat  and  cross  the  harbour  : — Held,  that 
this  was  evidence  that  the  ticket  was  issued  in  Boston  by  the  defendants' 
autlioiity,  and  amountt'd  to  a  contract  by  them  with  the  plaintiff  to  convey  him 
■sil'i'ly  across  the  harbour  (MacJJonald  v.  Mayor  of  St.  John,  25  N.  B  Reps.  318). 

(31)  Bate  v.  Canaduin  and  Pacific  Rail.  Co.,  18  S.  C.  R.  G97.  In  this  case  it 
was  held  that  the  special  conditions  printed  in  the  ticket  not  having  been 
broiiglit  to  the  notice  of  the  plaintiff  she  was  not  bound  by  them  and  could 
recover  her  loss  from  the  company.  See  also  Anderson  v.  Caiuidian  and  Pacific 
Rail.  Co.,  17  0.  R.  752. 
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A  Reference  on  the  Face  of  tlic  Ticket  to  Conditions  on  the  Back  of 
it  makes  such  (  ond/tions  Bindimj. 

-  5.  "  On  the  deposit  of  ^oods  witli  a  biiilcc  wlio  rocoivos  reward. 
f<o  as  to  bring  tlie  case  within  tlielit'th  head  of  haiinients,  mentioned 
by  Lord  IJolt  in  Co(/i/s  v.  Bernard  (1701),  2  Ld.  Raym.  ilOlt,  tlie 
bailee  (unless  he  is  one  who  has  the  responsii)ilities  of  a  public  carrier 
or  innkeeper)  uiidertakes  no  further  <)l)lination  than  to  tak<>  ])r()|ier 
care  that  the  goods  are  safely  kept  tVom  loss  or  injury:  the  deposit 
and  receii)t  by  tho  bailee  for  nnviird  proves,  as  a  matter  of  law, 
that  the  bailee  received  them  on  the  terms  that  he  undertakes  thii«, 
and  is  responsilile  for  any  loss  or  injury  occasioned  by  any  neglect 
of  the  duty  which  he  has  thus  undertaken,     IJut  if  the  bailor  and 
bailee  agree  that  the  goods  shall  be  dtiposited  on  other  terms  flian 
those  implied  by  law,  tho  duty  of  the  bailee,  and  consecpiently  liis 
responsibility,  is  determined   by  the   terms  on  which  both   parties 
have  agreed.     And   it  is  clear  law  that  wdiere  there  is  a  writing,', 
into  whicli  the  terms  of  any  agreement  are  reduced,  the  terms  are 
to  be  regulated   by  that  writing.     And  though  one  of  the  parties 
may  not  liave  read  the  writing,  yet,  in  general,  he  is  bound  to  the 
other  by  those  terms;  and  that,  I  apjjndiend,  is  on  the  ground  that, 
by  assenting  to  the  contract  thus  reduced  to  writing,  he  represents 
to  the  other  side  tliat  he  has  made  himself  acquainted  with  the 
contents  of  that  writing  and  assents  to  them,  and  so  induces  the 
other  side  to  act  up(m  that  representation  by  entering  into  the  con- 
tract with  him,  and  is  conse(juentIy  precluded  from  denying  that 
he  did  make  himself  ac(|uainted  with  those  terms.     But  then  the 
preclusion  only  exists  when  the  case  is  brought  within  the  rule  so 
carefully  and  accuratcdy  laid  down  by  Parke,  B.,  in  delivering  tho 
judgment  of  the   Excdu'ijuer  in   Freeman  v.   Cooke  (lfci4(S),   2  Ex. 
(')54  at  p.  tlt];^,  that  is,  if  he  '  means  his  representation  to  be  acted 
upon,  and  that  it  is  acted  upon  accordingly,  and  if,  whatever  a 
man's  real  intention  may  be,  he  so  conducts  himself  that  a  rijasonable 
man  would  take  the  representation  to  bo  true,  and  believe  that  it 
was  meant  that  he  should  act  upon  it,  and  did  act  upon  it  as  true, 
And  accordingly,  in  Allan  v.  Mawson  (1814),  4  Camp.  115  where 
the  plaintiff  had   taken  an  instrunu'ut  which   on  a  cursory  view 
ai>peared  to  be  a  draft  on  Sir  John  Perring  and  others,  bankers, 
London,  but  with  the  word  '  at '  in  very  small  letters  enclosed  in 
the  hook  of  the  S  of  the  Sir,  so  as  to  make  it  at  least  doubtl'iil 
whether  the  instrument  did  not  purport  to  be  a  promissory  note, 
Gilihs,  (.'.J.,  asked  the  jury  whether  the  word  'at'  was  so  inserteJ 
for  the  purpose  of  decei)tion,  for  if  so,  it  was  to  be  struck  out,  and 
the  instrument  was  a  bill  of  exchange  in  fact.     A  similar  decision, 
mentioned  by  Loi>l  Ilardicirke,  in  2  Atk.  32,  had  been  come  to  h\ 
Lord  Macclesfield  in  a  case  where  a  man  gave  a  girl  a  promis.'-ory 


nESTniCTION   OF    CARUIKU  S  ODLIGATIONK,    ETC. 


405 


k  of 

),  the 
vrrii'V 

f   lilW, 

■s  tills 

or  iuiil 

IS  ♦b'.in 

\\\w  lii^ 

piirti'"!* 

.vritii'^i' 
mis  arc 
.  parties 
(\  to  tilt' 
mil  tluit. 
jjirer^t'nts 
with  tlie 
lucos  the 
,  tlie  oon- 
,.injr  tlwt 

then  tlio 
•uU"  so 

iM-in^  tlie 

6),  -l  l'^>'; 
3  be  noted 
liutt'Vi'r  a 
rcasunablo 
eve  tlv.it  it 
it  as  true.' 
15  where 
•sory  view 
i,  biuilvers, 
nicloseil  i« 
it  (loul)tl'"l 
issory  note. 
so  inserteil 
sk  out,  untl 
ur  decision, 
como  tol>y 


note  for  '  20/.  value  received,  which  I  promise  never  to  pay,'  and 
the  word  '  iK'ver '  was  rojected.  I'otli  of  those  cases  seem  to  me 
to  proceed  on  tJK^  ground  that  in  neither  ease  could  the  defendant 
MS  !i  reasonahle  niiin,  lielieve  that  the  other  jiarty  had  read  tlie 
words  inserted  for  the  purpose  of  deceit,  or  that  I  lie  other  party 
ineniit  to  re[ireseiit  to  the  defendant  that  he  liad  done  so. 

'•The decision  in  llendersnii  v.  Stecenson  (IfST'v),  L.  H.  2  ILL.  Se. 
170  seems  to  nie  to  ])roceed  on  the  same  principle,  hut  to  carry 
it  one  step  further.  There  was  no  fraud  or  intentional  deception 
foiiiid  in  that  case,  as  there  had  lieen  in  the  two  just  cited,  hut 
there  was  nothin;;'  to  shew  that  the  steamboat  com])any,  who  v.ore 
the  ih'feiKhmts  in  that  case,  or  those  who  represented  them,  as 
reasonable  men,  would  believe,  from  the  conduct  of  the  passen;j,er, 
that  he  had  represented  to  tliem  that  lie  had  read  or  looked  at  the 
liaek  of  the  ticket.,  and  in  point  of  fact  he  had  not. 

"  Lord  Cairns,  L.(J.,  says  :  '  on  the  face  of  this  ticket  there  are 
letters  indicating-  the  name  of  the  steamboat  company,  and  the 
words  '  Dulilin  to  Whitehaven.'  Tiiis  clearly,  if  the  matter  had  so 
rented,  would  have  iieen  evidence  of  a  contract  on  the  part  of  the 
steam  packet  company  to  carrv  the  person  to  whom  the  ticket  was 
hamled,  in  consideration  of  the  money  which  he  had  ])aid  to  them, 
from  Dublin  to  Whitehaven,  and  to  use  all  reasonable  care  in  the 
course  of  their  undertaking-  so  to  carry  him.'  He  then  ])oints  out 
that  there  was  no  reference  on  the  face  of  the  ticket  to  that  wdiich 
was  jirinted  on  th(>  back,  and  that  the  evidence  was  that  the 
piissone-cr  had  not,  in  fact,  read  what  was  on  the  liack  of  the  ticket, 
and  proceeds  :  '  Th(>  present  is  a  case  in  which  there  was  no 
reference  whatever  upon  the  face  of  the  ticket  to  anything  other 
tluin  that  which  was  written  ujion  the  face.  Upon  that  which  was 
jiiveii  to  the  passenger,  and  which  he  read,  and  of  which  he  was 
a\var(>,  there  was  a  contract  complete  and  self-contained,  without 
anything  dehors.  Those  wdio  were  satisfied  to  hand  to  the 
passenger  such  a  contract,  complete  upon  the  face  of  if'.,  and  to 
receive  his  money  upon  its  being  so  handed  to  him,  must  he  taken, 
as  it  seems  to  me,  to  have  made  that  contract,  and  that  contract 
only,  with  the  passenger  ;  and  the  passenger,  on  his  receiving  the 
ticket  in  that  form,  and  without  knowing  of  anything  beyond, 
must  be  taken  to  have  made  a  contract  according  to  that  which 
was  expressed  and  .shown  to  him.'  It  certainly  seems  to  me  that 
this  is,  in  other  words,  to  say  that,  though  the  ticket  was  the 
contract,  the  passenger  receiving  such  a  ticket  had  not  so  conducted 
hiiii-;(df  as  to  justify  the  steam  packet  company,  or  their  servants, 
us  reasonable  men,  in  thinking  that  he  had  read,  or  ought  to  have 
read,  or  otherwise  made  himself  acquainted  with,  what  was  on  the 
hack  of  the  ticket,  and  consequently  that  the  passenger  was  not 
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])r('('ln(l('(l  from  showing  tliiit,  in  fiict,  Ik*  kn(>\v  notliin^  of  wliiit 
was  on  tho  hack.  Uut,  in  the  pn^scnt  case,  the  ticket -lias  on  the 
faoo  of  it  a  |ilain  and  uni'(|iiivocal  reference  to  the  conditions 
printed  on  the  hack  of  it,  ami  any  person  wiio  ri'a(i>  that  reference 
could,  without  ditHcuity,  look  at  the  i)ack  and  see  what  tlie>c 
conditions  were  ;  and  tiiat  l)eine;  so,  the  (piestion  conie<  to  he, 
whether  tho  plaintitf  is  not  precluded  from  settin;;-  up  that 
Mr.  Harris,  who  ucte<l  for  her  in  taking'  her  ticket,  never  looked 
at  the  faco  of  the  ticket  or  hestowed  a  th()Ue;lit  on  what  the  con- 
ditions were  ;  in  other  words,  whether,  liy  depositine;  the  ;j,oods 
and  takine-  this  tickt-t,  lie  did  not  so  act  as  to  assert  to  the  defen- 
dants that  he  had  looked  at  and  read  t\u)  ticket  and  iiscertained  its 
terms,  or  was  content  to  he  hound  hy  them  without  ascertaining; 
them,  and  so  induced  them  to  enter  into  the  contract  with  him  in 
the  helief  that  he  had  assented  to  its  terms.  1  think  he  has  so 
acted"  (//<(/-m  v.  a  mil  \V<'.'<tern  Hail.  Co.  (1870),  1  Q.  15.  I), 
.'il'),  at  pp.  Tj^II,  5o(J,  581,  ')',\2  :    lilarklmni,  J.). 

^1  Refen'iife  on  tfte  Fact'  of  the  TicLcl  to  ContJilious  on  tin'  Ihirl: 
of  it  is  ReasonaJile  Notice — I'rojicr  hirrction  to  tin-  .hicij. 

().  "  In  an  ordinary  case,  where  an  action  is  hrou^ht  on  a  written 
ae;reement  which  is  signed  hy  the  defendant,  tho  aereement  is 
proved  l)y  [)rovin;i;  his  sieiiatiire,  and,  in  tiie  ahsence  of  fraud,  it  is 
wholly  immaterial  that  he  has  not  read  the  a;^reement  and  does  not 
know  its  contents.  The  parties  may,  however,  reduce  their  a<rreo- 
ment  into  writinif,  so  that  the  writine-  constitutes  tlu;  soh^  evideuco 
of  the  a<freement,  without  sio;iiinif  it  ;  hut  in  that  case  there  nnist 
be  evidence  independently  of  tho  ae;reement  itself  to  prove  that  tlio 
defendant  has  assented  to  it.  In  that  case,  also,  if  it  is  proved  that 
tho  defendant  has  assentcil  to  the  writine-  constitutin<f  the  agree- 
ment hetween  the  parties,  it  is,  in  the  ahsence  of  I'rauil,  immaterial 
that  the  defendant  had  not  read  the  agreement  and  did  not  know- 
its  contents.  Now  if  in  tho  course  of  makine-  a  contract  one  ])arty 
delivers  to  another  a  ])a])er  containing  writing',  and  the  party 
receiving  the  paper  knows  that  the  i)aper  contains  conditions  which 
the  party  delivering  it  intends  to  constitute  the  contract,  I  have  no 
doubt  that  the  party  receiving  the  paper  does,  hy  receiving  and 
keeping  it,  assent  to  the  conditions  contained  in  it,  although  he 
does  not  read  them,  and  does  not  know  what  they  are.  i  hold 
therefore  that  the  case  of  Harris  v.  (rreat  Western  Hail.  (  <>. 
(1876),  1  Q.  B.  D.  f)l')  was  rightly  decided,  because  in  that  case 
the  plaintifl"  admitted  on  cross-examination,  that  he  believed  there 
were  some  conditions  on  the  ticket.  On  the  other  hand,  the  ca^e 
of  Henderson  v.  Stevenson  (INTT)),  L.  R.  2  H.  L.  8c.  470  is  a 
conclusive  authority  that  if  the  person  receiving  the  ticket  does  not 
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know  tliiit  there  is  any  \vrit,in;j;  upon  the  hiick  of  tlie  ticket,  he  is 

not  lioiind  l)y  a  condition   printed  on  the  l)acU.     Tiie  facts  in  tho 

ciises  licfore  us  ditVci-   IVoni    thosc^  in    hoth    //<ii(l<i\t(>n  v.  Slrrcnsun 

and  llitrrlx  v.  (irait    \\'(\<l<i'ii  luill.  Co.,  heeause  in    liotli    the  cases 

wliieh  liave  l)e(>M  ar^iiied   l)cf(pre   IIS,  tliou;;li  the  plaintiilfs  admitted 

tli;it  tliey  knew  there  wa-i   writin;;-  on   llie   liaclv  of  tlie  ticket,  they 

swore  not   only  tiiat    they  did   not    read   it,    Init    that   they  did    not 

know  or  ixdieve  tliat  the  writin;;'  contained  conditions,  and  we  are 

to  consi(h'r   whether,  uixh'r  those  circumstances,  we  can  lay  down 

as  a  matter  of  law  either   that  the  plaintiiV  is  hound  or  that  he  is 

not  l)ound  l»y  the  conditions  contained  in  the  ticket,  or  whether  his 

hein;;'  hound  depends  on  some  i|uestion  of  fact  to  lie  determined  hy 

the  jury,  and  if  so,  whether,  in  the  present  case,  the  ri^ht  (juestion 

was  left  to  the  jury.     Now,  1   am  of  opinion  that  we  cannot  hiy 

down,  as  a  matter  of  law,  either  that  tlu^  plaintitV  was  hound  or 

that  he  was  not  l)oiin<l   hy  the  conditions  printed  on   the  ticket, 

I'rom  the  mere  fact  that  he  knew  there   was   writinif  on   the  ticket, 

hut  did  not  know  that  the  writing  contiiined  conditions.     I  think 

there  may  he  cases  in  which  a  paper  containing-  writing  is  d(divered 

liy  one  party  to  another  in  the  course  of  a   hiisines .  transaction, 

where   it    would    he   (juite   rcasonilile   that   the  jiarty  receiving   it 

-hould  assume  tliat  tho  writinif  contained  in  it  no  condition,  and 

should   |»iit   it   in   his    pocket    unread.      For  instance,   if  a   person 

(hiving  through    a    turnpike-gate  received  a   ticket  u])on  jiaying 

the  toll,  he  might   reasoiKihly  assume  that  the  ohject  of  the  ticket 

was  that  hy  j)roducing  it  he   might  ho  free  from  paying  toll  at 

some  other  turnpike-gate,  and   might  put  it  in  liis  pocket  unread. 

On  the  other  hand,  if  a  person  wlio  ships  goods  to  he  carried  on  a 

voyage  hy  sea  receives  a  hill  of  lading  signed  hy  the  master,  he 

would   plainly  hc^  hound  hy  it,  although  afterwards  in  an  action 

against  tho  shi|)owner  for  the  loss  of  the  goods,  he  might  swear 

that  lie  had  never  read  the  hill  of  ladine;,  and  that  he  did  not  know 

that  it  contained  the  terms  of  the  contract  of  carriage,  and  that  the 

sliipowner  was  protected  hy  the  exceptions  contained  in  it.     Now 

the  reason  why  the  person  receiving  tho  hill  of  lading  would  he 

bound  seems  to  me  to  he  that  in  the  great  ijiajority  of  cases  persons 

shipping  goods  do  know  that  the  hill  of  lading  contains  the  terms 

of  the  contract  of  c.irriag(!  ;  and  the   shipowner,  or  the  inastei 

(lolivoring  the  hill  of  lading,  is  entitled  to  assume  that  the  person 

sliip})iug  goods  has  tliat  knowledge.     It  is.  however,  quite  possihle 

to  sup[)ose  that  a  person  who  is  neither  a  man  of  husiness  nor  a 

liiwyer  might  on  sonu;  particular  occasion  ship  goods  without  the 

least  knowledge  of  what  a  hill  of  lading  was,  hut  in  my  opinion 

such  a  person  must  hear  the  conse([ucncos  of  his  own  exceptional 

ignorance,  it  heing  phiinly  impossihle  that  husiuess  could  he  carried 
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on  if  every  person  who  delivers  a  bill  of  lading  had  to  stop  to 
explain  what  a  bill  of  lading  was. 

"  Now  the  question  wo  have  to  consider  is  whether  the  railway 
company  were  entitled  to  assume  that  a  person  depositing  luggage, 
and  receiving  a  ticket  in  such  a  way  that  he  could  see  that  some 
writing  was  printed  on  it,  would  understand  that  the  writing 
contained  the  conditions  of  contract,  and  this  seems  to  me  to 
depend  upon  whether  people  in  general  would  in  fact,  and 
naturally,  draw  that  inference.  The  railway  company,  as  it  seems 
to  me,  must  be  entitled  to  make  son.e  assumptions  respecting  the 
person  who  deposits  luggage  with  them  :  I  think  they  are  entitled 
to  assume  that  he  can  read,  and  that  he  understands  the  English 
language,  and  that  he  pays  such  attention  to  what  he  is  about  as 
may  be  reasonably  expected  from  a  person  in  such  a  transaction  as 
that  of  depositing  luggage  in  a  cloak-room.  The  railway  company 
must,  however,  take  mankind  as  they  find  them,  and  if  what  they 
do  is  sufficient  to  inform  people  in  general  that  the  ticket  contains 
conditions,  I  think  that  a  particular  plaintiff  ought  not  to  be  in  a 
better  position  than  other  persons  on  account  of  his  exceptional 
ignorance  or  stupidity  or  carelessness.  But  if  what  the  railway  com- 
pany do  is  not  sufficient  to  convey  to  the  minds  of  people  in  general 
that  the  ticket  contains  conditions,  then  they  have  received  goods 
on  deposit  without  obtaining  the  consent  of  the  persons  depositing 
them  to  the  conditions  limiting  their  liability.  I  am  of  opinion, 
therefore,  that  the  proper  direction  to  leave  to  the  jury  in  these 
cases  is,  that  if  the  person  receiving  the  ticket  did  not  see  or  know 
that  there  was  any  writing  on  the  ticket,  he  is  not  bound  by  the 
conditions  ;  that  if  he  knew  there  was  writing,  and  knew  or 
believed  that  the  writing  contained  conditions,  then  he  is  bound  by 
the  conditions  ;  that  if  he  knew  there  was  writing  on  the  ticket, 
but  did  not  know  or  believe  that  the  writing  contained  conditions, 
nevertheless  he  would  be  bound,  if  the  delivering  of  the  ticket  to 
him  in  such  a  manner  that  he  could  see  there  was  writing  upon  it, 
was,  in  the  opinion  of  the  jury,  reasonable  notice  that  the  writing 
contained  conditions"  (Parker  v.  South  Eastern  Rail.  Co.  (1877), 
2  C.  P.  D.  416,  at  pp.  421,  422,  423 :  Mellish,  L.J.).  (32) 


Principles  deducihle  from  an  Examination  of  the  Authorities. 

7.  "  We  now  proceed  to  state  the  principles  which  we  deduce 
from  this  examination  of  the  authorities   [Zum  v.  South  Eastern 

Canadian  Cases. 

(32)  In  Bate  v.  Canadian  and  Pacific  Rail.  Co.,  14  0.  R.  627,  the  learned 
judge  charged  the  jury,  that  unless  the  plaintiffs  attention  was  drawn  to  tlie 
ticket  sufficiently  to  make  her  understand  that  she  was  signing  something  more 
than  ordinary  to  passengers  obtaining  a  ticket  to  go  to  some  particular  place 
and  return,  then  she  was  not  bound  by  it. 
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Bail  Co.  (1869),  L.  R.  4  Q.  B.  539  ;  Henderson  v.  Stevenson 
(1875),  L.  R.  2  H.  L.  Sc.  470  ;  Harris  v.  Great  Western  Rail.  Co. 
(187(1),  1  Q.  B.  D.  515  ;  Parker  y.  South  Eastern  Rail.  To.  (1877), 
2  ('.  P.  D.  416  ;  and  Burke  v.  Sovth  Eastern  Rail.  Co.  (1879), 
5  (\  P.  D.  1],  and  to  apph'  them  to  the  case  bolbro  us.  Thrown 
into  a  ^onoral  form  the  rosult  of  the  authorities  considorod  appears 
to  l)('  as  follows  :  A  ^reat  number  of  contracts  are  in  the  present 
state  of  society  made  hy  the  delivery  by  one  of  the  contracting 
parties  to  the  other  of  a  document  in  a  common  form,  statin<f  the 
terms  by  which  the  person  delivering  it  will  enter  into  the  proposed 
contract.  Such  a  form  constitutes  the  offer  of  the  party  who 
tenders  it.  If  the  form  is  accepted  without  objection  by  the  person 
to  whom  it  is  tendered  this  person  is  as  a  general  rule  bound  by 
its  contents,  and  his  act  amounts  to  an  acceptance  of  the  offer  made 
to  him,  whether  he  reads  the  document  or  otherwise  informs  himself 
of  its  contents  or  not.  To  this  general  rule  however  there  are  a 
variety  of  exceptions. 

"(1.)  In  the  first  place,  the  nature  of  the  transaction  maybe  such 
that  the  person  accepting  the  document  may  suppose,  not  unreason- 
ably, that  the  document  contains  no  terms  at  all,  but  is  a  mere 
aokiiowledgment  of  an  agreement  not  intended  to  be  varied  by 
special  terms.  Some  illustrations  of  this  exception  may  be  found  in 
the  judgments  in  Parker  v.  South  Eastern  Rail.  O).  (1877),  2  C  P.  D. 
416,  and  in  the  language  of  some  of  the  Lords  in  Henderson  v. 
Stevenson  (1875),  L.  R.  2  H.  L.  Sc.  470,  though  these  must  be 
received  with  caution  for  reasons  given  by  Lord  Blackhurn  in 
Harris  v.  Great  Western  Rail.  Co.  (1876),  1  Q.  B.  D.  515,  at  p.  532. 

"  (2.)  A  second  exception  would  be  the  case  of  fraud,  as,  if  the 
conditions  were  printed  in  such  a  manner  as  to  mislead  the  person 
accepting  the  document. 

"  (3.)  A  third  exception  occurs,  if,  without  being  fraudulent,  the 
document  is  misleading  and  does  actually  mislead  the  person  who 
has  taken  it.  The  case  of  Henderson  v.  Stevenson  (1875),  L.  R. 
2  H.  L.  Sc.  470,  is  an  illustration  of  this.  (33) 

"(4.)  An  exception  has  been  suggested  of  conditions  unreasonable 
in  themselves  or  irrelevant  to  the  main  purpose  of  the  contract. 
Lord  Bramwell  suggests  some  illustrations  of  this  in  his  judgment 
in  Parker  v.  South  Eastern  Rail.  Co.  (1877),  2  C.  P.  D.  416,  at 
p.  428.  One  is  the  case  of  a  ticket  having  on  it  a  condition  that 
the  goods  deposited  in  a  cloak-room  should  become  the  absolute 
property  of  the  railway  if  not  removed  in  two  days.  We  are  aware 
of  no  absolute  decision  on  this  point,  nor  is  it  material  to  the 
present  case"  {Watkins  v.  Rymill  (1883),   10  Q.  B.  D.  178,  at 

Canadian  Caaes. 
(33)  Bate  v.  Canadian  and  Pacific  Rail.  Co.,  aiite,  p.  403. 
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pp.  188,  189  :  Stephen,  J.,  delivering  the  judgment  of  the  court 
{Ifaickins,  J.,  Stephen,  J.,  and  Watk/'n  Williams,  '!.)). 

8.  "  My  Lords,  the  only  question  that  arose  on  the  trial  of  this 
action  was  whether  the  plaintiff  was  hound  hy  certain  conditions 
limiting  the  lial)ility  of  the  defendants,  who  had  engaged  to  carry 
her  on  their  steamer  from  Philadelphia  to  Liverpool.  The  plaintiff 
paid  her  passage-money  and  received  a  ticket  from  the  defendants. 
On  that  ticket  undoubtedly  there  were  a  great  number  of  conditions 
detailed.  The  ticket  began  by  stating  that  each  jiassenger  would 
be  required  to  provide  bedding  and  eating  utensils,  and  then  it 
continued  :  '  It  is  mutually  agreed  for  the  consideration  aforesaid 
that  this  ticket  is  issued  and  accepted  upon  the  following  conditions.' 
Then  follow  a  number  of  conditions,  beginning  under  the  letter  (a) 
and  going  down  to  the  letter  (/)  ;  the  condition  in  question  was 
one  under  letter  (d)  :  '  The  company  is  not  under  any  circum- 
stances liable  to  an  amount  exceeding  100  dols.  for  loss  of  or  in jurv 
to  the  passenger  or  his  luggage.' 

"  My  Lords,  three  questions  were  left  to  the  jury  :  '  (1)  Did  the 
plaintiff'  know  that  there  was  writing  or  printing  on  the  ticket  ? ' 
That  question  they  answered  in  the  alfirmative.  '  (2)  Did  she 
know  that  the  writing  or  printing  on  the  ticket  contained  conditions 
relating  to  the  terms  of  the  contract  of  carriage  ? '  That  they 
answered  in  the  negative.  '  (IJ)  Did  the  defendants  do  what  was 
reasonably  sufHcient  to  give  the  jdaintiff'  notice  of  the  conditions  ?  ' 
That  they  answered  in  the  negative  also. 

"  Now,  those  are  questions  which  the  majority  of  the  ( Viurt  of 
Appeal  IMcUish  and  /hi<f<falliu/,  L.JJ.],  in  the  case  of  /'ar/ycr  v. 
South  Eastern  Hail.  (\k  (1877),  2  ('.  P.  D.  410,  pointed  out,  by 
their  judgment,  ought  to  be  left  to  the  jury.  That  was  a  case,  in 
its  broad  features,  very  similar  to  this,  inasmuch  as  the  plaintiff 
there  had  dei)osited  some  luggage  at  tlu^  luggage  office  of  one  of 
the  railway  companies,  and  received  in  return  for  the  deposit  of  th<' 
luggage  a  ticket  on  which  there  was  printed  '  See  back,'  and  on  the 
back  were  certain  conditions  by  which  it  was  sought  to  limit 
the  liability  of  the  company.  The  majority  of  the  Court  of  Appeal 
held  that  they  could  not  say,  as  matter  of  law,  that  by  reason  of 
taking  that  ticket  in  exchange  for  the  goods  the  plaintiff  was  bound 
by  the  conditions  ;  that  there  were  questions  to  be  determined  by 
the  jury,  and  that  upon  their  determination  would  depend  the 
lial)ility  of  the  defendants"  (Richardson,  Spence  S,'  Co.  and  '■''Lord 
Goiif/h"  Steamship  Co.  v.  Rowntree.,  [181)4]  A.  C.  217,  at  pp.  211), 
220  :  Lord  Ilerschell,  L.O.). 
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SECTION  VII. 

THE    CARRIERS    ACT,    1830.(34) 
(11  Gko.  i  &  1  Will.  -1,  c.  (18.) 

In  t.li(>  last  section  the  rostrit'tion  of  tlio  ol)li<rations  and  liability 
of  common  carriers  by  public  notices  and  special  contracts  was 
dealt  with.  Now  the  statutori/  limitations  of  a  carrier's  liability 
will  1)6  dealt  with.  Tho  first  statute  that  was  passed  in  this  con- 
nexion was  the  Carriers  Act,  18150.  Before  dealin<f  with  that 
statute  itself,  tho  history  of  tho  circumstances  under  which  it  was 
passed  should  b(>  ifiven,  and  that  cannot  be  better  done  than  by 
the  followin";  authoritative  statement  of  Mr.  Justice  Blackburn, 


Jlistorij  of  the  Circumstances  under  which  tJw 
Carriers  Act,  1830,  was  passed. 

"At  the  common  law  a  carrier  who  received  goods  as  such  was 
responsible  for  every  injury  occasioned  to  them  by  any  means 
exc(ipt  the  act  of  God  or  of  tho  Queen's  enemies.  He  was  also 
bound  to  receive  goods  tendered  to  him  for  carriage,  and  was  liable 
to  an  action  if  he  refused  to  receive  th(>m  without  reasonable  excuse; 
and  such  an  action  may  still  be  maintained  {Crouch  v.  London  and 
^''orth  Wixtern  Rail.  Co.  (1854),  14  V.  B.  255).  But  many  years 
ago  a  practice  began  by  which  carriers  sought  to  restrict  their 
liability  by  giving  notice  that  they  would  not  be  answerabl(>  for  loss, 
except  on  conditions  limiting  the  extent  of  their  common  law  liability 
as  carriers.  The  effect  of  such  a  notice  is  discussed  in  (rilihon  v. 
Piii/nton  (17Gl>),  4  Burr.  22119.  It  is  apparent  from  that  case  that 
the  practice  was  not  then  new,  though  I  cannot  find  when  it  first 
arose.  After  17(511,  and  before  23rd  July  1830,  when  the  first 
Carriers  Act  (11  Geo.  4  &  1  Will.  4,  c.  GS)  received  the  Royal 
assent,  the  cases  on  carriers'  notices  are  very  numerous. 

"Mr.  Justice  Stori/,  in  his  (-ommentaries  on  the  Law  of  Bail- 
ments, §  541)  (published  in  1832,  after  the  Carriers  Act,  but  in 
America,  where  that  Act  had  no  effect),  states,  as  I  think  accurately, 
what  was  the  effect  of  tho  decisions  up  to  the  time.  '  It  was,'  says 
he,  '  formerly  a  (luestion  of  much  doubt  how  far  connnon  carriers 
on  land  could  by  contract  limit  their  responsil)ility,  upon  the 
ground  that,  exercising  a  public  employment,  they  are  bound  to 

Canadian  Cases. 

(.34)  "  Til  is  case  is  to  be  decided  according  to  the  principles  of  the  common 
law,  mitlier  the  English  Carriers  Act,  l "30,  nor  the  Railway  and  Canal  Traffic 
Act  of  1854  being  in  force  in  this  provi.  '.  The  numerous  cases  cited  at  the 
aij^iunent  liave,  tlierefore,  only  a  partial  aj.plicalion,  and  will  aid  us  chiefly  by 
wav  of  illustration  and  analogy  "  {Do^l)lonv,  Grand  Trunk  Kail.  Co.,  2  Qeldert& 
Oxley  (N.S.) :  Sir  IVilliam  Young,  C.J.). 
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carry  for  a  reasonable  compensation,  and  have  no  right  to  change 
thoir  coninicn  law  rights  and  duties.  And  it  was  said  that,  like 
innkeepers,  they  were  hound  to  receive  and  acconunodate  all 
persons,  as  far  as  they  may,  and  could  not  insist  upon  special  and 
qualitied  terms.  The  right,  however,  of  making  such  qualified 
acceptances  by  common  carriers  seems  to  have  been  asserted  in 
early  times.  Lord  Coke  declared  it  in  a  note  to  Soulhcofe''s  ('itsi\ 
4  Co.  Rep.  84,  and  it  was  admitted  in  Mors  v.  Slue  (1G73), 
1  Vent.  lyO.  It  is  now  recognized  and  settled  beyond  any 
reasonable  doubt.'  So  far  the  passage  is  cited  and  adopted  in  the 
judgment  of  the  Court  of  Connnon  Pleas  in  AksIIh  v.  Manvhesler, 
etc.  Rail.  Co.  (1852),  10  C.  B.  454,  at  p.  47;$,  a  case  deeidetl 
in  1852,  to  which  I  shall  hereafter  have  to  call  attention  ;  and  so 
far  I  think  this,  according  to  the  decisions  subsequent  to  1832 
still  remained  law  in  1854,  when  the  Hallway  and  Canal  Traffic 
Act  (17  &  18  Vict.  c.  31)  was  passed.  But  Mr.  Justice  Stor>/  pro- 
ceeds to  say :  '  Still,  however,  it  is  to  be  understood  that  connnon 
carriers  cannot  by  any  sj)ecial  agreement  exempt  themselves  from 
all  responsibility,  so  as  to  evade  altogether  the  salutary  policy  of 
the  connnon  law.  They  cannot,  therefore,  by  a  special  notice, 
exempt  themselves  from  responsibility  in  cases  of  gross  negligence 
and  fraud,  or,  by  demanding  an  exorbitant  price,  compel  the  owner 
of  the  goods  to  yield  to  unjust  and  oppressive  limitations  of  their 
rights.  And  the  carrier  will  be  equally  liable  in  case  of  the  fraud 
or  misconduct  of  his  servants,  as  he  would  be  in  case  of  his  own 
personal  fraud  or  misconduct.' 

"  In  my  opinion,  the  weight  of  authority  was  in  1832  in  favour 
of  this  view  of  the  law,  but  the  cases  decided  in  our  courts  between 
1832  and  1854  established  that  this  was  not  law,  and  that  a  carrier 
might  by  a  special  notice  make  a  contract  limiting  his  responsibility 
even  in  the  cases  here  mentioned,  of  gross  negligence,  misconduct, 
or  fraud  on  the  part  of  his  servants  ;  and,  as  it  seems  to  mo,  the 
reason  why  the  legislature  intervened  in  the  Railway  and  Canal 
Traffic  Act,  1854  [17  &  18  Vict.  c.  31],  was  because  it  thought 
that  the  companies  took  advantage  of  those  decisions  (in  Story's 
language),  '  to  evade  altogether  the  salutary  policy  of  the  common 
law.'     Such  is  my  opinion." 

•  •  «  «  • 

"In  Kerr  v.  Wtllan  (1817),  6  M.  &  S.  150,  decided  in  1817, 
and  I  think  in  all  the  subsequent  cases,  it  was  held  that  the  notice, 
to  be  effectual,  must  be  brought  home  to  the  particular  customer, 
which  in  my  opinion,  shows  that  the  condition  operated  entirely 
by  way  of  contract,  and  not  by  way  of  restriction  on  the  public 
profession.  So  completely  was  the  necessity  of  bringing  the 
notice  home  to  the  particular  party  established,  that  Mr.  Smith, 
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in  tho  first  edition  of  his  Leading  Cases  (which  was  published  in 
1837),  says,  '  If  this  notice  was  not  communicated  to  tlie  employer, 
it  was,  of  course,  ineffectual.'  And  this  expression  of  the  self- 
evident  nature  of  the  proi)osition  has  been  allowed  to  stand  in  all 
the  editions  of  his  work,  without  remark  or  qualification  by  any 
of  his  very  learned  editors.  Mr.  Smith  proceeds  to  add,  '  But  if 
it  could  be  brought  homo  to  his  knowledge,  it  was  looked  upon  as 
incorporated  into  his  agreement  with  the  carrier,  and  he  became 
bound  by  the  contents.'  That  very  learned  gentleman  evidently 
considered  that  at  the  time  when  he  wrote  (1837)  it  had  become 
settled  that  the  notice  operated  as  a  special  contract  with  those  to 
whom  it  was  brought  home,  and  not  as  a  public  condition  limiting  the 
})rofession  of  the  carrier.  However  much  this  might  have  been  open 
to  question  before  the  first  Carriers  Act  (11  Geo.  4  «&  1  Will.  4, 
c.  G8),  it  seems  to  me,  with  all  deference  to  those  who  hold  tho 
opposite  opinion,  to  be  incontrovertil)lo  after  that  Act.  By  that 
Act,  after  giving,  by  the  first  three  sections,  effect  to  public  notices 
restricting  the  liability  of  carriers  as  to  certain  articles,  it  is  by  the 
fourth  section  provitled  that  from  and  after  the  1st  of  September 
18;J0,  '  no  public  notice  or  declaration  heretofore  made,  or  hereafter 
to  be  made,  shall  be  deemed  or  construed  to  limit  or  in  any  wise 
att'ect,  the  liability  at  common  law '  of  any  carrier  ;  but  every 
such  carrier  shall,  except  as  to  goods  brought  within  that  Act,  be 
liable  as  at  the  common  law,  *  any  public  notice  or  declaration  by 
them  made  and  given  contrary  thereto,  or  in  any  wise  limiting 
such  liability  notwithstanding.'  By  section  6  it  is  provided  that 
nothing  in  that  Act  should  '  affect  any  special  contract  between 
such  carrier,'  and  any  other  parties  for  the  co^  yance  of  goods 
and  merchandise.  It  certainly  seems  to  me  that,  whatever  might 
have  been  the  case  before  this  enactment,  it  is  clearly  enacted  that 
no  condition  shall  in  future  operate  merely  as  being  a  public 
condition  or  public  declaration,  and  that,  to  be  effectual  at  all,  it 
must  be  iucoiporated  in  a  special  contract." 

*  «  *  *  » 

"  We  find  that  by  the  express  enactment  of  the  legislature  in 
11  Geo.  4  &  1  will.  4,  c.  68  [The  Carriers  Act,  1830],  no 
public  notice  or  declaration  could  as  such  in  any  ways  affect  the 
liability  of  a  carrier  as  regarded  goods  in  general,  though  special 
contracts  might  be  made  as  at  connnon  law  ;  and  it  had  been 
decided  that  such  notices  or  declarations,  when  brought  home  to 
the  customer,  did  operate  as  being  the  basis  of  a  special  contract 
to  carry  on  the  conditions  contained  in  such  notices.  It  had  also 
been  decided  that  such  conditions,  when  thus  made  part  of  a  special 
contract,  were  binding,  even  when  protecting  the  company  from 
responsibility  for   all    loss   or   injury,   however  caused.     It   had 
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farthor  boon  docitled  that  a  special  contract  oupht  to  ho  inforrod 
from  tho  act  of  a  party  sen(lin;f  ^roods  after  tlio  receipt  of  a  notice, 
even  where  tho  party  protested  against  the  notice.  And  this  state 
of  '•ho  law,  it  was  alle^^ed  l)y  many  jiersons,  was  taken  advantage 
of  'jy  the  railway  companies,  who  had  a  practical  monopoly  of  tlu* 
ca/ia^e  of  iroods,  and,  it  was  alle^fed,  al)used  their  advantajfes  so 
as  (in  the  lan;^iia;i;e  of  Story,  already  cited)  '  to  evade  alto<fether 
the  salutary  policy  of  tho  connnon  law  '  "  {Peek  v.  Xortk  Stajjord- 
s/iire  Naif.  Co.  (18G3),  10  H.  L.  Has.  473,  at  pp.  493—507  : 
JJlackliiD'n,  J.). 
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THE   CAHUIEKS  ACT,  1830.  (35) 

[Common  Carriers  by  Land  for  Hire.] 

(11  Geo.  4  &  1  Will.  4,  c.  68.) 

An  Act  for  the  more  effectual  Protection  of  Mail  Contractors, 
Stajfc  Coach  Proprietors,  and  other  Common  Carriers  for 
Hire,  against  tho  Loss  of  or  Injury  to  Parcels  or  Packages 
delivered  to  them  for  Conveyance  or  Custody,  the  Value 
and  Contents  of  which  shall  not  be  declared  to  them  by  the 
Owners  thereof.  [23d  July  1830.] 

Preamble. 

Whehkas,  by  reason  of  the  frequent  practice  of  bankers  and 
others  of  sending  l)y  the  public  mails,  stage  coaches,  waggons, 
vans  and  other  public  conveyances  hi/  land  for  hire,  parcels  and 
packages  containing  money,  bills,  notes,  jewellery,  and  other 
articles  of  great  value  in  small  compass,  much  valuable  property 
is  rendered  liable  to  depredation,  and  the  responsibility  of  mail 
contractors,  stage  coach  proprietors,  and  common  carriers  for  hire 
is  greatly  increased :  Anu  whereas,  through  the  frequent 
omission  by  persons  sending  such  parcels  and  packages  to  notify 
the  value  and  nature  of  the  contents  thereof,  so  as  to  enable 
such  mail  contractors,  stage  coach  proprietors,  and  other  common 
carriers,  by  due  diligence,  to  protect  themselves  against  losses 
arising  from  their  legal  responsibility,  and  the  difficulty  of  fixing 
parties  with  knowledge  of  notices  published  by  such  mail  con- 
tractors, stage  coach  proprietors,  and  other  common  carriers,  with 
the  intent  to  limit  such  responsibility,  they  have  become  exposed 
to  great  and  unavoidable  risks,  and  have  thereby  sustained  heavy 
losses :  Be  it  therefore  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 

Canadian  Casea. 
(36)  Revised  Statutes  British  Columbia,  1897,  chap.  37. 
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and  tonipoi'iil,  and  common.'*,  in  this  present  Parliament  assembled, 
and  l»y  the  authority  of  the  same,  that  from  and  after  the  passinj; 
of  this  Act : — 

]'aliti-  {if  over  10/.)  and  yatnr<'  <;/'  AH/ch'i>  to  lie  declared  and 
Payment  of  Increased  ( 'hanje  made. 

Section  1. — No  mail  contractor,  stage  coach  jiroprietor,  or 
other  common  carrier  />//  land  for  hire  shall  be  liable  for  the  loss  of 
or  injury  to  ani/  article  or  articles  or  jtropertij  of  the  descriptions 
following  ;  (that  is  to  say,)  gold  or  silver  coin  of  this  realm  or  of 
any  foreign  state,  or  any  gold  or  silver  in  a  manufactured 
or  unmanufactured  state,  or  any  precious  stones,  jewellery, 
watches,  clocks,  or  timepioces  of  any  description,  trinkets,  bills, 
notes  of  the  governor  and  company  of  the  Banks  of  England, 
Scotland,  and  Ireland  respectively,  or  of  any  other  bank  in  Great 
Britain  or  Ireland,  orders,  notes,  or  securities  for  j)ayment  of 
money,  English  or  foreign,  stamps,  maps,  writings,  title  deeds, 
|)aintings,  engravings,  pictures,  gold  or  silver  plate  or  plated 
articles,  glass,  china,  silks  in  a  manufactured  or  unmanufactured 
>tate,  and  whether  wrought  up  or  not  wrought  \\\)  with  other 
materials,  furs,  or  lace,  or  any  of  them,  contained  in  anij  parcel  or 
packacje  which  shall  have  been  delivered,  either  to  be  carried  for 
hire  or  to  accompany  the  person  of  any  passenger  in  any  mail 
or  stage  coach  or  other  puhlic  conveyance,  when  the  value  of  such 
article  or  articles  or  property  aforesaid  contained  in  such  parcel 
or  package  shall  exceed  the  sum  often  pounds  [10/.],  nnless  at  the 
time  of  the  delivery  thereof  at  the  otHce,  warehouse,  or  receiving 
house  of  such  mail  contractor,  stage  coach  proprietor,  or  other 
oounnon  carrier,  or  to  his,  her,  or  their  book-keeper,  coachman,  or 
other  servant,  for  the  jjurpose  of  being  carried  or  of  accompanying 
the  person  of  any  passenger  as  aforesaid,  the  value  and  nature  of 
such  article  or  articles  or  profjcrty  shall  have  been  declared  by  the 
person  or  persons  sending  or  delivering  the  same,  and  such 
increased  charge  as  hereinafter  mentioned,  or  an  engagement  to 
pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or 
package. 

The  words  in  italics  seem  to  make  the  Act  apply  to  a  passenger's 
luggage  if  it  includes  any  of  the  enumerated  articles.  See  post, 
Section  XV. — Passenger's  liUggage,  and  f^e  Conteurv.  Lomlon  and 
SoHt''  Western  Rail.  Co.  (18(J5),  L.  H.  1  Q.  B.  r>i  ;  Macrow  v. 
Great  Western  Rail.  Co.  (1«71),  L.  R.  6  Q.  B.  1)12,  at  p.  (522  : 
Cockhxrn,  C'.J.  ;  and  A/illen  v.  Brasch  (1881),  8  Q.  B.  D.  35  ; 
(1882),  10  Q.  B.  D.  142. 

[N.B. — The  words  printed  in  italics  are,  of  course,  not  so  printed  in  the 
copy  of  the  Queen's  printers.] 
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Object  of  llie    Carriers  Act,   1830. 

1.  "  Now,  it  scoins  to  mo  that  tho  ohjcct  of  tho  Act  is  twofold  ; — 
first,  it  is  that  the  party  recoiviiif;  tlio  articio  may  ho  apprized  of 
tho  naturo  of  tho  articlo,  in  order  that  ho  may  ^ivc  it  the  greatest 
degree  of  protection  ;  and,  secondly,  that,  as  h^  incurs  an 
additional  danger  and  risk,  \w  should  have  an  increased  compensa- 
tion "  (Owen  V.  JJurnett  (1834),  2  (.'r.  &  M.  353,  at  p.  359  : 
Bai/lei/,  B.). 

2.  "  The  Act  was  passed  for  the  relief  of  carriers  against  the 
responsii)ility  to  which  at  common  law  they  wore  liable,  and  I 
think  it  ought  to  have  a  liberal  construction.  It  is  reasonable 
that  its  operation  should  be  general,  although  only  a  particular 
mischief  is  recited  "  {ibid.,  at  p.  3C0  :  Vauyhan,  B.). 

3.  "The  general  object  of  the  Act  [The  Carriers  Act  (11 
Geo.  4  &  1  Will.  4,  c.  08)]  was  to  give  protection  to  carriers 
in  respect  of  small  parcels  of  great  value  placed  under  their  care, 
without  any  notice  of  their  value,  thus  compelling  them  to  incur 
considerable  risk  with  but  little  remuneration  ;  and  the  legislature 
has  effected  this  by  requiring  the  value  of  such  parcels  to  be 
declared,  and  an  additional  sum  to  bo  paid  to  the  carrier  by  way  of 
insuring  their  safe  delivery;  and  nothing  can  be  more  just  than 
such  an  enactmon  ."  {Machu  v.  London  and  South  Western 
Hail.  Co.  (1848),  2  FjX.  415,  at  p.  426  ;  Pollock,  C.B.). 

As  to  proof  of  actual  value,  see  Section  9  of  tho  Carriers 
Act,  1830,  post,  p.  438. 

Tlie  Act  also  e.rtends  to  certain  Articles  of  considerable  size  and 
small  value — Apprizing  Carrier  of  Contents  of  Package. 

4.  "  The  preamble  [of  1 1  Goo.  4  &  1  Will.  4,  c.  08]  extends 
to  articles  carried  by  waggons  and  vans  as  well  as  by  mails  and 
stjigo-coachos,  which  articles,  in  general,  will  not  be  of  small 
compass  ;  and  in  the  description  following  there  is  no  qualification 
as  to  articles  of  great  value  in  small  compass.  All  are  mentioned 
generally,  from  which  I  should  infer  that  it  was  intended  to  include 
any  of  the  descriptions  following.  '  Clocks,'  '  timepieces,' 
'  paintings,'  *  pictures,'  '  plated  articles,'  may  bo  of  considerable 
size,  and  no  judgment  can  be  formed  of  their  value  in  consequence 
of  their  size,  and  the  Act  must  apply  to  all  articles  of  that 
description.  '  Glass  '  is  mentioned  in  the  same  manner  generally, 
and  why  is  the  Act  not  to  apply  to  glass  of  every  description,  if  of 
the  requisite  value  ?  It  is  a  commodity  which  requires  particular 
attention,  and  in  respect  of  which  the  carrier  is  exposed  to  great 
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risk  and  hazard  from  its  brittle  nature.  TIjo  word  '  fflass '  is 
uiKHialified  and  unlimited  ;  and  I  cannot  soo  tiiat  we  are  justified 
in  sayin;r  it  upplics  to  ^lass  in  a  small  compass  only,  and  not  of 
every  description.  The  ol)iect  is,  that  the  party  shall  bo  put  upon 
his  ii;uard,  not  only  aojainst  theft,  but  against  the  ordinary 
accidents  of  the  road  ;  and  as  some  articles,  and  amongst  them 
glass,  ri'quire  peculiar  care,  it  is  provided  that  the  carrier  shall  not 
bo  responsildo,  unless  the  value  and  nature  of  such  article  or 
articles,  or  proi)erly,  shall  have  been  declaretl,  and  the  increased 
charge,  or  engagement  to  pay  the  same,  have  been  accepted  by  the 
person  receiving  the  parcel  or  package.  Now  it  seems  to  me  that 
the  object  of  the  Act  is  twofold;  -first,  it  is  that  the  party  receiving 
the  article  may  be  apprized  of  the  nature  of  the  article,  in  order 
that  he  may  give  it  the  greatest  degr(>e  of  protection  ;  and, 
secondly,  that,  as  he  incurs  an  additional  danger  and  risk,  he 
should  have  an  increased  compensation.  Now  it  seems  to  me,  then, 
tiiat  by  the  terms  of  the  Act  the  plaintiff  was  required  to  give  a 
specific  notice  that  the  package  contained  glass  of  the  value  lie 
socks  to  recover,  and  that,  as  he  did  not  do  that,  the  defendant  was 
not  responsible. 

"  Secondly,  it  is  said  that  there  was  gross  negligence  on  the  part 
of  the  defendant,  and,  therefore,  that  he  is  not  within  the  protec- 
tion of  the  Act.  As  for  the  cases  of  what  is  called  '  gross 
negligence,'  which  throws  upon  the  carrier  the  responsibility 
when,  but  for  that,  he  would  have  been  exempt,  1  believe  that  in 
the  greater  number  of  them  it  will  be  found  that  the  carrier  was 
guilty  of  misfeasance.  There  is  no  question  that  here  the  carrier 
would  not  have  been  justified  in  dashing  the  glass  to  the  ground, 
l)oeause  that  would  have  been  acting  as  a  wrongdoer.  In  one 
case  the  parcel  was  delivered  to  a  wrong  person  [see  Duf  v.  Biuld 
(1822),  G  Moore,  -IGy]  ;  in  another,  it  was  carried  beyond  the 
place  of  delivery  [Ellis  v.  Turner  (1800),  8  T.  R.  531]  ;  and,  in 
another,  a  different  mode  of  conveyance  was  substituted  [Alchol- 
son  V.  Wilkin  (1804),  a  East  507  ;  Sleat  v.  Faff^  (1822),  5  B.  & 
Aid.  342].  In  Smit/i  v.  Horiw  (1818),  8  Taunt.  144,  the  carrier's 
cart  was  left  standing  in  the  public  street  unprotected,  whilst  the 
porter  went  to  deliver  another  jiarcel.  In  all  these  instances 
there  was  misfeasance  ;  here,  it  seeins  to  me  there  was  no  mis- 
feasance or  gross  degree  of  negligence.  The  negligence  imputed 
was  the  carrying  of  the  glass  along  a  hard  smooth  road  on  a 
truck.  If  the  carrier  had  been  apprized  of  the  contents  of  the 
case,  it  might  not  have  been  so  prudent  a  mode  of  conveyance  ; 
but  it  was  the  ordinary  mode  of  carriage  ;  and,  to  induce  him  to 
exercise  more  than  ordinary  care  and  diligence,  he  was  entitled  to 
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notice.  I  am,  thorcforo,  of  opinion  thiit  he  is  not  rosponsildo" 
(Owen  V.  liimu'tt  (1834),  2  (!r.  &  M.  353,  at  pp.  358,  359,  3(10: 
Bat/let/,  B.). 

The  Declaration. 
Thoro  ou^ht  to  bo  an  express  formal  declaration  of  the  value. 

1.  "  It  is  quite  mimifest  that  no  formal  declaration  of  value  was 
made,  and  no  extra  earria<i;o  i)aid.  It  is  probahle  that  the  di'fen- 
dants  had  ii  conviction  as  to  what  the  contents  of  the  l)ox  [prints 
and  coloured  prints]  were,  hut  it  is  not  for  us  to  make  ('(piivalents 
for  that  which  is  reipiired  hy  the  Act  of  Parliament.  There  ou^dit 
to  have  hoen  an  express  forniid  declaration  of  the  value,  which  has 
not  l)een  made"  (/%.<  v.  Pink  (1838),  8  ('.  &  P.  3G1,  at  i)p.  3G3, 
3G-4  :  Lord  Denman,  C.J.). 

Owner  of  fi;oods  must  ileclare  their  nature  and  pay  for  them. 

2.  "  The  lan;iua}i;o  of  the  first  section  seems  to  us  to  ho  perfectly 
clear  and  unainhi^fuous,  without  exception  or  restriction,  and  that 
none  can  fairly  he  implied  from  any  other  part  of  the  Act.  By 
lioldin^'  the  carrier  exenn)t  from  liahility  as  to  the  enumerated 
articles,  mdess  the  owner  shall  declare  their  nature,  and  pay  for 
thorn  in  the  manner  j)rescrihed,  we  not  only  further  the  object 
avowed  in  the  title  and  preamble  to  the  Act,  but  f^ive  it  the  ettbct 
of  removini^  doubts  and  difficulties  which  (as  we  have  seen)  it  is 
admitted  did  exist  as  to  the  liability  of  a  carrier  for  the  loss  of 
goods,  who  has  sought  to  limit  that  liability  by  the  pul)lication  of 
a  notice  in  the  usual  form  "  {[Union  v.  Dilibin  (1842),  2  Q.  B.  t!40, 
at  p.  065  :  Lord  Denman,  C.J.,  delivering  the  judgment  of  the 
court). 

Object  of  Declaration  is  toji.c  the  Amount  of  Additional 
Charge  to  be  made  by  the  Carrier, 

3.  "  In  determining  the  sufficiency  of  a  declaration  of  value  it  is 
material  to  consider  what  is  the  object  of  requiring  such  a  declara- 
tion ;  that  object  is  to  enable  the  carrier  to  fix  the  amount  of 
additional  charge  to  be  made  by  him.  The  words  used  by  the 
])laintitts  in  this  case  ('  there  are  about  100/.  worth  of  goods  in 
that  j)arcel ')  constituted,  in  my  opinion,  a  sufficient  dechiration  of 
value,  because  they  supplied  information  on  which  the  defendant 
could  have  calculated  the  additional  charge  to  be  made  ;  if  the 
defendant  had  thought  the  information  too  indefinite  he  might 
have  required  more  particularity"  {Bradbury  \.  Sutton  (1871), 
19  W.  U.  800,  at  p.  801  :  Kelly,  C.B.). 
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Contract  to  Cam/  A//  Land  aiul  Water  dimiblcfor  t/ie 
Purposes  of  the  Act. 

"  It  was  siiid  that  tlio  provisions  of  the  Act  [Carriers  Act,  1830 
(11  (Jco.  i  &  1  Will.  4,  c.  GS)]  wero  not  applicaitle  to  the  case, 
liocaust'  tlui  contract  was  one  to  carry  not  only  to  the  terminus  of 
the  railway  by  lunil,  but  also  by  water  ;  and  that  such  a  contract 
Itein^  to  carry  lioth  by  land  and  l)y  water,  the  contract  was  not 
(lovisil)lo  ;  and  therefore,  althou|fli  the  article  waa  lost  on  land, 
that  it  was  not  within  the  terms  of  the  Carriers  Act.  "  tliink  that 
that  argument  fails  both  on  principle?  and  on  authority  ;  on  autho- 
rity, because  the  point  was  directly  before  the  Court  of  Connnon 
Pleas  in  the  case  of  Pianc'iani  v.  London  and  South  Western 
Rail.  Co.  (1850),  18  C.  B.  226,  in  which  the  court  expressed  tho 
stronfrost  opinion  that  the  contract  was  divisible  ;  and  that  so  far 
as  the  carria<fo  by  land  was  concerned,  tho  Carriers  Act  would 
aiford  a  protection  and  defence  to  the  company,  in  tlu'  event  of  the 
terms  of  that  Act  not  bein;r  complied  with  ;  and  I  must  say  I 
entirely  concur  in  the  view  so  taken  and  expressed  by  the  court. 
It  would  be  a  matter  of  tlie  most  serious  inconvenience  if  companies, 
('stal)lished  for  the  puri)oso  of  conveying  goods  by  land,  but  having 
one  of  tho  termini  of  their  railway  connected  with  water  com- 
munication, should  be  prevented  (as  they  would  practically  be) 
from  affording  the  public  the  great  accommodation  which  arises 
from  being  able  to  send  goods  to  the  ultimate  place  of  destination, 
the  water  carriage  included,  without  the  necessity  of  separate  con- 
tracts with  separate  companies.  If  that  accommodation  were 
withdrawn  from  the  public,  as  it  nught  be,  if,  so  far  as  the  land 
carriage  is  concerned,  companies  were  deprived  of  tho  protection 
the  Act  of  Parliament  attbrds,  it  would  be  a  mutter  of  very  serious 
iuconveuience  and  damage  to  the  public  ;  and  1  see  no  reason  why 
that  damage  and  inconvenience  should  bo  inflicted  upon  the  public, 
at  the  same  time  that  loss  would  accrue  to  the  companies  from  not 
having  the  opportunity  which  they  at  present  possess  of  making 
tho  entire  contract.  I  see  no  reason  why  the  contract  should  not 
be  held  to  be  divisible,  and  the  carrier  protected  so  far  as  tho  land 
carriage  is  concerned  by  the  Act  of  Parliament "  (Le  Conteur  v. 
Lomlon  and  South  Western  Rail.  Co.  (18G5),  L.  11.  1  Q.  B.  54,  at 
pp.  5y,  GO  :   Cockhurn,  C.J.). 

"/>e  Conteur  v.  Loudon  and  South  Western  Mail.  Co.  (18G5), 
L.  R,  1  Q.  B.  54  is  an  authority  to  shew  that,  when  there  is  one 
entire  contract  to  carry  partly  by  land  and  partly  by  sea,  the 
contract  is  divisible,  and  that  as  to  the  land  journey  the  carrier  is 
within  the  protection  of  the  Act  if  the  loss  arise  during  the  transit 
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by  land"  (Milieu  v.  Brasch  (1881),  8  Q.  B.  D.  35,  at  p.  37  : 
Louies,  J.). 

iV/iat  /.<  ({  "  ParfkiOic"  within  the  meaniiKj  of  the  Carriers  Act? 
Fancy  Articles  Packed  in  a  Waoijon. 

1.  Tlio  plaintiff,  who  was  a  docorator  and  oxhihitor  of  fancy 
art\'l('s  at  Maufhcstcr,  sent  Wi^^an  various  articles,  inclndin<i; 
decorations,  models,  nieclian.  ,d  fi<j;iires,  and  oil  paintings,  for 
exhil)ition  at  the  Wigan  Infirmary  Bazaar,  On  the  closing  of  the 
exhibition  these  articles  were  packed  in  a  waggon  and  a  lorry  for 
return.  The  oil  paintings,  which  were  ten  in  number,  were  placed 
in  the  waggon,  the  two  middle  ones  being  placed,  with  tlieir  faces 
inward,  against  the  opposite  sides  of  a  frame  shajied  like  an 
inverted  V,  and  the  remainder  ranged  in  line  behind  the  two  first, 
and  separated  from  each  other  and  kept  in  place  by  strips  of  wood 
nailed  to  the  floor.  The  waggon  was  open  at  the  top,  so  that  it 
could  be  seen  that  there  were  pictures  inside,  but  the  character  of 
the  pictures  coidd  not  bo  seen. 

I/eld  that  this  waggon  with  its  contents  was  a  "  package " 
within  the  meaning  of  the  Act,  l)y  Jiramwell,  Cleashi/  and 
Pollock;  BB.  (see  W/iaite  v.  Lancashire  ami  Vorksliire  Hail.  Co. 
(1874),  L.  U.  y  Ex.  67). 

Case  and  its  Contents  are  Accessories  and  both  shoidd  lie  Insured. 

Maps  in  a  Case. 

2.  "  The  other  objection,  as  to  the  distinction  between  the  case 
and  its  contents  [maps],  was,  we  think,  satisfactorily  answered. 
One  is  in  truth  accessory  to  the  other,  and  if  not,  then,  as  the 
plaintiff'  has  not  paid  insurance  for  hoth,  as  he  would  have  done  if 
ho  had  jiaid  for  the  package  and  not  for  the  maps,  the  defendants 
are  protected  by  the  notice"  (B>/(?  v.  Pick-ford  (1841),  8  M.&  W. 
443,  at  p.  4G2  :  Parke,  B.). 

A  Lace  Corporal  in  a  Gilt  Frame. 

3.  Plaintiff'  was  a  lace  nianufiicturer,  and  sent  to  an  ecclesiastical 
art  exhibition  at  Norwich  a  lace  corporal,  intended  for  use  in 
celebrating  the  Holy  C'ommunion,  and  a  registered  design.  The 
cor[)oral  was  placed  in  a  gilt  frame  covered  with  glass  for  exhibition, 
in  the  manner  of  a  picture,  and  the  whole  was  placed  in  a  packing 
case,  and  delivered  to  the  defendants  to  be  carried.  No  declaration 
in  accordance  with  the  jjrovisions  f  the  Carriers  Act  was  made  by 
the  plaintiff.  The  package  was  lost  during  its  carriage  by  the 
defendants.  The  verdict  was  enteretl  for  the  plaintiff' for  1/.  lis.  ()(/., 
being  the  value  of  the  gilt  frame  (independently  of  the  glass)  ami 
the  packing  ca^e. 
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"  I  think  the  fVamo  was  a  separate  article,  sent  for  the  purpose 
of  t lie  corporal  beinji;  exliil)ite(l  in  it,  and  not  to  be  treated  merely 
as  part  of  or  accessory  to  the  corporal;  the  corporal  could  have 
been  easily  sent  and  exhibited  without  such  a  frame,  but  the  latt4>r 
was  useful  both  for  preservinif  it  from  dirt  and  enablin<;  it  to  be 
more  easily  seen.  Nor  do  I  think  that  the  frame  can  be  said  to 
come  within  the  Carriers  Act  as  '  ;ilass,'  for  the  glass  of  it  must  bo 
considered  as  accessory  to  the  frame,  and  not  tho  frame  to  tho 
glass"  {Tmuhrln  v.  (hwat  Easl,>n)  Rail.  Co.  (18G8),  L.  11.  l)  C.  P. 
'M)S,  at  pp.  :U1,  ;U2  :  Jiovill,  (.'.J.). 
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Framed  Pictures. 

4.  Plaintiff  sent  framed  pictures  by  the  defendant's  line  without 
d(K'larin<>;  them  under  the  Carriers  Act  (11  Geo.  4  &  1  Will.  4, 
c.  tlH,  s.  1).  The  pietures  and  I'rames  were  lost,  and  the  plaintitf 
sued  the  defendants  for  their  value. 

It  was  contended  at  the  trial  that  although  the  jjIaintiflF  could 
not  recover  for  the  pictures,  he  could  for  the  frames  ;  and 
Tmidwia  v.  Great  Eastern  Hail.  Co.  (1808),  L.  U.  3  C.  P.  308, 
was  relied  on. 

"  I  think  tho  whole  parcel  was  within  the  Act.  As  to  the  lace 
'corporal'  in  Treadwin  v.  (ircat  Eastern  Rail.  Co.  (18G8),  L.  \\. 
3  C  P.  308,  it  is  a  thing  which  by  the  description  given  of  it,  appears 
in  general,  and  in  its  ordinary  mode  of  use,  not  to  require  a  frame, 
and  to  have  none,  but  which  was  framed  only  to  secure  it  a  safe 
transit  ;  tho  frame  was,  therefore,  no  part  of  the  article,  but  only 
incidental  to  it.  But  pictures  are,  in  general,  encompassed  with 
frames ;  anil  the  frame  not  only  forms  part  of  the  picture,  but  is 
ordinarily  as  necessary  for  its  security  as  the  outside  package  in 
which  it  is  mn\t"  (Anderson  \.  J^ondon  and  JS'orth  \Vester7i  Hail. 
Co.  (1870),  L.  n.  5  Ex.  DO,  HI  :   AV%,  C.IJ.). 

"  It  might  as  well  be  contended  that  the  plaintiff  could  recover 
for  the  canvas  alone,  or  that  if  jewellery  were  sent  in  jewel 
cases,  the  owner  could  recover  for  the  cases,  though  not  for  the 
jewels,  as  that  the  pla'  itiflf  can  here  recover  for  the  frames  of  the 
pictures  apart  from  tho  pictures  themselves  "  (ibid.  :  Martin,  B.). 


Whether  a7i  Article  falls  within  any  of  the  Descriptions  enumerated 
is  a  Question  for  the  Jury. 

"  I  think  my  Brother  Cleasby  rightly  treated  the  question, 
whether  the  lost  articles  fell  within  the  description  of  '  paintings ' 
in  the  (krriers  Act  [11   Cieo.  4  &  i   Will.  4,  c.  &ii'\,  as  one  of 
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tact  for  tho  jury  to  deterinino.  This  was  expressly  decided  in 
Brunt  V.  Midland  Bail.  Co.  (1864),  2  II.  &  V.  889"  (  Woodward  v. 
London  and  North  Western  Rail.  Co.  (1878),  3  Ex.  D.  121,  at 
p.  125  :  Hawkins,  J.). 

"  Time-piece,^' 

"  Tho  next  point  is,  are  the  dofon(hxnts  protected  by  the  ( 'arriors 
Act  [11  Geo,  4  &  1  Will.  4,  c.  (58]  ?  On  that,  I  entirely  agree 
they  are.  The  statute  says,  '  No  carrier  by  land  shall  be  liable  to 
tho  loss  or  injury  of  certain  articles  above  the  value  of  10/.  unless 
the  value  is  declared  and  the  increased  charge  paid.'  The  chrono- 
meter, it  cannot  be  doubted,  is  one  of  tho  articles  enumerated  in 
tho  Act,  because  it  descril)es  time-pieces  of  every  description,  and 
the  chronometer  is  found  to  be  above  the  value  of  10/.  Then, 
according  to  tho  terms  of  the  Act,  the  defendants  being  carriers 
by  land,  are  not  liable  for  the  loss"  (Le  Conteur  v.  London  and 
South  Western  Rail.  Co.  (18G5),  L.  W.  1  Q.  B.  54,  at  p.  02  : 
Lvsh,  J.). 

"  Trin/cets.'' 

"  It  is  said,  that,  inasmuch  as  thc-y  [bracelets,  shirt-pins,  rings, 
and  brooches]  are  also  articles  of  utility,  they  cease  to  be  trinkets. 
But  I  do  not  agree  to  that.  Their  main  and  principal  object 
plainly  is  that  of  ornament.  It  is  true  they  may  also  be  applied 
to  some  useful  purpose  ;  yet,  inasmuch  as  they  are  essentially 
ornamental,  I  do  not  think  the  fact  of  their  being  capable  of  lieing 
turned  to  some  use  raises  any  difficulty.  But,  even  supi)Osing 
their  main  object  was  utility  for  the  purpose  of  dress,  if  made 
part  of  tho  ornament  of  apparel,  they  ctpially  fall  within  the 
strictest  definition  of  '  trinkets  '  "  (Bernstein  v.  Baxendale  (I8;>y), 
6  0.  B.  (N.s.)  251,  at  p.  258  :   Cockburn,  C.J.). 


" Bills,  Notes''  etc. 

"  Stoessif/er  v.  The  South  Eastern  Rail.  Co.  (1854),  3  E.  &  B. 
549  is  a  distinct  authority  that  it  [a  bill  of  exchange]  is  not  a 
'  security '  until  a  drawer's  name  has  been  attached  to  it,  for  that 
a  '  security '  means  an  instrument  which  is  capable  of  being  put 
in  suit"  (Gohlsinid  v.  JJampton  (1858),  5  C.  B.  (n.s.)  94,  at 
pp.  107,  108  :    Cocklmrn,  C.J.). 

"  The  case  of  Stoessijer  v.  Tlie  South  Eastern  Rail,  Co,  (1854), 
3  E.  &  B.  549  seems  to  me  to  be  precisely  in  point,  without 
going  into  any  of  tho  other  cases.  Nothing  is  clearer  to  my 
mind  than  that,  in  the  ordinary  case  of  an  acceptance  with  the 
drawer's  name  in  blank,  it  is  important,  in  order  to  constitute  a 
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contmct,  that  it  should  he  known  who  is  to  ho  tho  drawer  "  (^/'  Call  v. 
rc(>/lor  (18G5),  lU  C.  B.  (n.s.)  301,  at  p.  30y  :  Erie,  C.J.). 


i:ule 
the 


'"''  Paintinc/s,  Emjravings,  Pictures." 

"  Tlie  only  remark  to  he  made  upon  the  lan^juage  of  the  statute, 
as  att'ecting  the  meaning  to  he  given  to  the  word  '  paintings,'  is 
that  the  other  matters  mentioned  in  connection  with  it,  *  engravings, 
pictures,'  shew  that  the  statute  cannot  he  construed  as  meaning 
every  thing  which  has  painting  done  upon  it  hy  a  workman,  it 
must  mean  something  of  value  as  a  painting  (value  heing  necessary 
to  make  the  statute  applieahle),  and  something  on  which  skill  has 
heen  hestowed  in  producing  it "  (  Woodward  v.  London  and  Noi'th 
Western  Rail.  Co.  (1878),  3  Ex.  D.  121,  at  p.  124:  Cleash>/,  B.). 

"  I  look  to  the  collocation  of  the  words  of  the  statute,  '  paintings, 
engravings,  pictures,'  which  to  my  mind  indicates  the  intention  of 
the  legislature  that  the  word  should  receive  its  popular  signification 
only.  Then  I  look  to  the  consequences  of  a  wider  interpretation, 
extending  the  meaning  of  the  word  to  its  literal  significance. 
Looked  at  thus,  it  would  include  everything  which  was  painted 
So  interpreted,  it  would  include  a  plainly  painted  door  or  panel, 
etc.,  etc.  It  would  he  ahsurd  to  suppose  that  such  was  the  meaning 
or  intention  of  the  legislature.  It  is  a  matter  of  common  know- 
ledge that  many  beautiful  and  artistic  designs  for  hangings, 
paper  for  walls,  muslins,  china,  etc.,  representing  animals,  flowers, 
landscapes,  etc.,  are  so  exquisitely  drawn  and  painted  that  they 
may  partake  of  the  character  of  paintings  in  the  popiUar  sense,  in 
addition  to  their  character  as  designs  in  a  counnercial  sense. 
Whether  they  do  so  or  not  must  always  be  a  question  for  a  jury, 
sul)ject  of  course  to  the  control  which  the  Court  exercises  over 
verdicts  if  they  are  manifestly  wrong "  (ibid.,  at  pp.  125,  12(3  : 
JIawkins,  J.). 

In  the  above  case  a  number  of  carpet  and  rug  patterns  and 
carpet  designs,  designed  and  painted  by  hand  by  skilled  persons, 
and  varying  in  value  up  to  (5/.  or  more  each  according  to  the 
character  of  the  design,  and  the  amount  of  time  and  skill  expended 
in  producing  it,  wore  held  not  to  he  paintings. 


"  Silks  and  Furs." 

"The  statute  spoaks  of  silks  in  a  manufactured  or  unmanu- 
factured state,  and  whether  wrought  up  or  not  wrought  up  with 
other  materials  ;  but  it  mentions  furs,  without  any  such  pro- 
vision "  (Mat/hew  v.  Nelson  (1833),  6  C.  &  P.  58,  at  pp.  59,  60  : 
Tindal,  C.J.). 
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"  Lacer 

The  term  "  lace "  shall  with  respect  to  any  parcel  or  package 
delivered  after  the  IJOth  day  of  Sej)tt'inber  18(Jr),  ho  construed  as 
not  including  machine-made  lace.  See  28  &  2i)  Vict.  c.  D4  (The 
Carriers  Act  Amendment  Act,  1805). 

Tlie  Carriers  Ad,  1830,  11  Geo.  4  ^-  117//.  4,  r.  08,  r:.,plies 
to  Articles  though  put  out  short  of  or  carried  beyond  tJieir 
Destination . 

"  The  question  to  be  determined  by  us  is  whether,  if  goods, 
such  as  pictures,  within  tiie  protection  of  the  Carriers  Act 
(11  Geo.  4  &  1  Will.  4,  c.  (18),  are  handed  to  a  carrier,  and 
then  by  the  nt'gligence  of  the  carrier  are  carried  beyond  the  point 
of  destination  -"mX  injured,  this  is  an  injury  within  the  meaning  of 
the  Act.  I  tiwuk  it  is.  If  not,  the  CJarriers  Act  would  really  be 
no  protection  at  all  :  for  in  the  majority  of  cases  of  loss  or  injury 
to  goods,  the  fact  is  that  the  goods  have  not  arrived  at  the  station 
for  which  they  were  destined,  but  have  been  put  out  short  of  it  or 
carried  beyond  it,  and  if  the  carrier  is  liable  in  such  cases,  the 
protection  of  the  Act  would  be  reduced  to  nothing  "  {Morrill  v. 
North  Eastern  Rail.  Co.  (1870),  1  Q.  13.  D.  302,  at  p.  311  : 
Mellish,  L.J.). 


The  meaning  of  the  tcord  ^'■Loss"  under  the  Carriers  Act,  1830 
(11  Geo.  4  <5-  1  Will.  4,  <•.  08). 

1.  "  Although  the  use  of  the  term  *  loss '  in  the  preamble  [7W. 
in  the  title  of  the  Carriers  Act,  1830  (11  Geo.  4  &  1  Will.  4, 
c.  68)  ]  does  not  aid  in  the  construction  of  the  enactment,  the 
recital  of  its  cause  does, — it  recites  that  valuable  property, 
consisting  of  articles  of  great  value  in  small  compass,  was  liable  to 
depredations, — and  the  reason  of  the  law  must  be  considered  as 
being  to  protect  the  carrier,  not  in  all  cases  wL>ire  the  owner  of 
the  articles  sustained  a  damajre  from  the  neglect  of  the  carrier  to 
carry,  but  in  cases  of  a  similar  nature  to  those  recited,  where  the 
chattel  was  either  abstracted  altogether  or  taken  from  the  place 
where  it  ought  to  be,  and  incajjable  of  being  delivered  at  the  time 
it  ought  to  be  by  reason  of  that  sort  of  loss.  We  think  that  this 
is  the  true  construction  of  the  clause,  and  the  carrier  is  exempted 
only  from  being  responsible  for  a  loss  by  him  of  the  particular 
articles  named  "  (JJearn  v.  London  and  South  IVestern  Rail.  Co. 
(1855),  10  Ex.  793,  at  pp.  801,  802 :  Parke,  B.). 
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The  Art  protects  Carriers  from  IJahility  as  well  for  the  Temporarij 
as  for  the  Permanent  Loss  of  Undeclared  Articles,and  also  from 
Lia}>ility  for  t/ie  Consequences  of  such  Loss, 

2.  "  Tho  (lam:i<re  to  the  owner  of  floods  lost  is  their  value,  and 
])ossil)lyin  some  cases  further  special  damage  for  their  non-delivery 
in  proper  time.  The  tlamage  to  the  owner  of  <foods  never  delivered 
is  precisely  the  same  as  if  they  had  heen  lost.  The  Carriers  Act 
[11  Geo.  i  &  1  Will.  4,  c.  (»H]  i)rotects  the  carrier  from  liability 
for  loss,  and  it  woulil  simply  render  the  Act  nugatory  to  hold 
him  liable  for  detention,  which  is  itself  the  result  of  the  loss  for 
which  he  is  not  liable.  8o  in  the  case  of  a  temporary  loss  by 
the  carrier  ;  to  hold  him  not  liable  for  the  loss  but  liable  for  the 
consequences  of  it  is  practically  inconsistent,  and  so  to  construe 
tho  Carriers  Act  would  in  effect  be  to  render  it  inoperative.  It  is 
to  be  observed  that  the  (Airriers  Act  protects  tho  carrier  from 
'  lial)ility  for  the  loss  of  or  injury  to  '  undeclared  goods  ;  the  Act 
does  not  simjdy  relieve  him  from  paying  the  value  of  undeclared 
goods  which  he  loses  ;  he  is  relieved  from  liability  for  their  loss, 
and  it  would  be  to  fritter  away  the  Act  and  to  depart  from  sound 
princijjles  of  construction  to  hold  that  '  loss '  in  the  Act  only  means 
'value'  as  distinguished  from  'loss'  and  its  consequences. 

''  If  we  turn  to  authority  wo  shall  find  that  this  view  of  the  Act  is 
supported  by  two  decisions,  one  in  this  country  and  one  in  Ireland, 
viz.,  Pianciani  v.  London  and  South  Western  Rail.  Co.  (18.50), 
18  C.  B.  226,  and  Wallace  v.  Dublin  and  Belfast  Rail.  Co.  (1874), 
Ir.  R.  8  C.  L.  341.  Both  of  these  cases  were  decided  on  demurrer. 
The  first  shows  that  where  goods  are  lost  and  the  owner  cannot 
recover  the  loss  he  cannot  recover  for  non-delivery  which  is 
occasioned  by  the  loss,  and  further,  that  where  goods  are  detained 
but  not  lost  tho  carrier  is  not  protected.  The  case  of  Wallace  v. 
Buhlin  and  Belfast  Rail.  Co.  (1874),  Ir.  R.  8  C.  L.  341,  appears 
to  have  been  very  like  the  case  now  before  us,  for  tlu^  goods  were 
there  alleged  to  have  been  lost  by  the  carriers,  although  only  for  a 
time  and  the  Court  held  that  the  Carriers  Act  applied  and  pro- 
tected carriers  from  liability  as  well  for  the  temporary  as  for  the 
permanent  loss  of  undeclared  articles,  and  also  from  liability  for 
the  consequences  of  such  loss.  This  appears  to  us  to  be  the  proper 
construction  of  the  statute. 

The  result  comes  to  this  ;  if  goods  which  ought  to  be  declared 
and  are  not  declared  are  lost,  whether  temporarily  or  permanently, 
the  carrier  is  protected  from  liability  for  their  loss  and  its  con- 
sequences. But  whether  goods  not  permanently  lost  are  lost 
within  the  meaning  of  the  Carriers  Act,  must  depend  upon  whether 
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thoy  have  boon  lost  by  tlio  carrior  as  distinffuishod  from  lost  to 
tho  ownor  :  soo  I/earn  v.  South  Western  linil.  Co.  (18r)r)),  10  Ex. 
793  ;  and  this  a<fain  must  depend  on  the  facts  of  each  particular 
case.  If  tho  carrier  temporarily  loses  the  jioods  and  delivers  them 
within  a  reasonable  time  after  ho  recovers  them  he  will  not  !)e 
liable  ;  but  if  he  keeps  them  after  he  has  recovered  them,  the 
Carriers  Act  will  not  protect  him  from  such  subsefiuent  breach  of 
duty.  Tho  obliifation  on  the  part  of  tlio  carrier  to  deliver  the 
^oods  will  remain  or  revive  and  he  will  bo  responsible  for  future 
breaches  of  that  oblitration.  It  is  therefore  a  mistake  to  supjjose 
that  it  will  be  ao;ainst  the  carrier's  interest  to  try  and  find 
undeclared  goods  temporarily  lost.  The  utmost  that  can  bo  said 
on  that  subject  is  that  he  will  (^ain  nothinj^  by  findin<r  them.  On 
the  other  hand,  to  hold  him  liable  lor  their  detention  when 
temporarily  lost,  but  not  when  permanently  lost,  would  be  to 
make  it  beneficial  to  him  not  to  find  them.  If  that  were  the  law 
it  would  bo  to  his  interest  to  convert  all  temporary  losses  into 
permanent  losses.  This  anomaly  would,  no  doubt,  bo  obviated  l)y 
holding-  the  carrier  also  lial)le  for  the  detention  of  goods  p<'r- 
manently  lost,  but  in  our  opinion  this  cannot  be  done  "  {.}filleii  v. 
Brasrh  (1882),  10  Q.  B.  D.  ii2,  at  pp.  14G,  117:  LiiuUri/,  L.J.). 


Notice  of  Increased  Hate  of  Charr/e, 

Section  2. — When  any  parcel  or  package  containing  any  of 
the  articles  above  specified  shall  bo  so  delivered,  and  its  value 
and  cont(>nts  declared  as  aforesaid,  and  such  value  shall  exceed 
tho  sum  of  ten  pounds  [10/.],  it  shall  bo  lawful  for  such  mail 
contractors,  stage  coach  proprietors,  and  other  common  carriers 
to  demand  and  receive  an  increased  rate  of  charge,  to  be  notified 
by  some  notice  affixed  in  legible  characters  in  some  public  and 
conspicuous  part  of  the  office,  warehouse,  or  other  receiving 
house  whore  such  parcels  or  packages  are  received  by  them 
for  the  purpose  of  conveyance,  stating  the  increased  rates  of 
charge  required  to  be  paid  over  and  above  the  ordinary  rate  of 
carriage  as  a  compensation  for  the  greater  risk  and  care  to  be 
taken  for  the  safe  conveyance  of  such  valuable  articles  ;  and  all 
persons  sending  or  delivering  parcels  or  packages  containing  such 
valuable  articles  as  aforesaid  at  such  office  shall  bo  bound  by  such 
notice,  without  further  proof  of  the  same  having  come  to  their 
knowledge. 

The  person  delivering  the  goods  to  the  carrier  must,  in  the  first 
instance,  declare  their  value,  in  order  to  fix  the  carrier  with 
responsibility  ;  and  the  carrier  may  then  require  an  increased  rate 
of  charge  according  to  a  tariff  put  up  in  the  office. 
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"Tlio  nioaninj^  of  the  legislature*  is,  that  all  persons  ponding 
(roods  of  a  particular  description  and  value,  whenever  they  deliver 
them  to  the  carrio",  are  hound  to  i^ivo  information  of  the  nature 
and  value  of  the  articles.  That  is  the  first  clause  ;  and  the  object 
of  the  let^islatnre  was,  th;it  such  information  should  l)e  given, 
wiiether  the  goods  were  delivered  at  tlie  office  of  the  carrier,  or  at 
the  sender's  house,  or  on  the  road  or  eljewhere  ;  anil  clauses 
foUow  with  certain  provisions  as  to  what  is  then  to  he  done. 
Although  the  value  and  nature  of  the  articles  may  he  declared,  it 
does  not  necessarily  follow  that  the  carrier  would  he  protected, 
but  a  dilYerent  clause  must  bo  acted  on  before  his  liability 
ceases.  However,  the  first  step  to  be  taken  is,  that  the  sender  of 
the  goods  notify  their  value  ;  then  it  is  that  the  carrier  is  entitled 
to  have  a  larger  charge.  He  cannot  have  that  larger  charge,  or 
save  himself  from  responsihility,  l)y  saying,  '  I  will  have  such  and 
such  a  sum  of  money,'  but  he  must  have  a  tariti'  stuck  up  in  his 
otHce,  to  notify  to  all  persons  S',  ding  articles  of  that  kind  what  ho 
proposes  to  demand  beyond  the  usual  charge.  The  notice  required 
by  section  2  to  be  affixed  in  the  office,  is  not  a  notice  that  the  carrier 
moans  to  avail  himself  of  the  benefit  of  the  Act,  and  that  all 
persons  who  send  articles  of  a  particular  description  and  value 
shall  tell  him  that  they  are  of  that  description  and  value — for  the 
statute  requires  that  in  the  first  instance — but  it  is  only  a  notice  of 
what  the  extra  charge  is  to  be.     This  construction  reconciles  all 

the  provisions  of  the  Act 

We  think  that  the  Act  requires  the  person  who  sends  tlio  goods 
to  take  the  first  step,  by  giving  that  information  which  he  alone 
can  give  ;  then  the  carrier  may  charge  an  additional  i>rice,  but  ho 
can  only  charge  the  price  notified  in  his  office,  and  he  is  bound,  if 
required,  to  give  a  receipt  when  the  money  is  paid.  All  that 
follows  the  first  step  which  is  to  be  taken  by  the  sender  of  the 
goods,  and  the  carrier  is  not  liable  unless  the  declaration  bo  made  ; 
and  it  must  be  made  in  all  case  whether  the  goods  are  delivered 
at  the  office  or  elsewhere.  Sue  j  declaration,  when  made,  will  lead 
to  these  consequences,  that  if  the  extra  charge  be  paid  and  the 
goods  lost,  the  carrier  will  be  liable  ;  or  on  the  other  hand,  if  he 
refuses  to  give  a  receipt,  he  will  lose  the  benefit  of  the  statute. 
But  in  no  case  can  the  sender  recover,  unless  he  has  taken  the  step 
which  the  legislature  intended  he  should  take  in  the  first  instance" 
{Hart  v.  Baxendale  (1851),  6  Ex.  769,  at  pp.  789,  790  : 
Pattesoti,  J.). 

If  the  carrier  accept  the  goods  for  carriage,  without  payment 
of  the  increased  rate,  and  the  value  is  declared,  ho  will  not  be 
protected  by  the  Act. 

'"The  case  of  JJart  v.  Ba^vendale  (1851),  ti  Ex. 769,  decides  that 
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in  such  Ji  case  as  tho  prosent,  tho  person  (leliv'»rin<(  the  ^oods  to 
tli»>  carrier  nuiHt,  in  tho  tir<t  instance,  declare  their  vahie,  in  onh-r 
to  fix  the  carrier  witli  responsil)ility,  and  the  carrier  may  tiien 
require  him  to  pay  an  increas(nl  rate  of  char^ic  accordine-  to  a 
tariff  ])ut  11])  in  the  oln-e  ;  i)ut  there  is  notliin^  in  the  statute 
[('arri<«rs  Act,  1830  (11  Geo.  4  &  1  Will.  1,  c.  CH)]  which  protects 
him  from  liability,  if,  after  the  value  is  declared  to  he  such  as 
wouhl  entitle  him  to  demand  an  increased  rate  of  cliar".'  ,  he 
chooses  to  accept  tho  {^oods  to  bo  carried  without  makin<i;  anv 
demand  of  such  increase  '  rate,  or  re(juirin<4'  it  to  he  either  paid  or 
promised.  The  carrier  is  not  hound  to  accept  such  floods  for 
carriage  without  payment  of  such  increased  rate,  if  required  ;  but 
if  he  choose  to  do  so,  and  the  value  is  deehu-ed,  he  will  not  be 
protected  by  tlie  Act"  (Great  Northern  Rail.  Co.  v.  liehrenx 
(I8(J2),  7  H.  &  N.  950,  at  pp.  t).'):5,  i)U  :  \Vi,ihtman,  J.,  deliverin^r 
the  judgment  of  the  Exchequer  ('hamber  (  Wl<ihtman,  WllUami^, 
Willes,  Bijles,  Keatinri  and  BlacUnirn,  JJ.)). 

Carriers  are  to  be  paid  in  proportion  to  their  increased 
responsibility. 

"  In  order  to  protect  carriers  against  loss  by  carrying  at  a  low 
price,  articles  of  great  value  in  a  small  compass,  from  which  tliey 
suffered  for  a  series  of  years,  the  legislature  has  interfered  an<l 
said  that  if  they  incur  increased  responsibility  they  ought  to  be 
paid  in  proportion,  in  the  same  way  as  persons  who  insure " 
(Brunt  V.  Midland  Rail.  Co.  (1804),  2  H.  &  C.  889,  at  p.  8l»3  : 
Pollock,  C.B.). 

Meaning  of  "  Value  "  in  tlie  Statute. 

"  I  confess  I  entertain  no  doubt  on  this  matter.  '  Value ' 
means  the  value  to  the  consignor  of  the  goods  ;  the  value  of  the 
ffoods  to  the  consitjrnor  is  that  which  his  consiiiuee  has  contracted 
to  pay"  {Blankensee  v.  London  and  JVorlh  W^estern  Rail.  Co. 
(1881),  4.'5  L.  T.  761,  at  p.  702  :   Colerid;/e,  V.J.). 

At  common  law  a  carrier  cannot  succeed  on  the  ground  that 
the  value  of  the  goods  was  not  declared  in  the  absence  of  positive 
misrepresentation  or  other  actual  fraud. 

"  A  third  point  was  raised  that  the  plaintiff  is  precluded  from 
succeeding  because  she  delivered  valuables  without  declaring  them, 
having  notice  that  the  company  would  not  receive  them  unless 
declared  and  insured,  and  it  was  argued  that  this  was  a  fraud,  or 
that  in  some  way  the  plaintiff'  was  estopped.  In  the  early  part 
of  the  century  this  point  was  raised  in  many  cases,  and  the  decisions 
were  conflicting  ;  but  since  the  case  of  Walker  v.  .Jackson  (1842), 
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10  M.  (iv,  W.  161  it  scorns  to  havo  boon  ro<Tarcled  ns  settled  law 
tliat  a  carrier  cannot  succeecl  on  this  (ground  in  the  iil)sence  of" 
positive  misrepresentation  or  other  actual  fraud,  and  the  older 
decisions  have  dropped  out  of  tlut  hooks"  (Shaw  v.  (frcdt  Wc.iti'rn 
Hail.  Co.,  [IHUl]  1  Q.  B.  ;n;},  at  p.  :5«0  :  Wrijihf,  J.,  reading  the 
jiidifuient  of  the  court  {Laivmnce  and  W'rlr/Iit,  J  J.)). 
Sec  also  ante,  pj).  ;}82 — 387. 

Carrier  to  s/(fn  a  Jiecelpt  for  Pachage  or  Parcel 
if  required  so  to  do. 

Section  3. — Provided  always,  that  when  the  value  shall  have 
lieen  so  declared,  and  the  increased  rate  of  char<re  paid,  or  an 
engagetnent  to  pay  the  same  shall  have  been  accepted  as  hcrein- 
lu'fore  mentioned,  the  person  receiving  such  increased  rate  of 
charge  or  accepting  such  agreement  shall,  if  thereto  required, 
sign  a  receipt  for  the  package  or  parcel,  acknowledging  the  same 
to  have  been  insured,  which  receipt  shall  not  be  liable  to  any 
stamp  duty  ;  and  if  such  receipt  shall  not  be  given  when  required, 
or  such  notice  as  aforesaid  shall  not  have  been  affixed,  the  mr.il 
contractor,  stage  coach  proprietor,  or  other  common  carrier  as  afore- 
said, shall  not  have  or  be  entitled  to  any  benefit  or  advantage 
under  this  Act,  but  shall  be  liable  and  responsible  as  at  the  common 
law,  and  be  liable  to  refund  the  increased  rate  of  charge. 

Public  Notice  or  Declaration  no  longer  afects  the  Liability 
of  a  Common  Carrier  by  Land. 

Section  4. — Provided  always,  that  from  and  after  the  1st  day  of 
September  now  next  ensuing  [1830]  no  piddic  notice  or  declara- 
tion heretofore  made  or  hereafter  to  be  made  shall  be  deemed  or 
construed  to  limit  or  in  anywise  affect  the  liability  at  common 
law  of  any  such  mail  contractors,  stage  coach  proprietors,  or  other 
public  common  carriers  as  aforesaid,  for  or  in  respect  of  any 
articles  or  goods  to  be  carried  and  conveyed  by  them  ;  but  that 
all  and  every  such  mail  contractors,  stage  coach  proprietors,  and 
other  common  carriers  as  aforesaid  shall  fi'om  and  after  the  said 
1st  day  of  September  be  liable,  as  at  the  common  law,  to  answer 
for  the  loss  of  [(ju.  "or"  omitted]  any  injury  to  any  articles  and 
goods  in  respect  whereof  they  may  not  be  entitled  to  the  benefit 
of  this  Act,  any  public  notice  or  declaration  by  them  made  and 
given  contrary  thereto,  or  in  anyvvise  limiting  such  liability, 
notwithstanding. 

N.B. — As  it  is  more  convenient  to  consider  sections  4  and  6 
together,  the  latter  section  will  be  next  given,  and  section  5  and 
its  consideration  will  then  be  taken.     See  post,  p.  432. 
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Special  Contract  Cna()'i'ctid  hif  tlw  Act. 

Section  G. — Provicli>(l  iilwayf*,  that  notliin^'  in  this  Act  containod 
(<liall  extend  or  l)e  construed  to  annul  or  in  anywise  affect  any 
Kperial  rontmct  between  such  mail  contractor,  sta;;;e  coach  prcj- 
jtrietor.  or  common  carrier,  and  any  other  parties,  tor  the 
conveyance  of  ^oods  and  merchandise. 

Section  4  is  to  he  construed  as  a  general  enactment  and  is  not 

confined  to  articles  or  ^foods  speeitied  in  Section  1  (ante,  p.  11')), 

Sec  S/taic  v.  (ir,al  Western  Rail.  Co.,  [1^11-1]  1  Q.  15.  :{7:5,at  p.;j)S3: 

per  Wrlijht,  •).,  reading  the  judj^ment  of  tho  court  {Laic ranee  and 

WYxjht^  J  J.). 


I 


Vubllc  Notices  are  no  lou(jer  of  anij  .\rail  in  Limitimj  the  Lmli/lil'/ 
of  a  Carrier;  hut  Special  Contracts  Limitiny  suc/i  Lialiilili/ 
may  still  he  made. 

1.  "The  notices  mentioned  in  the  -Ith  section  aro  '■  public'' 
notices  :  that  is,  1  think,  such  notices  as  are  mentioned  in  the 
preamhle,  viz.,  notices  puhlished  l)y  the  carrier  [with  the  intent  to 
limit  their  responsil)ility]  ;  whereas  section  t)  refers  to  contracts 
made  by  the  parties  when  they  came  together"  (dreat  Nortiiem 
Rail.  Co.  V.  Morville  (1852),  7  Kail.  C"as.  830,  at  p.  834  : 
Coleridge,  J.). 

"  The  notices  referred  to  in  the  4th  section  of  the  Carriers  Act 
are  general  notices  to  the  public.  It  was  provitlcd  by  that  section, 
that  '  public  '  notices  should  no  longer  be  of  any  avail,  in  order  to 
obviate  the  question  which  was  perpetually  occurring,  whether 
such  public  notices  had  been  brought  homo  to  the  party  sending 
the  goods.  That  section  has  no  connection  with  the  Gth  section, 
which  leaves  it  open  to  a  carrier  to  make  what  special  contract  bo 
pleases  with  individuals  "  {ihid.,  at  p.  835  :  Krle,  J.). 

2.  "  It  is  perfectly  clear  that,  since  the  passing  of  the  Carriers 
Act  (11  Geo.  4  &  1  Will.  4,  c.  G8),  it  is  competent  for  a  carrier 
to  make  a  special  contract  to  convey  goods  and  chattels  ;  and  it  is 
clear  that  the  liability  of  the  latter  may  bo  made  to  depend  upon 
the  terms  of  that  contract  into  which  both  parties  have  entered. 
Here  the  parties  have  entered  into  a  special  contract,  and  conse- 
quently the  only  question  is  as  to  the  meaning  of  that  contract. 
According  to  the  old  cases,  the  construction  of  carriers'  notices 
had  this  limitation  put  upon  them,  that,  according  to  the  ordinary 
terms  of  the  notice,  he  would  be  responsible  for  gross  negligence, 
unless  he  excluded  his  liability  in  express  terms.  The  practice  of 
a  carrier  protecting  himself  by  a  mere  notice,  was  put  an  end  to  by 
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<ht'  furriers  Act"  (Carr  v.  fAincashire  and   Yorkshire  Rail.  Co. 
(l»r)2),  7  Ex.  707,  at  p.  711  :  Parke,  D.). 


Tlie  Special  Contract  is  not  rotjnired  to  he  in  Writing  or  Si/jned, 
nor  to  Inive  ani/  Formal  Jfei/nisite  whatever. 

'.),  "  It  scciiis  to  Ik»  contcndcil  liy  Mr.  Cowliiio;  that,  sinc(> 
Stat.  11  Geo.  4  k  1  Will.  4,  c.  G«  [TJic  Carriers  Act,  IM.'JO]  it  is 
not  lawlul  to  make  a  i^pccial  contract  limiting  tlio  lial)ilitv  of  a 
liirricr  ;  l)Ut  I  am  dearly  of  oitiiiion  that  the  leirislatiire  had 
no  such  intention,  anil  that  f>uch  is  not  tlio  operation  of  tlie  Act. 
Sect.  1  in  etl'ect  says  tliat  a  carrier  shall  not  limit  his  liai)ility 
merely  hy  a  puhlic  notice,  hut  leaves  it  open  to  liim  to  limit  his 
lialiility  hy  a  special  contract"  {Waller  v.  Vork  and  ^Vorth 
Midland  Rail.  Co.  (1«53),  2  El.  &  Bl.  750,  at  p.  751*  :  Lord 
Campbell,  C.J.). 

"  It  is  well  known  that  l.efore  that  Act  [11  Geo.  4  <fe  1  Will.  4, 
e,  (liS],  the  counnon  law  liaiiility  of  carriers  pressed  heavily  upon 
tliem  in  respect  to  articles  of  ^reat  value,  for  which  tliey  received 
a  small  remuneration.  The  legislature  therefore  interfered,  and  as 
to  those  articles,  ])rovided  a  mode  by  which  the  carriers  mi<rht 
secure  themselves  from  sucli  liability  ;  and  at  the  same  time  it  took 
away  the  imperfect  and  vexatious  mode,  which  had  been  adopted 
iiy  carriers,  of  limiting  tlieir  liability  l)y  public  notices,  a  mode 
which,  as  every  lawyer  knows,  led  to  much  and  vexatious  liti;fation. 
Therefore  the  legislature,  by  sect.  4,  says  they  shall  not  limit  their 
liability  by  any  '  public  notice  or  declaration.'  Ihit,  by  sect.  G,  it 
;i,ocs  on  to  say  that  nothintf  shall  affect  any  special  contract.  Tlio 
l(';j;islature  says  nothinjf  as  to  the  mode  in  which  such  a  special 
contract  shall  be  maile  ;  it  is  not  required  to  bo  in  writing;'  or 
sjifued  ;  nor  is  there  any  otlicr  formal  requisite,  so  that  iu  every 
case  it  must  be  a  question  of  fact  whether  there  was  such  a 
contract  "  (ibid.,  at  p.  762  :   Coleridge,  J.). 

^1  Public  Condition  or  Public  Declaration,  to  be  Effectual  at  all, 
must  now  be  Incorporated  in  a  Special  Contract. 

\.  "  It  certainly  seems  to  me  that,  whatever  min;ht  have  been  the 
ease  before  this  enactment  [the  Carriers  Act,  1830],  it  is  clearly 
enacted  that  no  condition  shall  in  future  operate  merely  as  beint;;  a 
l)ul)lic  condition  or  public  declaration,  and  that,  to  be  effectual  at 
all,  it  must  be  incorporated  in  a  special  contract "  {Peek  v.  North 
''Sla/ordshire  Rail.  Co.  (1803),  10  H.  L.  Cas.  473,  at  p.  497  : 
Blackburn,  J.). 
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S/ier/'dl  ('out  nut   mai/ he  innih'  an  at  (^oinnmn  Lam;    F.i'af'ion  l>i/ 
tfa/'luuii/  t  'i>nij>aiu\'/<  of  Sahttiii'i/  /'olin/  oft/ir  t 'nuiiiioii  haw. 

T).  "  We  tii)(l  that  hy  the  oxprcss  onactiiK'nt  ol  the  l(';iisliitiir(>  in 
11  (ico.  \-  1  Will.  I,  0.  t'.H  ['ill.'  Carriers  Art,  l«:5(l],  no  piiMic 
notii'C!  or  iloi-laration  could  as  such  in  any  way  affect  tlu'  lialiility 
of  a  carrier  as  re^anleil  jLjootls  in  ^^cneral,  thoiiah  special  contract, 
mltjht  he  )nadi  as  at  ctntimon  law  ;  and  it  had  b(H>n  <locidcd  that 
suth  notices  or  declarations,  wjion  hrou^fht  lionie  to  the  ciistonier, 
did  operate  as  liein^  the  hasis  of  a  sjiecial  contract  to  carry  on  tlio 
conditions  contained  in  such  notices.  It  hail  alsolieen  decidetl  tliat 
such  conditions,  when  thus  in;ido  part  of  a  special  contract,  w(M'e 
hiiitlinjij;,  even  when  jjrotcctin^  tlieconijjany  from  responsil)ility  for 
all  loss  or  injury,  however  caused.  It  had  further  heen  deciiled 
that  a  special  conin.ct  ou^ht  to  he  inferred  from  the  act  of  a  party 
rtendin;^  ^oods  after  the  receipt  of  a  notice,  even  whore  the  party 
protested  a^^ainst  the  notice.  And  this  state  of  tlie  law,  it  was 
alleged  hy  many  person.s,  was  taken  advanta^^o  of  hy  the  railway 
companies,  who  had  a  practical  monopoly  of  the  carriage  of  ^oods, 
and,  it  was  alle;fed,  al)used  their  advanta<fes  so  as  (in  the  lan<;uafr(« 
of  Story,  already  cited)  '  to  evade  altogether  the  salutary  policy 
of  the  common  law.'  It  was  under  these  circumstances  that  the 
Hallway  and  Canal  TratHc  Act,  l«5i  (17  &  18  Vict.  c.  31),  was 
passed  "  (ibid.,  at  p.  507). 

For  the  Railway  and  Canal  Traffic  Act,  1854,  see  Section  VIII., 
post,  p.  43y. 


I 


What  are  deemed  Receiving  /louses,  Warehouses, 
or  Ojfices  of  Common  Carriers. 

S<'ction  5. — For  the  purposes  of  this  Act  every  office,  warehouse, 
or  roceivinn;  house,  which  shall  be  used  or  appointed  hy  any  mail 
contractor  or  stage  coach  proprietor  or  other  such  common  carrier 
as  aforesaid  for  the  receiving  of  parcels  to  be  conveyed  as  afore- 
said shall  l)e  deemed  and  taken  to  be  the  receiving  house,  ware- 
house, or  office  of  such  mail  contractor,  stage  coach  proprietor, 
or  other  common  carrier  ;  and  any  one  or  more  of  such  mail 
contractors,  stage  coach  proprietors,  or  common  carrier  shall  be 
liable  to  be  sued  by  his,  her,  or  their  name  or  names  only  ;  and 
no  action  or  suit  commenced  to  recover  damages  for  loss  or  injury 
to  any  parcel,  package,  or  person  shall  abate  for  the  want  of  joining 
any  co-proprietor  or  co-partner  in  such  mail,  stage  coach,  or  other 
public  conveyance  by  land  for  hire  as  aforesaid. 

As  to  the  latter  part  of  this  section,  see  Rules  of  the  Supreme 
Court,  Order  21,  Rule  20,  and  Order  16,  Rule  II. 
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linikeeper  employed  hy  more  Cdrrlers  than  one. 

1.  "The  pliiintitV  in  this  case,  wantin;^  to  transmit  a  itarccl  to 
lidinloii,  sends  it  to  'lolmson.  the  poxtniastcr  of  IJradl'ortl,  who 
rrccives  l\V()|i('n('('  on  account  of  it,  and  delivers  if  to  a  person  hy 
whom  it  is  carried  to  tlie  inn  at  Melksham.  Wliat  is  the  inference 
tVom  these  facts?  That  there  was  a  contract  lutween  the  |>'uintitl' 
iind  dohnson,  not  for  M'ndin^r  the  parcel  to  London,  hut  for  scndin/i 
it  to  Melksham  to  l)e  forwarded.  W'iien  tliat  was  done,  dohnson 
li.'id  performed  his  duty  and  earned  liis  reward.  Then  as  to  the 
lioiise  lit  Melksham.  It  seems  that  for  two  yearn  and  a  half  the 
niiiil  had  stopped  there  to  receive  parcels.  In  all  common  under- 
-timdiiii"  that  made  it  a  receiving  house  for  the  mail.  We  nuist 
take  it  that  th(>  coach  stopjied  there  l»y  direction  of  the  proprietors. 
It  is  .said  tliat  the  inn  was  not  a  reeeivinji'  house  for  them,  hecause 
other  coaches  stopped  there,  and  the  innkeeper  had  his  option  of 
sending;  the  parcel  l»y  any,  and  that,  not  receivin;^  for  one  in 
I  -irticular,  he  could  not  l)e  the  a;;-ent  of  that  one.  liut,  construing 
the  facts  as  reasonal)le  men.  we  must  say  that,  as  soon  as  the  inn- 
keeper determined  ujton  the  coach  I)y  which  he  woidd  send,  he 
liecame,  for  that  purpose,  the  a^fcnt  of  the  propiietors"  (6'_ym,s  v. 
C/iaphii  (18;JG),  ')  A.  &  E.  IJ31,  at  pp.  CM,  0-44  :    Colemlje,  J.). 

2.  '•  Th(^  dilliculty  which  was  su;rgested,  that  there  might  he 
two  railways  hy  cither  of  which  the  "oods  mii>ht  he  sent,  is  met 
liy  the  judgment  in  6V/hj«  v.  ('Iiaplla  (183(1),  5  A.  &  E.  i^M.  it 
may  he  that  if  goods  are  deliyered  under  such  conditions  to  a 
lierson  who  was  employed  l)y  hoth  companies  without  any  intima- 
tion hy  which  railway  they  are  to  go,  they  are  not  received  for 
either  of  them  until  he  makes  up  his  mind  and  destines  them  to 
go  hy  one  of  the  railways,  hut  from  that  time  the  goods  would  he 
received  and  held  hy  him  for  that  railway  "  {Stephens  v.  London 
and  South  Western  Itail.  Co.  (1««0),  16  Q.  13.  D.  121,  at  p.  124  : 
Lord  I'Jsher,  M.U.). 

See  also  a7ite,  p.  306,  Booking  Offices,  and  p.  3G7,  Carriers' 
Agents. 

Customer  recovevhuj  hack  increased  Charge  in  addition 
to  the  Value  of  Parcel  or  Package. 

Section  7.  Provided  also,  that  where  any  parcel  or  package  shall 
have  heen  delivered  at  any  such  othce,  and  the  value  and  contents 
declared  as  aforesaid,  and  the  increased  rate  of  charges  heen  paid, 
and  such  parcels  or  packages  shall  have  heen  lost  or  damaged,  the 
party  entitled  to  recover  damages  in  respect  of  such  loss  or  damage 
shall  also  he  entitled  to  recover  hack  such  increased  charges  so  paid 
as  aforesaid,  in  addition  to  the  value  of  such  parcel  or  package. 

L.B.  2  F 
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Cavriers'  IJaliil/'fi/for  Fflon/oiis  Artg  of  Scrraiit.'i,  and  the  hitters' 
Liahilitii  for  their  oini  /'ersoiuil  Xeolert  or  }f/,'«'oii(liirt.  (lUl) 

Soctioii  <S.  I'rovitlcd  also,  that  notliino;  in  this  Act  shall  ho 
(l<M'iiu'(l  to  protect  any  mail  contractor,  static  coach  proprietor. 
or  other  common  carrier  lor  hire  from  liahility  to  answer  lor 
loss  or  injiu'v  to  any  ^oods  or  articles  whatsoever  arisine"  from 
the  felonious  acts  of  any  coiichman,  ;jiiartl,  hook-keeper,  porter, 
or  other  servant  in  his  or  their  employ,  nor  to  ])rofect  any  snch 
coachman,  };iiar(l,  hook-keeper,  or  other  servant  from  liahility 
for  any  loss  or  injury  occasioned  hy  his  or  their  own  personal 
npfjlect  or  misconduct. 

The  first  ])art  of  this  section  deals  with  the  non-protection  of 
common  carriers,  and  the  second  with  the  non-protection  of  their 
servants. 

Section  8  is  confined  to  the  case  of  valuahlos  specified  in  the 
Act,  and  is  not  a  <:;eneral  enactment. 

''  It  may  he  added  that  s.  8  of  the  Act  of  18;}0  [the  ( 'arriers  Act. 
18150],  cannot  he  construed  as  a  <>;oneral  enactment  that  common 
CJirriers  hy  land  are  in  all  cases  to  he  liable  for  theft  hy  their 
servants.  The  terms  of  the  section  confine  it  to  th(>  case  of  the 
valuables  specified  in  the  Act.  and  are  in  stronjf  contrast  with  the 
lanifuaoe  used  in  s.  4,  which  was  intcmded  to  be  <i;eneral.  This  view 
was  plainly  the  view  of  the  (^ourt  in  //  /  v.  (iredt  WeKlern.  /x'd/l. 
To.  (1851),  11  (  ■.  B.  11(»,  and  it  must  always  have  been  the  view 
of  plc'.ders,  because  all  the  ))rece(lents  of  rejilications  of  felony  by 
the  carrier's  servants  ar(>  to  pleas  of  the  Carriers  Act,  and  not  to 
pleas  of  contracts  ut  common  law''  (^Shaio  v.  (rreat  Western  JiaiL 
Co.,  [1894]  1  Q.  K  ;57:5.  at  p.  88:5  :  l^m//<^  J.,  reading-  the 
judjinient  of  the  Court  {lAiwrance  a'Ml   Wriiiht,  J.T.)  ). 

Under  the  C'urriers  Act,  1830,  felony  by  a  servant  is  a  sufHcient 
answer  to  the  defence  set  up  by  the  carrier,  and  lU'iflij^ence  has 
nothing'  to  do  with  it,  and  on  the  other  hand,  under  the  carrier's 
notice,  ne<>li<>ence  is  the  solo  ([uestion,  felony  is  immaterial. 

"I  am  of  oi)inion  that  the  jud<;e  of  the  county  court  erred  in 
two  respects.  He  tells  them,  that,  to  entitle  the  plaintiff  to  a 
verdict,  they  must  be  satisfi(Kl  of  both  of  two  facts, — that  a  felony 
liad  been  connnitted  with  the  parcel  in  (piestion  by  some  one  of  the 
company's  servants, — and  that  such  felony  was  caused  or  facilitated 
by  the  noifligence  of  th(^  compiuiy  or  their  servants  :  and  that,  if 
they  were  satisfied  that  the  j)arcel  had  been  stolen  by  some  one  of 
the  company's  servants,  but  were  not  of  opinion  that  such  felony 


Canadian  Cases. 

(36)  Hall  v.  McFaddeu,  21  N.  B.  Reps.  586,  post,  and  s.  241  Ilailwny  Act, 
Cunu.lH,  1888. 
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was  occasioned  or  facilitated  hy  the  ne<iligence  of  the  company, 
or,  if  they  were  of  opiiiion  that  the  j)arc(d  had  heen  lost 
hy  the  ne^li^cnee  of  th(>  coinpany,  hut  were  not  satisfied  that  a 
felony  had  heen  eonunitted  hv  some  one  of  the  company's  servants, 
-in  either  case  the  defendaiits  were  entitled  to  their  verdict. 
I  think  the  jud^(^  was  wronjf  in  l<>avin^'  the  first  (juestlon  to  the 
jury,  Ix'canse  there  was  in  niv  opinion  no  evidence  whatever  for 
flieni  that  any  felony  had  heen  connnitted  hy  any  one  of  the 
company's  servants.  In  truth,  unh'ss  the  courts  in  cases  of  this 
sort  take  upon  themselves  the  duty  of  deciding',  the  statute  which 
was  intended  for  the  protection  of  the  carrier,  will  become  a  dead 
letter:  for,  juries  always  will  find  felony  as  ajiainst  a  comj)any.  I 
think  it  is  the  duty  of  the  presidinj:;  jud^e  to  withdraw  the  question 
altogether  from  the  jury,  and  not  to  allow  them  an  op|)ortunity  of 
finding-  in  favour  of  the  plaintiff  in  defiance  of  all  evidence.  I 
therefore  think  the  judoe  of  the  county  court  in  this  case  was  wrong 
in  leaving  it  to  the  jury  at  all,  and  that  he  ought  at  once  to  havo 
directed  a  nonsuit.  Fiu'ther,  I  think  the  judge  has  altogether 
misconceived  the  decision  of  this  court  in  the  case  of  /hdt  v.  1  /ic 
(Imil  W'mtcrn  JiaiL  Co.  (liS51),  11  C  13.  140,  because,  when 
the  defendants  set  up  a  defence  under  the  statute,  negligence 
has  nothing  to  do  with  the  question.  The  rule  is  this, — under  the 
statute,  felony  hy  a  servant  is  a  sutlicient  answer  to  the  defence  set 
up  hy  the  carrier,  and  negligence  has  Jiothing  to  do  with  it  :  and, 
on  the  other  hand,  under  the  carrier's  notice,  negligence  is  the  sole 
(luestion,  felony  is  immaterial.  Under  the  statute,  felony  is  an 
answer;  under  the  notice,  negligence.  That  is  the  effect  of  IJiitf  v. 
riw  Great  ]Ved,n'n  Rail.  To."  (1851),  11  ('.  li.  140,  which  was 
a  case  of  felony  permitted  or  occasioned  hy  the  negligence  of  the 
defendants"  {Great  Western  Jx'a/L  To.  v.  Rimell  (185li),  18  C.  B. 
r)7r),  at  i)p.  r)84,  58'),  58G  :  Jerr/s,  C.J.). 

.1//  Parties  aduallii  Junploijed,  whether  direct  I//  or  hi/  sub-contract, 
in   doing  the    Work  the    Carrier  undertakes   to    do,  either  by 
himself  or  his  Sercanfs  are  his  Servants. 
"In  order,  however,  to  guard  the  public  against  the  consequences 
of  effecting  such  insurance — for  one  consideration  for  the  insur- 
ance is  the  disclosure  to  the  carrier's  servants  hy  snch  notice  of 
the  value  of  the  goods  to  b(>  transmitted — the  legislature,  whilst 
it  says  that  the  carrier  shall  not  be  liable  unless  the  ;irticlo  sent  bo 
insured,  goes  on  to  provitle  that,  whether  it  be  insured  or  not,  the 
carrier  shall  still  be  liable  *  to  answer  for  loss  or   injury  to  any 
goods  or  tirticles  whatsoever  arising  from  the  f(donious  acts  of 
any  coachman,  guard,  book-keeper,  ])orter,  or  other  servant  iu  his 
employ.'     And   1   am   of  opinion   that   this   liubility   cauuot   bo 
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disposed  of  by  the  introduction  of  the  term  '  .igont,'  or  by  giving 
a  {)rincipal  name  to  the  oniploynient  of  any  one  employed  to 
discharge  tlie  duty  undertaken  by  the  carrier.  In  the  case  which 
was  put  in  ihvi  course^  of  the  argument  wliere  a  carrier  confines 
himself  to  receiving  goods  and  making  contracts  for  their  carriage, 
and  avails  himself  of  a  sub-contract  to  transfer  to  some  one  else 
the  wliolo  duty  which  he  has  undertaken  to  perform,  I  think  that 
all  the  parties  who  conu!  in  under  that  subsecjuent  contract, 
whether  directly  or  by  the  sub-contract, — I  think  that  all  the 
parties  actually  employed  in  doing  the  work  which  the  carrier 
undertook  to  do,  either  by  himself  or  by  his  servants,  are  his 
servants  within  the  meaninir  of  the  eio-htli  section  of  the  Act  in 
question  "'  (Macha  v.  London  and  Soidh  Western  Bail.  Co.  (1848), 
2  Ex.  415,  at  pp.  -i-20,  427  :   Pollod;  C.B.). 

"  I  think  that  a  very  large  construction  ought  to  be  given  to 
these  words  [siipral  ;  they  must  be  taken  to  mean  book-kee[)ers, 
porters,  or  other  servants  actually  employed  to  do  what  the  carrier 
has  undertaken  to  do.  The  legislature  not  only  contemidated  that 
a  carrier  might  himself  carry  the  gooils  delivered  to  him,  but  that 
he  might  hand  theni  over  to  another  person  to  carry.  If  they 
were  stol  by  himself,  he  of  course  would  not  be  protected  ; 
neither  dt  '  rl.dnk  he  would  if  the  person  whom  he  had  employed 
as  a  subsuiute  were  to  steal  them.  Unless  that  construction  be 
adoi)ted,  this  anomaly  would  follow.  Nothing  was  more  common, 
under  the  old  system,  than  for  the  coachnum  to  hire  the  guard,  or 
the  guard  the  coachman  ;  and  if  a  person  had  lost  anything  sent 
by  a  stage-coach,  and  had  sued  the  proprietor,  could  the  claimant 
be  turned  round  by  tlu;  proprietor  saying,  '  I  did  not  employ  the 
guard  or  coachman  ? '  I  think,  therefore,  that  when  the  legisla- 
ture used  the  word  '  servant '  in  this  section  [8] ,  they  meant  to 
say,  the  carrier  being  clearly  liable  if  he  steals  the  goods  himself, 
and  it  being  his  ordinary  duty  as  carrier  to  carry  them  himself, 
he  shall  equally  be  responsil)le  if  any  other  person  employed  under 
the  contract  steals  them  "  {ibid.,  at  p.  430  :  liol/c,  B.). 

"  Any  person  emi)l()yed  by  a  cari'ier  to  perform  the  contract  into 
which  he  enters,  is  a  servant  in  the  employ  of  the  carrier,  within 
the  true  meaning  of  this  statute.  Any  other  construction  would 
be  the  parent  of  very  dangerous  consecjuences.  These  companies 
might  let  out  every  singU;  part  of  their  carriers'  business,  which 
is  generally  very  extensive,  to  others,  who  might  em|)loy  other 
servants  under  them.  If  we  were  to  hoUl  that  such  persons  iiro 
not  the  servants  of  the  company,  a  complete  immunity  would  lie 
obtained  from  the  responsibility  for  every  single  theft  that  might 
be  committed  from  one  end  of  their  line  to  the  other,  under  the 
sons  bv  whom  the  theft  had  been  committed 
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were  not  their  servants  or  in  their  employ.  It  would  he  an 
exceedingly  dangerous  doctrine  to  hold,  that  these  persons,  who 
enjoy  all  the  profits  derived  from  the  carriage  of  the  goods,  shall, 
I)v  a  suh -contract  unknown  to  the  other  party,  get  rid  of  their 
responsiljility  "  (//-/(/.,  at  p.  iM\  :   Plait,  B.). 

As  to  wro  are  carriers'  servants,  see  ante,  p.  3(57,  (Carriers' 
Agents  ;  and  post,  p.  517,  Section  XIII. — Carriers'  vServants. 

"  Baron  Tiol/es  judgment  [in  }fac]iu  v.  London  and  South 
\\\'sfem  Rail'  Co.  (1848),  2  Ex.  415,  at  p.  430]  is  extremely 
instructive,  and  shows  th(>  kind  of  mischief  which  was  sought  to 
!)('  guarded  against  hy  this  section  [8]  of  the  ( 'arriers  Act " 
{Stephens  v.  London  and  South  \Vester7i  Rail.  Co.  (1886), 
18  Q.  B.  D.  121,  at  p.  125 :  Lindley,  L.J.). 

Proof  that  the  taking  was  hy  some  one  ivho  icas  more  or  less 
a  Servant  is  sufficient. 

"  I  quite  agree  with  the  doctrine  involved  in  the  decision  of  the 
court  in  Wiughton  v.  London  and  JS'orth  Western  Rail.  Co.  (1874), 
L.  U.  d  Ex.  1)3  to  this  extent  :  that  it  is  not  necessary  to  shew,  in 
order  to  make  out  a  refjlication  of  a  felonious  act  on  the  part  of 
the  carriers'  servants,  that  the  taking  was  hy  any  particular 
servant  or  servants.  It  is  enough,  if  there  is  proof  to  satisfy  the 
jury  that  the  taking  w^as  hy  some  one  who  was  more  or  less  one  of 
tlie  company's  servants,  without  specifying  the  [)articular  servant  " 
(M-Queen  v.  Great  Western  Rail.  Co.  (1875),  L.  1{.  10  Q.  B.  501), 
at  p.  573  :   Coehhnrn,  C.J.). 

Wltere  Goods  are  delivered  to  a  Receiving-off.ce  pointed  out  hy  the 
(\irrier,  it  Is  just  the  same  as  if  they  were  delivered  to  him. 

"  It  seems  to  me  that  the  5th  section  of  that  Act  [The  C'arriers 
Act,  1830]  was  passed  in  order  to  meet  the  case  where  persons 
employed  in  receiving  goods  for  the  company  are  not  strictly 
speaking  the  servants  of  the  company  ;  hut  for  a  particular  pur- 
pose, and  for  that  only,  the  legislature  desired  to  bring  them  into 
tliut  category.  The  Act  says  that  for  certain  goods  the  carrier 
shall  not  be  liable,  imless  the  person  who  delivers  them  declares 
their  value.  That  is  in  relief  of  the  carrier,  but  then  it  is  pointed 
out  that  he  ought  to  be  answerable  for  the  honesty  of  the  people 
he  employs,  and  so  in  the  case  of  dishonesty  on  their  part,  the 
liability  of  the  carrier  as  a  common  carrier  is  to  be  restored.  In 
the  8th  section  a  niunber  of  persons  are  named,  book-keepers  and 
others,  and  lastly  '  servants.'  Now  by  the  5th  section,  every  office, 
wiirohouse,  or  receiving-house  used  or  appointed  by  a  conunon 
carrier,  was  to  be  deemed  and  taken  to  be  the  receiving-house, 
warehouse,  or  office  of  such  carrier,  so  when  a  railway  company 
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give  notice  to  the  public  that  a  certain  place  is  a  receiving-office, 
that  receiving-office  must  he  considered  as  if  it  were  part  of  the 
railway  system.  In  other  words,  where  goods  are  delivered  to  a 
receiving-office  pointed  out  ))y  the  railway  company,  it  is  just  the 
same  as  if  they  were  delivered  to  the  company "  (Stephens  v. 
Lnndon  and  Soufh  Western  Rail  Co.  (188U),  18  Q.  B.  D.  121,  at 
pp.  123,  124  :  Lord  EsJm;  M.R.).   (37) 

Carrier  may  require  Proof  of  the  Actual  Value  of  any  Parcel 
or  Pack-age  h>/  the  Customer. 

Section  9. — Provided  also,  that  such  mail  contractors,  stage 
coach  proprietors,  or  other  common  carriers  for  hire  shall  not  be 
concluded  as  to  the  value  of  any  such  parcel  or  package  by  the 
value  so  declared  as  aforesaid,  but  that  he  or  they  shall  in  all 
cases  be  entitled  to  require,  from  the  party  suing  in  respect  of 
any  loss  or  injury,  proof  of  the  actual  value  of  the  contents  by 
the  ordinary  legal  evidence,  and  that  the  mail  contractors,  stage 
coach  proprietors,  or  other  common  carriers  as  aforesaid  shall  be 
liable  to  such  damages  only  as  shall  be  so  jiroved  as  aforesaid,  not 
exceeding  the  declared  value,  together  with  the  increased  charges 
as  before  mentioned. 

Payment  of  Money  into  Court  hy  Defendant. 

Section  10. — In  all  actions  to  be  brought  against  any  such  mail 
contractor,  stage  coacli  proprietor,  or  otlier  common  carrier  as 
aforesaid,  for  the  loss  of  or  injury  to  any  goods  delivered  to  be 
carried,  whether  the  value  of  such  goods  shall  have  been  declared 
or  not,  it  shall  be  lawful  for  the  defendant  or  defendants  to  pay 
money  into  court  in  the  same  manner  and  with  the  same  effect 
as  money  may  be  paid  into  court  in  any  other  action. 

See  also,  Rules  of  the  Supreme  Court,  Order  XXII. 

Canals  and  Navigation   Companies. 

Before  passing  to  the  next  section  it  may  be  as  well  to  call 
attention  to  the  Canal  ( 'arriers  Act,  1845  (8  &  9  Vict.  c.  42),  which 
enables  canal  and  navigation  companies  incorporated  or  established 
under  the  authority  of  Parliament  to  carry  as  common  carriers  all 
such  goods,  wares,  merchandise,  articles,  nuitters  and  things  as  may 
be  entrusted  to  them  for  that  purpose. 

Canadian  Cases. 

(37)  See  Milloy  v.  Grand  Trunk  Rail  Co.,  23  0.  R.  457  :  Gait,  C.J.  ; 
Morrison  v.  Thompson,  2  Russ.  &  Cliec.  (n.s.)  411  ;  Hamilton  v.  Anglo-French 
Steamship  Co.,  2  Russ.  &  dies,  (n.s.)  352  :  omith,  J. 
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SECTION  VIII. 

Hallway  and  Canal  Traffic  Act,  1854  (17  A  18  Vict.  c.  31). 
((()  Reason  for  the  Ad  being  2Jassc(1,  p.  440. 
(ft)  Sections  1  and  2,  p.  443. 
((•)  Sea  Transit,  p.  446. 
((/)  Railway  Stations,  p.  446. 
(e)  Reasonable  Facilities,  p.  447. 
(/)  Undue  Preference,  j).  451. 
(g)  Right  of  Action  for  Extortion,  p.  454. 
(/i)  Parcels  and  Enclosures,  p.  456. 
{i)  Section  7  of  the  Railwaij  and  Canal  Traffic  Act,  1854. — Liability  for 

Neglect  or  Dtfault  notwithstanding  notice,  p.  458. 
(k)  History  of  the  Law  of  Limitation,  and  occasion  for  section  7,  p.  459. 
(/)  "Neglect  or  Default  of  the  Company,"  p.  462.- 
())i)  General  Scope  of  the  Act,  p.  46.3. 

(»i)  General  Notice  Invalid — Signed  Special  Contract,  p.  466. 
(o)  The  Real  Qucdion,  p.  468. 
(p)  Just  and  Reasonable  Contract  a  Question  for  Court — Condition  Exempting 

wholly  from  Liability  is  prima  facie  Unjust — Alternative  Offer,  p.  469. 

The  Begnlation  of  Eaihoays  Act,  1868  (31  it  32  Vict.  c.  119). 
Limitation  of  Liability  during  Sea  Transit,  p.  474. 

The  liegidation  of  Bailtuays  Act,  1871  (34  d  35  Vict.  c.  78). 

Limitation  of  Liability  during  Sea  Transit  t/i  Vessels  not  belonging  to  the 
Railway  Company,  p.  474. 

Merchant  Shipping  Act,  1894  (57  d  58  Vict.  c.  60). 

(«)  Liability  of  Shipowners  vnth  regard  to  Fire,  p.  475. 

(/j)  Non-Liability  of  Shipoicners  with  regard  to  Undeclared  Gold,  Jewellery, 

etc.,  p.  476. 
(c)  Limitation  of  Shipoivners'  Liability  with  regard    to  Loss  of  Life  or 

Personal  Injury,  and  Damage  or  Loss  to  Goods,  Merchandise,  etc., 

p.  477. 
{d)  Non-liability  of  Shipoimiers  in  Cases  of  Compulsory  Pilotage,  p.  479. 

We  have  seen,  ante,  p.  412,  that  the  cases  decided  between  1832 
and  1854,  established  that  a  carrier  might,  by  a  special  notice, 
make  a  contract  limiting  his  responsibility  even  in  the  cases  of 
f;ross  negligence,  misconduct,  or  fraud  on  the  part  of  himself  or 
Ills  servants  ;  and  the  reason  why  the  legislature  intervened  by  the 
statute  that  will  be  now  noticed,  viz.,  the  Railway  and  Canal 
TralHc  Act,  1854,  was  because  it  thought  that  the  railway  and 
canal  companies  took  advantage  of  those  decisions  to  evade 
altogether  the  salutary  policy  of  the  common  law.  (38)  In  this 
section  we  shall  deal  with  the  Railway  and  Canal  Traffic  Act,  1854, 
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the  Railway  Regulation  Acts,  1868  and  1871,  and  the  Merchant 
Shipping  Act,  1894,  so  far  as  thoy  limit  the  common  law  liability 
of  carriers,  and  concern  the  subject  of  bailments. 


THE  RAILWAY  AND  CANAL  TRAFFIC  ACT,  1854. 

(17  &  18  Vict.  c.  31.)  (39) 
(a)  Reason  for  the  Act  being  Passed. 
1.  "  It  was  about  the  time  of  the  decision  of  Jlinton  v.  Dihhln 
(1842),  2  Q.  B.  G4(J  that  railways  came  into  general  use,  and 
began  to  supersede  all  other  modes  of  conveyance.  The  companies 
becauio  in  the  habit  of  imposing  conditions  on  their  customers 
intended  to  restrict,  and  in  some  cases  entirely  to  remove  their 
liability  to  an  extent  many  persons  thought  unreasonable.  The 
validity  of  such  restrictions  was  (juestioned  in  various  actions,  and 
the  series  of  decisions  arose  which  resulted  in  settling  the  law  in 
such  a  manner  as  to  cause  the  legislatuni  to  intervene  by  the 
Railway  and  (Janal  Traffic  Act,  1S54  (17  &  18  Vict.  c.  31)" 
{Peek  V.  North  St  a  fords /lire  Hail.  Co.  (18G3),  10  H.  L.  Cas.  473, 
at  p.  500  :  JSlavkhurii,  J.). 

Canadian  Cases. 

(38)  "Th(!  law  applicable  to  this  case  is  the  same  as  f;overnod  the  English 
courts  before  the  passinj;  of  the  Railw.ay  and  Canal  TiafHe  Act,  1854.  There 
is  an  overwhelming  body  of  authority  to  show  that  the  carrier  may,  by  con- 
ditions aptly  framed,  protect  himself  against  the  consequences  of  negligence  "  : 
per  Moss,  C.J. A.  {Fitzgerald  v.  Grand  Trunk  Kail.  Co.,  Tupper's  Reports  iu 
Appeal,  vol.  iv.,  601). 

(39)  The  Railway  Acts  Statutes  of  Canada,  1888— Reason  for  the  Act  being 
passed. — By  means  of  special  contracts  railway  companies  were  acquiring  an 
entire  immunity  from  liability,  and  the  courts  began  to  point  out  the  necessity 
and  justice  of  legislative  redress.  See  judgment  of  Morrison,  J.,  in  Hamilton 
V.  Grand  Trunk  Rait.  Co.,  and  Draper,  C.J.,  in  Bates  v.  Great  JVestern  Rail.  Co., 
ante,  p.  398. 

The  Dominion  Act  (34  Vict.  c.  43),  s.  5,  was,  therefore,  passed  with  the 
obvious  intention  of  restricting  the  power  of  railway  companies  contracting 
themselves  free  from  liability  for  's  however  caused.  This  Act,  however, 
the  Ontario  courts  in  Scott  v.  G.  W.  Rail.  Co.,  23  U.  C.  C.  P.  182,  and  Allan  v. 
G.  W.  Rail.  Co.,  33  U.  C.  R.  483,  decided  did  not  apply  to  railways  incorporated 
before  1868 ;  and  the  Supreme  Court  of  Nova  Scotia,  in  1871,  in  Dodson  v. 
Grand  Trunk  Rail.  Co.,  7  U.  C.  L.  J.  (n.s.)  263,  said  that  it  might  be  advisable 
for  Parliament  to  pass  a  law  for  the  whole  Dominion  founded  on  the  Imperial 
Act,  1854.  Similar  sentiments  having  been  expressed  by  the  Ontario  ccmrts 
Parliament  in  1875  passed  38  Vict.  c.  24,  with  the  apparent  design  of 
restricting  all  railway  companies.  This  Act  was  repealed,  and  practically 
re-enacted  by  the  Consolidated  Railway  Act,  1879.  The  Railway  Act,  1888 
with  its  amending  Acts,  has  repealed  the  Act  of  1879,  but  it  is  substantially 
the  same.  Under  the  Railway  Act  of  1888  it  has  been  held  that  railways 
subject  to  the  statute  are  unable  to  set  up  a  special  contract  limiting  their 
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liability,  where  the  loss  has  been  occasioned  by  the  nef;ligence  of  the  company 
or  its  servants  {Vorid  v.  Grand  Tnuil:  h'dil.  Co.,  11  S.  C.  11.  012). 

"The  defendants  are  subject  to  the  statutory  law  which  takes  away  the 
defence  in  an  action  of  this  kind,  where  the  loss  has  been  occasioned  by  the 
no;^li;,'ence  of  the  company  or  its  servants  "  :  per  Ritchie,  C.J.  (Vogel  v.  Grand 
Trunk  Rail.  Co.,  11  8.  C'  R.  fil2).  Tlie  facts  in  this  case  were  as  follows  : 
The  plaintiff  shipped  live  stock  on  the  defendants'  railway,  subject  to  the 
conditions  (in  a  shipping,'  bill,  one  of  which  was  that  live  stock  was  taken 
entirely  at  tlie  owner's  risk  of  loss,  injury,  or  damage,  whether  in  loading  or 
unloading  conveyances  or  otherwise,  and  that  all  live  stock  should  be  carried 
by  special  c(mtract  only.  The  animals  were  killed  oi"  lost  by  the  defendants' 
negligence : — Held,  that  the  defendants  could  not  escape  liability  by  their 
conditions,  for  their  liability  was  expressly  provided  for  by  42  Vict.  c.  9,  s.  25  (4) 
(now  s.  24G  (3)  of  tlie  Railway  Act,  1888).  "When  a  contract  stipulates  that 
the  company  shall  not  be  liable  for  any  damage  that  may  occur  to  goods  arising 
from  certain  causes  no  doubt  this  would  exempt  them  from  damage  arising 
from  those  causes,  the  result  of  mere  accident  when  no  blame  is  imputable  to 
them,  but  not  from  responsibility  for  their  own  negligence  and  want  of  care. 
Under  such  a  contract  the  onus  would  be  upon  the  owners  of  the  goods  to  show 
that  the  damage  was  attributable  to  the  misconduct  of  the  company  or  their 
servants,  but  if  that  is  established  the  contract  affords  no  answer":  per 
Burton,  J. A.,  ibid.  "  In  this  country  [Ontario]  before  the  passing  of  the  Act  of 
1871,  just  as  in  England  before  the  passing  of  the  Carriers  Act,  there  was 
nothing  to  prevent  carriers  from  contracting  to  limit  their  liability  in  any  way 
or  to  any  extent  they  thougiit  proper.  The  object  of  the  notice,  .ondition,  or 
declaration,  both  here  and  in  England,  was  to  impose  terms  upon  the  sender 
in  restraint  of  the  carrier's  liability  "  (per  Osier,  J. A.  :  Voijel  v.  Grand  Trunk 
Rail.  Co.,  10  0.  A.  R.  180  ;    11  S.  C.  R.  G12). 

The  Railway  Act,  1888  (D.)  (51  Vict.  c.  29),  s.  246  (.3),  declares  that  the  party 
aggrieved  by  any  neglect  or  refusal  shall  have  an  action  therefor  against  the 
company,  from  which  action  the  company  shall  not  be  relieved  by  any  notice 
condition,  or  declaration  if  the  damage  has  arisen  from  any  negligence  or 
omission  of  the  company  or  of  its  servants. 

Held  per  Ritehie,  C..J.,  and  Fonrnier  and  Henry,  JJ.,  that  under  the  general 
Railway  Act,  1868(31  Vict.  c.  68),  s.  20  (4),  as  amended  by  34  Vict.  c.  43,  s.  5, 
re-enacted  by  Consol  Railway  Act,  1879  (now  the  Raihvay  Act,  1888),  wliich 
prohibited  railway  comi)anies  from  protecting  themselves  against  liabilities  for 
negligence  by  notice,  condition  or  declaration,  and  which  applies  to  the  Grand 
Trunk  Railway  Company,  the  company  could  not  avail  themselves  of  a  notice 
that  the  owner  undertakes  all  risks  of  loss,  injury,  damage,  etc.,  and  that  the 
company  were  res]ionsible  for  the  negligence  of  themselves  or  their  servants 
{Grand  Trunk  Rail.  Co.  v.  Vogel,  11  S.  C.  R.  612). 

A  railway  company  is  liable  for  damages  to  goods  resulting  from  negligence, 
even  thougli  the  shippers  of  the  goods  agree  in  consideration  of  the  allowance 
of  a  reduced  rate  of  freight  not  to  hold  the  company  liable  (Cobban  v.  Canadian 
Pacific  Rail.  Co.,  26  0.  R.  732  ;  23  A.  R.  115).  Per  Osier,  J.A.  :  "The  offer 
and  acceptance  of  an  alternative  or  reduced  rate  does  not  permit  the  railway 
compan}'  to  contract  itself  out  of  liability  for  negligence.  ...  I  have 
ventured  to  hold  this  opinion,  relying  upon  the  difference  between  the 
language  of  our  Railway  Act  and  of  s.  7  of  the  Imperial  Railway  and  Canal 
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Trnflic  Act,  1854,  the  latter  enablini^  a  coiiij)any  to  make  a  special  contract, 
witli  just  and  rea.^onaMe  conditions,  while  ours  contains  an  absolute  denial 
of  power  to  escape  from  liability  for  negligence." 

"Comparing  the  Canadian  llailway  Act  (51  Vict.  c.  29),  s.  240  (D.),  with  its 
English  analogue,  s.  7  of  the  Railway  and  Canal  Tratlic  Act,  1854,  c.  31, 
I  think  the  jdain  and  reasonable  meaning  of  the  clause  in  (jueslion  is  that  in 
case  of  negligence  in  the  carriage  of  goods  no  notice,  condition,  or  declaration 
— whether  manifested  by  general  and  public  advertisement,  or  })y  any 
jiarticidar  provisions  in  a  special  contract  signed  by  the  shipper — shall  relieve 
the  railway  ccnpany  from  lieing  sued  for  damage  arising  from  such  negli- 
gence" (nohcrUnn  v.  (Innul  Trunk  Rail.  Co.,  21  O.  A.  R.  21C  ;  24  S.  C.  R. 
611  :  per  Boyd,  C).  "The  object  of  our  Act  as  of  the  English  Act,  was  to 
prevent  the  oppression  of  the  shipper  by  the  carrier,  but  with  us  the 
legislature  has  not  thought  fit  to  enable  the  i)arties  by  special  contract  on 
reasonable  conditions  to  waive  the  protection  of  the  Act."  "The  word 
'neglect'  in  the  statute  includes  neglect  in  carrying  as  Avell  as  neglect  or 
default  in  onutting  to  carry"  :  ^Jt'r  Usler,  J. A.,  ihiif. 

The  case  of  Robertson  v.  Grand  Trunk  Hail.  Co.  decided  that  s.  246  (3) 
of  the  Railway  Act,  1888,  does  not  disable  a  railway  company  from 
entering  into  a  special  contract  for  the  carriage  of  goods,  and  limiting  its 
liability  as  to  amount  of  damages  to  be  recovered  for  loss  or  injury  to  such 
goods  arising  from  negligence. 

"  In  Vogel's  Case  the  (question  was,  as  to  exemption  from  all  liability,  and 
nothing  there  decided  established  or  tended  to  establish,  that  it  was  not 
competent  to  the  respondents  to  enter  into  an  agreement  for  pre-ascertained 
damages,  or  for  limited  liability,  if  that  term  is  jjcrferred  "  :  Sir  Henry  Sirong, 
C.J.,  ibid. 

"  In  VocjcVs  Case  it  was  held  to  be  clearly  against  the  statute  to  contract  for 
complete  immu.  ty  from  the  consequences  of  negligence,  but  I  am  not 
prepared  to  hold  that  a  fair  and  reasonable  ])rovision  limiting  the  measure  of 
damage  to  the  declared  and  agreed-on  value  of  the  animal  or  article  may  not 
be  lawfully  entered  into,  the  price  of  transport  being  proportioned  to  such 
fixed  value  "  :  per  Hagarty,  C.J.O.,  ibid.,  and  see  judgment  of  Givynne,  J.,  post, 
p.  465. 

Where  a  railway  company  undertakes  to  carry  goods  to  a  point  beyond  the 
terminus  of  its  own  line,  it  is  entering  into  a  contract  which,  under  s.  104  of 
the  Consolidated  Railway  Act  [now  s.  246,  Railway  Act,  1888],  it  has  the 
power  to  refuse.  It  may,  therefore,  restrict  its  liability  for  negligence  as 
carriers,  or  otherwise,  in  respect  of  the  goods  to  be  carried  after  they  have 
left  its  own  line  "  (McMillan  v.  Grand  Trunk  Rail.  Co.,  16  S.  C.  R.  543). 

"  The  duties  and  obligations  referi'ed  to  by  s.  246  (3)  were  clearly  prescribed 
in  respect  of  a  railway  company's  own  line,  and  not  with  respect  to  the  lines 
over  which  it  might,  if  it  chose,  undertake  to  foiward  or  carry  "  (iftirf.,  judgment 
of  Strong,  J.,  in  Supreme  Court).  "  Vogel  v.  Grand  Trunk  Rail.  Co.,  Martin  v. 
Grand  Trunk  Rail.  Co.,  and  McMillan  v.  Grand  Trunk  Rail.  Co.,  only  go  the 
length  of  shewing  that  railway  companies  cannot,  by  notice  or  express  contract, 
relieve  themselves  from  an  action  in  respect  of  an  injury  to  the  person  of  a 
passenger,  or  loss  or  damage  to  goods  resulting  from  direct  negligence  on  the 
part  of  the  company  or  their  servants  during  the  transport  of  such  jmssenger  or 
goods.  They  do  not  decide  that  for  a  benefit  and  consideration  accruing 
directly  to  the  passenger  or  shipper  he  may  not  stipulate  that,  in  the  event  of 
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The  Case  that  led  to  its  Passinr/. 

2.  "  Cai'v  V.  fjancaahirc  and  Ynvkulilre  Hall.  Co.  (1852),  7  Ex. 
707  ;  the  case  which  h'd  to  tlio  passin^r  of  tlie  Railway  and  Canal 
Traffic  Act  (17  &  18  Vict.  c.  31)"  (Gallia  v.  London  and  yortk 

Western  Rail.  Co.  (1875),  L.  U.  10  Q.  B.  212,  at  p.  216; 
Blackburn,  J.). 

3.  "  When  the  Railway  and  Canal  Traffic  Act  was  passed  the 
law  in  respect  to  the  liability  of  carriers  had  been  much  relaxed, 
and  the  weight  of  decisions  at  that  time  ostal)lished  that  carriers 
might  by  special  notice  make  contracts  limiting  their  responsibility 
even  in  cases  of  gross  negligence,  misconduct,  or  fraud  on  the  part 
of  their  servants.  The  legislature  thought  that  the  companies  took 
advantage  of  these  decisions  to  evade  the  salutary  policy  of  the 
connnon  law,  and  accordingly  intervened  and  passed  the  Railway 
and  Canal  Traffic  Act,  1851  (17  &  18  Vic  c.  31)"  (Didson  v. 
Gmit  Northern  Rail.  Co.  (1880),  18  Q.  13.  D.  176,  at  p.  IDO  : 
Lopes,  L.J.,  using  the  language  of  Jilavkburn,  J.  See  ante, 
pp.  112,  432. 

(b)  Sections  1  and  2. 

THE  RAILWAY  AND  CANAL  TRAFFIC  ACT,  1854. 
(17  &  18  Vict.  c.  31.)  (40) 

An  Act  for  the  better  Regulation  of  the  Traffic  on  Railways  and 
Canals.  [10th  July  1854.] 

Interpretation  of  terms. 

Section  1. — In  the  construction  of  this  Act,  "  the  Board  of 
Trade  "  shall  mean  the  Lords  of  the  Committee  of  her  Majesty's 

Canadian  Cases. 

such  injury  or  damage  arising  through  such  negligence,  his  damages  shall  not 
exceed  a  certain  amount,  thus,  as  it  were,  fixing  a  maximum  limit  for  the 
assessment  of  such  damages "  (per  Cameron,  C.J.  :  Bate  v.  Canadian  Pacific  Rail. 
Co.,  14  0.  R.  637). 

(40)  AN  ACT  RESPECTING  RAILWAYS. 
(51  Vict.  c.  29.) 

Application  of  the  Act  (D). 

Section  3.  This  Act,  subject  to  any  express  provisions  of  the  special  Act, 
and  to  the  exception  hereinafter  mentioned,  applies  to  all  persons,  companies, 
and  railways  within  the  legislative  authority  of  the  Parliament  of  Canada, 
except  government  railways. 

The  several  provincial  legislatures  have  substantially  embodied  this  Act  in 
their  statute  law  so  as  to  apply  to  railways  subject  to  the  legislative  authority 
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Privy  Council  for  Trade  and  Forci^rn  Plantations  ;  seo  also  The 
Intorprotatioii  Act,  im\)  (52  &  T)!}  Vict.  c.  GiJ,  s.  12  (H). 

The  word  "  traffic  "  s/iall  inrhnh'  not  only  |)ass('n;:;('rs,  and  tlioir 
lu^iffairc,  and  floods,  animals,  and  other  tliin^fs  conveyed 
by  any  railway  conijiany  or  canal  company,  or  railway  and 
canal  company,  hut  also  carria;j;(*s,  wa;j;;j,()ns,  trucks,  hoats, 
and  veliich's  of  every  description  adapfeil  lor  running:;  or 
passing  on  the  railway  or  canal  of  any  such  company  : 

The  word  "  railway  "  sluill  inrliidc  every  station  of  or  l)elon;i;in^ 
to  such  railway  used  for  the  purposes  of  ])ul»lic  traflic  :  and 

The  word  "canal"  shall  InrhnU'  any  navigation  whereon  tolls 
are  levied  by  authority  of  Parliament,  and  also  the  wharves 
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of  the  various  luovinces  (R.  S.  O.  1897,  Cli.  207  ;  R.  S.  M.  1891,  Ch.  130  j 
R.  S.  B.  C.  1897,  Ch.  1G3).     Statutes  ut  Novu  Scotia,  43  Vict.  c.  20. 

Interpretation  of  terms. — Section  2.     In  this  Act,  and  in  tlic  special  Act 
incoi'ijorating  any  railway  company  to  whicli  this  Act  or  any  part  thereof 
applies,  unless  the  conte.xt  otherwise  reiiuires — 
(((.)  The  expression  "  company  "  means  a  railway  company,  and  includes 
any  person  having  authority  to  construct  or  operate  a  railway ; 
****** 
(c.)  The  expression  "  court "   means  a  superior  court  of  the  province  or 
district. 
***«#♦ 

(/.)  The  expression  "  goods  "  includes  things  of  every  kind  that  may  be 
conveyed  upon  the  railway,  or  upon  steam  vessels  or  other  vessels 
connected  with  the  railway  ; 
****** 

(o.)  A  railway  shall  he  deemed  to  come  "  near  "  to  another  when  some  part 
of  the  one  is  within  one  mile  of  some  part  of  the  other. 
****** 

(q.)  The  expression  "  railway  "  means  any  railway  whicli  the  company  has 
authority  to  construct  or  operate,  and  includes  all  stations,  depots, 
wharves,  property  and  works  connected  therewith,  and  also  any 
railway  bridge  or  other  structure  which  any  company  is  authorized 
to  construct  under  a  special  Act. 
****** 

((.)  The  expression  "  special  Act "  means  any  Act  under  which  the  company 
has  authority  to  construct  or  ojjcrate  a  railway,  or  which  is  enacted 
with  special  reference  to  such  railway,  and  inchules  all  such  Acts. 

(w.)  The  expression  "toll"  includes  any  rate  or  charge  made  for  the  con- 
veyance of  any  passenger,  goods,  or  carriage,  or  for  the  collection, 
loading,  unloading,  cording,  or  delivery  of  goods,  or  for  warehousing 
or  wharfage  or  other  services  incidental  to  the  business  of  a  carrier. 

(v.)  The  expression  "  traffic  "  includes  not  only  passengers  and  their  baggage, 
goods,  animals,  and  things  conveyed  by  ralway,  but  also  cars,  trucks, 
and  vehicles  of  any  description   adapted  for  running  over  any 
railway. 
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and  liindin^  places  of  and  Ixdon^in^  to  such  canal  or  naviij;a- 
tioii,  and  used  for  tlic  juirposcs  of  public  traffic  : 
Tlic  ('X|ircssioii  "railwiiy  company,"  "canal  company,"  or  "rail- 
way and  canal  company,"  gliall  'nirlmlc  any  person  hcinj^  the 
owner   or   lessee  of  or  any  contractor   workinir  any    railway 
or  canal  or  navi;fation  constructed  or  carrieil  on   imder  the 
powers  of  any  Act  of  rarliament  : 
A    station,     terminus,   or   wharf   shull    /»<'   (liDual   to    lie   near 
another  station,  terminus,  or  wharf  wlien  the  distance  hetweon 
such  stations,  termini,  or  wharves  shall   not  exceed  one   mile, 
such   stations  not   l)cin;r  situate  within    live   miles   from   St. 
TauTs  ( 'hurch  in  London. 
As  to  the  meaning";  of  the  expression  "  shall  include  "  used  above, 

see  the  cases  of  />y/r  v.  /s7//o//  (1872),  L.  U.  4  l\  ('.  184  ;  Jf.  v. 

llii'mtmn  (187i(),  4  Q.   W.  I).  284  ;   Corporation  of  Portsmouth  v. 

Smith  (1883),  l;-i  Q.  15.  D.  184,  ante,  j).  lUt),  Chapter  V.— lMed<res, 

Section  XIV.,  and  iJilworth  v.  Commissioners  of  Stamps,  [18l'l>] 

A.  V.  DD,  at  pp.  10.'),  10(J  :  Lord   Watson. 

As  to  the  meaning  of  the  expression  "  shall  he  deenu'd  "  used 

above,  see  /////  v.  luist  and  West  India  dJock  Co.  (1884),  U  App. 

Cas.  448,  ante,  p.  187. 

lieasonahle  Facilities  to  he  aj'orded,  (41) 

Section  2. — Every  railway  company,  canal  company,  and  railway 
and  canal  company  shall,  according  to  their  respective  powers, 
atl'ord  all  reasonable  facilities  for  the  recoiviufj;  and  forwardin;^  and 
delivering  of  tratlic  upon  and  from  the  several  railways  and  canals 
beloiigin<i  to  or  worked  hi/  sucli  companies  respectively,  and  for  the 
return  of  carriages,  trucks,  boats,  and  other  vehicles  ;  and  no  such 
company  shall  make  or  give  any  undue  or  unreasonahle  preference 
or  adca)ita<je  to  or  in  favour  of  any  particular  person  or  company, 
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(41)  By  s.  240,  it  is  provided  that  "Every  conipany  sliall,  according  to  its 
power,  all'ord  all  reasonable  facilities  to  any  other  railway  conipany  for  the 
receiving  and  forwarding  and  delivery  of  tratlic  iii)on  and  from  tlie  several 
railways  belonging  to  or  worked  by  such  companies  respectively,  and  f(jr  the 
return  of  carriages,  trucks,  and  other  vehicles,"  and  by  amending  Act  (61  Vict, 
c.  22),  "and  likewise  to  every  other  carrier  of  passengers  or  goods  by  land  or  by 
water."  It  is  also  further  provided  by  this  section  that  no  undue  preference 
AvM  be  given  to  any  particular  person  or  company,  and  that  reasonable 
facilities  shall  be  afforded  for  receiving  and  forwarding  all  traffic  arriving  by 
railways,  either  intersecting  its  own  or  which  has  a  station,  terminus,  or  wharf, 
near  to  any  terminus,  station,  or  wharf  of  such  company.  "  I  lay  no  stress  npon 
s,  240,  because  differing  from  s.  2  of  the  Railway  and  Canal  Traffic  Act  it  only 
regulates  one  company's  dealings  with  another  and  not  with  individual  shippers 
of  goods  "  (Osier,  J.  A. :  Robertson  v.  Grand  Trunk  Rail.  Co.,  21 0.  A.  R.  214). 
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or  liny  piirticular  description  oi'  traffic,  in  any  respect  whatHOovcr, 
nor  shall  any  such  company  siihjcct  any  [)articular  person  or 
company,  or  any  particular  description  of  traffic,  to  any  inubit'  or 
itnn'dsomilile  jn'cjinlitc  or  (l/Kdilruiiliit/e  in  any  respect  whatsoever  ; 
and  every  railway  company  and  caniil  company  and  railway 
and  canal  company  havinif  or  working'  railways  or  canals  which 
form  j)urt  of  a  continuous  line  of  railway  or  canal  or  railway 
and  canal  eonnnunication,  or  which  have  the  terminus,  station,  or 
wharf  of  the  one  near  the  terminus,  station,  or  wharf  of  the  other, 
shall  atT'ord  all  due  ami  reusonahle  /aril/ties  for  receiving  and 
forwardinif  all  the  trafHc  arriving  by  one  of  such  railways  or 
caiuds  by  the  other,  without  any  unreasonable  delay,  and  without 
any  such  preference  or  advanta^^e  or  prejudice  or  disadvantage  as 
aforesaid,  and  so  that  no  obstruction  nuiy  bo  ottered  to  the  public 
desirous  of  using  such  railways  or  canals  or  railways  and  canals 
as  a  continuous  line  of  communication,  and  so  that  all  reasonable 
accommodation  may,  by  means  of  the  railways  and  caiuils  of  the 
several  companies,  be  at  all  times  aft'orded  to  the  public  in  that 
behalf. 

Section  2  above  was  explained  and  amended  by  s.  11  of  the 
Railway  and  Canal  Traffic  Act,  l«7:i  (U  &  :57  Vict.  c.  48),  and 
this  last-named  section  was  in  its  turn  repealed  by  s.  59  of  the 
Railway  and  Canal  Traffic  Act,  1««8  (51  &  52  Vict.  c.  25). 
Section  2  is  explained  and  amended,  as  to  through  traffic,  by  s.  25 
of  the  Act  of  1888  ;  and  by  s.  28  of  the  same  Act  it  is  applied  to 
traffic  by  sea  in  any  vessels  belonging  to  or  chartered  or  worked 
by  any  railway  company,  or  in  which  any  railway  company 
procures  merchandise  to  be  carried  in  the  same  manner,  and  to 
the  like  extent  as  it  applies  to  the  land  traffic  of  a  railway 
company. 

(c)  Sea  Transit.  (42) 

Except  as  above  mentioned,  tlie  Railway  Acts  do  not  appli/  to 

Sea  Transit. 

"  The  Railway  Acts  do  not  apply  to  sea  transit "  (Branlei/  v. 
South  Eastern  Hail.  Co.  (1862),  12  C.  B.  (n.s.)  63,  at  p.  74  : 
Willes,  J.).     8ee  post,  p.  471. 

(d)  Railway  Stations. 

A  station  is  the  absolute  property  of  a  railway  company,  and 
the  company  has,  in  the  first  instance,  the  absolute  right  to 
regulate  their  own  traffic  in  their  own  way. 

Canadian  Cases. 

(42)  The  statute  law  of  Canada  respecting  carriers  by  water  is  contained  in 
R.  S.  C,  1888,  c.  82,  p.  l2U,pust. 
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See  also  post.  Section  XIV. —Passengers,  (a)  ('ontract  with 
Carrier. 

'•  I  am  of  opinion  that  the  station  is  ahsolutidy  the  jtroperty  of 
the  railway  company,  and  that  the  rights  of  the  railway  company 
arc  just  as  absolute  in  the  first  instance  as  those  of  any  other 
proprietor.  Tliat  by  appeal  to  the  appropriat(*  tril»unal  they  may 
be  compelled  to  permit  passengers  and  traffic  under  a  variety  of 
conditions  under  proper  orders  of  court  is  true  ;  l)ut  that  against 
their  will  any  miMnber  of  the  pnblic  has  a  right  to  force 
himself  upon  the  jilatform  or  into  the  i)ooking-office  I  cannot  agree. 

"The  public  has  a  rigiit  to  go,  and  has  a  right  to  enter  into  a 
contract  with  them  ;  and  the  railway  company  may  \ns  compelled 
if  they  refuse,  either  by  action  at  the  suit  of  the  complaining 
party  or  by  an  a[iplication  to  the  railway  comniission(>rs.  But  I 
should  bo  sorry  to  throw  any  doubt  on  the  absolute  right  of  the 
railway  company  in  th(^  first  instance  to  regulate  their  own 
traffic  in  their  own  way,  and  to  refuse  access  to  their  station  under 
the  circumstances  stated  in  this  case.  Of  course,  it  would  bo 
represented  as  ii  ludicrous  (exercise  of  authority  to  pi-escribe  the 
dress  in  which  persons  may  approach  their  station  ;  but  1  can 
(jiiite  understand  the  inconvenience  which  might  result  to  the 
|)ass(>ngers,  that  is  to  say,  to  the  public,  if,  apart  from  the 
annoyance  of  actual  solicitation  of  custom  for  various  hotels 
outside,  the  persons  who  rush  in  to  solicit  custom  should  do  it  by 
conspicuous  badges  describing  the  hotel  to  whicii  they  belong" 
{Pfi'th  Ge.eral  Station  Committee  v.  Ross,  [181)7]  A.  ('.  471),  at 
p.  4.S3  :  Lord  Ualsbxri/,  L.C.). 

(e)  Beasonable  Facilities. 

Wliat  is  meant  by  tlie  Act  Imposing  on  Railway  Companies  tlie 
Duty  to  afford  Reasonable  Facilities/or  Receiviny,  Forwardiny, 
and  Delicering  all  Passenyers'  Goods  and  Animals,  (43) 

"  There  are  very  few  enactments  which  in  plain  and  distinct 
terms  impose  upon  companies  the  duty  of  carrying  any  particular 
things.  They  are  bound  to  carry  troops  (7  &  8  Vict.  c.  85,  s.  12), 
and  mails  (3G  &  37  Vict.  c.  48,  s.  18),  but  until  the  passing  of  the 
Uailway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  the 
duty  of  railway  companies  to  carry  any  particular  class  of  goods 

Canadian  Cases. 

(43)  Section  241. — Every  officer,  servant,  or  agent  of  any  company  fiaving  tlie 
superintendence  of  the  traffic  at  any  station  or  depot  thereof,  who  refuses  or 
neglects  to  receive,  convey,  or  deliver  at  any  station  or  depot  of  the  company 
for  which  they  are  destined,  any  passenger,  goods,  or  thing  brought,  con- 
veyed or  delivered  to  him,  or  such  company  for  conveyance  over  or  along  its 
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depended  upon  whether  they  did  or  did  not  profess  to  carry  siicli 
goods  as  common  carriers.  The  Railways  C-lauses  (^onsoHdation 
Act,  1845  (8  &  9  Vict.  c.  20),  did  not  impose  on  railway  companies 
any  duty  to  carry  goods  of  which  thoy  were  not  conunon  carriers 
by  reason  of  their  own  conduct  and  profession.  This  was  decided 
by  Johnson  v.  Midland  Rail.  Co.  (1849),  4  Ex.  3(57,  and  was 
recognised  as  clear  and.  setth'd  law  by  Vice-Chancellor  Wood  in 
Hare  v.  London  and  North  Western  Rail.  Co.  (18()1),  2  J.  &  H. 
80.  The  Railway  and  Canal  Traffic  Act,  1854,  materially  altered 
the  law  ii.  this  respect,  for  it  enacts  by  s.  2  that  every  railway 
company  shall  afford  all  reasonable  facilities  for  receiving, 
forwarding,  and  delivering  traffic  ;  and  by  s.  1  the  word  '  traffic ' 
includes  passenger     ■  id  their  luggage,  and  goods,  animals,  and 

Canadian  Cases. 

railway  from  that  t)f  any  other  company  intersecting  or  being  near  to  such 
tirst-mentioned  railway,  or  who  in  any  way  wilfully  violates  the  provisions  of 
s.  240,  shall  lie  liaLle  to  a  penalty. 

Section  240. — (1.)  All  regular  trains  shall  be  started  and  run  as  near  as 
practicable  at  regular  hours  lixed  by  public  notice,  and  shall  furnish  sufficient 
acconiniodatiou  for  the  transportation  of  all  such  passengers  and  goods  as  are 
within  a  reasonable  time  previously  thereto  oH'ered  for  transportation  at  the 
place  of  starting,  and  at  the  junctions  of  other  railways  and  at  usual  stopping 
places  established  for  receiving  and  discharging  way  passengers  and  goods 
from  the  trains. 

(2.)  Such  passengers  and  goods  shall  be  taken,  transported  to  and  from,  and 
discharged  at  such  places  on  the  due  payment  of  the  toll,  freight,  or  fare  law- 
fully payable  therefor. 

"After  a  careful  examination  of  all  the  statutes  bearing  upon  this  case, 
I  agree  with  Mr.  Justice  Osier  :  '  That  these  defendants  are  subject  to  the 
statutory  law  which  takes  away  the  defence  in  an  action  of  this  kind  where  the 
loss  has  been  occasioned  by  the  negligence  of  the  company  or  its  servants.' 
The  statutory  obligation  inii^osed  ujjou  a  company  is  '  to  start  trains  at  regular 
hours,  and  to  furnish  sufficient  accommodatitni  for  the  transport  of  all 
passengers  and  goods,  etc.,  and  any  party  aggrieved  by  any  neglect  or  refusal 
in  the  premises  shall  have  an  action  therefor  against  the  comijany,  from  which 
action  the  company  shall  not  be  relieved  by  any  notice,  condition,  or  declara- 
tion if  the  damage  arises  from  any  negligence  or  omission  of  the  company  or 
its  servants.'  Any  neglect  or  refusal  in  the  premises.  What  are  the 
premises  ?  To  take  transport  and  discharge  inter  alia  such  passengers  and 
goods  upon  payment  of  the  freight  or  fare  legally  authorized  therefor  ;  if  the 
goods,  then,  are  not  transported  and  discharged  by  reason  of  any  neglect  or 
refusal,  clearly  an  action  lies,  and  is  there  any  difler^  nee  whether  the  n>.glect 
is  in  not  providing  sufficient  accommodation,  oi  i>i  not  sending  the  goods 
forward  in  the  first  instance,  or  having  sent  them  forward,  in  not  transporting 
them  to,  and  discharging  them  at,  the  place  of  destination — but  so  negligently 
dealing  with  them  that  such  transport  and  discharge  was  prevented.  I  think 
the  object  of  the  legislation  was  to  prevent  railway  companies  from  escaping 
liability  by  entering  into  contracts  whereby  they  could  free  themselves  from 
liability  for  the  neglect  of  themselves  or  their  servants":  Ritchie,  C.J.  {Vogel  v. 
Grand  Trunk  Rail.  Co.,  11  S.  C.  R.  612). 
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otlior  things.  This  Act  imposes  on  railway  companies  the  duty  to 
afford  reasonable  facilities  for  carryinii  all  passentrers,  goods,  and 
animals.  There  may  he  an  exception  in  the  case  of  dangerous  goods 
(sec  the  Railways  Clauses  Consolidation  Act,  1^45,  s.  lOo),  (44:), 
i)iit  these  are  not  now  in  question.  The  duty  thus  imposed  on 
mil  way  companies  is  inconsistent  with  their  right  to  refuse  to 
carry  any  particular  class  of  goods  or  animals  which  they  have 
facilities  for  ci./rying,  and  is  inconsistent  with  their  right  to  refuse 
to  carry  such  goods  or  animals  except  upon  terms  which  are 
um'easonahle.  The  machinery  for  enforcing  this  duty  is  provided 
hy  the  Hegulation  of  Railways  Act,  187^  (;U;  &  ;}7  Vict.  c.  48),  to 
which  it  is  unn(>cessary  to  allude  further  on  the  present  occasion. 
The  important  point  is  that  railway  companies  are  bound  to  carry 
guods  and  animals  which  they  have  facilities  for  carrying.  It 
would,  however,  be  a  mistake  to  suppose  that  railway  companies 
are  bound  to  carry  as  cntnmon  carriers  everything  which  they  can 
he  rcuired  to  carry  under  the  provisions  of  the  Railway  and 
Canal  Traffic  Act,  1^,j4.  Railway  companies  are  bound  by  that 
Act  to  provide  reas-,  /lable  facilities  for  carrying  passengers,  but 
they  are  not  common  carriers  of  passengers.  So  railway  companies 
are  bound  to  provide  reasonable  facilities  for  carrying  animals  or 
]iarticular  classes  oi'  goods,  but  it  by  no  means  follows  that  they 
are  liable  as  common  carriers  for  what  they  are  bound  by  statute 
to  carry.  This  distinction  is  important  and  requires  to  be  borne 
in  mintl.  Whether  railway  companies  are  common  carriers  of 
particular  classes  of  goods  depends  upon  what  they  habitually  do 
or  jirofess  to  do  with  respect  to  such  goods.  The  Railway  and 
Canal  Traffic  Act,  18o4,  does  not  make  railway  companies  liable 
as  connnon  carriers  in  i-espect  of  goods  which  they  do  not  profess 
to  carry  as  such.  This  was  in  fact,  decided  in  O.vlade  v.  North- 
Kadern  Bail,  Co.  (1857),  1  C.  B.  (n.s.)  454,  at  ]).  498  "  (Dickson  v. 
(ir-at  NorUiera  UaU.  Co.  (1880),  18  Q.  B.  D.  170,  at  pp.  184,  185: 
Lindlei),  L..JA,  (.15) 

"  Generally,     railway    companies,    like    other    carriers,    were 

Canadian  Cases. 

(44)  Suction  254  of  the  Railway  Act,  1888. 

(45)  "  I  think,  therefore,  it  must  be  held  that,  as  said  by  Strong,  J.,  in  Voyel's 
Case,  the  etTect  of  this  lej,'ishition  is  to  make  the  company  common  carriers  of 
godds,  or  at  least  *o  impose  upon  them  the  same  dutii's  as  those  to  which  by  the 
cdiiuuon  law  common  carriers  are  subject  in  respect  of  the  carriage  of  goods. 
But  whetlier  they  receive  goods  as  common  carriers  or  meiely  as  bailees  for 
hire,  the  third  sub-section  of  s.  246  equally  prohibits  them  from  contracting 
tlii'iuselves  out  of  liability  to  an  action  for  a  loss  occasioned  by  their  negligence, 
though  there  is  nothing  now,  more  than  there  was  before  this  Act,  to  prevent 
them  from  limiting  by  any  ibrm  of  special  contract  their  common  carrier's 
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common  carriers  of  goods  which  they  wore  bound  by  statute  to 
carry,  or  wliicli  they  professed  to  carry,  or  actually  carried,  for 
persons  generally,  but  not  of  goods  which  they  did  not  profess  to 
carry,  and  were  not  in  the  habit  of  carrying,  or  only  carried  under 
special  circumstances  or  subject  to  express  stipulations  limiting 
their  liability  in  respect  of  them.  In  1830  the  Carriers  Act  was 
passed  for  the  ])rotection  of  connnon  carriers  against  the  loss  of 
or  injury  to  parcels  delivered  to  them,  the  value  and  contents  of 
which  were  not  declared.  In  1845  the  Hallways  Clauses  Act  was 
passed.  Section  8G  of  that  Act  is  permissive,  and  railway 
companies  are  not  as  such  bound  to  be  carriers,  and  s.  81)  provides 
that  nothing  in  the  Act  contained  is  to  maLe  railway  companies 
liable  further  or  in  any  other  case  than  they  would  have  been 
liable  as  common  carriers.  So  that  up  to  1854,  railway  companies, 
unless  compelled  by  some  statute,  could  have  refused  to  carry 
dogs  or  any  other  traffic  which  they  did  not  profess  to  carry  and 
did  not  generally  carry,  as  connnon  carriers,  and  no  action  would 
lie  to  compel  them. 

"  Two  important  matters  are  aimed  at  and  hit  by  the  Railway 
and  Canal  Traffic  Act,  1854.  It  provides  that  railway  companies 
shall  afford  all  reasonable  facilities  for  receiving,  forwarding,  and 
delivering  traffic  without  delay  and  without  partiality  ('  traffic  '  by 
the  interpretation  clause  including  animals),  and  gives  a  remedy,  if 
facilities  are  withheld,  on  a})plication  to  the  Court  of  (;ommon  Pleas, 
a  jurisdiction  now  transferred  to  the  Railway  Commissioners.  (46) 

"  Since  the  passing  of  that  Act  railway  companies  cannot  in  my 
opinion  absolutely  refuse  to  carry  traffic  which  they  have  facilities 
for  carrying,  even  if  they  did  not  profess  to  carry  and  did  not 
generally  carry  such  traffic,  but  would  be  compellable  to  carry  it, 
not  as  common  carriers,  but  with  the  liabilities  of  ordinary  bailees, 
and  subject  to  reasonable  conditions  limiting  that  liability  "  {/hid., 
at  pp.  188,  189  :  Lopes,  L.J.). 

Canadian  Cases. 

liability  as  insiu'ers  of  the  goods  delivered  to  them  for  carriage  "  {Robertson  v. 
Gra7id  Trunh  Rail.  Co.,  21  0.  A.  R.  215:  Osier,  J.A.). 

"  I  entirely  agree  with  the  Couit  of  Appeal  tliat  this  view  was  erroneous, 
and  that  according  to  the  plain  construction  of  the  language  of  the  104th  section 
[now  Railway  Act,  1888,  s.  246]  and  without  any  reference  to  the  Engli.sli 
authority  which  arose  upon  a  statute  different  in  its  terms,  the  prohibition  of 
any  limitation  of  liability  therein  contained  is  only  co-extensive  with  the 
former  part  of  the  same  section,  wliich  imposes  upon  railway  companies  tlie 
duties  and  obligations  of  common  carriers  "  (McMillan  v.  Grand  Trunk  R<(ii 
Co.,  16  a.  C.  R.  551  :  Strong,  J.). 

(46)  Sections  8  to  12  of  the  Railway  Act,  1888,  give  to  the  Railway 
Committee  of  the  Privy  Council  power  to  inquire  into,  hear,  and  determine, 
wter  alia,  any  matter,  act,  or  thing  which,  by  this  or  the  special  Act,  is 
sanctioned,  required  to  be  done,  or  prohibited. 
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(f )  Undue  Preference. 

Wlu'fhcr  in  particular  Circumstances  t/iere  has  been  an  Undue  or 
Unreasonable  Preference,  Adcantaije,  Prejudice  or  Disadcantaye, 
is  a  Question  of  Fact, 

"  The  .applieation  is  matlo  under  the  2nd  section  of  the  Railway- 
ami  ( !anal  Traffic  Act,  1854,  which  provides  that  '  No  railway  [s/c] 
company  shall  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  or  in  favour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatsoever, 
iior  shall  any  such  company  subject  any  particular  person  or 
company,  or  any  particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  what- 
soevor.'  (47)  The  question  therefore,  which  the  tribunal,  whether 
it  be  the  Court  or  the  Commissioners,  before  whom  such  a  question 
comes,  has  to  determine  is  whether  an  undue  preference  or 
advantage  is  being  given,  or  whether  the  one  party  is  being  unduly 
lirejudiced  or  put  to  a  disadvantage  as  compared  with  the  other. 

"  I  think  it  clear  that  the  section  implies  that  there  may  be  a 
preference,  and  that  it  does  not  make  every  inequality  of  charge 
an  undue  preference. 

"  Of  course  if  the  circumstances  so  differ  that  the  difference  of 
charge  is  in  exact  conformity  with  the  difference  of  circumstances, 
there  would  be  no  preference  at  all.  But,  as  has  been  pointed  out 
before,  what  the  section  provides  is  that  there  shall  not  be  an 
undue  or  unreasonable  preference  or  prejudice.  And  it  cannot  be 
doubted  that  whether  in  particular  instances  there  has  been  an 
undue  or  unreasonable  prejudice  is  a  question  of  fact.  In 
Palmer  v.  London  and  South  Western  Rail.  Co.  (1866),  L.  R. 
1  C.  P.  588,  Erie,  C.J.,  said  [at  p.  593]  :  '  I  beg  to  say  that  the 
argument  from  authority  sjems  to  me  to  be  without  conclusive 
force  in  guiding  the  exercise  of  this  jurisdiction  ;  the  question 
whether  undue  prejudice  has  been  caused,  being  a  question  of  tact 
depending  on  the  matters  proved  in  each  case.'  In  JJenaby  Main 
Colliery  Co.  v.  Mancliester,  Sliefield  and  Lincolnshire  Pail.  Co. 
(1880),  3  Ry.  &  Can.  Ca.  426,  when  it  was  before  the  Court 
of  Appeal,  not  in  the  action  brought  by  the  Denaby  Company 
against  the  railway  company,  but  on  an  appeal  arising  out  of  the 
proceedings  before  the  Railway  Commissioners,  Lord  Selborne,  then 
Lord  Chancellor,  said  at  p.  441  :  '  They  gave  a  decided,  distinct, 


Canadian  Cases. 

(47)  See  ss.  240,  242  (D.),  Railway  Act,  1888,  and   Vickers  v.  Canadian 
Pacific  Rail.  Co.,  13  0.  A.  R.  210,  post,  p.  481. 
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and  (Treat  advantage,  as  it  appears  to  me,  to  the  distant  collieries. 
That  may  be  due  or  undue,  reasonable  or  uiu'easonable,  but 
under  these  circumstances  is  not  the  reasonableness  a  question 
of  fact  ?  Is  not  it  a  question  of  fact  and  not  of  law  whether  sucli 
a  preference  is  due  or  undue  ?  Unless  you  could  point  to  some 
other  law  which  defines  what  shall  be  held  to  be  reasonal)l(' 
or  unreasonable,  it  must  be  and  is  a  mere  question,  not  of  law, 
but  of  fact.' 

"  The  Lord  (Chancellor  there  points  out  that  the  mere  circumstance 
that  there  is  an  advantage  does  not  of  itself  shew  that  it  is  an  undu(> 
preference  within  the  meaning  of  the  Act,  and  further  that  whether 
there  be  such  an  undue  preference  or  advantage  is  a  question  of 
fact,  and  of  fact  alone.  No  rule  is  given  to  guide  the  court  or  tlu* 
tribunal  in  the  determination  of  cases  or  applications  made  under 
the  2nd  section  of  the  Act  of  1854.  The  conclusion  is  one  of  fact, 
to  be  arrived  at  looking  at  the  matter  broadly  and  applying 
common  sense  to  the  facts  that  are  proved.  T  quite  agree  with 
Wills,  J.,  that  it  is  impossible  to  exercise  a  jurisdiction,  such  as 
is  conferred  by  this  section  by  any  process  of  mere  mathematical 
or  arithmetical  calculation.  When  you  have  a  variety  of  circum- 
stances differing  in  the  two  cases,  you  cannot  say  that  such  n 
difference  of  circumstances  represents  or  is  equivalent  to  such  a 
fraction  of  a  penny  difference  of  charge  in  the  one  case  as  com- 
pared with  the  other.  A  much  broader  view  must  be  taken,  and 
it  would  be  hopeless  to  seek  to  decide  a  case  by  any  attempted 
calculation.  I  should  say  that  the  decision  must  be  arrived  at 
broadly  and  fairly,  looking  at  all  the  circumstances  of  the  case, 
that  is  looking  at  all  the  circumstances  which  are  proper  to  bo 
looked  at ;  because,  of  course,  the  very  question  in  this  case  is 
whether  a  particular  circuir  jtance  ought  or  ought  not  to  be 
considered  ;  but  keeping  \n  view  all  the  circumstances  which  may 
legitimately  be  taken  into  consideratior ,  .len  it  becomes  a  mere 
question  of  fact.  From  a  decision  upon  a  question  of  fact  there  is 
no  appeal  to  this  court,  and  therefore  in  order  to  shew  that  wo 
have  jurisdiction  in  any  way  to  review  the  determination  of  the 
Railway  Commissioners,  it  must  be  established  first  of  all  that 
they  have  made  a  mistake  in  point  of  law  "  (Ph/pjys  v.  London 
and  North-Western  Rail.  Co.,  [1892]  2  Q.  B.  229,  at  pp.  23G, 
237,  238  :  Lord  Ilerschell).  (48) 


^1 
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(48)  By  a.  20  of  the  Railway  Act,  1888,  it  is  provided  that  "  the  Supreme 
Court  of  Canada  shall  hear  and  determine  the  question  or  (questions  of  law 
arising  thereon  and  remit  the  matter  to  the  Pail  way  Committee,  with  tlie 
opinion  of  the  Court  thereon." 


RAILWAY    AND    CANAL    TKAKFIC    ACT,    IXSS.  \'}(i 

THE  RAILWAY  AND  CANAL  TltAKFld  A(JT,  1888. 
(51  &  52  Vict.  c.  25.) 

Onus  of  Proof  as  to  no  Undue  Preference. 

Section  27. — (1.)  Wlionever  it  is  shown  that  any  railway 
coni|)any  cliari>('  one  trader  or  class  ol'  traders,  or  the  traders  in  any 
district,  lower  tolls,  rates,  or  charges  for  the  same  or  similar 
merchandise,  or  lower  tolls,  rates,  or  cliarges  for  the  same  or 
similar  services,  than  they  charge  to  other  traders,  or  classes  of 
traders,  or  to  the  traders  in  another  district,  or  make  any  difference 
ill  treatment  in  respect  of  any  such  trader  or  traders,  the  burden 
of  proving  that  such  lower  charge  or  difference  in  treatment 
does  not  amount  to  an  undue  preference  shall  lie  on  the  railway 
company. 

Considerations  afecting  the  Case, 

(2.)  Li  deciding  whether  a  lower  charge  or  difference  in  treat- 
ment does  or  does  not  amount  to  an  undue  preference,  the  court 
having  jurisdiction  in  the  matter,  or  the  commissioners,  as  the  case 
may  he,  may,  so  far  as  they  think  reasonable,  in  addition  to  any 
other  considerations  affecting  the  case,  take  into  consideration 
wiicther  such  lower  charge  or  difference  in  treatment  is  necessary 
tor  the  i)iirpose  of  securing  in  the  interests  of  the  public  the  traffic 
ill  respect  of  which  it  is  made,  and  whether  the  inequality  cannot 
he  removed  without  unduly  reducing  the  rates  charged  to  the 
com])l:iinant  :  Provided  that  no  railway  company  shall  make,  nor 
shall  the  court,  or  the  commissioners,  sanction  any  difference  in 
the  tolls,  rates,  or  charges  made  for,  or  any  difference  in  the  treat- 
ment of,  home  and  foreign  merchandise,  in  respect  of  the  same  or 
similar  services. 

Powers  of  Court  or  Commissionei'S. 

(8.)  The  court  or  the  commissioners  shall  have  power  to  direct 
that  no  higher  charge  shall  be  made  to  any  person  for  services  in 
res[)ect  of  merchandise  carried  over  a  less  distance  than  is  made  to 
any  other  person  for  similar  services  in  respect  of  the  like  descrip- 
tion and  quantity  of  merchandise  carried  over  a  greater  distance 
on  the  same  line  of  railway. 

Section  27  of  the  Railway  and  Canal  7'ra/fir  Act,  1888, 
is  a  Compromise. 

"The  provisions  of  s.  27  of  the  Act  of  1888  have  all  the 
appearance  of  a  compromise.  The  railway  companies  maintained, 
of  coiu'se,  that  the  commercial  necessity  of  competition  ought  to 
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justify  a  rate  otherwise  indefensible.  The  traders  insisted  upon 
the  contrary  view.  The  legislature  abstained  from  laying  down 
the  principle  as  contended  for  by  either  side,  and  contented  itscit' 
with  the  cautious  enactment  contained  in  sub-s.  (2)  of  s.  27. 

"  The  legitimate  interests  of  the  railway  company  are  therefore 
not  excluded  from  consideration.  The  commercial  necessity  of 
meeting  competition  is  always  a  fact  in  favour  of  the  company.  If 
it  does  nothing  more  than  negative  the  suggestion  that  the  motive 
was  to  give  a  preference,  it  gets  rid  of  a  possible  inference  which 
would  be  fatal  to  the  case  of  the  company  ;  but  when,  all  things 
having  been  taken  into  consideration,  the  case  bears  the  aspect  of 
an  undue  preference,  the  company  may  still  be  saved  from  an 
adverse  judgment  if  it  can  be  estal)lished  that  for  different  reasons 
the  lower  rate  ought  not  to  be  raised  and  (not  £»?•)  the  higher  rate 
ought  not  to  be  lowered  "  (^Liverpool  Corn  Trade  Association  v. 
London  and  J^orth- Western  Rail.  Co.,  [18D1]  1  Q.  B.  120,  at 
pp.  132,  133  :   Wills,  J.). 

Home  and  Foreign  Merchandise. 

"I  think  the  object  of  the  section  [27  of  the  Railway  and  Canal 
Traffic  Act,  1888]  was  to  level  differences — not  to  create  arbitrary 
inequalities  between  the  treatment  of  home  and  foreign  merchan- 
dise ;  and  I  can  see  no  reason  or  principle  in  leaving  out  of  account 
the  fact  of  a  rival  route  by  rail  or  water  from  the  point  of  departure 
in  this  country  to  the  point  of  arrival,  in  the  case  of  goods  coming 
from  abroad,  and  taking  it  into  account,  as  it  clearly  may  be  taken 
into  account,  where  the  comparison  is  between  home  goods  only. 
It  is  further  open  to  the  criticism  that  the  words  '  same  or  similar 
services '  are  not  used  in  the  same  sense  in  both  sub-sections  " 
(^fansion  House  Association  ofRailwaij  Traffic  v.  London  and  South- 
western Bail.  Co.,  [1895]  IQ.  B.  927,  at  p.  935  :   Collins,  J.). 


(g)  Bight  of  Action  for  Extortion. 

"  There  is  a  case  of  Denabi/  Main  Collieri/  Company  v.  J/a»- 
chester,  Sheffield  and  f^incolnshire  Rail.  Co.  (1885),  11  App.  Cas. 
97,  in  which  the  Lord  Chancellor  [Lord  Halshnry']  thought  it 
might  well  be  that  no  action  would  lie  expressly  for  a  breach  of 
the  second  section  of  the  Act  [Hail way  and  Canal  Traffic  Act, 
1854],  but  that  it  was  a  matter  for  consideration,  which  he  would 
prefer  to  reserve  for  a  future  opportunity,  whether  if  a  railway 
company  committed  a  breach  of  that  section,  and,  in  committing 
that  breach,  extorted  money  for  carriage,  to  which  by  law  they 
were  not  entitled,  the  ordinary  remedies  at  law  for  extortion  were 
not  available  [at  p.  112],  I  do  not  understand  the  Lord  Chancellor 
in  that  passage  to  mean  that  a  person  whose  goods  have  been 
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ciirru'tl  by  a  railway  company  can  by  an  action  for  extortion  raise 
for  the  decision  of  a  jury  the  question  whether  there  has  been  a 
breach  of  the  second  section,  but  1  understand  him  to  mean,  that 
what  he  desires  to  reserve  for  future  consideration  is,  whether, 
lifter  tlie  decision  of  the  special  tribmial  that  there  has  been  a 
lireach  of  the  second  section,  an  action  would  not  lie  for  extortion 
founded  on  the  breach  established  in  that  way.  In  such  an  action 
there  would  be  no  contest  whether  there  had  been  a  breach  or  not, 
l)ecause  that  would  have  been  established  by  the  means  provided 
by  the  Act,  and  the  action  would  simply  be  to  recover  the  moneys 
which  by  the  decision  of  the  special  tribunal  had  been  shown  to 
have  been  extorted  by  the  railway  company ;  and  it  is  obvious 
that  an  action  of  that  sort  would  be  perfectly  free  from  the 
objection  which  I  have  pointed  out,  because  it  would  be  no  longer 
open  to  the  jury  to  consider  whether  there  had  or  had  not  been  a 
l)reach  of  the  second  section.  They  would  be  bound  to  accept  the 
decision  of  the  special  tribunal,  and  the  only  matter  which  would 
remain  would  be  a  simple  matter  of  calculation,  upon  the  basis  of 
the  decision  of  the  special  tril)unal,  how  much  had  been  the  excess 
which  had  been  charged  to  the  plaintiff,  and  which  he  had  been 
comi)elled  to  pay.  When  that  question  arises  it  will  have  to  be 
considered  and  determined"  {Lancashire ami  Yorhsliire  Rail.  Co.\, 
Gn-enwood  (1888),  21  Q.  B.  D.  215,  at  pp.  219,  220;  Cave,  J.). 


T/ie  proper  TriJnmal  to  apply  to  in  order  to  Recover  an  Excess.  (49) 

''  The  first  (juestion  which  seems  to  be  involved  in  the  judgment 
of  Daij,  J.,  though  the  last  treated,  is,  that  even  supposing  the  rate 
charged  [for  certain  traffic]  to  be  excessive,  the  proper  jurisdiction 
to  aj)ply  to  is  that  of  the  Railway  Commissioners,  and  that  the 
excess  cannot  properly  be  made  the  subject  of  debate  in  an  ordinary 
court  of  law.  My  Lords,  I  notice  this  ground  to  clear  my  way 
tor  dealing  with  the  questions  I  have  enumerated,  since  1  think  it 
is  covered  by  authority  which  I  think  your  Lordships  would  be 
reluctant  to  shake.  Very  similar  words  came  under  review  in 
Great  Western  Rail.  Co.  v.  Railway  Commissioners  (1881), 
7  Q.  B.  D.  182.  There  Lord  Bramwell,  when  Lord  Justice  of 
Appeal,  pointed  out  that  where  the  complaint  is  that  too  much  had 
l)een  charged  by  the  ca-  '  ;  the  ordinary  courts  are  the  proper 
tribunal  to  decide  such  a  question,  and  in  that  case  Field,  J.,  and 

Canadian  Cases. 

(49)  Section  11  of  the  Railway  Act,  1888,  provides  that  "the  Railway  Com- 
mittee shall  have  power  to  iiKjuire  into,  hear  and  determine  any  application, 
complaint  or  dispute  respecting  (k)  tolls  and  rates  for  the  transportation  of 
l)asseni,'ers  and  freii,'ht."  By  s.  17  any  decision  or  order  made  by  the  Railway 
C'oii.inittee  may  be  made  any  order  of  Court  and  enforced  accordingly. 
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Afa7usfi/,  J.,  Lord  Braimivll,  tho  present  Master  of  the  Uoli  ^iicn 
Brett,  L..).],  and  Cotton,  L.J.,  actually  restrained,  by  |>roliil)iti(ni, 
tho  Railway  Coniinissioners  from  entertaining'  the  matter  where  it 
only  raised  the  question  of  an  excessive  rate  hein^f  charjfed,  since 
that  was  a  matter  which  mi^ht  and  ou^jht  to  he  determined  in  an 
ordinary  court  of  law.  'I  think,'  says  Lord  linvnii'ell,  'there 
is  a  sort  of  ))resumption  a;;ainst  the  Railway  Connnissioners  having' 
jurisdiction  in  this  matter,  since  it  is  quit(i  certain  that  if  there 
have  been  overchart>;es  the  moneys  paid  in  (^xcess  can  be  recovered 
hack  by  the  person  overchar(>;e(l  by  the  com])any  '  "  ( Asm  (O/r/ 
Sons  V.  Tajf  Vale  Rail.  Co.,  [181>r)"]  A.  V..  542.  at  pp.  547.  54S  : 
Lord  Ilalshimj). 

(h)  Parcels  and  Enclosures. 

Reasonable  Chan/es  to  be  made  for  Parcels  great  and  small  and 
Packages  containing  small  Parcels. 

1.  "  By  virtue  of  these  clauses  (3  Geo.  4,  c.  xxxiv.,  s.  156, 
and  4  Will.  4,  c.  Iv.,  s.  19),  the  company,  in  their  character  of 
common  carriers,  are  bound  to  carry  for  reasonable  charffes,  if 
reasonable  charges  are  tendered  to  them.  The  first  question  then 
is  resolved  into  this,  whether  I'or  the  two  hampers,  containing  small 
parcels  consigned  to  dili'erent  persons,  it  is  reasonable  to  charge 
either  for  each  parcel  contained  in  the  hamper  separately,  or  one 
penny  per  pound  on  the  gross  weight  of  each  hamper  and  its 
contents. 

"  The  charge  is  no  doubt  to  be  varied  according  to  the  trouble, 
expense,  and  responsibility  attending  the  receipt,  carriage,  and 
delivery  of  different  articles  ;  and  for  small  parcels  more  ought 
to  l)e  paid  than  a  proportionate  part,  iiccording  to  weight,  of  the 
price  of  larger  j)arcels  of  the  same  connnodity,  by  reason  of  the 
greater  trouble  in  receiving,  despatching  and  delivering  them,  and 
their  exposure  to  a  much  greater  risk  of  abstraction  or  loss.  But, 
if  all  the  small  parcels  are  united  in  one  large  package,  and 
delivered  to  the  carrier  in  that  package,  consigneil  to  one  person, 
the  trouble  and  responsibility  are  apparently  reduced  precisely  to 
the  same  degree  as  if  all  the  articles  contained  in  the  package 
were  the  property  of  the  same  owner,  and  intended  to  be  delivered 
to  him.  There  woidd  seem,  therefore,  to  be  no  right  to  charge 
for  such  package  of  distinct  parcels,  belonging  to  different  owners, 
more  than  if  they  Ijelonged  to  the  same.  But  then  it  is  argued  on 
the  part  of  the  defendants,  that  there  really  is  an  increased 
responsibility,  arising  from  the  simple  fact  that  each  j)arcel  is  the 
property  of  a  distinct  owner,  because  it  is  said  that,  in  the  event 
of  a  misdelivery,  the  company  would  be  liable  to  several  actions 
of  trover  instead  of  one.  and  even  in  case  of  loss  or  damage  by 
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nc^floct,  each  poparufc  owner  ini;;ht  inaintuin  an  action  on  flic 
custom  ol'  En^liind,  in  respect  of  his  own  ^oods.  It  is  very 
d()ul)tt'ul,  at  least,  wliether,  on  the  custom  of  England,  separate! 
actions  could  1)(>  maintained,  as  the  relation  of  employer  and 
carri(M-  would  not  have  sul)si>ted  lu'tween  them  and  the  company, 
l)Ut  hetween  tli<'m  and  the  plaintitH's.  As  actions  of  trover,  how- 
ever, could  he  maintained,  it  would  not  he  unreasonat)le  to  allow 
some  addifionjil  remuneration,  on  account,  not  of  the  liability  to 
pay  fj;reater  dama<j;es,  for  they  wotdd  he  the  same  in  both  cases, 
l)ut  to  ])ay  the  same  dama<i;es  by  means  of  dift'erent  suits.  We  are 
relieved,  however,  from  the  necessity  of  decidin<f  what  the  |)recise 
amount  of  additional  compensation  (which  ut  all  events  should  be 
triflin<j;)  on  this  account  should  \w"  (Pickforil  v.  (jraml  Junrtion 
Rail.  Co.  (18i2),  10  M.  &  W.  :Vjy,  at  pp.  422,  423:   Parke,  B.). 


No  difference,  in  respect  of  Charge,  e.eists  between  a  Package 
and  its  Inclosnres, 

2.  ''  It  seems  unreasonable  to  say,  that,  if  a  man  sends  in  one 
parcel  ;>;oods  belonging  to  A,,  B.,  and  C,  the  com|iany  shall  he 
permitted  to  charg(!  more  for  the  carriage  than  if  the  whole  were 
carried  for  one  person"  (Parker  \.  The  Great  Western  Rail,  Co. 
(1851),  11  C.  B.  545,  at  p.  571 :  Manle,  J.). 

W.  "  The  carrier  is  bound  by  the  common  law  to  forward  the  one 
parcel  to  A.  in  Leeds,  and  the  other  to  B.  in  Leeds,  When  the 
one  i)arcel  gets  to  A.  he  will  open  it  and  deliver  the  several  parcels 
to  the  ditferent  owners,  and  when  the  other  parcel  gets  to  B.  he 
will  open  it  and  probal)ly  put  the  ditferent  parcels  on  the  shelves 
of  his  shop  ;  but  the  carrier  has  nothing  to  do  with  that, — he  is 
required  to  deal  with  two  parcels  of  the  same  articles  and  the  same 
value  ;  what  business  is  it  of  his  what  is  done  with  them  at  Leeds  ? 
A  person  not  in  the  law,  would  say  he  could  not  see  the  difference 
l)(!tweea  carrying  two  parcels  of  the  same  articles  and  same  value 
to  the  same  town,  or  why  an  extra  charge  should  he  made  by  the 
carrier  who  is  under  the  obligation  to  charge  equally  to  all  .  .  . 
As  to  the  way  in  which  I  dealt  with  this  case  at  the  trial,  1  stated 
that  my  own  view  was  in  conformity  with  the  decision  in  the 
Court  of  (Jonunon  PI  'as  \_Parker  v.  TJie  Great  Western  Rail.  Co. 
(1851),  11  C.  B.  545,  and  Edwards  v.  The  Great  Western  Rail. 
Co.  (1851),  11  C.  B.  588]  ;  but  that  there  was  a  statement  in  a 
judgment  of  the  Court  of  Exchequer  in  Pickford  v.  The  Grand 
Junction  Rail.  Co.  (1842),  10  M.  &  W.  399,  which  1  read  ;  and  I 
left  it  to  them  to  say,  whether,  assuming  that  to  be  so,  they  saw 
any  ground  for  the  defendants  charging  any  further  sum  in 
respect  of  the  supposed  liability  to  several  actions  for  improper 
dealing  with  the  goods  ;  an('  they  said  that  in  their  opinion  there 
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was  not.  In  that  opinion  I  entirely  concur  ;  and  1  think  it  would 
be  wronff  to  allow  carriers  to  cliar^*^  a  i^reater  sum  in  respect  of 
such  supposed  liability,  then;  not  bein^a  single  instance  of  several 
actions  haviuf^  l)een  brought  in  respect  of  several  parcels  contained 
in  the  same  package.  I  am  therefore  of  oidnion  that  there  is  no 
difference  between  what  is  called  a  packai;'e  ami  an  inclosuro " 
(('much  V.  (ireat  Northern  Rail.  Co.  (]ii')(j),  11  Ex.  742,  at 
pp.  755,  750,  75y  :  Martin,  B.). 

(i)  Section  7  of  the  Railway  and  Canal  Traffic  Act,  1854. 

Liahiliti/  for  Neglect  or  Default  noiwithstandimj  any  Notice. 

Section  7. — (50)  Every  such  company  as  aforesaid  [railway  or 
canal  or  railway  and  canal  company]  shall  be  liable  for  the  loss  of  or 
for  any  injury  done  to  any  horses,  cattle,  or  othcir  animals,  or  to  any 
articles,  goods,  or  things,  in  the  receiving,  forwarding,  or  delivering 
thereof,  occasioned  by  the  neglect  or  default  of  such  company  or 
its  servants,  notwithstanding  any  notice,  condition,  or  declaration 
made  and  given  by  such  company  contrary  thereto,  or  in  anywise 
limiting  such  liability,  every  such  notice,  condition,  or  declaratioa 
being  hereby  declared  to  be  null  and  void  :  Provided  always,  that 
nothing  herein  contained  shall  be  construed  to  prevent  the  said 
companies  from  making  such  conditions  with  respecr  to  the 
receiving,  forwarding,  and  delivering  of  any  of  the  said  animals, 
articles,  goods,  or  things  as  shall  be  adjudged  by  the  court  or  judge 
before  whom  any  question  relating  thereto  shall  be  tried  to  be  just 
and  reasonable  :  Provided  always,  that  no  greater  damages  shall 
be  recovered  for  the  loss  of  or  for  any  injury  done  to  any  of  such 
animals,  beyond  the  sums  hereinafter  mentioned  ;  (that  is  to  say,) 
for  any  horse  fifty  pounds  [50/.]  ;  for  any  neat  cattle,  per  head, 
fifteen  pounds  [15/.]  ;  for  any  sheep  or  pigs,  per  head,  two  pounds 
[2/.]  ;  imless  the  person  sending  or  delivering  the  same  to  such 
company  shall,  at  the  time  of  such  delivery,  liave  declared  them  to 
be  respectively  of  higher  value  than  as  above  mentioned  ;  in  which 
case  it  shall  be  lawful  for  such  company  to  demand  and  receive  by 
way  of  compensation  for  the  increased  risk  and  care  thereby 
occasioned  a  reasonable  percentage  upon  the  excess  of  the  value  so 
declared  above  the  respective  sums  so  limited  as  aforesaid,  and 
which  shall  be  paid  in  addition  to  the  ordinary  rate  of  charge  ; 
and  such  percentage  or  increased  rate  of  charge  shall  be  notified  in 
the  manner  prescribed  in  the  statute  11  Geo.  4  &  1   Will.  4,  c.  US 

Canadian  CaBes. 

(50)  Railway  Act,  1888,  8. 246  (3).  See  judgment  of  Burton,  J.  A.,  in  Vogel  v. 
Grand  Trunk  Rail.  Co.,  10  0.  A.  R.  170,  in  which  he  compares  this  section 
with  s.  7  of  the  Railway  and  Canal  Traffic  Act,  1854. 
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[The  Carriers  Act,  1830],  and  shall  bo  hindiuf^  upon  such  company 
in  the  manner  tlu'rciii  mentioned  :  Provided,  also,  that  the  proof  of 
the  value  of  such  animals,  articles,  iroods,  and  thing's,  and  the 
amount  of  the  injury  done  thereto,  shall  in  all  cases  Ho  upon  the 
person  claimin<;  componsation  for  such  loss  or  injury  :  Provided 
also,  that  no  special  contract  between  such  company  and  any  other 
parties  respecting  the  receivinj^,  forwardinjf,  or  deliverin^f  of  any 
animals,  articles,  goods,  or  thin;rs  as  aforesaid  shall  be  l)indin<;' 
upon  or  att'ect  any  such  party  unless  the  same  he  shjued  by  him,  or 
by  the  person  delivering  such  animals,  articles,  goods,  or  things 
respectively  for  carriage  :  Provided  also,  that  nothing  herein 
contained  shall  alter  or  att'ect  the  rights,  privileges,  or  liabilities  of 
any  such  company  under  the  said  Act  of  11  Geo.  4,  and  1  Will.  4, 
c.  08  [s.  2,  ante,  p.  420  J  with  respect  to  articles  of  the  descriptions 
mentioned  in  the  said  Act. 

The  above  provisions  so  far  as  the  same  were  apidicable,  were 
extended  to  steam  vessels  worked  by  railway  companies  by 
paragrai)h  2  of  s.  16  of  the  Regulation  of  Railways  Act,  1868 
(IJl  &  32  Vict.  c.  119),  since  repealed  by  the  Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Vict.  c.  25),  s.  5l». 

As  to  who  are  carrier's  servants  see  ante,  p.  1564,  Section  IV. — 
Common  Law  Contract  ;  (c)  Delivery  by  the  ( 'ustomer  to  the 
Carrier  ;  and  ante,  p.  435,  Section  VII. — The  ( 'arriers  Act,  1830, 
notes  to  s.  8,  and  post,  Section  XIII. — Carrier's  Agents  and 
Servants. 


(k)  History  of  the  Law  of  the  Limitation  of  Liability,  and  Occasion 
for  s.  7  of  the  Railway  and  Canal  Traffic  Act,  1854. 

Tlie  section  extends  only  to  Ne(jl/<jence,  or  Jhfaidt  in  the  Nature  of 
Negligence,  or  within  the  Scope  of  the  Servants'  employment ; 
not  to  Theft  without  Negligence. 

"  It  is  clear  law  that  a  common  carrier  by  land  is,  in  the  absence 
of  exemption  by  statute,  contract  or  notice,  or  on  the  ground  of 
fraud,  liable  for  all  loss  or  damage  to  the  goods  which  he  carries 
for  hire,  the  act  of  God,  the  Queen's  public  enemies,  and  '  inherent 
vice '  alone  excepted  ;  and  he  is,  therefore,  in  the  absence  of  such 
exemptions,  liable  at  connnou  law  for  loss  by  theft,  whether  by 
strangers  or  by  his  own  servants.  A  dictum  apparently  to  the 
contrary  effect,  attributed  to  Willes,  J.,  in  Metcalfe  v.  London 
and  Brighton,  etc.  Rail.  Co.  (1858),  4  C.  B.  (n.s.)  307,  at  pp.  309, 
310,  was  afterwards  disclaimed  by  him  in  a  note  to  Coggs  v. 
Bernard  (1704),  1  Sm.  L.  C.     [See  9th  ed.,  p.  246.] 

"  During  the  half-century  which  preceded  the  Carriers  Act 
of  1830,  it  had,  however,  been  established  in  many  cases, — 
e.g.,  Nicholsonv.  Willan  (1804),  5  East,  507,  and  Harris  v.  Packwood, 
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(1810),  3  Taunt.  2G4— that  the  carrier  couM  protect  hiniHolf  to 
some  extent  from  lial)ility  for  loss  or  (laina<>;e  (tlioii<;h  not  perhaps 
from  an  action  for  rei'usal  to  carry  at  the  recpiest  of  a  customer, 
who  couhl  show  a  tender  of  the  ijjoods  at  the  carrier's  office,  and 
an  otler  to  prepay  a  reasonable  charge  there  (see  W't/ld  v.  /Vc/- 
/'())•(/  ( IHll ),  H  M.  (fe  W.  11.'})  ),  l»y  insistin;^  on  a  condition  relievin<f 
iiim  i'rom  liahility  ;  and  for  some  time  hel'ore  1S3(),  it  had 
hecomo  settled  that  he  could  do  this  by  a  mere  public  notice, 
altli  iij^h  not  '  broufflit  homo '  to  the  customer  in  any  way.  (51) 
[Qit.,  see  feel-  v.  yorth  .'Shtjl'onhh! re  Rail.  Co.  (IHOi}),  10  II.  L. 
Cas.  -17:5,  at  pp.  -H)'),  i\)C>  :  hlackhurn,  J.,  anU\  pp.  IWb,  3119.] 

"  After  the  Act  of  l«aO  (11  Geo.  4  &  1  Will.  -1,  c.  G8),  it  was 
necessary  for  him  to  show  a  special  contract  for  that  purpose  ;  but 
a  fi;eneral  notice  'brought  homo  '  to  the  customer,  was  held  to  be 
a  special  contract,  because  the  customer  who  sent  his  goods  after 
notice  of  the  condition  was  held  to  have  assented  to  it.  (See  per 
Blackhnrit,  J.  in  Peek  v.  North  Stajfordslnre  Rail,  Co.  (18tI8), 
10  H.  L.  Cas.  473.)  The  extent  of  the  protection  obtained  by 
these  contracts  or  notices  was  limited  until  about  1850.  However 
general  their  terms,  they  were  construed  as  covering  only  ordinary 
carrier's  risks,  or  risks  of  the  road,  and  not  as  extending  to 
'  gross  '  negligence,  and  a  contract  or  notice  expressly  extending  to 
'  gross  '  •.iegligenc(>  would  have  been  held  bad  to  that  extent  at  any 
rate.  Loss  by  theft  by  strangers,  or  by  the  carrier's  servants,  in 
the  absence  of  gross  negligence,  was  a  risk  of  the  road  against 
which  the  contract  or  notice  at  common  law  i)roteeted  the  carrier 
entirely  apart  from  the  Act  of  1830  (11  Geo.  4,  and  1  AVill.  4, 
c.  ()8)  ;  and  notwithstanding  s.  8  of  that  Act,  which  merely 
excepted  theft  by  the  servant  out  of  the  protection  given  by  the 
mere  force  of  the  statute  its(df,  and  not  out  of  protection  obtained 
by  contracts  not  depending  upon  the  statute  for  their  validity  : 
Butt  V.  Great  Western  Rail.  Co.  (1851),  11  C.  B.  140,  as 
explained  in  Metcalfe  v.  London  and  Briijhton  Rail.  Co.  (1858), 
4  C.  B.  (n.s.),  307  ;  and  in  Great  Western  Rail.  Co.  v.  Rimell 
(185G),  18  C  B.  575  ;  and  in  the  notes  to  Coggs  v.  Bernard 
(1704),  1  Sm.  L.  C,  9th  ed.,  p.  246.  By  the  end  of  1852,  how- 
ever, it  had,  after  much  conflict  of  decisions,  become  settled  by  a 
series  of  cases  (in  the  Queen's   Bench  :  Shaw  v.  York  and  North 

Canadian  Cases. 

(51)  "  In  this  country  before  the  passing  of  the  Act  of  1871,  just  as  in 
England  before  the  passing  of  the  Carriers  Act,  tliere  was  nothing  to  prevent 
carriers  from  contracting  to  limit  their  liability  in  any  way  or  to  any  extent 
they  thought  proper.  Tlie  object  of  the  notice,  condition,  or  declaration,  both 
here  and  in  England,  was  to  impose  terms  upon  the  sender  in  restraint  of  the 
carrier's  liability  "  {Vogd  v.  Grand  Trunk  Rail.  Co.,  10  0.  A.  R.  186  :  Osier,  J. A.). 
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yndJand  Hail.  Cr).  (1841)),  lA  Q.   B.  347  ;  Austin  w  Mauvheslcr, 
Slufwhl    and     Llncolnxhitw     Hall.    Co.    ( IH')!),     1(1     Q.    I?.    (AW, 
C/il/>jit'iidale  V,  lAiiica.shlre  and  Yarkaliin'  Hail.  ('<>,{  IH')!),  21  L.  •!. 
Q.  15.  22  :    ill   the  Coininon  Pleas,  Austin  v.  Manr/iesler,  Slajfu'ld 
and  Linrolns/iirc   Hail.    Co.  (I8r)2),   10  ('.  H.   454;     ami  in    tlio 
Exc'h('(|Uor,   Citi'r  v.    /.nncas/iire  and   )'<>rl>slilr('  Hail.  To.  ( 1852), 
7  Ex.  707,  which  cxtt'ndctl  to  contracts  and  notices  tlio  construc- 
tion tiiat  had  hccn  applied  in   lliaton  v.  DihUin  (1842),  2  Q.  H. 
CK;  to  s.  1  of  the  Act  of  18;iO),  that  the  protection  att'ordod  hy 
these  contracts  or  notices  "  hron^^ht  home '  to  the  cii  -toiner  nii^lit 
extend  to  ne^li^cnce,  however  ;;reat,  and  that  it  made  no  ditVercnce 
whetlier  the  phsuh'r  alleged  the  ne^fli^fence  to  he '  gross  '  or  not.  (52j 
After  those    decisions,    the    carriers'   contracts   or    notices,    when 
'  hroiioht  home,'  pre    "led  them  from  evervtliin<;'  except  wilful  acts, 
such  as   the  conversion  of  the  <i;o()ds  hy  the  carrier  himself,  or  hy 
his  agent  for  that  purpose,  or  wilful  misdelivery  amounting  to  a 
renunciation    of  the   character    of  bailee    (see  Morrilt    v.    JVort/i 
Eastern,  Rail.   Co.  (187i;),    1    Q.    B.  D.   :{()2,  and  Austin  v.  Man- 
clu'ster,  Sheffield,  and  Linvolnshive  Hail.  Co.  (1852),  10  (".  B.  454). 
"  It  was  to  correct  tliis  state  of  the  law  that  the  Bailway  and 
Canal  Tratfic  Act  of  1854  [17  &  18  Vict.  c.  31]  was  passed.     The 
legal  warfare  had  been  waged  about  negligenco  only,  and  there  is 
some    presumption    that    statutes    passed    to    amend    the   law  are 
directed  against  defects  which  have  come  into  notice  about  the 
time  when  the  statutes  passed  (see  per  Blacllmrn,  J.,  in   Peek^s 
(  ase  ( 1 8i;;5;,  10  H.  L.  ( 'as.  47^).     The  language  of  the  Act  points  in 
the  same  direction.     1l\w.  (Uiactment  is  that  the  company  i>  lo  be 
liable  for  loss  or  injury  to  goods  '  in  the  receiving,  forwarding  or 
delivering  thereof  occasioned  by  the    neglect   or    default   of  the 
company  or   its   servants.'     These    words    are  completely  apt   to 
describe    every    form    of     negligence,    including    theft    by    the 
company's  servants,  if  occasioned  or  facilitated  by  negligence,  and 
any  default  within  the  scope  of  the  servants'  employment ;    but 
they  are  not  apt  to  describe  theft  without  the  company's  negligence. 
For  very  many  years  carriers  had  been  allowed  to  exempt  them- 
selves from  liability  for  all  risks  of  the  road  not  occasioned   by 
negligence,   including   theft    by   their   servants   (Butt   v.    Great 
Western  Rail.   Co.   (1851),   11  0.   B.  140),  subject  onlj^  to  the 
express  enactments  of  the  Act  of  1830,  and  there  is  nothing  to 
indicate  that  the  law  in  this  respect  was  thought  to  require  amend- 
ment in  respect  of  theft  or  any  other  of  the  risks  of  the  road. 
If  it  was  intended  to  make  the  companies  liable  for  theft  without 

Canadian  Cases. 
(52)  See  Fitzgerald  v.  Graiid  Trunk  Rail.  Co.^  4  0.  A.  R.  623  :  Moat,  C.J.A. 
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their  no<>;li<j;once,  there  is  a  strong  contrast  between  the  inaptitude 
of  the  words  used  in  18;)J:,  and  the  direct  hin<>;na<i;e  of  ss.  4  and  8 
of  the  Act  of  1880,  Having  regard  to  the  terms  of  the  Railway 
and  Canal  Traffic  Act,  and  to  the  history  of  tlie  law,  and  the 
occasion  for  the  Act,  it  seems  most  reasonable  (o  hold  that  it 
extends  only  to  negligence,  or  default  in  the  nature  of  negligence, 
or  within  the  scope  of  the  servants'  employment.  The  comi)any, 
therefore,  as  regards  theft  without  negligence,  are  left  in  the  same 
])osition  in  which  they  had  been  at  connnon  law  for  at  least  a 
Inuidred  years  in  relation  to  such  theft,  and  that  is— that,  subject 
in  the  case  of  the  valuables  specified  in  the  Act  of  1830  to  the 
j)rovisions  of  s.  8  of  the  Act,  they  can,  by  contract  or  notice 
'  brought  home,'  exempt  themselves  from  liability  for  such  theft. 
It  may  be  added  that  s.  8  of  the  Act  of  1880  cannot  be  construed 
as  a  general  eniictment  that  common  carriers  by  land  are  in  all 
cases  to  be  liable  for  theft  by  their  servants.  The  terms  of  the 
section  coiiHne  it  to  the  case  of  the  valuables  specified  in  the  Act, 
and  are  in  strong  contrast  with  the  language  used  in  s.  4,  which 
was  intended  to  be  general.  This  view  was  plainly  the  view  of  the 
court  in  Butt  v.  Great  Western  Hull.  Co.  (1851),  11  C.  B.  140, 
and  it  must  always  have  been  the  view  of  pleaders,  because  all  the 
precedents  of  replications  of  felony  by  the  carrier's  servants  are 
to  pleas  of  the  Carriers  Act,  and  not  to  pleas  of  contracts  at 
connnon  law "'  (Sliuw  \.  Great  W'extcrn.  Juu'l  Co.,  [18i)4]  1  Q.  B. 
878,  at  pp.  880,  881,  382,  383  :  Wrujht,  J.,  reading  the  judgment 
of  the  court  (Lawrance  and  Wright,  JJ.). 

(1)  "Neglect  or  Default  of  the  Company"  in  Section  7  means 
Culpable  Neglect  or  Default. 

"The  history  of  the  section,  [section  7  of  17  &  18  Vict.  c.  31 
(The  Railway  and  Canal  Traffic  Act,  1854)]  as  contained  in  all  the 
judgments  from  J^(>/iHso?t  v.  The  Midland  Hail.  Co.  (1849),  4Exch. 
367  downwards  shows  that  the  legislature,  by  the  words  '  loss 
occasioned  by  the  neglect  or  default  of  the  company,'  meant  loss 
occasioned  by  culpable  conduct,  and  not  a  mere  failure  to  deliver 
occasioned  by  inevitable  accident  without  any  blame.  All  the  judges 
have  agreed  that  the  legislature  interfered  on  account  of  the  inter- 
pretation put  by  the  courts  on  certain  conditions  imposed  by  railway 
companies  on  customers,  in  relation  to  the  carriage  of  live  animals, 
to  the  effect  that  the  company  would  not  be  liable  for  any  damage, 
however  incurred.  Although  in  each  case  the  company  only  sought 
to  apply  the  condition  reasonably,  the  courts  held  that  they  claimed 
to  be  irresponsible  '  for  negligence,  however  gross,  or  misconduct, 
however  flagrant.'  [See  M^Mamis  v.  '/'he  Lancashire  and  Yorkshire 
Rail.  Co.  (1859),  4  H.  &  N.  327]  ;  and  these  decisions  created  a 
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panic,  lest  the  companies  should  inflict  wilful  injury  and  claim 
immunity.  The  evil,  therefort*,  to  be  remedied  was  irresponsibility 
lor  ne<i;li^ence  or  other  culpable  conduct  created  by  a  condition,  and 
the  piir|)ose  ot"  the  legislature  was  to  ajiply  a  remedy  for  that  evil. 

"The  exemption  from  liability  had  l)een  claimed  where  animals 
had  either  been  killed  or  injured.  The  contest  was  whether  the 
companies  ou^ht  to  be  exempt  from  liability  for  such  dama<;e,  if 
caui-ed  by  their  culpable  conduct  ;  and  tlie  more  minutely  the 
section  is  examined  the  more  clear  does  it  become  that  every  word 
of  the  enactment  has  a  rational  etl'ect,  if  it  is  construed  to  take  away 
that  exemption  aiul  no  more.  It  creates  a  liability,  not  for  any 
lor^s  in  respect  of  the  non-performance  of  the  duty  of  a  carrier, 
which  wouhl  include  delay,  detention,  and  other  similar  causes  of 
complaint,  but  for  the  loss  of  or  injury  to  a  horse  or  other  thing. 
Tiie  actions  which  are  said  to  have  caused  this  legislation  being 
actions  for  injuries  to  horses.  Further,  it  creates  a  liability  for 
loss  of  or  injury  to  a  thing,  not  howsoever  caused,  but  occasioned 
by  the  neglect  or  default  of  the  company,  the  contest  being 
whether  a  company  could  exempt  themselves  from  liability  for 
misconduct.  Under  this  construction  the  statute  would  only  come 
into  op(>ration  where,  in  an  action  for  the  loss  of  or  injury  to  a 
thing  carried,  the  defence  should  be  a  condition  exempting  from 
liability.  Tiien  if  the  plaintift'  showed  that  the  loss  of  or  injury  to 
the  thing  was  occasioned  by  the  neglect  or  defiiult  of  the  defen- 
dant, the  condition  would  be  void  unless  the  proviso  which  follows 
the  enacting  clause  applies.  By  this  it  is  proviiled  that  nothing 
contained  in  the  statute  should  prevent  comjianies  irom  making 
such  conditions  as  a  court  or  judge  before  whom  any  question 
relating  thereto  should  be  tried,  shoulil  adjudge  to  be  just  antl 
reasonable"  {Jluvi-lson  \.  London  and  Jiriijhton  Rail.  Co,  (18G2), 
2  B.  &  S.  152,  at  pp.  155,  156  :   I-Jrle,  C.J.).  (53) 

(m)  The  General  Scope  of  the  Act  limits  its  Enactments  to  Railways 
and  Canals  belonging  to  or  worked  by  the  Companies  mentioned 
in  the  Act. 

"  By  the  general  law  there  is  nothing  to  prevent  railway  carriers 
from  putting  such  a  limitation  as  this  [that  they  will  not  be  respon- 
sible for  loss  or  detention  of  or  injury  to  a  passenger's  luggage,  except 
while  the  passenger  is  travelling  by  their  own  trains  or  boats]  upon 
a  contract  into  which  they  enter  to  coiivey  beyond  the  extent  of  their 
own  line  ;  and  the  only  ground  upon  which  it  can  be  said  that  they 
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(53)  "  I  have  no  doubt  that  the  word  '  neglect '  has  reference  to  negligence 
in  carrying  aa  well  as  negligence  in  omitting  to  carry  "  {Vogel  v.  Grand  Trunk 
Rail.  Co.,  11  S.  C.  R.  628  :  Strong,  J.). 
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aro  proventeil  from  puttinji  such  a  rostraint  upon  the  contract  is,  that 
th(^  Railway  and  ('anal  Traffic  Act,  lH5i,  prohibits  thcni  from  so 
(loiuff.  Therefore,  the  case  really  becomes  narrowed  to  the  simple 
question  whether  the  Hallway  and  Canal  Traffic  Act,  18;")4,  applies 
to  such  a  case  as  this,  and  1  am  very  clearly  of  opinion  that  it  does 
not.  It  only  ajjplies  to  a  line  which  the  company  a<i;ainst  whom 
an  action  is  l)rou<>ht  are  workinjr  for  tliemselves.  Section  2,  which 
is  the  imi)ortant  section,  I  tliink  indicates  the  whole  scope  and 
intention  of  the  le<rislature.  It  enacts,  '  Every  railway  company, 
canal  company,  and  railway  and  canal  company  shall,  according  to 
their  respective  powers,  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  (Udivering  of  traffic  u[K)n  and  from 
the  several  railways  and  canals  belon<>;in<i;  to  or  worked  by  such 
companies  respectively.'  That  beinj>'  the  general  purpose  of  the 
Act,  we  come  to  s.  7,  which  is  the  one  upon  which  the  [)laintift'  is 
obliged  to  rely,  and  tliere  w(>  find  it  said,  '  That  every  such  com- 
pany as  aforesaid  shall  be  liable  for  the  loss  of  or  for  any  injury 
done  to  any  horses,  cattle,  or  other  animals,  or  to  tiny  articles, 
goods,  or  things,  in  the  receiving,  forwarding,  or  (hdivering  thereof, 
occasioned  l)y  the  neglect  or  default  of  such  company  or  its  servants, 
notwithstanding  any  notice,  condition  or  declaration  made  and 
given  l)y  such  comi)any  contrary  thereto,  or  in  anywise  limiting  such 
liability,  every  such  notice,  condition,  or  declaration  bein.";  hereby 
declared  to  bo  null  and  void.'  Now,  it  is  to  be  observeil  that  the 
language  of  s.  7,  in  sjjeaking  of  the  receiving,  forwarding,  or 
delivering  of  the  goods  and  articles,  corresponds  exactly  with  the 
terms  used  in  s.  2.  Looking  at  the  general  scope  of  th(!  statute, 
limiting  its  enactments  to  railways  and  caiials  belonging  to  or 
worked  l)y  the  railway  or  car.ul  coinpaines,  it  seems  to  me 
impossible  to  say  when  yon-come  to  apply  s.  7  that  that  section 
is  to  be  carried  any  further  than  s.  2.  The  general  provision  is 
that  whenever  the  compai  y  is  working  its  own  line  or  any  other 
line  which  it  has  obtained  power  to  work,  it  shall  afibrd  all 
reasonable  facilities  for  the  receiving,  forwarding,  and  delivering 
of  traffic  ;  it  shall  not  be  a  matter  of  option,  it  shall  not  be  a 
matter  in  which  the  convenience  of  the  company  alone  is  to  be 
considered.  Railway  companies  have  acquired  vast  powers  by 
means  of  legislative  interference,  ai\d  the  legislature  has  proi)erly 
put  upon  them  corresponding  duties  and  obligations  for  the 
advantage  and  convenience  of  the  public  :  because  these  powers 
were  not  intended  to  ojjerate  simjdy  for  the  companies'  own  benefit 
alone,  but  also  to  insure  a  corresponding  benefit  to  the  public. 
Then  s.  7  takes  the  matter  up  in  the  same  way,  and  provides  that 
companies  shall  not,  as  they  have  hitherto  attempted  to  do,  and  in 
various  instances  have  succeeded  in  doing,  secure  to  themselves,  by 
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notices  find  by  speci<al  contracts,  immunity  in  respect  of  losses  by 
stipulating  that  they  will  not  be  responsible  for  the  default  or 
negli^^ence  of  their  servants,  nor  shall  they  be  allowed  to  introduce 
any  condition  limiting  their  liability  as  carriers,  except  such  as  a 
court  of  law  shall  hold  to  be  reasonalde.  Surely  that  means,  as  in 
s.  2,  where  thoy  are  acting  on  their  own  lines.  It  never  can  mean 
if  companies  choose  to  make  special  contracts  with  regard  to  goods 
carried  beyond  their  own  line,  or  lines  which  they  have  acquired 
powers  to  run  over,  that  they  shall  not  be  at  liberty  to  restrict 
those  contracts  by  conditions.  Duties  are  inn)osed  upon  them  by 
this  Act,  but  those  duties  are  limited  to  their  own  lines.  If  they 
contract  to  carry  beyond  their  own  lines  the  whole  matter  is  open 
and  at  large.  I  think  it  would  be  very  wrong  to  put  a  forced  and 
strained  construction  on  these  sections.  It  may  be,  in  the  case  of 
English  companies  who  undertake  to  carry,  for  instance,  from 
London  to  the  North  of  Scotland,  under  one  contract,  and  pass 
over  several  railways  which  do  not  belong  to  them,  that  those 
companies  may  im[)0se  restrictions  on  their  liability  beyond  their 
own  line  :  but  if  inconvenience  and  mischief  arise  from  such 
restrictions,  it  is  for  the  legislature  to  interfere  "  (^Zunz  v.  South 
Eastern  Rail.  Co.  (1809),  L.  II.  4  Q.  B.  539,  at  pp.  544,  545,  546  : 
Cockhurn,  C.J.),  (54) 
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(54)  "  Tlien  these  duties  and  o))ligations  were  olearly  prescribed  in  respect 
of  a  railway  company's  own  line,  and  not  with  respect  to  other  lines  over 
whicli  it  might,  if  it  chose,  undei  tiike  to  forward  or  carry,  but  in  respect  of 
whicli  services  its  choice  to  undertake  tlieni  or  not  was  free  and  unaffected  by 
any  statutory  duty  whatever.  From  this  it  follows  that  in  so  far  as  the  contract 
of  carriage  here  beyond  the  terminus  of  their  own  line  was  one  which  the 
Grand  Trunk  Railw.ay  Company  might  have  declined  altogether,  tliere  was  no 
Ktatut(jry  or  other  legal  imjicdiment  to  a  contract  by  tliem  limiting  their 
liability  either  as  carriers  or  otiierwise  in  respect  of  the  goods  to  be  carried 
alter  they  had  left  that  conijiany's  own  line  "  {McMillan  v.  Grand  Trunk  Rail. 
Co..,  16  S.  C.  R.  551  :  Strong,  J.). 

According  to  the  decision  of  the  Supreme  Court  in  Robertson  v.  Grand  Trunk 
Rail.  Co.,  a  railway  company  may  restrict  its  liability  as  carriers  or  otherwise 
with  regard  to  goods  which  it  is  not  compelled  by  statute  to  carry. 

"In  Vogel's  Case  this  court  held  that  this  section  applied  to  prevent  the 
company  from  relieving  themselves  by  contract  fiom  an  action  for  the  loss  of 
horses  received  by  them  for  transportation,  such  loss  having  arisen  from  the 
negligence  of  the  servants  of  the  company,  and  that  the  fact  that  what  the 
defendants  had  done  was  merely  to  let  to  the  plaintiff  a  car  which  he  loaded 
with  horses,  and  which  the  defendants  undertook  to  draw,  did  not  prevent  the 
application  of  the  section.  The  ratio  decidendi,  therefore,  as  it  appears  to  me, 
"as  that  the  section,  prohibiting,  as  it  was  held  it  did,  the  company  from 
contracting  against  liability  from  loss  by  negligence,  applied,  by  reason  of  the 
ikfendants  having  been  by  their  tariff  then  in  existence  under  an  obligation 
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(n)  General  Notice  Invalid— Signed  Special  Contract. 

No  General  Notice  Valid  in  Laic  for  the  Purpose  of  Limiting 
the  Common  Law  Liahility. 

The  common  law  liability  maj'  bo  limited  by  such  conditions  as 
the  court  or  a  judge  shall  determine  to  be  just  and  reasonable  and 
embodied  in  a  special  contract  in  writing  signed  by  the  owner  or 
person  delivering  the  goods. 

"  We  find  that  by  the  express  enactment  of  the  legislature  in 
11  Geo.  4  &  1  Will.  4,  c.  G8  (The  Carriers  Act,  1830),  no  public 
notice  or  declaration  could  as  such  in  any  ways  aflFect  the  liability 
of  a  carrier  as  regarded  goods  in  general,  though  special  contracts 
might  be  made  as  at  common  law  ;  and  it  had  been  decided  that 
such  notices,  or  declarations,  when  brought  home  to  the  customer, 
did  operate  as  being  the  basis  of  a  special  contract  to  carry  on  the 
conditions  contained  in  such  notices.  It  had  also  been  decided 
that  such  conditions,  when  thus  made  part  of  a  special  contract, 
were  binding,  even  when  protecting  the  company  from  responsi- 
bility for  all  loss  or  injury,  however  caused.  It  had  further  been 
decided  that  a  special  contract  ought  to  be  inferred  from  the  act  of 
a  party  sending  goods  after  the  receipt  of  a  notice,  even  where 
the  party  protested  against  the  notice.  And  this  state  of  the  law, 
it  was  alleged  by  many  persons,  was  taken  advantage  of  by  the 
railway  companies,  who  had  a  practical  monopoly  of  the  carriage 
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to  carry  the  horses  delivered  to  them  at  a  rate  provided  lor  in  such  tariff.  But 
by  the  new  tariff  wliicli  has  been  adopted  since  tlie  judgmeni.  in  Vogel's  Case, 
and  which,  approved  in  the  manner  required  by  the  statute,  has  been  sub- 
stituted for  the  one  which  was  in  force  when  Vogel's  Case  was  l)efore  the  court, 
and  has  become  a  lawful  tariff  confirmed  by  the  provisions  of  the  statute  in 
that  behalf,  the  defendants  are  under  no  obligation  whatever  to  carry  racers, 
although  they  do  by  that  tariff  so  approved  and  made  valid  in  law,  undertake 
to  carry  them  at  the  same  rate  as  they  do  carry  horses  of  ordinary  value, 
subject,  however,  to  the  condition  that  the  owner  shall  incur  all  risk  of  loss 
or  damage  from  any  cause  whatever  including  negligence.  Such  a  condition, 
besides  being  perfectly  reasonable  and  fair  to  be  made  in  a  contract  for  the 
carriage  of  animals  which  the  defendants  are  under  no  obligation  to  carry,  is 
made  perfectly  free  from  all  doubt  as  to  its  validity  by  the  tariff  approved  as 
required  by  the  statute  ;  the  section,  therefore,  of  the  statute  which  declared 
that  the  railwfiy  company  could  not  relieve  themselves  from  an  action  for  loss 
or  damage  arising  from  negligence  of  goods  which  the  defendants  were  bound 
to  carry  by  their  tariff  has  no  application  in  the  present  case,  wliich  is  an 
action  for  the  loss  of  a  racehorse  which  they  were  not  under  obligation  to  carry 
and  which  by  their  tariff  approved  as  required  by  statute,  and  so  given  the 
force  of  law,  they  only  undertook  to  carry  upon  condition  that  the  owner 
should  bear  the  risk  of  all  loss  or  damage  from  whatever  cause  arising" 
{Robertson  v.  Grand  Tnmk  Rail.  Co.,  24  S.  C.  R.  619 :  Gwynne,  J.). 
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of  fjfoods,  and,  it  was  alleged,  abused  their  advantages  so  as  (in  the 
language  of  Story,  already  cited)  '  to  evade  altogether  the  salutary 
policy  of  the  common  law.' 

"  It  was  under  these  circumstances  that  the  Railway  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  31)  was  passed  ...  The 
true  construction  of  the  Act  is,  I  think,  that  which  is  very  clearly 
expressed  by  Lord  Chief  Justice  Jervis,  in  delivering  the  judgment 
of  the  Common  Pleas  in  Simons  v.  The  Great  ]Veiifei'n,  —  and  The 
JS'orth  ^yestem  v.  Ihinham  (1856),  18  C.  B.  805,  82G,  where  he 
says  [at  p.  829],  'The  fair  meaning  of  the  section  [7],  as  it  seems 
to  me,  is  this  : — The  first  branch  of  it  declares  that  all  notices, 
conditions,  or  declarations  made  and  given  by  the  company  shall 
be  null  and  void,  in  so  far  as  they  go  to  release  the  company  from 
liability  for  loss  of  or  injury  to  goods,  etc.,  in  the  receiving, 
forwarding,  or  delivering  thereof,  occasioned  by  the  neglect  or 
default  of  the  company  or  its  servants.  But  then  it  goes  on  to 
provide  in  the  next  branch  that  this  shall  not  prevent  the  company 
from  making  such  conditions,  which  shall  bo  adjudged  by  the 
court  or  judge  before  which  any  question  relating  thereto  shall  be 
tried,  to  be  just  and  reasonable.  (55)  And  farther,  though  just  and 
reasonable,  such  condition  or  "special  contract"  shall  not  be  binding 
unless  signed  by  the  person  sending  or  delivering  the  goods-' "  (56) 
(Peek  V.  North  Staffordshire  Rail.  Co.  (1863),  10  H.  L.  Cas.  473, 
at  p.  507,  509  :  Blackburn,  J.). 

"  My  Lords,  I  concur  entirely  with  the  interpretation  put  upon 
that  section  [section  7  of  17  &  18  Vict.  c.  31  (The  Railway  and 
Canal  Traffic  Act,  1854)]  by  the  Lord  Chief  Justice  Jervis  in  the 
case  of  Simons  v.  TJie  Great  Western  Rail.  Co.  (1856),  18  C.  B. 
(:<05,  at  p.  829.  I  think  that  the  true  construction  of  that  section 
may  be  expressed  in  a  few  words.  I  take  it  to  be  equivalent 
to  a  simple  enactment  that  no  general  notice  given  by  a  railway 
company  shall   be  valid  in  law  for  the  purpose  of  limiting  the 
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(55)  "  The  pendulum  may  have  swunj^  too  far  in  the  opposite  direction,  and 
we  may  think  it  would  have  been  proper  to  all  parties  if  it  had  been  left  to 
the  courts,  as  in  England,  to  determine  as  to  the  reasonableness  or  otherwise 
of  tlie  condition,  but  it  is  dilficult  to  believe  that  it  was  not  intended  by  this 
legislation  to  place  railway  companies  in  a  different  position  from  that  which 
they  occupied  in  England  under  the  Railway  and  Canal  Traffic  Act,  and  to 
prevent  them  from  contracting  themselves  out  of  liability  for  negligence " 
{Vugel  v.  Grand  Trunk  Kail.  Co.,  10  0.  A.  R.  188  :  Usler,  J.A.). 

(56)  "  There  is  nothing  which  in  this  country  I'etpiires  the  contract  between 
the  carrier  and  the  sender  to  be  in  writing,  and  I  see  no  distinction  between 
such  a  contract  evidenced  in  the  most  formal  manner  by  the  signature  of  both 
parties  and  the  contract  which  we  have  seen  will  be  implied  from  sending 
goods  on  terms  and  conditions  stated  by  the  carrier"  (Osier,  J. A.  :  ibid.), 
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common  law  liability  of  the  companies  as  carriers.  Such  common 
law  liability  may  be  limited  by  such  conditions  as  the  court  or 
judge  shall  determine  to  be  just  and  reasonable  ;  but  with  this 
proviso,  that  any  such  condition  so  limiting  the  liability  of  the 
company  shall  be  embodied  in  a  special  contract  in  writing  between 
the  company  and  the  owner  or  person  delivering  the  goods  to  the 
company,  and  which  contract  in  writing  shall  be  signed  by  such 
owner  or  person.  It  is  true  that  the  section  is  expressed  in  a  con- 
fused manner,  but  those  conclusions,  I  tliink,  are  plainly  deducible 
from  the  cumbrous  language  which  is  there  employed"  {Ihid.,  at 
pp.  56G,  5G7  :  Lord  Westlmry,  L.C.). 

"  I  agree,  therefore,  entirely  with  the  view  of  this  statute  [17  & 
18  Vict.  c.  31  (The  Railway  and  Canal  Traffic  Act,  1854)] 
entertained  by  Chief  Justice  Jervis  in  Siinons  v.  Great  Western 
Rail  Co.  (1856),  18  C.  B.  805,  at  p.  829  and  expressed  in  very 
clear  and  intelligible  terms  "  (ibid.,  at  p.  576  :  Lord  Wenshydale), 


(o)  The  Real  Question. 

The  Real  Question  is  icJietlier  the  Individual  and  the  Public  are 
suficiently  Protected  from  beiny  unjustly  dealt  with  by  the 
Companies, 

"  The  spirit  and  object  of  the  enactment  in  the  Railway  and 
Canal  Traffic  Act  are  very  well  expressed  in  Beal  v.  South  Devon 
Rail.  Co.  (1864),  8  H.  &  (I  337,  at  p.  342.  '  The  real  question,' 
says  Crompton,  J.,  in  delivering  the  judgment  of  the  Exchequer 
Chamber,  '  is  whether  the  individual  and  the  public  are  sufficiently 
protected  from  being  unjustly  dealt  with  by  the  parties  having  the 
monopoly.'  The  mischief  was  supposed  to  consist  in  giving  a 
practical  monopoly  to  the  railway  companies  by  compelling  people 
to  enter  into  contracts  whether  they  willed  it  or  no.  The  Act 
says,  '  If  you  have  signed  a  written  contract  expressing  a  certain 
condition,  a  judge  or  a  court  shall  see  whether  it  i  -  reasonable  or 
not.'  Crompton,  J.,  says,  and  I  think  rightly  says,  that  in  order  to 
judge  whether  it  is  reasonable  or  not  you  must  look  at  this  con- 
sideration, are  the  individual  and  the  public  sufficiently  protected 
from  being  unjustly  dealt  with  by  the  effect  of  that  monopoly?" 
(J^fanchester,  Sheffield  and  Lincolnshire  Rail.  Co.  v.  Brown  (1883), 
8  App.  Cas.  703,  at  pp.  710,  711 :  Lord  Blackburn).  (57) 

Canadian  Cases. 

(57)  "  Fitzgerald's  Case  was  decided  prior  to  the  railway  legislation  we  are 
now  considering.  If,  indeed,  tlie  defendants'  liability  is  only  tliat  of  bailees 
for  hire,  the  terms  so  construed  may  be  meaningless  or  inoperative,  but  that  is 
the  consequence  of  the  enactment,  which   expressly   disables    them    from 
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(p)  Just  and  Reasonable  Contract  a  question  for  Court— Condition 
Exempting  wholly  from  Liability  is  prima  facie  Unjust— Alter- 
native Offer. 

1.  The  question  wliether  a  contract  is  just  and  reasonable  within 
the  Act  must  be  deterniined  by  the  court  or  judge  alone. 

2.  A  condition  exeinptino;  the  carrier  wholly  from  liability  for 
the  neglect  or  default  of  himself  or  his  servants  is  jmmd  facie 
unjust  and  unreasonable,  but  it  is  not  of  necessity  so  in  every  case. 

3.  The  seventh  section  extends  to  all  animals  although  the 
limitation  of  particular  amounts  of  damages  is  confined  to  those 
animals  expressly  mentioned. 

4.  A  carrier  is  bound  to  carry  for  a  reasonabk  remuneration, 
and  if  he  offers  to  do  so,  but  at  the  same  time  offers  in  the 
alternative  tc  carry  on  the  terms  that  he  should  have  no  liability 
at  all,  and  holds  forth,  as  an  inducement  a  reduction  in  the  price 
below  that  which  would  be  a  reasonable  remuneration  for  carrying 
at  the  carrier's  risk,  or  some  additional  advantage,  which  he  is  not 
bound  to  give  to  those  who  employ  him  with  a  common  law 
liability,  a  condition  thus  offered  may  be  just  and  reasonable. 

The  above  rules  will  be  found  to  be  substantiated  and  illustrated 
by  the  excerpts  following  : — 

Free  Pass  to  a  person  sent  ivith  Cattle — Choice  of 
Accepting  or  Refusing. 

1.  "The  authorities  cited  on  behalf  of  the  plaintiff  [Jf'iWanMS  v. 
Lancashire  and  Yorkshire  Rail.  Co.  (1859),  4  H.  &  N.  327  and 
Lloyd  v.  Waterford  and  Limerick  Rail.  Co.  (1862),  15  Ir.  Com. 
L.  Rep.  37]  shew  that,  in  order  to  disentitle  the  owner  of  the 
cattle  carried  to  complain,  a  choice  must  be  left  to  him  to  accept 
or  to  refuse  the  offer  of  the  company.  If  he  accept  it,  he  is  disen- 
titled. If  he  reject  it,  the  company  are  thrown  back  upon  or 
left  to  their  common  law  liability.  In  the  present  case,  I  cannot 
see  that  any  alternative  was  offered  to  the  plaintiff.  There  is 
simply  an  offer  to  him  to  give  a  free  pass  to  any  persons  whom  he 

Canadian  Cases. 

exempting  themselves  from  liability  for  loss  arising  from  their  negligence. 
And  wheihfii"  their  duty  to  carry  arises  from  their  being  common  carriers  or 
from  being  bailees  for  hire,  there  is  nothing  in  our  Act  corresponding  with 
that  proviso  in  the  seventh  section  of  the  Imperial  Railway  and  Canal  Traffic 
Act,  which  enables  carriers  in  England  to  relieve  themselves  from  the  liability 
for  negligence  imposed  by  that  section  by  means  of  a  special  contract  with 
conditions  which  a  court  or  judge  may  deem  just  and  reasonable  "  (Eobert- 
scm  v.  Grand  Trunk  Rail.  Co.,  21  0.  A.  R.  216  :  Osier,  .T.A.), 
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may  choose  to  send  with  his  cattle.  The  choice  of  accepting  or 
refusing  to  have  his  goods  carried  subject  to  the  first  condition 
is  not  given  to  him  "  (Rooth  v.  The  North  Eastern  Rail.  Co.  (1807), 
L.  R.  2  Ex.  173,  at  p.  178  :  Kellfj,  V.\^.).  (.58) 

Good's  '  at  Owner  s  Risk ' — ]~>elay  caused  hy  Nerjliyence. 

2.  "  This  court  in /?o/>/«S(Jrt  V.  Great  Western  Rail.  Co.  (18G5), 
35  L.  J.  0.  P.  123  deterniined,  upon  a  contract  in  terms  very 
simihir  to  those  of  the  contract  in  the  present  case,  that  the  words 
*  at  owner's  risk '  only  exempted  the  company  from  the  ordinary 
risks  incurred  by  goods  in  going  along  the  raiUvay,  and  does  not 
cover  injury  from  delay  caused  by  the  negligence  of  the  company. 
That  case  is  directly  in  point,  the  only  difference  being  that  there 
the  thing  carried  was  live  stock,  and  here  goods "  ( />M/'c  v. 
London  and  North  Western  Rail.  Co.  (1874),  L.  K.  9  C.  P.  325, 
at  p.  330 :  Lord  Coleridge,  C.J.  See  also  Mallett  v.  Great 
Eastern  Rail.  Co.,  [1899]  1  Q.  B.  309).  (59) 


Conditions  or  Contract  must  lie  Reasonable  in  the  Opinion  of 
the  Court — Alternative  Offer. 

3.  "The  section  [7]  itself  must  be  construed  in  conformity  with 
the  principles  finally  settled  by  the  House  of  Lords  in  Peek  v. 
North  Staffordshire  Rail.  Co.  (18G3),  10  H.  L.  Cas.  473.  According 
to  that   decision,  not   only  must  conditions  made   by  a  railway 

Canadian  Cases. 

(58)  Deceased  was  an  express  messenger,  and  as  such  was  being  carried  on 
the  defendants'  train  at  the  time  of  his  death  without  a  ticket  or  iiayment  of 
fare,  under  a  contract  between  the  defendants  and  tlie  Express  Company  : — 
Held,  that  the  deceased  being  lawfully  on  the  train,  the  defendants  were 
liable  for  negligence  in  causing  his  death  {Jennings  v.  Grand  Trunk  Rail.  Co., 
15  0.  A.  K.  477).  "  In  the  absence  of  actual  notice  to  the  deceased  that  he 
was  travelling  at  his  own  risk,  that  agreement  might  well  be  regarded,  as 
between  the  railway  company  and  the  injured  party,  merely  as  a  contract  by 
the  express  company  to  indemnify  the  railway  company.  There  being,  then, 
as  I  hold,  no  agreement  that  the  defendant  should  travel  at  his  own  risk,  it  is 
not  material  in  an  action  like  this  that  there  was  no  contract  of  carriage 
between  him  and  the  railway  company.  He  was  lawfully  on  their  train  as  a 
passenger  with  their  assent,  or  under  some  agreement,  express  or  implied, 
between  them  and  the  express  company,  and  a  duty  was  thereby  cast  upon 
the  railway  company  to  carry  him  safely"  {Osier,  J. :  ibid.). 

(59)  "  My  examination  of  the  modern  cases  has  led  me  to  the  conclusion 
that  in  none  of  them  has  it  been  decided,  as  a  pure  question  of  construction, 
that  the  use  of  the  words  "  at  owner's  risk  "  frees  the  carrier  from  all  liability 
for  negligence  "  {Fitzgerald  v.  Grand  Trunk  Bail.  Co.,  4  0.  A.  R.  626  :  Moss, 
C.J.A.). 
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company  bo  just  and  reasonable  in  the  opinion  of  the  court  and 
judffo  before  whom  any  question  rehitinj^  to  them  shall  be  tried  ; 
but  also  contracts  si^^ned  by  the  senders  of  ^oods  must  bo  just  and 
reasonable  in  the  opinion  of  the  same  tribunal.  Further,  it  was 
held  in  that  case,  and  a<fain  in  Ashenden  v.  London,  Br'ujhton,  and 
South  Coast  Rail.  Go.  (1880),  5  Ex.  I).  li»0,  that  a  contract  or 
condition  exeinptin^f  a  railway  company  from  all  lial)ility  in 
respect  of  goods  unless  their  value  was  declared  and  an  additional 
payment  made  was  unreasonable.  In  Peek  v.  North  StaJ'ordshire 
Rail.  Co.  (18(13),  10  H.  L.  Cas.  473  the  goods  were  marble  mantel- 
pieces. In  Ashenden  v.  London,  Jirighton,  and  South  Coast  Rail. 
Co.  (1880j,  5  Ex.  D.  I'JO  the  thing  sent  was  a  dog.  As  regards 
horses,  cattle,  sheep  and  pigs,  however,  s.  7  of  the  Railway  and 
Canal  Traffic  Act,  1854,  contains  a  proviso  which  itself  limits  the 
liability  of  railway  companies  to  certain  specified  sums  unless  the 
sender  of  such  animals  declares  them  to  be  of  higher  value  than 
those  sums  ;  in  which  case  the  railway  companies  may  demand  a 
reasonable  percentage  upon  the  excess  of  the  value  so  declared 
above  the  specified  sums.  This  proviso  does  notapjdyto  dogs,  but 
it  does  not  follow  that  a  similar  principle  may  not  be  applied  to 
dogs  by  special  contract. 

"The  first  branch  of  the  proviso  shows  that  as  regards  the 
animals  specified  a  railway  company  is  not  liable  in  respect  ^f 
horses,  etc.,  the  value  of  which  is  not  declared  beyond  the  specified 
amounts,  even  although  the  horses,  etc.,  are  injured  by  the 
negligence  or  even  wilful  misconduct  of  the  company's  servants. 
The  proviso  is  express  '  that  no  greater  damage  shall  be  recovered, 
etc. '  and  there  is  no  qualification  or  exception  with  reference  to 
the  cause  of  injury.  The  second  branch  of  the  proviso  authorizes 
a  percentage  on  the  value  declared  without  reference  to  the  distance 
to  which  the  animals  are  carried  ;  but  the  percentage  must  bo 
reasonable.  At  the  same  time  no  test  of  reasonableness  is  given  " 
(Dickson  V.  Great  Northern  Rail.  Co.  (1886),  18  Q.  B.  D.  176,  at 
pp.  185,  186  :  Lindley,  L.J.).  (60) 
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(60)  The  Grand  Trunk  Railway  Company  received  from  R.  a  horse  to  be 
carried  over  its  line,  and  the  agent  of  the  company  and  R.  signed  a  contract 
for  such  carriage,  which  contained  the  provisic  •  the  company  shall  in  no 
case  be  responsible  for  any  amount  exceeding  100  dollars  for  each  and  any 
horse,  etc  "  : — Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  the 
words  "  shall  in  no  case  be  responsible,"  were  sufficiently  general  to  cover  all 
cases  of  loss  however  caused,  and  the  horse  having  been  killed  by  negligence 
of  servants  of  the  company,  R.  could  not  recover  more  than  100  dollars, 
though  the  value  of  the  horse  largely  exceeded  that  amount  (Robertson  v. 
Grand  Trunk  Bail.  Co.,  24  S.  C.  R.  611). 


47S 


BAILMENTb   FOR   RKWARD. 


i 


4.  "  The  7th  section  of  the  llailwiiy  and  Canal  Traffic  Act  has 
been  held  to  extend  to  all  animals,  althouffh  the  limitation  of 
particular  amounts  of  damages  is  confined  to  those  animals 
expressly  named  in  the  proviso.  I  have  no  doubt,  however,  but 
that  the  legislature  intended  special  contracts  limiting  liability  in 
respect  of  other  animals  to  be  framed  on  the  same  lines,  and, 
mutatis  mvtandis,  to  be  similar  to  those  expressly  provided  for. 
.  .  .  A  condition  exempting  the  carrier  wholly  from  liability  for  the 
neglect  and  default  of  his  siTvants  is  prima  facie  unjust  and 
unreasonable,  but  it  is  not  of  necessity  so  in  every  case.  A  carrier 
is  bound  to  carry  for  a  reasonable  remuneration,  and  if  he  offers  to 
do  so,  but  at  the  same  time  offers  in  the  alternative  to  carry  on  the 
terms  that  he  should  have  no  liability  at  all,  and  holds  forth,  as  an 
inducement,  a  reduction  in  the  price  below  that  which  would  be  a 
reasonable  remuneration  for  carrying  at  the  carrier's  risk,  or  some 
additional  advantage,  which  he  is  not  bound  to  give  to  those  who 
employ  him  with  a  common  law  liability,  a  condition  thus  offered 
may  be  just  and  reasonable  :  Manchester,  Sheffield  and  Lincolnshire 
Rail.  Go.  v.  Brown  (1883),  8  App.  Cas.  703.  These  are  no  doubt 
cases  where  the  railway  companies  are  carrying  as  common 
carriers,  but  the  same  principle  applies  "  (ihid,,  at  pp.  190,  191, 
192  :  Lopes,  L.J.). 

5.  "  It  is  not  open  to  doubt  since  the  case  of  Peek  v.  North 
Staffordshire  Rail.  Co.  (18G3),  10  H.  L.  Cas.  473  that  a  con- 
tract exempting  the  company  from  liability  in  the  terms  of  the 
consignment  note  in  the  present  case  [viz.  from  all  liability  in  case 
of  damage  or  delay,  except  upon  proof  that  such  loss,  detention,  or 
injury  arose  from  wilful  misconduct  on  the  part  of  the  company's 
servants]  is  prima  facie  not  just  and  reasonable,  and  that  if  no 
other  alternative  is  offered  to  the  consignor  the  company  are  liable 
for  the  negligence  of  their  servants,  notwithstanding  the  stipula- 
tions of  the  contract  of  carriage.  It  is  equally  well  settled,  since 
the  decision  of  your  Lordships'  House  in  the  case  of  Mancliester, 
Sheffield  and  Lincolnshire  Rail.  Go.  v.  Brown  (1883),  8  App.  Cas. 
703,  that  if  the  consignor  has  an  offer  bond  fide  made  to  him 
of  having  his  goods  carried  upon  terms  just  and  reasonable, 
and  voluntarily  chooses  in  consideration  of  a  pecuniary  benefit  to 
exonerate  the  carrier  from  any  part  of  his  ordinary  responsibility, 
a  contract  thus  limiting  the  carrier's  liability  may  be  just  and 
reasonable,  though  without  the  alternative  option  it  would  not  be 
so.     .     .     .  (61) 

Canadian  Cases. 

(61)  A  railway  company  is  liable  for  damages  to  goods  resulting  from  negli- 
gence, even  though  the  shippers  of  the  goods  agree  in  consideration  of  the 
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"  I  may  remark  betbro  1  proceed  further,  that  in  my  opinion, 
the  question  whether  a  contract  is  just  and  reasonable  within  the 
meaning  of  the  statute  [the  liailway  and  Canal  Traffic  Act,  1854 
(17  &  18  Vict.  c.  31)]  must  be  determined  by  the  court  or  judge 
alone,  and  that  it  is  not  a  question  proper  to  be  left  to  a  jury,  even 
thouirh  questions  of  fact  be  necessarily  involved  in  its  determina- 
tion "  (Great  Western  Rail.  Go.  v.  McCarthy  (1887),  12  App.  Cas. 
218,  at  pp.  228,  229  :  Lord  Iferschell). 

0.  "The  Railway  and  Canal  Traffic  Act,  1854  (17  k  18  Vict, 
c.  lU),  s.  7,  as  interpreted  in  Peek  v.  North  Staffordshire  Rail,  Co. 
(18(53)  10  H.  L.  ('as.  473,  enacts  in  substance  that,  in  the  absence 
of  a  signed  and  reasonable  contract  for  exemption,  the  railway 
company  is  to  be  liable  for  loss  or  injury  to  goods  in  the  receiving, 
forwarding  or  delivering  thereof  occasioned  by  the  neglect  or 
default  of  the  company  or  its  servants.  We  are  bound  in  this 
court  by  Ashendeti  v.  London,  Brujhton,  and  South  Coast  Rail.  Co. 
(1880),  5  Ex.  D.  190  to  hold  the  signed  contract  in  this  case  does 
not  avail  the  defendants  under  s.  7  of  the  llailway  and  Canal 
Traffic  Act,  1854,  on  the  ground  that  it  purports  to  relieve  them 
from  liability  for  every  kind  of  negligence  or  default,  however 
gross  and  however  completely  the  loss  may  be  unconnected  with 
the  fact  of  the  goods  being  valuables,  and  does  so  without  any 
equivalent  or  beneficial  alternative,  and  is,  therefore,  unreasonable  " 
{Shaw  v.  Great  Western  Rail.  Co.,  [1894]  1  Q.  B.  373,  at 
pp.  378,  379  :  Wright,  J.,  reading  the  judgment  of  the  court 
(Lawrance  and  Wright,  JJ.). 

Canadian  Cases. 

allowance  of  a  reduced  rate  of  freight  not  to  hold  the  company  liable 
(Cobban  v.  Canadian  Pacific  Rail.  Co.,  23  0.  A.  R.  115). 

"  I  do  not  wish  to  repeat  what  I  said  in  Vogel  v.  Grand  Trunk  Rail.  Co.,  and 
Robertson  v.  Grand  Trunk  Rail.  Co.,  us  to  the  power  of  a  railway  company  to 
contract  itself  out  of  liability  for  negligence  in  the  carriage  of  goods  received 
by  it  to  be  carried  as  a  common  carrier.  In  Vogel's  Case  was  invt)lved  the 
very  same  point  which  we  have  to  deal  with  here,  though  it  is  not  presented 
in  quite  the  same  way  upon  the  evidence,  viz.,  whether  the  offer  and  acceptance 
of  an  alternative  or  reduced  rate  makes  any  difference.  I  have  ventured  to 
lu)kl  the  opi  lion  that  it  does  not,  relying  upon  the  difference  between  the 
language  of  our  Railway  Act  and  of  s.  7  of  the  Imperial  Railway  and  Canal 
Traffic  Act,  tne  latter  enabling  a  company  to  make  a  special  contract  with  just 
and  reasonable  conditions  whilst  ours  contains  an  absolute  denial  of  power  to 
escape  from  liability  for  negligence"  {Osier,  J. A.  :  ibid.). 
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THE  REGULATION  OF  R  vlLWAYS  ACT,  I8G8. 
(M  &  32  Vic'i.  c,  ll'J.) 

Limitation  of  LlahHItif  dnrliuf  Sea  Transit, 

Section  14.  Wliorc  acoinpiiny  hy  thr()ii;j;h  hookiii;^  contracts  to 
carry  any  animals,  lugf^ajfc,  or  ^oods  tVoni  jilacc  to  place,  partly 
by  railway  mid  partly  l»y  sea,  or  partly  liy  canal  and  partly  hy 
soa,  a  condition  cxeniptin<i;  the  company  from  lialtility  lor  any  loss 
or  damage*  which  may  arise  dnrin/j;  the  carria^re  of  such  animals, 
lui^iifa^^e,  or  fi;oods  by  seiv  from  tho  act  of  (iod.  tlu*  Kin<;'s  [.v/c] 
enemies,  fire,  accidents  from  madiinery,  boilers,  and  steam,  and 
all  and  every  other  dan;j;ers  and  accidents  of  the  seas,  rivers, 
and  navif^ation,  of  whatever  nature  and  kind  soever,  shall,  if 
published  in  a  conspicuous  manner  in  the  office  where  sucli 
throui^h  booking  is  effected,  and  if  printed  in  a  legible  manner  on 
tho  receipt  or  freight  note  which  the  company  gives  for  sucii 
animals,  Inggage,  or  goods,  be  valid  as  part  of  the  contract  between 
the  consignor  of  such  animals,  luggage,  or  goods,  and  tlu;  company, 
in  tho  same  manner  as  if  the  company  had  signed  and  delivered  to 
tho  consignor  a  bill  of  ladinjx  containing  such  condition.  For  tho 
purposes  of  this  section,  the  word  "company"  includes  the  owners, 
lessees,  or  managers  of  any  canal  or  other  inland  navigation. 

As  to  the  meaning  of  the  w^ord  "  includes,"  see  ante,  pp.  19(5, 
445. 


THE  REGULATION  OF  RAILWAYS  ACT,  1«71. 
(34  &  35  Vict.  c.  78.) 

Limitation  of  Liahility  during  Sea  Transit  in  Vessels  not  belonging 
to  the  Raihoay  Company. 

Section  12.  Where  a  railway  company  under  a  contract  for 
carrying  persons,  animals,  or  goods  by  sea,  procure  the  same  to  bo 
carried  in  a  vessel  not  belonging  to  the  railway  company,  the 
railway  company  shall  be  answerable  in  damages  in  respect  of  loss 
of  life  or  personal  injury,  or  in  respect  of  loss  of  or  damage  to 
animals  or  goods,  in  like  manner  and  to  the  same  amount  as  the 
railway  company  would  be  answerable  if  the  vessel  had  belonged 
to  the  railway  company ;  provided  that  such  loss  of  life  or  personal 
injury,  or  loss  or  damage  to  animals  or  goods,  happens  to  the 
person,  animals,  or  goods  (as  the  case  may  be)  during  the  carriage 
of  the  same  in  such  vessel,  the  proof  to  the  contrary  to  lie  upon 
the  railway  company. 
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MKItCIIANT  Snil'l'lNG  ACT,  WM. 

(r)7  &  r,«  Vict.  o.  CO.)  (02) 

(a)  Liability  of  Shipowners  with  regard  to  Fire. 

Section  ^A)2.  Th(*  owner  of  a  Uritiwli  sea-^foing  ship,  or  any  share 
therein,  shall  not  b(*  lial)le  to  make  good  to  any  extent  whatever 
any  loss  or  dainagt*  iiap|)ening  wilhont  Ids  actual  I'aiilt  or  privity. 

(i.)  Where  any  goods,  inerchandise,  or  other  things  wliatsoev(!r 
taken  in  or  pnt  on  board  his  ship  are  lost  or  damaged  by  reason  of 
HrcMjn  board  the  sldp.  [This  section  rephu^'s  s.  r)();i  (1)  of  the 
Merchant  Shipping  Act,  IH;')!  (17  &  18  Vict.  c.  lOi),  which 
replaced  20  (Jeo.  ',i,  c.  1^0,  s.  2.] 

26  Geo.  3,  c.  80,  s.  2  (replaced  h>j  hi  <f-  58  V/rf.  r.  00,  s.  502)— 

Fire  nn  a  Lighter. 

Defendants  were  owners  of  a  vessel  called  The  Jiarhara,  lying 
at  anchor  at  the  port  of  Mobile,  in  the  United  Statcis  of  America, 
and  bonnd  on  a  voyage  at  and  from  Mobile  to  Ijiverpool.  Someone 
on  behalf  of  the  plaintiti's  delivered  to  the  d(d'endants  cotton  to  bo 
carried  by  'J'he  Jiarhara,  part  of  wliich  was  so  carried,  bnt  the 
residue  while  on  board  a  lighter  for  the  purpose  of  being  conveyed 
and  tthipped  on  board  the  Barbara,  was  destroyed  by  fire. 

"The  defendants  were  liable  at  common  law:  and,  unless  they 
can  bring  themselves  within  the  terms  of  some  Act  relieving  them, 
they  remain  liable.  They  plead  a  plea  which  it  is  said  is  justified 
by  20  Geo.  3,  c.  80,  s.  2.  That  enactment  protects  the  owners  of 
any  ship  from  making  good  any  loss  which  may  happen  to  goods 


Canadian  Cases. 

(62)  AN  ACT  RESPECTING  THE  LIABILITY  OF  CARRIERS 

BY  WATER. 
(Revised  Statutes,  Canada,  1886,  82.) 
Section  2  (4).  Provided  that  they  shall  not  be  liable  to  any  extent  whatsoever 
to  make  good  any  loss  or  damage  happening  without  their  actual  fault  or 
privity,  or  the  fault  or  neglect  of  their  agents,  servants,  or  employees  : 
(a)  To  any  goods  on   lioard   any  such  vessel  or  delivered  to   them   for 

conveyance  therein  by  reason  of  fire  or  the  dan<^ers  of  navigation  ; 
(6)  Arising  from  any  defect  in  or  from  the  nature  of  tlie  goods  themselves, 

or  from  armed  robbery  or  other  irresistible  force  ; 
(c)  To  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones, 
money,  or  valuable  secuiitics,  or  article  of  groiit  value  not  being 
ordinary  merchandize,  by  reason  of  any  robbery,  theft,  embezzlement, 
removal,  or  secreting  thereof,  unless  the  true  natuie  and  value  thereof 
has,  at  the  time  of  delivery  for  conveyance,  been  declared  by  the 
owner  or  shipper  thereof  to  the  carrier  or  his  agent  or  servant  and 
entered  in  tlie  bill  of  lading  or  otherwise  in  writing. 


476 


BAILMENTS   FOB    RRWARD. 


'shipped,  taken  in,  or  put  on  board  any  such  ship  or  vessel,  by 
reason  or  means  of  any  firo  happenini^  to  or  on  board  tlie  said  sliip 
or  vessel.'  Now  we  are  to  say  whether  the  protection  <riven  by 
this  Act  extends  to  the  tacts  put  upon  the  record.  We  are  to  see 
what  the  legislature  has  said.  We  arc  not  to  consider  what  it 
may  or  may  not  have  been  politic  to  protect,  but  what  it  is  that 
the  legislature  actually  has  protected.  Now  this  declaration  states 
that  the  goods  were  delivered  on  account  of  the  plaintiffs  at  Mobile, 
and  were  there  accepted  by  defendants  to  be  by  the  defendants 
safely  carried  and  conveyed  to  and  shipped  on  board  Tlw  Barlnti'a, 
and  carried  and  conveyed  in  her  to  Liverpool.  The  goods  were 
lost :  and,  it  must  now  be  taken,  lost  by  a  fire  occasioned  by  the 
negligence  of  persons  on  board  a  lighter,  not  belonging  to  the 
defendants,  which  was  carrying  the  goods  to  the  ship.  These  facts 
do  not  constitute  a  case  which  is  embraced  by  the  Act.  This 
lighter  cannot  be  considered  as  part  of  the  ship  Barliara  :  it  is  a 
a  public  lighter  employed  by  the  owners  of  that  ship  for  the 
purpose  of  conveying  the  goods  to  her.  Again,  it  seems  that,  to 
bring  a  case  within  the  Act,  the  fire  must  be  on  board  a  ship  which 
is  the  property  of  the  defendants.  In  thi.j  case  the  fire  was  on 
board  the  lighter  of  which  the  defendants  were  not  owners.  It 
seenif  to  me  clear,  therefore,  that  the  facts  do  not  bring  fha 
defendants  within  the  enactment ;  and  consequently,  that  their 
common  law  liability  remains "  (^Moreivood  v.  Pollok  (1853), 
1  El.  &  Bl.  743,  at  pp.  747,  748  :  Lord  Campbell,  C.J.). 

(b)  Non-liability  of  Shipowner  with  regard  to  undeclared  Qold, 

Jewellery,  etc. 

Section  502.  The  owner  of  a  British  sea-going  ship,  or  any 
share  therein,  shall  not  bo  liable  to  make  good  to  any  extent 
whatever  any  loss  or  damage  happening  without  his  actual  faulr 
or  privity.  (G3) 

(ii.)  Where  any  gold,  silver,  diamonds,  watches,  jewels,  or 
precious  stones  taken  in  or  put  on  board  his  ship,  the  true  nature 


Canadian  Cases. 

(63)  Section  3.  Carriers  by  water  shall  be  liable  for  the  loss  of  or  damage 
to  the  ijersonal  baggage  of  passengers  by  their  vessels  ;  and  the  oath  (jr 
affirmation  of  any  such  passenger  shall  be  primd  facie  evidence  of  the  loss  of 
or  damage  to  such  articles  and  of  their  value  ;  provided  that  buch  liability 
shall  not  extend  to  any  greater  amount  than  five  hundred  dollars  or  to  the 
loss  of  or  damage  to  any  such  valuable  aiticles  as  are  mentioned  in  the  next 
preceding  section,  unless  the  true  nature  and  value  of  such  articles  so  lost  or 
damaged  have  been  declared  and  entered  as  provided  by  th?  :^id  section. 
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and  value  of  which  have  not  at  the  time  of  shipment  been  declared 
by  the  owner  or  shipper  thereof  to  the  owner  or  master  of  the 
ship  in  the  bills  of  lading  or  otherwise  in  writing,  are  lost  or 
damaged  by  reason  of  any  robbery,  embezzlement,  making  away 
with,  or  secreting  thereof.  [This  section  replaces  s.  503  (2)  of 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104).] 

"  I  am  clear  that  the  words  of  snb-s.  (ii.)  of  s.  502  [The 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60)]  relate  to  any 
robbery,  whether  that  robbery  is  the  robbery  of  a  passenger  for 
whose  act  the  company  would  not  be  otherwise  responsible,  or  is 
the  robberv  of  one  of  tuo  servants "  (Acton  v.  The  Castle  Mail 
rackets  Co.,  Limited  (1895),  8  Asp.  M.  C.  73,  at  p.  74  :  Lord 
Russell,  C.J.). 


(c)  Limitation  of  Shipowners'  Liability  with  regard  to  Loss  of  Life 

i.r  Personal  Injury,  and  Damage  or  Loss  to  Goods, 

Merchandise,  etc.  (64) 

Section  503.  (1.)  The  owners  of  a  ship,  Britisli  or  foreign, 
shall  not,  where  all  or  any  of  the  following  occurrences  take  place 
without  their  actual  fault  or  privity  ;  (that  is  to  say,) 

(a.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any 
person  being  carried  in  the  ship  ; 

(/'.)  Where  any  damage  or  loss  is  caused  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  on  board  the 
ship  ; 

(r.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any 
person  carried  in  any  other  vessel  by  reason  of  the 
improper  navigation  of  the  ship  ; 

{d.)  Where  any  loss  or  damage  is  caused  to  any  other  vessel,  or 

to  any  goods,  merchandise,  or  other  things  whatsoever  on 

board   any   other   vessel,   by    reason    of    the    improper 

navigation  of  the  ship  ; 

1)0  liable  to  damages  beyond  the  following  amounts  ;  (that  is  to 

(i.)  In  respect  of  loss  of  life  or  personal  injury,  either  alone 
or   together   with  lots  of  or   damage  to  vessels,   goods, 

Canadian  Cases. 

(64)  Tlie  limited  liability  extended  by  this  Imperial  statute  to  British  and 
forei^'U  vessel  owners  has  been  extended  by  R.  S.  C.  eh.  79,  s.  12,  to  all  ships, 
whether  British,  Canadian,  or  foreign.  Section  12  (1),  (2),  and  (3)  are 
practically  the  same  as  s.  503  (1),  (2)  of  the  Imperial  Act. 
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merchandise,  or  other  thiiii^s,  an  aggregate  amount 
not  exceeding  tit'teen  pounds  [15/.]  for  eacli  ton  of 
their  ship's  tonnage  ;  and 
(ii.)  In  respect  of  loss  of,  or  dainag*^  to,  vessels,  goods, 
merchandise,  or  other  things,  whether  there  be  in 
addition  loss  of  life  or  personal  injury  or  not,  an 
aggregate  amount  not  exceeding  eight  pounds  [8/.]  for 
each  ton  of  their  ship's  touiiage. 

(2.)  For  the  purposes  of  this  section — 

(a.)  The  tonnage  of  a  steaui  ship  shall  he  her  gross  tonnage 
without  deduction  on  account  of  engine  room  ;  and  the 
tonnage  of  a  sailing  ship  shall  be  her  registered  tonnage  : 
Provided  that  there  shall  not  he  included  in  such  tonnage 
any  space  occupied  by  seamen  or  apprentices  and  appro- 
priated to  tlieir  use  which  is  certified  under  the  regula- 
tions scheduled  to  this  Act  with  regard  thereto. 

(/>.)  Where  a  foreign  shij)  has  been  or  can  be  measured 
according  to  British  law,  her  tonnage,  as  ascertained  by 
that  ineasiireinent  shall,  for  the  purpose  of  this  section, 
be  deemed  to  be  her  tonnage. 

(o.)  Where  a  foreign  ship  has  not  been  and  cannot  be  measured 
according  to  British  law,  tht  surveyor-general  of  ships 
in  the  United  Kingdom,  or  the  chief  measuring  officer 
of  any  British  possession  abroad,  shall,  on  receiving  from 
or  by  the  direction  of  the  court  liearing  the  case,  in 
which  the  tonnage  of  the  ship  is  in  question,  such 
.  evidence  concerning  the  dimensions  of  the  ship  as  it 
may  be  practicable  to  furnish,  give  a  certificate  under  his 
hand  stating  what  would  in  his  opinion  have  been  the 
tonnage  of  the  ship  if  she  had  been  duly  measured 
according  to  British  law,  and  the  tonnage  so  stated  in 
that  certificate  shall,  for  the  purposes  of  this  section,  be 
deemed  to  be  the  tonnage  of  the  ship. 

(3.)  The  owner  of  every  sea-going  ship  or  share  therein  shall  be 
liable  in  respect  of  every  such  loss  of  life,  personal  injury,  loss  of  or 
damage  to  vessels,  goods,  merchandise,  or  things  as  aforesaid  arising 
on  distinct  occasions  to  the  same  extent  as  if  no  other  loss, 
injury,  or  damage  had  arisen. 

[This  section  re{)laces  s.  54  of  the  Merchant  Shipping  Act, 
18G2  (25  &  2G  Vict.  c.  63),  and  is  extended  by  the  Merchant 
Shipping  (Liability  of  Shipowners)  Act,  18U8  (61  &  62  Vict, 
c.  14).] 
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(d)  Non-liability  of  Shipowners  in  Cases  of  Compulsory  Pilotage.  (65) 

Section  CVii.  An  owner  or  master  of  a  sliip  shall  not  be  answer- 
able to  any  person  whatever  for  any  loss  or  damage  occasioned  by 
the  fault  or  incapacity  of  any  qualified  pilot  acting  in  charge  of 
that  ship  within  any  district  where  the  employment  of  a  qualified 
])ilot  is  compulsory  by  law. 

[This  section  replaces  s.  388  of  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104).] 

Canadian  Cases. 

(65)  PILOTAGE  ACT. 
(R.  S.  C,  1886,  c.  80.) 

Section  57.  No  owner  or  master  of  any  .ship  shall,  in  any  case,  be  compelled 
to  employ  or  to  give  his  ship  into  tne  charge  ol'  a  jiilot,  either  on  the  ground 
of  his  being  compelled  to  pay  pilotage  dues  to  any  person  or  otherwise  ;  and 
liothing  in  this  Act  shall  exempt  any  owner  or  master  of  any  ship  from 
liability  J'or  any  loss  or  damage  occasioned  by  his  ship  to  any  jjcrson  or 
property,  on  the  ground  either  of  such  ship  being  in  the  charge  of  a  licensed 
])ilot,  or  of  such  loss  or  daiv  .;e  being  occasioned  by  the  Act  or  default  of  a 
licensed  pilot,  or  on  any  otb      ./ound. 
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SECTION   IX. 


k' 


STATUTORY  TOLLS,  RATES,  AND  CHARGES. 

(a)  hitroductory,  p.  480. 

(6)  Eqwdity  Clause  in  respect  of  Goods  or  Passenrjers,  p.  481. 

(Railways  Clames  Consolidation  Act,  1845  (8  A-  9  Vict.  c.  20),  ss.  90,  92). 

(c)  Recovery  of  Overcharges,  p.  485. 

(d)  List  of  Tolls,  p.  487. 

(Railways  Clauses  Consolidation  Act,  1845  (8  cfc  9  Vict.  c.  20),  s.  93). 

(e)  List  of  Fares  of  Passengers,  p.  488. 

(Regulation  of  Railways  Act,  1868  (31  cfc  32  Vict.  c.  119),  s.  15). 

(/)  Tramways  Act,  1870  (33  db  34  Kic*.  c.  78)  s.  45,  p.  488. 

{g)  Equality  Clause  in  respect  of  Passengers  in  a  Railway  Company's  Steam 
Vessel,  p.  488. 
(Regulation  of  Railways  Act,  1868  (31  cfc  32  Vict.  c.  119),  ss.  16,  17,  18.) 

{h)  Railway  and  Canal  Traffic  Act,  1873  (36  cfc  37  Vict.  c.  48),  s.  14,  p.  490. 

(t)  Railway  and  Canal  Traffic  Act,  1888  (51  <&  52  Fic«.  c.  25),  ss.  10, 31,  p.  490. 

(ft)  Railway  and  Canal  Traffic  Act,  1894  (57  cfc  58  Vict.  c.  54),  s.  1,  p.  491. 


(a)  Introductory. 

Formerly  there  was  no  obli<i,ation  at  coinnioii  law  on  a  common 
carrier  to  treat  all  customers  alike.  Then  restrictions  were 
imposed  by  the  legislature  by  special  Acts  and  usual  clauses  known 
as  "  Lord  Shaftesbury's  clauses."  The  Railways  Clauses  Consoli- 
dation Act,  1845,  was  afterwards  passed. 

"  At  common  law  a  person  holding  himself  out  as  a  common 
carrier  of  goods  was  not  imder  any  obligation  to  treat  all  customer;- 
equally.  The  obligation  which  the  common  law  imposed  upon  him 
was  to  accept  and  carry  all  goods  delivered  to  him  for  carriage 
according  to  his  profession  (unless  he  had  some  reasonable  excuse 
for  not  doing  so)  on  being  paid  a  reasonable  compensation  for  .so 
doing  ;  and  if  the  carrier  refused  to  accept  such  goods,  an  action 
lay  against  him  for  so  refusing  ;  and  if  the  customer,  in  order  to 
induce  the  carrier  to  perform  his  duty,  paid,  under  protest,  a  larger 
sum  than  was  reasonable,  he  might  recover  back  the  surplus 
beyond  what  the  carrier  was  entitled  to  receive,  in  an  action  for 
money  had  and  received  as  being  money  extorted  from  him. 

"  But  the  fact  that  the  carrier  charged  others  less,  though  it  \/as 
evidence  to  shew  that  the  charge  was  unreasonable,  was  no  more 
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than  ovidenco  tendinis  that  way.  There  was  nothing  in  the  common 
kw  to  liindor  a  carrier  from  carryinff  for  favoured  individuals  at 
an  nnreas()nal)ly  low  rate,  or  even  t^ratis.  All  that  the  law  recjuired 
was,  that  he  should  not  charge  any  more  than  was  reasonable  :  see 
per  liijh's,  J.,  in  Biwendnle  v.  Eastern  Counties  Rail.  Co,  (1858), 
4  C.  B.  (n.S.)  (i8,  at  p.  78,  and  per  Willes,  J.,  in  Bmnlei/  v.  South 
Eastern  Rail.  Co.  (18G2),  12  ('.  B,  (x.s.)  03,  at  p.  75.  But 
when  railways  came  into  operation,  and  it  was  found  that  they 
practically  sujjerseded  all  other  modes  of  transit,  it  became  a 
(piestion  for  the  legislature  how  far  they  would,  when  granting 
numeroiis  persons  power  to  make  a  railway  and  act  as  carriers  on 
that  line,  impose  on  them  restrictions  beyond  what  the  common 
law  imposed  on  ordinary  carriers. 

"  At  first  th(!  legislature  in  each  special  Act  inserted  such  clau.ses 
as  seemed,  to  the  particular  committees,  reasonable  in  each  case. 
Very  soon  those  came  to  be  usual  clauses  which  the  then  Chairman 
of  Committees  of  the  House  of  Lords  used  to  r(>(piire  to  l)e  inserted 
in  all  railway  bills  with  more  or  less  modification.  Th(n'  were 
known  by  his  name  as  '  Lord  Shaftesbury's  clauses.'  Finally,  in 
1815,  the  legislature  embodied  in  a  general  Act  [The  Railways 
Clauses  Consolidation  Act,  1815  (8  &  'J  Vict.  c.  20)]  tho.'^e  clauses 
which  it  was  thought  expedient  should  generally  be  inserted  in 
Uailway  Acts"  {Great  Western  Rail.  Co.  v.  Sutton  (18(JU),  L.  R. 
1  H.  L.  220,  at  p.  237  :  Jilacklnirn,  J.),  {m) 
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(b)  Equality  Clause  in  respect  of  Goods  or  Passengers. 
THE  llAILAVAYS  CLAUSES  CONSOLIDATION  ACT,  1845. 

(8  &  9  Vict.  c.  20.) 

Power  to    \  Ctrl/   7'olls. 

Section  I'O.  And  lohereas  it  is  expedient  that  the  company  should 
he  enabled  to  vary  the  tolls  upon  the  railway  so  as  to  accommodate 
them  to  the  circumstances  of  the  tratHc,  but  that  such  ])ower  of 
varying  should  not  be  used  for  the  purposes  of  prejudicing  or 
favouring  ])articular  itarties,  or  for  the  i)urpose  of  coUusively  and 
unfairly  creating  a  monopoly,  either  in  the  hands  of  the  com})any 

Canadian  Cases. 

(GO)  Under  the  provisions  of  (D)  42  Vict.  c.  9,  in  order  to  warrant  or 
(luthorise  a  sale  of  goods  for  toll,  such  goods  must  remain  in  the  possession  of 
the  railway  company  for  at  least  a  year  unless  such  tolls  have  been  demanded 
from  the  person  liable  to  pay  the  same  and  payment  thereof  has  been  refused 
or  neglected  for  the  period  of  six  weeks  after  such  demand  (per  Cameron,  C.J. : 
Warden  v.  Canadian  I'acijic  Rail.  Co.,  13  0.  R.  657). 
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or  of  particular  parties  :  It  sliall  be  lawful,  thcroforo,  for  the 
company,  subject  to  the  provisions  and  limitations  herein  and  in 
the  special  Act  contained,  from  time  to  time  to  alter  or  vary  the 
tolls  by  the  special  Act  authorized  to  be  taken,  either  upon  the 
whole  or  upon  any  particular  portions  of  the  railway,  as  they  shall 
think  fit  ;  provided  that  all  such  tolls  be  at  all  times  chartred 
equally  to  all  jiersons,  and  after  the  same  rate,  whether  per  ton  per 
mile  or  otherwise,  in  respect  of  all  passengers,  and  of  all  (loods  or 
carriaijes  of  the  same  description,  and  conveyed  or  projielled  by  a 
like  carriao;o  or  en<fine,  passing  only  over  the  same  portion  of  the 
line  of  railway  nnder  the  same  circumstances  ;  and  no  reduction  or 
advance  in  any  such  tolls  shall  be  made  either  directly  or  indirectly 
in  favour  of  or  against  any  particular  company  or  ])erson  travelling 
upon  or  using  the  railway.  (The  word  "  goods "  sltall  include 
things  of  every  kind  conveyed  upon  the  railway.  See  s.  3.) 

Compare  the  above  section  with  s.  4  of  the  Canal  Carriers 
Act,  1845  (8  &  9  Vict.  c.  42). 

Meaning  of  the  word  "  Toll."  (G7) 

The  word  "  toll  "  shall  include  any  rate  or  charge  or  other  pay- 
ment payable  under  the  special  Act  for  any  passenger,  animal, 
carriage,  goods,  merchandize,  articles,  matters  or  things,  conveyed 
on  the  railway  (see  s.  '^). 

With  regard  to  the  words  "  shall  include,"  they  mean  "  shall 
have  the  following  meanings  in  adi'ition  to  its  popular  meaning  " 
(see  the  cases  of  Bi/ke  v.  Elliott  (1872),  L.  H.  4  F.  C.  184  ;  R.  v. 
Hermann  (1879),  4  Q.  B.  D.  284  ;    Corporation  of  Portsmouth  v. 


Canadian  Cases. 

(67)  The  expression  "  toll "  includes  any  rate  or  charge  made  for  the  con- 
veyance of  any  pasi^engc-r,  goods,  or  carriage,  or  for  the  collection,  loading, 
unloading,  cording  or  delivery  of  goods,  or  for  warehousing  or  wharfage,  or 
other  service  incidental  to  the  business  of  a  carrier  (Railway  Act,  1888,  s.  2). 

Subject  to  the  jirovisions  and  restrictions  in  this  and  in  the  special  Act 
contained,  the  company  may,  by  byelaws,  or  the  directors,  if  thereunto 
authorised  by  the  byelaws,  may,  from  time  to  time,  fix  and  regulate  the  tolls 
to  be  demanded  and  taken  for  all  passengers  and  goods  transported  upon  the 
railway,  or  in  steam  vessels  belonging  to  the  company  (s.  223). 

Such  tolls  may  be  fixed  either  for  the  whole  or  for  any  particular  portions 
of  the  railway  ;  but  all  such  tolls  shall  always,  under  the  .same  circumstixnces, 
be  charged  eijually  to  all  persons,  and  at  the  same  rate,  whether  per  ton,  per 
mile,  or  otherwise,  in  respect  of  all  i)assengers  and  gonds  and  railway  cairiages 
of  the  same  description,  and  conveyed  or  propelled  by  a  like  railway  carriage  or 
engine,  p.ssing  only  over  the  same  portion  of  the  line  of  railway  ;  and  no 
reduction  or  advance  in  any  such  tolls  shall  be  made,  either  directly  or  indi- 
rectly, in  favour  of  or  against  any  particular  company  or  person  travelling 
upon  or  using  the  railway  (s.  224). 
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Smith  (188.1),  18  Q.  B.  D,  184,  ante,  p.  190,  Chapter  V.— 
Pledges  ;  Section  XIV.;  and  Jf/livorth  v.  Commissioners  of  Stamps, 
[IHtl'J]  A.  L\  UK,  at  pp.  105,  106  :  Lord  Watson). 

"The  third  section  above  referred  to  clearly  does  not  in  anyway 
limit  or  restrain  tlie  construction  of  the  word  'tolls,' — it  does  not 
assume  to  define  it  ;  it  merely  specifies  certain  payments,  which  it 
shall  be  held  to  include,  even  if,  per  se,  they  could  not  be  brought 
within  any  correct  definition  of  it.  Further,  it  is  necessary  to 
extend  the  construction  beyond  the  strict  technical  meaning  of  toll 
per  se  ;  for  toll  per  se,  without  the  addition  of  thorough  or  traverse, 
or  some  adjunct  applying  it  to  the  passage  of  goods  or  passengers, 
would  bo  simply  insensible  with  reference  to  a  railway.  It  must 
clearly,  therefore,  mean  at  least  a  payment,  the  consideration  of 
which  is  the  passage  of  passengers,  carriages,  or  goods,  on  the 
railway  "  ( Great  Northern  Rail.  Co.  v.  South  Yorkshire  Rail,  and 
River  Bun  Co.  (1854),  9  Ex.  642,  at  p.  644  :  Coleridge,  J.). 

An  apportioned  part  of  a  through  rate  under  s.  87  is  not  to  be 
deemed  a  toll  under  s.  90.  See  JJull,  Barnsley,  and  West  Riding 
Junction  Railway  and  Dock  Co.  v.  Yorkshire  and  Derbyshire  Coal 
and  Iron  Co.  (1887),  18  Q.  B.  D.  761. 

The  Equality  Clause  applies  generally. 

"  It  must  we  think,  Ije  considered  as  settled  that  the  90th  section 
of  8  Vict.  c.  20  (Tlic  Railways  Clauses  Consolidation  Act,  1845) 
as  well  as  the  provisions  of  17  &  18  Vict.  c.  151  (The  Railway  and 
Canal  Traffic  Act,  1854)  and  ;56  &  37  Vict.  c.  48  (The  Regulation  of 
Railways  Act,  1873),  apply  to  traffic  generally,  and  are  not  limited 
to  tolls  strictly  so  called"  (Evershed  v.  London  and  North  Western 
Rail.  Co.  (1877),  2  Q.  B  D.  254,  at  p.  267 :  Mellor,  J.,  delivering 
the  judgment  of  the  court  {Mellor  and  Lush,  JJ.)  ). 

Consideration  of  tlie  Expressions  ;  Goods  or  carriages  of  tlie 
"  same  "  description  ;  A  "  like  "  carriage  or  engine  ;  Under 
the  "  same  "  circumstances. 

1.  "It  is  extremely  difficult  to  understand  exactly  what  the 
legislature  meant  by  goods  of  '  a  like  description '  and  even  by  the 
words  '  of  the  same  description,'  though  at  first  sight  more  capable 
of  interpretation,  becaus(^  the  word  '  same  '  is  constantly  used  in 
popular  language  for  '  similar.'  It  seems  to  me  that  the  words 
'  same  '  and  '  lilvc '  liave  not  different  meanino-s  in  the  two  Acts 
[the  private  Act  and  the  Railways  Clauses  Consolidation  Act, 
1845],  and  that  the  words  must  be  used  not  with  reference  to  the 
contents  of  parcels,  which  the  defendants  have  no  means  of  knowing, 
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but  to  tlio  [jjircols  tliomsolvos  'whether'  (as  Mr.  Justii'c  WiUes  said 
in  answer  to  your  Lordships'  questions  to  the  Judijes)  'they  were 
like  or  ditt'erent  tor  tlie  purpose  of  carriage.' 

"  I  have  felt  p;reater  difficulty  in  ascertaininf;;  the  meanino;  of 
the  words  '  under  the  same  '  or  '  under  the  lik(»  circumstances.'  I 
do  not  see,  however,  how  they  can  relate  to  anything  else  than  the 
conveyance  of  the  goods.  To  say  that  because  the  plaintiff  is 
(what  has  been  called)  an  intercepting  carrier,  and  the  other 
persons  using  the  railway  are  wholesale  dealers,  therefore  the 
goods  are  not  conveyed  along  the  railway  under  the  like  circum- 
stances, is  an  application  of  the  words  which  I  am  unable  to 
comprehend"  {Great  Wextern  Rail.  Co.  v.  Sutton  (18G9),  L.  R. 
4  H.  L.  220,  at  p.  2(J0  :  Lord  Chelmsford). 

Ihe  Words  of  tlie  EijuaVdii  Clause  have  no  Elasticity  at  all — an 
Ahsoliite  Rigid  Eipialitij  is  demanded. 

2.  "  Now  as  a  matter  of  policy  and  expediency,  it  may  well  be 
that  the  appellants  have  good  reasons  for  treating  those  other 
firms  in  the  way  they  do  ;  it  may  be  that  if  they  do  not  do  that 
these  other  firms,  from  the  natural  advantages  of  the  situation 
which  they  have  l)een  able  to  occupy,  will  send  their  goods  by 
another  railway  and  not  by  the  railway  of  the  appellants.  But 
with  those  considerations  the  plaintiff  in  the  action  has  nothing 
whatever  to  do.  That  is  exactly  one  of  those  things  which 
Parliament  has  not  left  open  to  railway  companies  to  judge  of — 
whether  in  that  way  they  will  equalise  their  capacity  for  competing 
with  other  lines  or  not.  The  one  right,  to  my  mind,  the  clear  and 
undoubted  right,  of  a  public  trader  is  to  see  that  he  is  receiving 
from  a  railway  company  equal  treatment  with  other  traders  of  the 
same  kind  doing  the  same  business  and  supi)lying  the  same  traffic  " 
(London  and  North  Western  Hail.  Co.  v.  Everslied  (1878),  3  App. 
Cas.  1029,  at  p.  1035  :  Lord  Cairns,  L.C.). 

3.  "  I  think  that  it  is  finally  settled  by  Great  Western  Rail.  Co.  v. 
Sidton  (1869),  L.  R.  4  H.  L.  226  and  Evershed's  Case  (1878), 
3  App.  Cas.  1029,  that  if  passing  over  the  same  portion  of  tlie 
railway  (a  fact  which  was  not  disputed  in  either  of  these  cases), 
the  obligation  to  charge,  in  respect  of  goods  of  the  same  descrip- 
tion, equally,  is  imposed  if  they  are  '  under  the  same  circumstances,' 
and  that  the  circumstances  are  those  relating  to  the  carriage  of  the 
goods,  not  the  person  of  the  sender  ;  that  the  fact  that  the  persons 
who  are  charged  less  are,  as  in  Evershed^s  Case,  so  situated  that 
they  can  go  by  another  route,  and  probably  will  do  so  if  charged 
as  much  as  the  charge  made  to  the  complaining  party,  is  not  a 
circumstance    justifying   an   unequal   charge.      Neither   is    it    a 
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difference  of  circumstances  justifying  an  inequality  of  charge  that 
tliose  whom  the  railway  charges  less  are  seeking  to  develop  a  new 
trade.  But  though  in  Sutt(m\s  Case  and  ErerxhecVs  Case  the  goods 
were  only  carried  over  the  same  portion  of  the  line,  and  therefore 
it  was  not  necessary  to  say  anything  as  to  whether  it  was  essential, 
to  bring  the  case  within  that  section,  that  they  should  be  carried 
over  the  same  portion  only,  nothing  is  said  to  indicate  any  opinion 
that  this  was  not  essential "  (Denah//  Main  Collleri/  Co.  v.  Jfan- 
rhester,  Shefield,  and  Lincolnshire  Rail.  Co,  (1885),  11  Ajip.  (Jas. 
97,  at  p.  120  :  Lord  Blackburn). 

4.  "  No  doubt  when  you  are  dealing  with  the  Bailways  Clauses 
Consolidation  Act,  1845,  as  Lord  Blacklnirn  points  out  in  his 
judgment  in  Erers/mVs  Case  (1878),  3  App.  Cas.  1029,  at  pp.  1037, 
1038  the  words  of  the  equality  clause  have  no  elasticity  at  all  ; 
there  are  no  outside  circumstances  to  be  taken  into  consideration, 
and  it  is  not  a  question  of  regarding  the  position  of  the  one  trader 
as  compared  with  the  other,  and  then  saying  whether  there  is  any 
undue  preference.  It  is  an  absolute  rigid  equality  which  is 
demanded  by  the  statute.  Lord  Black-burn  said  it  might  have 
been  very  reasonable  even  in  that  case  to  allow  other  considera- 
tions to  weigh,  but  that  the  legislature  had  not  done  so  " 
{Phipps  V.  London  and  North  Western  Rail.  Co.,  [1«92]  2  Q.  B. 
229,  at  pp.  249,  250  :  Lord  Ilerschell). 

(c)  Recovery  of  Overcharges. 

Customers  of  Railwai/  Companies  can  Recover  for  Overcharges  by 
an  Action  for  Money  had  and  received.  (68) 

1.  "The  plaintiff's  complaint  is  not  that  others  are  charged  less 
than  himself,  but  that  the  fact  of  their  having  been  charged  less 
entitled  him  to  claim  the  same  rate  of  charge,  and  that  all  beyond 
that  rate  is  overcharge.     The  very  fact  of  the  smaller  charge  to 


Canadian  Cases. 

(68)  In  the  absence  of  collusion  the  court  will  not  inquire  into  the  reason- 
aljk'uess  of  the  rates  charged  by  a  railway  company  to  an  express  company. 
A  railway  company,  having  granted  to  one  incorporated  express  comjjany  the 
privilege  of  employing  their  station  aj^ents  to  act  as  agents  of  that  express 
conqjany,  such  agents  having,  as  enq^loyees  of  the  railway  company,  the  right 
to  use  the  company's  trucks  and  baggage-house  as  places  for  storing  goods,  and 
refused  the  same  privilege  to  another  incorporated  express  company,  brought 
themselves  within  tiie  provisions  of  s.  60  (3)  of  42  Vict.  c.  9  [now  s.  242,  Rail- 
way Act,  1888],  which  enacts  that  any  railway  company  granting  any  facilities 
to  any  incorporated  express  conqmny  shall  grant  equal  facilities  on  equal 
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others  is  tho  {rronnd  of  his  coniplaint  of  an  overchar<ro  to  himself. 
Now  if  the  (lefeiKhmts  wore  hound  to  charge  the  ])hiintitf  for  tlie 
carriage  of  his  ^ioods  a  h'ss  sum,  and  they  refused  to  carry  tliem 
except  upon  payment  of  a  orcater  sum,  as  lie  was  compelled  to  pay 
the  amount  deuunided,  and  could  not  otherwise  have  ids  ;i()ods 
carried,  the  case  falls  within  the  princi|»le  of  several  decided  cases, 
in  which  it  has  been  held  that  money  which  a  party  has  been 
wronfi;fully  compcdled  (o  pay  under  circumstances  in  which  he  was 
unal)le  to  resist  the  iin[)()sition,  may  he  recovered  l)ack  in  an  action 
for  money  had  and  received.  In  the  lan<i;ua^o  of  the  Court  of 
Common  Pleas,  in  the  case  of  Parker  v.  'I'lw  (jreat  Western  Ra'iL 
Co.  (1844),  7  M.  &  G.  •l:)'^  'the  payments  made  by  the  plaintitf 
were  not  voluntary,  l)ut  were  made  in  order  to  induce  the  C'omi)any 
to  do  that  which  they  were  bound  to  do  without  them.' 

"In  another  case  of  Parker  v.  'lite  Great  Western  Bail.  Co. 
(1851),  11  C.  B.  545  and  in  Edwards  and  Anot/ier  {iisslgnee  of 
Parker)  V.  The  Great  Western  Ruil.  Co.  (1851),  11  ('.  B.  588,  the 
})laiutiflFs  recovered  in  actions  for  money  luul  and  received  over- 
charges of  a  similar  description  to  those  in  the  present  case" 
(Great  Western  Rail.  Co.  v,  Sutton  (1809),  L.  W.  4  H.  L.  -Hi:),  at 
pp.  262,  203  :  Lord  Chelmsford). 

2.  "  As  regards  the  only  remaining  question,  namely,  wliether  an 
action  for  money  had  and  received  is  the  proper  remedy  in  such  a 
case,  1  apprehend,  my  Lords,  that  that  question  was  settled  by  the 
decision  the  The  Great  Western  Rail.  Co.  v.  Sutton  (1801)),  L.  II. 
4  H.  L.  220,  and  T/ie  Lancashire  Rail.  Co.  v.  Gidlow  (1875),  L.  U. 
7  H.  L.  517,  where  it  was  determined,  as  I  understand  it,  that 
money  extorted  by  inequality  of  charge  was  to  be  recovered  in 
exactly  the  same  way  as  if  it  had  been  money  extorted  by  making 
an  unreasonable  charge,  that  is  to  say,  by  an  action  for  money  had 
and  received  "  (London  and  North  Western  Rail.  Co.  v.  Evershed 
(1878),  3  App.  Oas.  1029,  at  p.  10:59  :  Lord  Blackburn). 


Canadian  Cases. 

terms  and  conditions  to  any  other  incorporated  express  company  demandini,' 
the  same  (Vickers  Ex-press  Co.  v.  Canadian  Pacific  Rail.  Co.,  13  0.  R.  210). 

"  Tliese  clauses  against  the  giving  of  undue  advantage  or  privilege  extend 
to  the  vast  majority  of  all  the  company's  transactions  as  to  the  carriage  or 
transport  of  passengers  and  goods  of  all  kinds.  They  would  be  held  to  apply,  1 
think,  to  all  persons  alike,  whether  such  persons  were  or  were  not  engaged  in 
the  business  of  collecting  and  sending  packages  and  goods  not  their  own,  ami 
delivering  the  same  at  different  points  as  directed  "  {Hagarty,  C.J.O. :  ibid.). 
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(d)  List  of  Tolls. 
Jloto  List  of  Tolls  is  to  he  I'lihlislu'd. 

THE  RAILWAYS  (!LAUSES  CONSOLIDATION  ACT,  1845. 

(8&  y  ViCT.  c.  20.) 

Section  93.  A  list  of  all  the  tolls  authorised  by  the  special  Act 
to  lie  taken,  and  which  shall  bo  exacted  by  the  company,  shall  bo 
published  hy  the  same  bein;>;  painted  upon  one  toll  board  or  more 
in  distinct  l)lack  letters  on  a  white  oronnd,  or  white  letters  on  ii 
black  {ground,  or  by  the  same  beinif  printed  in  legible  characto.-s 
on  iiajter  affixed  to  such  hoard,  and  by  such  board  being  exhiliited 
iu  some  conspicuous  place  on  tho  stations  or  {daces  where  such  tolls 
shall  be  made  payable.  (Gt)) 

List  of  Tolls  under  Section  93  of  tlie  Raihoays  Clauses  Consolidation 
Act,  1845,  read  Reddendo  Singula  Hincjidis  as  far  as  ani/ 
Particular  Station  is  concerned. 

An  action  was  brought  against  tho  North  Eastern  Railway  Com- 
pany for  refusing  to  carry  the  plaintiff's  coals  from  Shincliffe 
station.  There  was  no  j)roper  accommodation  at  ShincliU'e  station 
for  the  reception  of  coals,  A  placard  containing  the  list  of  tolls 
charged  by  the  company  for  conveying  different  articles,  including 
coals,  was  placed  up  at  Shincliffe  station. 

"  The  question  is  whether  the  defendants  have  held  themselves 
out  as  common  carriers  of  coals,  in  bulk  from  Shincliffe  station. 
The  list  of  tolls  posted  up  at  that  station  mentions  coals  amongst 
other  articles.  But  it  appears  that  there  was  no  accommodation 
for  taking  coals  at  that  station  in  bulk,  and  that  it  has  not  been  the 
practice  of  the  company  to  receive  them  there.  It  is  the  duty  of  a 
common  carrier  to  carry  in  accordance  with  the  conditions  he  holds 
out  to  the  public,  hut  wdiere  such  conditions  do  not  restrict  him,  he 
has  iin  option  as  to  the  method  in  which  he  is  to  conduct  his 
business.  Ho  may  carry  coals  from  particular  stations  only,  and 
other  articles  from  other  stations  only,  as  it  may  suit  his  con- 
venience.    The  93rd  section  of  the  Railway  Clauses  Consolidation 

Canadian  Cases. 

(69)  The  company  shall,  from  time  to  time,  cause  to  be  printed  and  posted 
up  in  its  ottices,  and  in  every  place  where  the  tolls  are  to  be  collected,  in  some 
cons])icuous  position,  a  printed  board  or  paper  exhibiting  all  the  rates  of  tolls 
jiayable,  and  particularising  the  price  or  sum  of  money  to  be  charged  or  taken 
for  tlie  carriage  of  any  matter  or  thing  (Railway  Act,  1888,  s.  230). 
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Act  siiys  that  a  list  of  all  tolls  authorised  hy  the  special  Act  to  he 
taken,  ami  which  shall  i)c  exacted  l»y  the  coiniiany,  shall  l)e 
pnlilished  ill  le;ril)l(.  characters  at  the  stations  or  places  wherci  such 
tolls  shall  !)('  piiyal)le.  Such  a  list  was  put  up  at  Shinclifle  station, 
hut  r('(lil('ii(/o  s/iHiulii  ,s/ii<iiil/,^,\i  must  he  coiis(nie(|  as  l)cin;i;  intended 
to  apply,  as  tar  as  that  station  wiis  conccM'ned,  to  the  articles  lor 
which  it  was  appropriate,  and  not  as  an  un(lertakin;f  (o  carry  all 
tlie  thinjrs  nientioned  in  it  from  every  station  at  which  it  niifiht  he 
puhlished.  No  duty  is  imposed  on  the  comj)any  l)y  Act  of  I'arlia- 
mont  of  carrvin*;-  coals  from  that  station  "  {(Kvladi-  v.  North  Eastern 
H,t!L  Co.  (mi),  9  W.  R.  272,  at  pp.  272,  273  :  AV/r,  ('..I.). 


(e)  List  of  Fares  of  Passengers. 

THE  HEGULATION  0¥  RAILWAYS  ACT,  18(;8. 
(81  &  H2  Vict.  c.  lli».) 

Section  15.  Every  company  shall  cause  to  Ix?  exhihited  in  a 
conspicuous  place  in  the  hooking  office  of  each  station  on  their  line 
a  list  or  lists,  painted,  printed,  or  written  in  legil)lc  characters, 
containing  the  fares  of  passengers  hy  th(!  trains  included  in  the 
tiuK!  tal)les  of  the  comj)any  from  that  station  to  every  place  for 
whicli  passenger  tickets  arc  there  issued. 

(f )  The  Tramways  Act,  1870  (33  &  34  Vict.  c.  78). 

Tolls  and  Charr/es  and  List  of  the  hiame. 

Section  45.  The  promoters  or  lessees  of  a  tramway  authorised  by 
special  Act  may  demand  and  take,  in  respect  of  such  tramway, 
tolls  and  charges  not  exceeding  the  sums  specified  in  such  s[)ecial 
Act,  subject  and  according  to  i\w  regulations  therein  specified.  A 
list  of  all  the  tolls  and  charges  authorised  to  he  taken  shall  be 
exhibited  in  a  conspicuous  place  inside  and  outside  each  of  the 
carriages  used  upon  the  tramways. 


(g)  Eduality  Clause  in  Respect  of  Passengers  in  a  Railway  Company's 

Steam  Vessel. 

THE  REGULATION  OF  RAILWAYS  ACT,  18G8. 
(31  &  32  Vict.  c.  119.) 

Section  16.  Where  a  company  is  authorised  to  build,  or  buy,  or 
hire,  and  to  use,  maintain,  and  work,  or  to  enter  into  arrangements 
for  using,  maintaining,  or  working,  steam  vessels  for  the  purpose  of 
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carrying  on  a  ooinniuiiication  botweon  any  towns  or  ports,  and  to 
(id\i'  tolls  ill  respect  of  stidi  steam  vessels,  then  and  in  every  such 
case  tolls  shall  be  at  all  times  (diar^cd  to  all  persons  ('(pially  and 
after  the  same  rate  in  respect  ot'  passeii;;('rs  conveyed  in  a  ///<> 
vessel  passiii;^  between  the  sdmc  places  under  ///f  circnnnstant'es  ; 
and  no  reduction  or  advances  in  the  tolls  shall  be  nuide  in  favour  of 
or  a;;iunst  any  [icrson  nsin^'  the  steam  vesstds  in  conse(|nenc<'  of  his 
having  travelled  or  bein;r  about  to  travel  on  the  whole  or  any  part 
of  the  company's  railsvay,  or  not  having'  travelled  or  not  being  tibout 
to  travel  on  any  part  thereof,  or  in  favour  of  or  against  any  person 
using  th(^  railway  in  c()nse(|uence  of  his  having  used  or  being  about 
to  use,  or  his  not  having  iiseij  or  not  being  about  to  use,  the  steam 
vessel  ;  and  where  an  aggregate  sum  is  charg<'d  by  the  company 
for  conveyance  of  a  passenger  by  a  steam  vessel  and  on  the  railway, 
the  ticket  shall  have  the  amount  of  toll  chargeil  for  conveyanc<>  by 
the  steam  vess(d  distinguished  from  the  amount  charged  for 
conveyance  on  tlu^  railway. 

(With  regard  to  the  meanings  of  the  words  ''like"  and  "same," 
see  (rreat  IIV.s^'/'/;  Rail.  Co.  v.  Sutton  (IHIIU),  L.  U.  4  H.  L.  220, 
at  ]).  20(>  :  /wr  Lord   Clwlms/onl,  ante,  pp.  m'.\,  4JS-1.) 

Account  distlnjiulsh'mg  7'olls  and  i'luiriics. 

Section  17.  Where  any  charge  .shall  have  been  made  by  a 
company  in  respect  of  tlu^  conveyance  of  goods  over  their  railway, 
on  application  in  writing  within  one  week  after  payment  of  the 
said  charge  made  to  the  secretary  of  the  comjjany  by  the  person 
l)y  whom  or  on  whose  account  the  same  has  been  paid,  the  com- 
pany shall  within  fourteen  days  render  an  account  to  the  person  so 
applying  for  the  same,  distinguishing  liow  much  of  the  said  charge 
is  tor  tl'.e  conveyance  of  the  said  goods  on  the  railway,  including 
therein  tolls  for  the  use  of  the  railway,  for  tlui  use  of  cari'iages, 
and  for  locomotive  ])ower,  and  how  much  of  such  charge  is  tor 
loading  and  unloading,  covering,  collection,  delivery,  and  for  other 
expenses,  but  without  particularising  the  several  items  of  which 
the  last-mentioned  portion  of  the  charge  may  consist. 

Tolls  and  Charijes  wliere  7\vo  liailicays  Worked  hi/  one  Compani/. 

Section  18.  Where  two  railways  are  worked  by  one  company, 
then  in  the  calculation  of  tolls  anil  charges  for  anv  distances  in 
respect  of  traffic  (whether  passengers,  animals,  goods,  carriages, 
or  vehicles,)  conveyed  on  both  railways,  the  distances  traversed 
shall  be  reckoned  continuously  on  such  railways  as  if  they  were 
one  railway. 
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(h)  The  Railway  and  Canal  Traffic  Act,  1873  (36  &  37  Vict.  c.  48). 

Books  fhowiiifi  Jt'tes  and  Jaspedion  thereof,  (70) 

Section  1-i.  Every  riiilway  coin])any  and  canal  company  shall 
keep  at  each  of  their  stations  and  wharves  a  hooker  l)ooks  showinjr 
every  rate  tor  the  lime  heing  charged  for  tlie  carriage  of  traffic, 
other  than  passengers  and  their  luggage,  from  that  station  or 
wharf  to  an)  place  to  which  they  l)ook,  including  any  rates 
charged  under  any  special  contract,  and  stating  the  distance  from 
that  station  or  wharf  of  every  station,  wharf,  siding,  or  place  to 
which  any  such  rate  is  charged. 

Every  sucli  hook  shall  during  all  reasonahle  hours  he  open  to  the 
inspection  of  any  person  without  the  payment  of  any  fee. 

(i)  The  Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Vict.  c.  25). 
Disputes  as  to  'J  oils,  Rates,  or  Chanies. 

Section  10.  Where  any  (juestion  or  dispute  arises,  involving 
the  legality  of  any  toll,  rate,  or  charge,  or  portion  of  a  toll,  rate, 
or  charge,  charged  or  sought  to  he  charged  for  merchandize  traffic 
by  a  company  to  which  this  part  of  this  Act  [Part  I.]  applies,  the 
Connnissioners  shall  have  jurisdiction  to  hear  and  determine  the 
same,  and  to  enforce  payment  of  such  toll,  rate,  or  charge,  or  so 
much  thereof  as  the  Commissioners  decide  to  be  legal.  (71) 


Conciliation  Clause, 

Section  31.- — (1.)  Whenever  any  ])erson  receiving  or  sending  or 
desiring  to  send  goods  by  any  railicai/  is  of  o[)inion  that  the 
railway  com]>any  is  charging  him  an  unfair  or  an  unreasonable 
rate  of  charge,  or  is  in  any  other  respect  treating  him  in  an 
oppressive  or  unrer  <onable  manner,  such  person  may  complain 
to  the  Board  of  Trade. 

(2.)  The  Board  of  Trade,  if  they  think  that  there  is  reasonable 
ground  for  the  complaint,  may  thereupon  call  upon  the  railway 
company  for  an  explanation,  and  endeavour  to  settle  amicably  the 
differences  between  the  complainant  and  the  railway  company. 


Canadian  Cases. 

(70)  See  note  (69),  ante,  p.  487. 

(71)  The  Viiilwiiy  ci.nniuittt'ii  shall  have  power  to  inquhe  into,  hear  aixl 
deterniine  any  application,  complaint,  oi'(li>pute  respecting,  inter  (ilia,{t:)  tolls 
ami  rates  for  the  transpo'' ation  if  passengers  and  freight  ;  (l)  the  adjiistnieiit 
of  such  tolls  and  rates  bet"'  "n  conijianics  ;  (p)  unjust  preferences,  discrimina- 
tion, or  extol tioi)  (Ruilwaj  1888,  s.  11). 
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Section  3(5  oxtonds  the  above  provisions  to  canal  and  railway  and 
ciinal  companies. 

As  to  the  jurisdiction  of  and  proceed in<;s  het'ore  tlie  Railway 
:md  Canal  Connnissionors  to  hear  and  deterinino  such  complaints, 
see  the  Railway  and  Canal  TratHc  Act,  18114  ('il  &  58  Vict.  c.  f)!). 

As  to  the  ([iiestion  hy  what  standard  the;  (luestion  of  reasoiiahle- 
iiess  is  to  l)e  tried,  sees  Jiickvtt  iSnillh  and  Co.  v.  Midland  Rail,  Co., 
[l'6\)i\]  1  Q.  13.  2tiO. 


(k)  The  Railway  and  Canal  Traffic  Act,  1894  (57  &  58  Vict,  c.  54). 

Onus  on  Jiailiatij  Coinjiani/  to  Prove  that  Increase  of  Rate 
or  Chariie  is  Reasonahle. 

Section  1. — (1.)  Where  a  railway  company  have,  either  alone  or 
jointly  with  any  other  railway  comjjany  or  companies,  since  the 
last  day  of  December,  18D2,  directly  or  indirectly  increased, 
or  hereafter  increas<>  directly  or  iiulirectly,  any  rate  or  charfi-e, 
then  if  any  complaint  is  made  th.it  the  rate  or  charge  is  unreason- 
alile,  it  shall  lie  on  the  company  to  prove  that  the  increas<!  of  the 
rate  or  chariro  is  reasonalile,  and  for  that  purpose  it  shall  not 
!)('  sufficient  to  show  that  the  rate  or  char<f(;  is  within  any  limit 
ti>:ed  by  an  Act  of  Parliament  or  by  any  Provisional  Order 
confirmed  by  Act  of  Parliament. 
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SECTION   X. 

DANGEROUS  GOODS. 

(a)  Customer's  General  Legal  Duty,  p.  492. 

(b)  Customer's  Statutory  Duty,  p.  493. 

(i.)      Railway >s,  p.  493. 
(ii.)    Tramwayii,  p.  494. 
(iii.)    Veiisel)i,  p.  494. 


if 


(a)  Customer's  General  Legal  Duty. 

As  a  matter  of  legal  duty,  a  customer  is  bound  to  give  reasonable 
notice  of  the  dangerous  character  of  goods,  if  he  is  conusant  of 
tiie  same,  to  the  carrier  ;  and  the  customer  is,  civilly  or  criminally, 
responsible  for  the  consequences  that  ensue  from  the  omission  to 
give  such  notice. 

1.  "  "Where  the  owners  of  a  general  ship  undertake  that  they  will 
receive  goods  and  safely  carry  them  and  deliver  them  ;it  the  destined 
port,  I  am  of  opinion  that  the  .shippers  undertake  that  they  will  not 
deliver,  to  be  carried  in  the  voyage,  packages  of  goods  of  a 
dangerous  nature,  which  those  emjiloyed  on  behalf  of  the  ship- 
owner may  not  on  inspection  be  reasonably  exjjected  to  know  to  be 
of  a  dangerous  nature,  without  expressly  giving  notice  that  they 
are  of  a  dangerous  nature"  (Bvass  v.  Maitland  (185(]),  (5  E.  &  15. 
470,  at  p.  481  :  Lord  Camphcll,  C.J.). 

(2.)  "I  api)reliend,  that,  as  matter  of  legal  duty,  a  person  who 
gives  another  dangerous  goods  to  carry,  goods  which  re([uire  more 
care  and  caution  than  ordinary  merchandize,  and  which  are  likely 
in  the  absence  of  such  caution  to  injure  persons  handling  them,  is 
bound  to  give  notice  of  their  dangerous  character  to  the  party 
employed  to  carry  them,  and  is  liable  for  the  consequences  which 
are  likely  to  ensue  from  the  omission  to  give  such  notice.  A 
simple  instance  of  this,  is  the  case  of  a  merchant  putting  on  board 
a  ship  goods  which  are  liiible  under  certain  circumstances  to 
spontaneous  combustion,  or  which  in  the  absence  of  extraordinary 
care  are  likely  by  escaping  to  (hiinage  other  parts  of  the  cargo. 
It  is  clear  that  such  a  person  would  1:;  liable  to  an  action  at  the 
suit  of  anyone  who  might  be  injured  by  his  wrongful  omission 
This  doctrine,  though  more  fully  considered  in  the  recent  case  of 
Jirusn  v.  Maitland  (185Gj,  ti  E.  &  B,  470  is  by  no  means  modern 
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It  was  considcM'od  in  Williams  v.  The  East  India  Company  ( 1802), 
;i  East  1112.  Tho  ])laintiflp  there  failed  in  the  result  for  want  of 
proof  that  the  <i;ooils  wore  put  on  hoard  without  due  notice  of 
their  dangerous  character  :  hut  the  court  treat  the  ohliiration  of 
the  shipper  as  not  restin<>"  upon  contract,  but  upon  the  duty  to  give 
notice.  Lord  Ellenliorouf/h  says,  at  pj).  2U0,  201 :  '  In  order  to 
make  the  jiutting  on  hoard  wi'nnaful,  the  defendants  must  he 
conusant  of  the  dangerous  (juality  of  the  article  ])ut  on  l)oard  ;  and 
if  being  so,  they  yet  giive  no  notice,  considering  the  probable  danger 
thereby  occasioned  to  the  lives  of  those  on  board,  it  amounts  to  a 
species  of  deliiKiuency  in  the  persons  concerned  in  so  putting  such 
dangerous  article  on  board,  for  which  they  are  criminally  liable, 
and  punishable  as  for  a  misdemeanour  at  least.'  The  court  there 
treat  it  as  a  duty  which  is  owed  to  all  persons  who  may  be  injured 
by  the  neglect  to  give  notice.  "What  is  there  laid  down  may  not, 
so  far  as  the  supj)oseil  criminal  responsibility  goes,  l)e  applicable  to 
a  case  like  this  :  but  it  clearly  shews  that  there  would  be  a  civil 
responsibility  for  the  non-performance  of  this  duty  by  the 
defendant  or  his  agent.  Tl  "  ease  of  a  shipment  of  dangerous 
goods  may  be  an  extreme  case  :  but  it  serves  to  illustrate  the 
general  principle  that,  wherever  a  person  employs  another  to  carry 
an  article  which  from  its  dangerous  character  requires  more  than 
ordinary  care,  li(>  must  give  him  reasonable  notice  of  the  nature  of 
the  article,  and  that,  if  he  fails  to  do  so,  he  is  resjionsible  for  the 
probable  consequences  of  his  neglect"  (Farrant  v.  Barnes  (18G2), 
11  C.  B.  (N.S.),  553,  at  pp.  503,  5G4  :    WilUs,  J.). 


(b)  Customer's  Statutory  Duty, 
(i.)  Railways. 

THE  RAILWAYS  CLAUSES  ACT,  1845. 
(8  &  y  Vict.  c.  20.) 

Dangerous   Goods.  (72) 

Section  105.  No  person  shall  be  entitled  to  carry,  or  to  require 
the  company  to  carry,  upon  the  railway,  any  aquafortis,  oil  of 
vitriol,  gunpowder,  lucifer  matches,  or  aiiy  other  (foods  lohich  in 
tiie  judgment  of  the  company  may  he  of  a  dangerous  nature;  and  if 
any  person  send  by  the  railway  any  such  goods  without  distinctly 


Cauafian  Cases. 

(72)  Section  253  of  tlio.  Railwaj' Act,   1880,  is  substantially  the  same  a* 
s.  105  of  the  Railways  Clauses  Act,  1845  (Imp.). 
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marking  their  naturo  on  tlio  outside  of  the  packiigo  containinij;  tlic 
same,  or  otlicrwiso  givin<r  nntit'c  in  ivrltinii  to  the  book-keeper  or 
other  servant  of  the  company  with  whom  the  same  are  left,  at  the 
time  of  so  sending,  lie  shall  forfeit  to  the  company  twenty  pounds 
[20/.]  for  every  such  offence  ;  and  it  shall  be  lawful  for  the 
company  to  I'efuse  to  take  any  j)arcel  that  Ihey  may  suspect  to 
contain  goods  oi"  a  chmgerous  nature,  or  require  the  same  to  ho 
opened  to  ascertain  the  fact. 

(ii.)  Tkamways. 

THE  TRAMWAYS  ACT,  1870. 

(33  &  34  Vict.  c.  78.) 

Dangerous  Goods. 

Section  53.  No  person  shall  be  entitled  to  carry  or  to  require 
to  be  carried  on  any  tramway  any  goods  which  may  be  of  a 
dangerous  nature  ;  and  if  any  person  send  by  any  tramway  any 
such  goods  without  distinctly  markiiuj  their  nature  on  the  outside 
of  the  package  containing  the  same,  or  otherwise  giving  native  in 
icritincj  to  the  book-keeper  or  other  servant  with  whom  the  same 
are  left  at  the  time  of  such  sending,  he  shall  be  liable  to  a  penalty 
not  exceeding  twenty  pounds  [20/.]  for  every  such  offence  ;  and  it 
shall  be  lawful  for  such  promoters  or  lessees  to  refuse  to  take  any 
parcel  that  they  may  suspect  to  contain  goods  of  a  dangerous 
nature,  or  require  the  same  to  be  opened  to  ascertain  the  fact. 


(iii.)  Vessels. 

MERCHANT  SHIPPING  ACT,  1894. 
(57  &  58  Vict.  c.  GO.)  (73) 

Part  V. — Safety  (Dangerous  Goods). 

Section  44G— (1.)  A  person  shall  not  send  or  attempt  to  send  by 
any  vessel,  British  or  foreign,  and  a  person  not  being  the  master  or 
owner  of  the  vessel,  shall  not  carry  or  attempt  to  carry  in  any  such 


Canadian  Caaes. 

(73)  SAFETY  OF  SHIPS  (PREVENTION  OF  ACCIDENTS)  ACT. 
(R.  S.  C,  188G,  c.  77.) 

S-:>ction  14.  Every  iiers-ou  wlio  sends  or  attempts  to  send  by,  or  not  being 
the  niabter  or  owner  of  the  shij),  carries  or  attempts  to  carry  in  any  ship 
registered  in  Canada,  any  dangerous  goods,  that  is  to  say,  aciuafortis,  oil  of 
vitriol,  gunpowder,  nitro-glycerino,  naphtha,  benzine,  luciler  matches,  v 


DANGEROUS   GOODS. 


495 


lo;  tlio 
)er  or 
at  the 
)Oun(l> 
31-  th.' 
ped  to 
',  to  bo 


vessel,  any  daiigerons  goods,  without  distinctly  murl/ii;/  their 
nature  on  the  outside  of  the  package  containing  the  same,  and 
(i/r/iuf  icr/'lten  notice  of  the  nature  of  those  goods  and  of  tlie 
name  and  address  of  the  sender  or  carrier  thereof  to  the  master  or 
owner  of  the  vessel  at  or  heforethe  time  of  sending  the  same  to  he 
shipped  or  ttdving  the  same  on  l)oard  the  vessel. 

(2.)  If  any  ix'rson  fails  without  reasonnlde  cause  to  comply 
with  this  section,  he  shall  for  each  oil'enco  he  liable  to  a  fine  not 
exceeding  one  hundred  pounds  [100/.];  or  if  he  shows  that  he  was 
merely  an  agent  in  the  shipment  of  any  such  goods  as  aforesaid, 
and  was  not  aware  and  did  not  suspect  and  had  no  reason  to 
suspect  that  the  goods  shipped  by  him  were  of  a  dangerous  nature, 
then  not  exceeding  ten  pounds  [10/.].  (74) 
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Meaning  of  "  Dangerous  Goods.^^ 

(3.)  For  the  purpose  of  this  Part  of  this  Act  the  expression 
"  dangerous  goods  "  means  aquafortis,  vitriol,  naphtha,  benzine, 
gunpowder,  Inciter  matches,  nitro-glycerine,  petroleum,  any 
explosive  within  the  meaning  of  the  Explosives  Act,  1875,  and  any 
other  goods  which  are  of  a  dangerous  nature. 

[By  s.  3  of  the  Explosives  Act,  1875  (38  &  39  Vict.  c.  17) 
the  term  "  explosive  " 

(1.)  ^fellns  gunpowder,  nitro-glycerine,  dynamite,  gun-cotton, 
blasting  {towders,  fulminate  of  mercury  or  of  other  metals,  coloured 
fires,  and  every  other  substance,  whether  similar  to  those  above- 
mentioned  or  not,  used  or  manufactured  with  a  view  to  produce  a 
practical  effect  by  exjdosion  or  a  pyrotechnic  effect  ;  and 

(2.)  Iniiudes  fog  signals,  fireworks,  fuzes,  rockets,  percussion 
caps,  detonators,  cartridges,  annnunition  of  all  descriptions, 
and  every  adaptation  or  preparation  of  an  explosive  as  above 
defined.] 

As  to  the  distinction  between  the  two  words  "  means "  and 
"  includes,"  see  ante,  p.  196,  and  Dihcorth  v.  Commissioners  of 
Stamps,  [1899]  A.  C.  99,  at  pp.  105,  100  :  Lord  Watson. 
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(itlier  <,'oo(ls  of  a  dangerous  nature  without  distinctly  marking  their  nature  or: 
tlio  outside  of  the  package  eontuining  the  same  anil  giving  written  nolice  of 
llie  nature  of  such  goods  and  of  the  name  and  address  of  the  sender  thereof, 
til  tlie  master  or  owner  of  the  ship,  at  or  before  tlie  time  of  sending  the  same 
to  he  shi-  pe  1  or  taking  the  same  on  bourd  tlie  sliip,  shall,  for  every  such 
offence  ir  cur  a  penalty  not  exceeding  five  hundred  dollars. 
(74)  Safety  of  Ships  (Prevention  of  Accidents)  Act,  R.  S.  C.  c.  77,  s.  15. 
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False  Description  of  Dangerous  Goods. 

Soction  447.  A  porson  sliall  not  knowiiifjly  send  or  attompf  to 
send  by,  or  carry  or  att(Miipt  to  carry  in,  any  vessel,  Jiritish 
or  foroion,  any  dangerous  goods  under  a  false  descrii)tion,  and 
shall  not  falsely  describe  the  sender  or  carrier  thereof,  and  if  he 
acts  in  contravention  of  this  section  he  shall  for  each  offence 
be  liable  to  a  fine  not  exceeding  five  Imndred  pounds  [500/.].  (75) 

Master^s  Powers  over  Dangerous  Goods. 

Section  448. — (1.)  The  master  or  owner  of  any  vessel,  British 
or  foreign,  may  refuse  to  take  on  board  any  package  or  parcel 
which  ho  sitspeds  to  contain  any  dangerous  goods,  and  may 
require  it  to  be  opened  to  ascertain  the  fact.  (70) 


Throwing  Dangerous  Goods  Overboard. 

(2.)  Where  any  dangerous  goods,  or  any  goods,  which,  in  the 
judgment  of  the  master  or  owner  of  the  vessel,  are  dangerous 
goods,  have  been  sent  or  brought  al)oard  any  vessel,  British  or 
foreign,  without  being  marked  as  aforesaid,  or  without  such  notice 
having  been  given  as  aforesaid,  the  master  or  owner  of  the  vessel 
may  cause  those  goods  to  be  thrown  overboard,  together  with 
any  package  or  receptacle  in  which  they  are  contained  ;  and 
neither  the  master  or  tlie  owner  of  the  vessel  shall  be  subject  to 
any  liability,  civil  or  criminal,  in  any  court  for  so  throwing  the 
goods  overboard.  (77) 

Forfeiture  of  Dangerous  Goods. 

Section  449. — (1.)  Where  any  dangerous  goods  have  been  sent 
or  carried,  or  attempted  to  be  sent  or  carried,  on  board  any 
vessel,  British  or  foreign,  without  being  marked  as  aforesaid, 
or  without  such  notice  having  been  given  as  aforesaid,  or  under  a 
false  description,  or  with  a  false  description  of  the  sender  or  carrier 
thereof,  any  court  having  Admiralty  jurisdiction  may  declare  those 
goods,  and  any  package  or  recei)tacle  in  which  they  are  contained, 
to  be,  and  they  shall  thereupon  be,  forfeited,  and  when  forfeited 
shall  be  disposed  of  as  the  court  direct. 

(2.)  The  court  shall  have,  and  may  exercise,  tlie  aforesaid 
powers  of  forfeiture  and  disposal  notwithstanding  that  the  owner 
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(75)  Safety  of  Shiiis  (Prevention  of  Accidents)  Act,  R,  S.  C.  c.  77,  s.  16. 

(76)  Ihiil,  '.<.  17.  (77)  Ibid.,  s.  18. 
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of  the  f^foods  has  not  committed  any  offence  under  the  provisions 
of  this  Act  rehiting  to  dan<!;erous  goods,  and  is  not  hefore  the 
coiu't,  and  lias  not  notice  of  tlic  proceedings,  and  notwithstanding 
that  there  is  no  evidence  to  sliow  to  whom  tlie  goods  belong  ; 
nevertheless  the  court  may,  in  their  discretion,  require  such  notice 
as  they  may  direct  to  be  given  to  the  owner  or  shipper  of  the 
goods  before  they  are  forfeited.  (78) 

Savinr/  Clause. 

Section  i')().  The  provisions  of  this  Part  [V.]  of  this  Act 
relating  to  the  carriage  of  dangerous  goods  shall  be  deemed  to  be 
in  addition  to  and  not  in  substitution  for,  or  in  restraint  of,  any 
other  enactment  for  the  like  object,  so  nevertheless  that  nothing  in 
the  said  provisions  shall  be  deemed  to  authorise  any  person  to  be 
sued  or  prosecuted  twice  in  the  same  matter. 

[The  above  provisions  rejdaced  the  repealed  sections  23 — 28 
inclusive  of  the  Merchant  Shipping  Act,  1873  (30  &  37  Vict. 
c.  8;-)).] 

Wheri'  the  object  of  the  Act  is  to  confer  a  benefit  on  any  person 
and  to  protect  him  against  the  evil  consequences  which  the  statute 
was  designed  to  prevent,  and  which  have  in  fact  ensued,  he  may 
maintain  an  action  for  the  damages  so  caused. 

"The  argument  of  the  defendant  is,  that  the  Act  [Contagious 
Diseases  (Animals)  Act,  18G9  (32  &  33  Vict.  c.  70)  ]  has 
imposed  penalties  to  secure  the  observance  of  its  provisions,  and 
that,  according  to  the  general  rule,  the  remedy  prescribed  by  the 
statute  must  be  pursued  ;  th.at  although,  when  penalties  are  imposed 
for  the  violation  of  a  statutory  duty,  a  person  aggrieved  by  its 
violation  may  sometimes  maintain  an  action  for  the  damage 
so  caused,  that  must  be  in  cases  where  the  object  of  the  statute  is 
to  confer  a  benefit  on  individuals,  and  to  protect  them  against  the 
evil  consequences  which  the  statute  was  designed  to  prevent,  and 
which  have  in  fact  ensued  ;  but  that  if  the  object  is  not  to  protect 
•individuals  against  the  conse(juences  which  have  in  fact  ensued,  it 
is  otherwise  ;  that  if,  therefore  by  reason  of  the  precautions 
in  (juestion  not  having  been  taken,  the  j)laintiti's  had  sustained  that 
damage  against  which  it  was  intended  to  secure  them,  an  action 
would  lie,  but  that  when  the  damage  is  of  such  a  nature  as  was 
not  contemplated  at  all  by  the  statute,  and  as  to  which  it  was 
not  intended  to  confer  any  benefit  on  the  plaintiffs,  they  cannot 
maintain  an  action  founded  on  the  neglect.     The  principle  may  be 
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(78)  Safety  of  Ships  (Prevention  of  Accidents)  Act,  K.  S.  D.  c.  77,  s.  19. 
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well  illustratod  by  tbo  case  pat  in  iir<riiiiu'iit  of  a  broach  by  a 
railway  coiiii)any  of  its  duty  to  erect  a  jrato  on  a  level  crossing, 
and  to  keep  the  p;ate  closed  except  when  the  crossinii;  is  being 
actually  and  ])roperly  used.  The  object  of  the  ])recaution  is  to 
prevent  injury  from  being  sustained  through  animals  or  vehicles 
being  upon  the  line  at  unseasonable  times  ;  and  if  by  reason 
of  such  a  breach  of  duty,  either  in  not  erecting  the  gate,  or  in  not 
keeping  it  closed,  a  person  attempts  to  cross  with  a  carriage  at  an 
improper  time,  and  injury  ensues  to  a  passenger,  no  doul)t  an  action 
would  lie  against  the  railway  com])any,  because  the  intention  of  the 
legislai-.ure  was  that,  by  the  erection  of  the  gates  and  by  their 
being  kept  closed  individuals  should  be  protected  against  accidents 
of  this  description.  And  if  we  could  see  that  it  was  the  object,  or 
among  the  objects  of  this  Act,  that  the  owners  of  sheep  and  cattle 
coming  from  a  foreign  port  should  be  protected  hy  the  means 
described  against  the  danger  of  their  property  being  washed 
overboard,  or  lost  by  the  perils  of  the  sea,  the  present  action 
would  be  within  the  principle"  (Gorris  v.  Scott  (187-i),  L.  1{, 
D  Ex.  125,  at  pp.  128,  129  :  Kelli/,  C.B.). 

[Seo  the  application  of  this  princii)le  in  lios.i  v.  Rug<je-Price 
(1876),  1  Ex.  U.  2t;t)  ;  Brain  v.  Thomas  (1881).  50  L.  J.  Q.'b.  (362  ; 
and  Groves  v.  Wimborne  (Lord),  [1898]  2  Q.  B.  402.]  (79) 
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(7i))  Section  22  provides  that  "  so  much  of  the  Merchant  Shippin{^  Act, 
1854  (Imp.),  and  of  any  other  Act  amending  the  said  Act  and  forminj,'  part  of 
the  same,  as  is  incon.sislent  with  this  Act  is  hereby  repealed  so  far  as  relates 
to  ships  registered  in  Canada." 

By  s.  91  of  the  Merchant  Shipping  Act,  1894  (Imp.),  it  is  provided  that 
Part  I.  of  that  Act  shall  apiily  to  the  whole  of  Her  Majestj's  dominions,  and 
to  all  jjlaces  wliere  Her  Majesty  has  jurisdiction. 

Section  735  of  the  (Imp.)  Merchant  Shipping  Act,  1894,  empowers  the 
legislative  authority  of  any  British  possession,  by  an  Act  or  ordinance  con- 
firmed by  Her  Majest}'  in  Council,  to  repeal  wholly  or  in  part  any  provisions 
of  the  Act  relating  to  ships  registered  in  such  posses-sioiis ;  a  power  which, 
being  contained  in  the  Act  itself,  is  clearly  sufficient  to  preserve  the  right  of 
coloidal  legislation  on  the  subjects  dealt  with  by  that  statute.  (See  the  judg- 
ment of  Patterson,  J.  A.,  in  Gcorgmn  Bay  v.  Fisher,  5  0.  A.  R.  389,  where  the 
authorities  are  reviewed.) 
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SECTION  XI. 

END   OF    TRANSIT. 

(a)  Delivery  of  Gooih  by  Currier,  p.  4!)9. 

(i.)  H'ithoul  Unnecenmry  Ddaij,  i).  499. 

(ii.)  Ciirricr  to  iiie  nil  RiMnoimhle  Kxcrliowf,  p.  499. 

(ill.)  Within  a  /{tanonnhlc  Time  if  none  mentioned,  p.  500. 

(iv, )  Xolice  of  Arrival  of  Good-i,  p.  501. 

(v. )  Delirery  or  Tender  of  Delivery,  p.  SO.S. 

(vi.)  Delirery  Prior  to  Completion  of  Journey,  p.  503. 

{b)  End  of  Transit  by  Act  of  the  Gonsiynor  or  Consiynee,  p.  505. 

(f)  Receipt  of  Goods  by  Conniynee  from  the  Master  of  a  Vessel,  p.  512. 

(d)  Delivery  according  to  Custom  and  Usage,  p.  514. 

(e)  Payment  cf  Freight   and   Delivery  of  the   Goods  are  usually  concurrent 

Acts,  p.  515. 

(/)  Non-delivery,  p.  518. 

(;/)  Neglect  or  Pefusal  by  Consignee  to  Accept  Goods,  and  Carrier's  Duty  and 
Expeiises  thereon,  p.  522. 


(a)  Delivery  of  Goods  by  Carrier. 

(i.)  Without  Unnecessary  Delay. 

A  carrier  is  bound  to  proceed  without  unnecessary  delay  or 
deviation  in  his  usual  and  customary  course  and  deliver  the  floods 
safely.  See  also  post,  Section  XVI. — Charter  Party  and  Bill  of 
Lading,  (d)  Deviation. 

(ii.)  Carrier  to  use  all  Reasonable  Exertions. 

The  carrier  must  do  that  which  is  within  his  power,  and  which 
it  is  reasonable  to  expect  he  should  do  for  delivering  the  goods, 
lie  must  use  all  reasonable  exertions.  (SO) 

Canadian  Cases. 

(80)  It  is  the  duty  of  the  captain  not  merely  to  deliver  the  goods  on  the 
wliiirf,  but  as  far  as  possible  to  separate  the  diilerent  consignments  so  as  to 
render  them  accessible  to  their  respective  owners  {per  tStrong,  J. :  Ontario 
iiidt  Co.  V.  Larldn,  36  IJ.  C.  Q.  B.  486). 

A  package  of  goods  marked  "  A.  R.  B."  and  addressed  to  the  care  of  K., 
plaintiff's  agent  at  Berwick,  was  forwarded  by  defendants'  railway.  The  way 
bill  which  was  sent  to  the  station  master  showed  only  the  shipment  of  a 
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(ill.)  Within  a  Ukasonaulk  Timk  ik  nonk  mkntionkd. 

AV'^hero  no  Hino  is  mentioned  for  (Iclivcrin^j;  j^oods  oarricd,  tlic 
o1ilio;!ition  of  the  currier  is  to  deliver  tlieiii  within  u  reasonable 
time, 

Tho  above  rules  will  he  toiind  amon^  the  following  passa<2;es  : — 

1.  *'  Where  no  time  is  mentioned  lor  delivering;  jfoods  carried, 
the  ol)li;;ation  ol'the  carrier  is  to  deliver  them  within  a  reasonable 
time  ;  and  that  is  a  question  of  fact.  The  person  who  sends  floods 
is  not  entitled  to  call  upon  the  carrier  to  <f()  out  of  his  accustomed 
course,  or  to  use  extraordinary  means  of  conveyance  ;  l)ut  the 
carrier  must  do  that  which  is  within  his  power,  and  which  it  is 
reasonal»l(!  to  expect  ho  should  do  Ibr  deliverinj^  tho  floods " 
{llah'g  v.  f.oiidon  ,(iiil  .Xort/i  Western  liaH.  Co.  {\m.\),  4  B.  &  S.  GO, 
at  p.  71  :  Corkl>in'n.  ('..I.). 

2.  "  The  olili^ation  of  the  carrier  to  carry  dejiends  on  his  public 
profession (./()/(/(.<()«  v.  The  }fidland  Rail.  Co.  (LHl'J),  4  Exch.  3t!7); 
anil  therefore  ho  is  hound  to  carry  only  according-  to  tho  route 
which  he  holds  out  to  the  public.  But  then  h(>  is  bound  to  deliver 
in  a  reasonable  time  havinjx  rciiiird  to  that  route.  It  is  no  l)rea('li 
of  his  duty  that  ho  does  not  carry  by  a  shorter  route  than  that 
which  he  j)rofesses.  If  the  custonu'r  wishes  his  ^oods  to  be  sent  by 
a  shorter  route  than  the  accustomed  one,  he  should  ask  for  it,  and 
if  refused  he  would  exercise  his  choice  of  sending  by  another 
carrier.  But  \\\wn  ^oods  are  sent  by  the  usual  route,  tho  carrier 
must  use  reasonable  diligence  ;  and  whether  ho  has  done  so  is  a 
question  of  fact"  (Hiid.,  at  pp.  71,  72  :  Blackburn,  J.). 

3.  "  I  think  a  common  carrier's  duty  to  deliver  safely  has  nothing 
to  do  with  the  time  of  delivery  ;  that  is  a  matter  of  contract,  and 
when,  as  in  the  present  case,  there  is  no  express  contract,  there  is 
an  implied  contract  to  deliver  within  a  reasonable  time,  and  that  [ 
take  to  mean  a  time  within  which  the  carrier  can  deliver,  using  all 
reasonable  exertions "  ( Tai/Ior  v.  The  Great  Xortliern  Rail.  Co. 
(18(](;),  L.  U.  1  C.  P.  38.'),  at  p.  387  :  Brie,  C.J.). 
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packaj,'e  marked  "  A.  R.  B."  without  indicating  the  name  or  person  who  was 
to  receive  delivery.  The  good.s  arrived  at  Berwick  station  in  reguhar  course, 
and  within  two  or  tliree  days  after  tlieir  arrival,  K.  asked  for  a  packnge 
addressed  "A.  R.  B."  to  his  care,  hut  was  told  by  the  station  master  that  no 
sucli  package  had  come.  He  made  fiutlier  eniiuiries  and  received  tlie  .same 
answer.  Subsequently  tlie  goods  were  stolen  from  the  station  building,  and  it 
was  held  lliat  the  refusal  of  defendants'  servant  to  deliver  the  goods  to  the 
party  authorized  to  receive  them,  as  well  as  their  detention  contrary  to  his 
wi.shes  constituted  negligence  for  which  defendants  were  liable  (Bell  v.  Windsor 
and  Animpolis  Kail.  Co.,  24  N.  S.  L.  R.  521). 
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4.  "  Tho  first  duty  of  a  coinnion  carrier  is  to  carry  tlu*  floods 
sal'ely,  and  the  second  to  (hdiver  tluMU,  and  it  would  1)C  very  hard 
to  ol)li;fo  a  carrier,  in  case  of  any  obstruction,  to  risk  tho  safety  of 
the  troods  in  onh'r  to  prevent  delay.  Mis  duty  is  to  deliver  tho 
ifoods  within  a  reasonable  time,  which  is  a  term  implied  by  liiw  in 
the  contract  to  (hdiver  ;  as  Tindal,  ('..!.,  puts  it  [in  luiphiiel  v. 
rirhoni  (18i;-5),  T)  M.&  (I.  T)-)!,  at  p.  r),^],  when  Ik^  says,  'the 
duty  to  deliver  within  a  reasonable  time?  bein;^  merely  a  term 
inij,rafted  by  le(fal  application  u])on  a  ])romise  or  duty  to  deliver 
ocMcrally  '  "'  {i/'/'d.,  at  pp.  ii.S?,  iiS.S  :    /?//^.s  .1.).  (Hi) 

").  "  Connnon  carriers  do  indeed  insure  to  this  extent,  that  tliey 
will  safely  and  securely  carry  the  floods,  liut  not  to  the  extent  of 
jiiiaraiiteeiii;;;  their  arrival  at  any  particular  time :  when  tho 
([uestion  arises,  it  must  dei)end  on  the  circumstances  of  each  case 
what  is  a  reasonable  time.  It  is  the  duty  of  a  common  carrier  to 
convoy  tho  goods  without  an  unnecessary  delay  or  (h^viation  ;  but 
it  may  bo  necessary  for  tho  safo  carriage  of  the  goods  that  lio 
should  either  delay  or  deviate  in  his  course,  and  ho  is  justified  in 
doing  so.  I  see  that  Timlal,  (.'.J.,  ii.  /Jac/.s  v.  (iarrelt  (1830), 
ti  Bing.  71(!,  at  ]).  72"),  uses  the  words  'without  vimecessavy 
deviation '  in  d(>scribing  the  duties  of  carriers,  which  imply  that 
d(>viation  is  sometimes  justifiable "  (//vV/.,  at  p.  '?)^>i  :  Monlajue 
:imith,  J.). 

(iv.)  Notice  of  Arrival  of  Goons. 

••  There  can  be  no  doubt  but  carriers  are  obliged  to  send  notice 
to  persons  to  whom  goods  are  directed,  of  the  arrival  of  those  goods 
within  a  reasonable  time,  and  must  take  special  care  that  the  goods 
be  delivered  to  the  right  person"  {Golden  v.  yfaimimi  (1773), 
;5  Wils.  42tl,  at  p.  433).  (82) 

"  I  tak(!  it  the  law  is  very  clear  to  this  extent  that  where  a 
carrier  receives  gooils  to  carry  to  their  destination  with  a  liability 
as  carrier  (except  so  far  as  that  duty  is  qualified  by  exceptions)  he 


Canadian  Cases. 

(81)  Tiie  defendant  undertook  to  carcy  from  Buffalo  and  deliver  to  plaintiffs 
ill  Godericli,  certain  goods  wliicli  wero  stoiipod  and  bonded  by  tlie  Custom 
House  otlicer  in  Stratford,  of  which  the  plaintill's  I'eccived  no  notice  : — Held, 
that  the  railway  were  hound  to  carry  out  their  contractor  show  some  stoppage 
by  a  duly  autiwrised  officer  {liobson  v.  Buffalo,  9  U.  C.  C.  P.  183).  See  Uneill  v. 
Great  jyestern  Rail.  Co.,  post,  j).  502. 

(82)  It  is  sufficient  to  discharge  the  owner  of  a  vessel  conveying  goods  from 
port  to  port  from  liability  arising  from  non-delivery  of  part  of  the  goods,  to 
show  that  they  were  delivered  by  the  master  of  the  vessel  at  the  port  to  which 
they  were  consigned,  and  notice  given  during  the  usual  Inisine^s  liours  to  the 
cousiynee  {McKay  v.  Lockhart,  4  U.  (J.  Q.  B.  (o.s.)  407). 
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may  be  said  to  be  an  insurer.  The  goods  are  then  to  be  carried 
at  the  risk  of  the  carrier  to  the  end  of  the  journey,  and  when  they 
arrive  at  th'  station  to  whicli  they  were  forwarded,  the  carrier  has 
then  conii)lied  with  his  duty  when  he  has  given  notice  to  the 
consignee  of  their  arrival.  And  after  this  notice  and  tlie  consignee 
does  not  fetch  the  goods  away,  and  becomes  in  mora,  then  I  think 
the  carrier  ceases  to  incur  any  liability  as  carrier,  but  is  subject  to 
the  ordinary  liability  of  bailee "  (^Mitchell  v.  Lancashire  and 
Yorkshire  Rail.  Co.  (1875),  L.  R.  10  Q.  B.  25G,  at  p.  2G0: 
Blackburn,  J.).  (83) 

Canadian  Cases. 

(83)  Defendants  contracted  to  carry  plaintifl's  goods  from  Montreal  to  Port- 
land, and  then  forward  to  St.  John  as  opportiuiity  might  offer.  The  goods  were 
destroyed  by  fire  while  in  defendant's  warehouse  in  Portland  and  without 
negligence  on  part  of  defendants: — Held,  tlefeiulants  not  liable.  Per  Allen,  C.J.: 
"  We  think  the  liability  of  defendants  as  carriers  ended  at  Portland,  and  if 
they  incurred  any  liability  after  the  arrival  of  the  goods  there,  it  nuist  be  in 
some  other  character  than  that  of  common  carriers  {Armstrong  v.  Grand  Trunk 
Rail.  Go.,  2  S.  C.  N.  B.  Reps.  445). 

A  carrier  may  limit  his  common  law  liability  so  as  not  to  be  responsible  for 
a  loss  by  fire  occasioned  without  negligence  on  his  part  (Gordon  v.  G.  W. 
Rail.  Co.,  34  U.  C.  Q.  B.  224,  distinguisbed  :  ibid.). 

A  carrier  who  received  goods  in  bond  at  Suspension  Bridge  for  carriage  to 
Toronto  was  compelled  by  the  law  of  custom  to  di'p(jsit  them  in  a  warehouse : — 
Held,  that  the  goods  beiji!,'  bonded  goods  subject  to  duty,  and  defendants 
having  conveyed  them  within  a  reasonable  time  to  their  place  of  destination 
were  not  bound  to  give  notice  of  their  arrival  there,  and  their  duty  as 
common  carriers  had  ceased.  "  Wliere  goods  are  imported  in  bond  the  law 
alters  this  general  character  of  the  common  carrier's  contract,  by  imposing  the 
obligation  of  depositing  them  in  a  bonded  customs  wareliouse,  and  that  by 
such  delivery  the  contract  of  the  common  carrier  is  fulfilled.  The  goods  are 
delivered  for  the  plaintift'  at  the  only  phice  where  the  defendants  could  law- 
fully deliver  them,  and  the  defendants  were  not,  as  I  think,  bound  both  to 
deliver  and  give  notice,  and  therefore  their  duty  as  common  carriers  was  ful- 
filled "  {Oneill  V.  Great  Western  Rail.  Co.,  7  U.  C.  C.  P.  203  ;  Bowk  v.  li.  li.  A 
G.  Rail.  Co.,  7  U.  C.  C.  P.  191,  confirmed  ;  McKay  v.Lockhart,  4  U.  C.  R. 
(o.s.)  407,  distinguished  :  Draper,  C.J.). 

See  also  Inman  v,  Buffalo  and  Lake  Huron  Rail.  Co.,  7  U.  C.  C.  P.  326. 

"  It  is  laid  down  that  it  is  the  company's  duty  when  the  passenger's 
baggage  readies  its  destination,  to  have  it  ready  for  delivery  upon  the  platform 
at  the  usnal  place  of  delivery,  until  the  owner,  in  the  exercise  of  due  diligence, 
can  receive  it,  and  the  liability  does  not  cease  until  a  reasonable  time  has  been 
allowed  to  the  owner  to  do  so"  {Vineborg  v.  Grand  Trunk  Rail.  Co.,  13  O.  A.  R. 
93  :  per  Hagarty,  C.J.O.).  "  I  think  the  mere  delivery  upon  the  platform  is  not 
of  itself  sufficient  to  absolve  the  defendants  from  responsibility  as  carriers,  but 
it  must  still  be  considered  as  under  tiieir  control  as  carriers,  until  tlie 
passenger  has  an  opportunity  of  claiming  it,  and  if  it  had  been  shown  that  the 
officer  of  the  company  had  left  the  station  without  affording  the  plaintiff  such 
an  opportunity,  their  obligation  as  carriers  would  have  remained  undischarged 
until  such  opportunity  had  l)een  afforded  (per  Burton,  J. A.  :  ibid.). 


END  OF  TRANSIT. 


508 


2(;o  i 


(v.)  Delivery  or  Tender  of  Delivery — Carrier  not  always 
Bound  to  Deliver  at  a  Private  House. 

"  Tho  carrier  who  receives  a  certain  sum  for  carrying  the  game,  is 
not  bound,  in  consideration  of  tliat  sum,  to  deliver  the  goods  ;  he  has 
performed  his  duty  when  lie  has  brought  the  game  to  the  inn  where 
he  puts  up  ;  then  the  business  of  the  porter  begins.  I  am  not  aware 
that  it  has  ever  been  decided  that  it  is  the  duty  of  the  carrier  to 
deliver  such  goods  at  the  house  of  every  individual  person  to  whom 
they  are  directed  "  (Ifi/de  v.  Tlie  Trent  ami  Mersey  Navigation  Co. 
(1793),  5  T.  11.  389,  at  p.  395  :  Lord  Kenyon,  d.j.). 


A  Tender  of  Delivery  discharges  tlie  Carrier. 

"  It  appears  to  me  to  be  sufficiently  proved  by  the  cases  as  a 
general  rule,  that  a  carrier  having  once  tendered  a  delivery  has 
discharged  himself  of  his  obligation  :  because,  otherwise,  where  is 
his  liability  to  cease  ?  where  is  the  line  to  be  drawn,  if  not  there  ? 
To  construe  his  undertaking  in  any  other  way  would  be  attended 
with  the  greatest  inconveniences  :  and  I  should,  therefore,  hold  the 
rule  to  be  as  stated,  in  ordinary  cases  "  (Storr  v.  Crowley  (1825), 
1  M'Olel.  &  Y.  129,  at  p.  136  :  Ale.rander,  C.B.). 
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(vi.)  Delivery  prior  to  Completion  of  Journey — Counter- 
mand— Obtaining  Goods  before  Journey  Completed — 
Directions. 

1.  "  A  carrier  is  employed  as  a  bailee  of  a  person's  goods  for 
tho  purpose  of  obeying  his  directions  respecting  them,  and  the 
owner  is  entitled  to  receive  them  back  at  any  period  of  the  journey 
when  they  can  be  got  at.  To  say  that  a  carrier  is  only  bound  to 
deliver  goods  according  to  the  owner's  first  directions,  is  a  pro- 
position wholly  unsupported  either  by  law  or  common  sense.  I 
can  well  understand  the  case  of  goods  being  placed  in  such  a 
position  that  they  cannot  easily  be  got  at,  though  it  is  usually 
otherwise.  But  suppose  a  traveller  by  railway  did  not  wish  to 
proceed  on  his  journey,  and  left  the  carriage  and  asked  for  his 
luggage,  which  he  would  clearly  have  a  right  to  do,  if  Mr.  Gray's 
argument  is  correct,  the  company  might  say,  'No,  wediave  contracted 
to  carry  it  to  the  end  of  the  journ<!y,  and  we  will  take  it  on.'  It 
is  clear,  therefore,  that  tho  contract  with  a  carrier  is  to  deliver 
tho  goods  according  to  the  directions  of  the  owner  "  {Scothorn  v. 
South  Staffordshire  Rail.  Co.  (1853),  8  Ex.  341,  at  p.  346  : 
Martin,  B.). 
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A  Cons'ffme  mai/  require  the  Goods  to  he  Delivered  ami  Receive 
them  at  any  Starve  of  the  Journei/. 

2.  "  It  18  clear  that  a  consignee  may  receive  the  goods  at  any 
stage  of  the  journey  ;  and  thongli  the  consignor  directs  the  carrier 
to  deliver  them  at  a  particular  place,  there  is  no  contract  by  the 
carrier  to  deliver  at  that  place  and  not  elsewhere.  The  contract  is 
to  deliver  there  unless  the  consignee  shall  require  the  goods  to  be 
delivered  at  another  place"  (London  and  JS^orfh  Western  Rail. 
Co.  v.  Bartlett  (18(51),  7  H.  k  N.  400,  at  pp.  407,  408  :  Pollock, 
C.B.).  (84) 

Canadian  Cases. 

(84)  "  I  think  the  general  rule  to  be  collected  from  the  case  is,  that  the 
transitus  continues  until  the  goods  have  reached  their  final  place  of  destina- 
tion, as  contemplated  between  the  consignor  and  consignee,  so  that  in  the 
onlinury  course  of  business  tliey  would  remain  there  until  further  orders,  not 
contemplated  in  the  original  contract,  were  given  by  the  consignee.  This 
rule  may  be  subject  to  tlie  qualification  that  when  the  goods  have  been  en- 
trusted to  a  common  carrier  for  delivery  the  consignee  may  stop  tlie  transit, 
and  intercept  the  lien,  by  taking  actual  possession  in  gooil  faith  before  they 
have  reached  the  designated  destination  "  {iVihy  ct  al  v.  Smith,  1  0.  A.  R.  193  : 
Moss,  J. A.     See  also  Richardson  v.  Ticinin(j,  2  X.  S.  R.  281). 

"  It  is  of  course  clear  that  the  mere  arrival  of  the  goods  at  the  place  of 
destination  does  not  end  the  transit.  There  must  be  a  delivery,  actual  or  con- 
structive, as  between  the  carrier  and  the  consignee.  Such  delivery  may  be  at 
the  place  of  original  destination,  or  even  (by  agreement  of  carrier  and  con- 
signee) before  the  goods  reach  such  place"  {MoUison  v.  Lockhart,  30  N.  B.  R. : 
King,  J.). 

A  cargo  of  iron  was  taken  out  of  the  ship  in  good  order,  and  was  sent  down 
by  the  agent  of  the  ship,  in  a  lighter  hired  for  the  purpose,  to  Corbett's  wharf. 
It  sustained  no  injury  in  the  lighter,  but  had  been  damaged  by  fresh  water 
either  on  the  railway  wharf  or  in  the  shed.  It  appeared  that  the  plaintifihail 
full  knowledge  of  the  arrival  of  the  ship,  and  paid  the  freight,  but  could  not 
obtain  delivery  at  the  railway  wharf,  as  the  approach  to  it  was  obstructed  by 
the  diiferent  lines  of  railway,  and  was  not  fit  for  teams  [  —  Held,  that  defendants 
were  liable  {Rohertsonv.  Dominion  Steamship  Co.,  1  Russell  &  Geldert(N.s.)  149). 

"  The  mere  arrival  of  goods  at  the  place  of  destination  is  not  necessarily  a 
termination  of  the  transit  unless  the  carrier  has  made  himself  the  agent  to 
hold  them  for  the  vendee.  Tlie  transit  remains  until  the  goods,  if  they  have 
not  come  into  the  constructive,  have  come  into  the  actual  possession  of  the 
vendee  ;  and  although  they  are  landed  at  the  place  to  which  they  are  de.stined, 
unless  the  vendee  has  taken  possession  of  them,  they  are  still  in  transit,  and 
the  vendor,  on  the  insolvency  of  the  vendee,  may  still  exercise  his  right  to 
stop  them  in  transitu"  {Anderson  v.  Fish,  16  0.  R.  481  :  Street,  J.). 

The  plaintiffs  claim  was  for  the  loss  of  goods  shipped  to  him  at  Emerson 
over  the  defendants'  railway,  which  were  destroyed  by  fire  while  still  in  tiie 
car.  Thp  car  arrived  at  noon  and  the  station  agent  immediately  gave  verbal 
notice,  to  a  drayman,  according  to  the  usual  custom,  that  there  was  some 
freight  to  be  delivered  by  the  drayman.    The  plaintiff  had  been  accustomed 
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0))  End  of  Transit  by  Act  of  the  Consignor  or  Consignee. 

Any  act   done   by  the   ownor   wliieh  is   equiviilent  to   takin<j 
posseission  of  the  floods,  puts  an  end  to  the  transit. 

The  cases  foUowing  prove,  and  are  examples  of  the  above  rule. 


Owner  Receiving  Goods  in  his  Own  Lit/iiier. 

1.  The  defendant  insured  o;oods  to  London,  and  until  the  same 
should  lie  safelij  landed  there.  The  ship  arrived  in  the  port  of 
London,  and  the  owner  of  the  goods  sent  his  lighter,  and  received 
the  goods  out  of  the  ship  :  but  before  they  reached  land,  an  accident 
happened  whereby  the  goods  were  damaged  ;  for  which  this  action 
was  brought  against  the  insurer.  Sir  William  Lee,  CJ.,  helil,  the 
insurer  was  discharged.  He  said  it  would  have  been  otherwise, 
had  the  goods  been  sent  by  the  ship's  boat,  which  is  considered  as 
part  of  the  ship  and  voyage  (Sparrow  v.  Garutliers  (1745),  2  Str. 
12:?.')). 

Discharge  of  Li<ihterman  hi/  the  Owner  of  the  Goods. 

2.  Action  on  a  policy  of  insurance  on  a  cargo  of  fish  from 
Shetland  to  London.  The  policy  was  in  the  usual  form  "  until  the 
carjfo  should  be  discharged  and  sat'elv  lan<led."  On  the  arrival  of 
the  ship,  the  goods  insured  were  put  on  board  a  lighter  hired  in  the 
usual  way,  and  brought  to  a  wharf  belonging  to  the  plaintiff,  in  the 
afternoon,  but  in  consequence  of  the  roughness  of  the  weath(>r, 
could  not  be  landed  that  eviuiing. 

"  The  goods  were  brought  in  the  lighter  to  the  plaintiflfs  wharf, 
and  if  nothing  had  happened  to  relieve  the  lighterman  from  that 
duty,  he  would  have  been  bound  to  set  some  person  to  watch  over 
the  goods  until  they  should  be  landed.  But  the  owner  of  the 
goods  in  this  case  dispensed  with  the  obligation  of  the  lighterman 
to  take  charge  of  them  durir.g  the  night,  and  took  them  into  his 

Canadian  CaseF. 

to  have  his  goods  delivered  by  the  drayman.  He  was  out  of  town  that  after- 
noon and  received  no  other  notice  of  the  arrival  of  the  goods.  The  car  was 
left  standing  near  the  elevator  and  was  burned  during  the  following  night : — 
Held,  that  under  the  circuinstiinces  the  customary  notice  to  the  drayman  was 
sutticient  notice  to  the  plaintiff  of  the  arrival  of  the  goods,  and  that  a  reasonable 
time  had  elapsed  for  such  notice  to  reach  the  plaintiff  and  for  him  to  remove 
the  goods  ;  tliat  tlie  transitus  was  at  an  end,  and  the  liability  of  the  defendants 
as  commo'-  'Triers  had  ceased  before  the  fire  took  place,  and  that  the  evidence 
(lid  not  wariv.  the  finding  that  the  defendants  had  been  guilty  of  negligence 
in  leaving  the  car  when  they  did,  and  that,  therefore,  they  were  not  liable  for 
the  goods  in  tjuestion  {Burdelte  v.  Canadian  Pacific  Kail.  Co.,  10  Man.  Reps.  6). 
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own  custody  ;  and  while  thoy  were  in  his  custody  they  were  lost. 
Can  it  be  contended  then  that  by  such  conduct  the  plaintiflF  did  not 
dischar{i;o  the  lin;hterinan  ?  If  he  did  dischai-ffo  the  li;j;hterman  ho 
placed  himself  in  the  same  situation  as  if  the  i^oods  had  been 
actually  landed  and  d(diverod.  It  is  ari^ucd  that  it  docs  not 
appear  that  any  care  would  have  prevented  the  accident  which 
happened  ;  as  to  which  I  will  only  observe  that  neither  does  it 
appear  that  the  accident  nii<^ht  not  have  been  prevented  by 
extraordinary  dilifi;ence.  It  a])pears  to  mo  that  this  case  is  not 
distinguishable  from  that  of  Sparroto  v.  Caruthers  (1745),  2  Str. 
1235"  (^Strong  v.  Natalhj  (1804),  1  B.  &  P.  N.  R.  10,  at  pp.  18, 
19  :  Sir  James  Mansfield,  CJ.). 

End  of  Transit  hy  the  Owner  of  the  Goods  Warehousing  them. 

3.  The  Court,  in  Roioe  v.  Pick/ord  (1817),  8  Taun.  83,  at  p.  85, 
observed  that — 

*'  This  case  must  be  governed  by  Leeds  v.  Wright  (1803), 
3  B.  &  P.  320,  and  Scott  v.  Pettit  (1803),  3  B.  &  P.  469,  in  the 
latter  of  which  it  was  held,  that  where  a  trader  had  no  warehouse 
of  his  own,  but  used  that  of  his  packer,  I'or  receiving  goods  con- 
signed to  him,  the  transifus  of  such  goods  was  at  an  end  upon 
delivery  of  them  to  the  packer.  That  the  case  of  Hunter  v.  Beat 
(1785),  3  T.  II.  406  n.,  was  only  a  question,  whether  a  packer  was 
an  intermediate  man,  and  wanted  the  material  feature,  which 
marked  the  present  case  ;  namely,  the  fact  that  the  warehouse  of 
the  carriers  was  the  place  of  final  delivery  ;  and  moreover,  that 
the  impression  in  Lord  EUe,ti>orough^s  mind  in  Di.von  v.  Baldwen 
(1804),  5  E.  175,  at  p.  184,  appeared  to  be  adverse  to  the  decision 
in  Hunter  v.  Beal.  In  Bichardmn  v.  Goss  (1802),  3  B.  &  P.  119, 
at  p.  127,  Cliamhrc,  J.,  said,  that  he  was  strongly  inclined  to  think, 
that,  if  a  man  be  in  the  habit  of  using  the  warehouse  of  a  wharfinger 
as  his  own,  and  make  it  the  repository  of  his  goods,  and  dispose  of 
them  there,  the  journey  would  be  at  an  end  when  the  goods  arrived 
at  such  warehouse  ;  and  in  Scott  v.  Pettit  (1803),  3  li.  &  P.  469,  at 
p.  472,  Lord  Alvanleij  said,  he  perfectly  coincided  with  Mr.  Justice 
Chamhre  in  that  which  he  had  intimated  in  the  former  case.  Both 
these  cases  were  recognised  in  JJi.ron  v.  Baldwen  (1804),  5  E.  175, 
and  there  confirmed  by  Lord  EUenborou</h."  (85) 

Canadian  Cases. 

(85)  "  Further  consideration  has  satisfied  me  that  when  goods  have  reached 
their  place  of  destination,  and  have  been  delivered  by  the  consignor  to  the 
consignee,  who  has  bonded  them  in  his  own  name,  and  who  has  sold  ami 
delivered  part  of  the  same  consignment  of  goods,  the  transitus  must  be  con- 
sidered at  an  end  "  {fViley  v.  Smith,  2  S.  C.  R.  10  :   Sir  fV.  B.  Uidiards,  C.J  ). 
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End  of  Transit  hi/  Consignee  doinrj  Somethinf/  Equivalent  to 
taking  Possession  of  the  Goods. 

4.  "  Where  a  man  orders  goods  to  bo  delivered  at  a  particular 
place,  the  trans/tiis  continues  until  tliey  are  delivered  to  the  con- 
signee at  that  place  ;  but  that  nuist  be  understood  of  a  delivery  in 
the  ordinary  course  of  business  ;  for  if  the  consignee,  before  the 
goods  reacli  their  ultimate  destination,  ])ostpones  the  delivery,  or 
does  any  act  which  is  equivalent  to  taking  actual  possession  of  them, 
the  transitus  is  at  an  end  "  (^Foster  v.  Frampton  (182(i),  G  B.  &  C. 
107,  at  p.  108  :  Dayley,  J.). 

End  of  Transit  hy  Owner  letting  Goods  remain 
at  Carrier^s  Warehouse. 

5.  "  There  is  a  case  of  Foster  v.  Frampton  (182G),  0  B.  &  0.  107, 
which  comes  very  near  the  present :  it  was  there  decided,  that 
when  a  vendee,  for  his  own  convenience,  had  desired  the  (nirrier  to 
let  the  goods  remain  in  the  carrier's  warehouse  until  he  should 
receive  further  directions,  the  transitus  was  to  be  considered  at  an 
end,  and  the  vendor  was  not  entitled  to  stop  in  transitu,  on  the 
insolvency  of  the  vendee"  (Allan  v.  Gripper  (1832),  2  Cr.  &  J. 
21.S,  at  p.  222:  Bagley,  B.). 

For  stoppage'  in  transitu,  see  post.  Section  XX. 

When  a  carrier's  liability  as  insurer  ends  and  his  liability  as  a 
warehouseman  begins  would  seem  to  depend  upon  the  time  wlien 
the  delivery  to  or  the  taking  of  possession  by  the  consignee  took 
place.  (80) 

Canadian  Cases. 

"  The  jiossession  of  the  Custom  House  authorities  in  this  case  was  that  of  the 
veiKlee.  The  sjstein  of  bondini^  is  merely  to  facilitate  trade,  and  numerous 
cases  ^'ho\v  that  goods  in  bond  may  be  dealt  with  by  a  mere  transfer  of  delivery 
orders.  The  Custom  House  orticer  undertook  to  hold,  not  for  the  vendor  but 
for  the  purchaser.  The  case  is,  therefore,  precisely  the  same  as  if  the  goods 
hud  come  into  the  actual  possession  of  the  vendee,  and  had  then  been  deposited 
by  him  with  a  bailee"  {Stromj,  J. :  ibid.). 

(86)  In  Maijer  v.  Grand  Trunk  Hail.  Co.,  31  U.  C.  C.  P.  248,  one  of  (he 
conditions  under  which  defendants  accepted  goods  for  carriage  was  tl  'he 
company  should  not  be  liable  for  any  govxls  left  until  called  for,  or  to  -nler, 
or  warehoused  for  the  convenience  of  the  parties  to  whom  they  belonged  and 
that  the  warehousing  of  all  goods  should  be  at  owner's  risk.  On  arrival,  the 
goods  were  warehoused,  and  plaiutitt',  on  receipt  of  advice  note,  called  and 
obtained  permission  to  leave  them  there.  The  goods  being  lost,  it  was  held 
that  defendants  held  as  warehousemen,  and  not  as  carriers,  and  therefore  the 
condition  protected  defendants  from  liability. 

"  There  is  no  doubt  that  defendants'  duties  as  carriers  of  the  goods  in 
4uestion  had  ceased.     When  the  owner,  after  notice  of  the  ariival  of  goods. 
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Warehousing  Goods  in  Currier  s  Warehouse. 

1.  The  (lefiMidants  wore  common  carriors  of  ji;oocls  for  liiro  from 
Stourport  to  Manchostor.  Accordiii;^  to  the  course  of  l)nsiiu'ss, 
wlion  goods  were  sent  from  Stourport  to  go  heyond  Manchester, 
if  any  carrier  to  tlio  jdace  of  their  (h'stination  were  at  Maneliester 
ready  to  receive  them,  they  were  immediately  delivered  upon 
payment  of  the  carriage  from  Stourport  to  Manchester;  and  if  not, 
the  defendants  kept  them  in  their  warehouse  till  a  carrier  arrived 
to  whom  they  were  deliveretl,  on  making  the  above  payment,  tli(> 
defendants  not  charging  anything  for  lodging  and  kee|>ing  the 
goods  in  their  warehouse.  The  goods  in  question  were  consumed 
while  in  the  defendants'  warehouse  hy  an  accidental  fire,  and 
before  any  carrier  came  from  Stockport,  to  whom  they  could  he 
delivered.  (87) 


Canadian  Cases. 

eithur  ret[uesfs  the  company  to  peiiuit  him  to  leave  the  goods  in  their  ware- 
house or  omits  or  uei^lects  to  remove  them,  he  is,  iii  my  opinion,  bound  by  the 
terms  of  the  condition  unless  he  clearly  makes  out  an  aj4reer.ient  by  the 
company  to  hold  them  on  some  other  terms  "  {Uder,  J.  :  ibul.  ;  McCrosscn  v. 
Grand  Truuk  Rail.  Co.,  23  U.  C  C.  P.  107,  distinj,'uished). 

Defendinits,  a  railway  company,  received  a  case  of  hats  for  carriage  to 
plaintiffs.  Tlie  ccmtract  provided  that  the  company  would  not  be  responsible 
for  any  yoods  left  until  called  for,  or  to  onler,  warehouseil  for  the  con- 
venience of  the  parties  to  whom  they  belong,  or  to  whom  consigned,  and  tliat 
the  delivery  of  the  goods  will  be  considered  complete,  and  the  responsibility 
of  the  company  terminated  when  placed  in  the  comi)any's  shed  or  warehou.se : — 
Held,  that  the  condition  woulil  only  relieve  from  liability  as  conunon  carriers, 
and  not  as  warehou.semen,  and  that  l)eing  bound  in  the  latter  capacity  to 
deliver  the  goods,  they  were  liable  for  the  loss  sustained  by  the  detention 
{McCrossenv.Grand  Trunk  Hail.  Co.^siqmt), 

In  a  contract  to  carry  subject  to  a  condition  that  no  claim  for  damages  to, 
loss  of,  or  detention  of  goods  should  be  allowed  unless  notice  in  writing  and 
the  particulars  of  the  claim  for  the  said  loss,  damages,  or  detention,  are  given 
to  the  station  freight  agent  at  the  place  of  delivery  within  thirty-six  hours 
after  the  goods  in  respect  of  which  the  said  claim  is  made  are  delivered,  it 
wa-  held  that  such  notice  was  required  though  the  place  of  delivery  was  off 
the  defendants'  line.  The  defendants  had  agreed  to  forward  the  goods  from 
the  termination  of  tlieir  own  line  to  destination,  and  were  therefore  carriers, 
not  warehousemen,  for  the  whole  time  that  the  goods  were  in  their  possession, 
notwithstanding  a  delay  of  a  month  in  so  forwarding  the  goods  {Mason  v. 
Grand  Trunk  Hail.  Co.,  37  U.  C.  Q.  B.  163). 

(87)  Plaintiff's  goods  while  on  their  way  from  Newmarket,  Ont.,  to 
Chatham,  N.B.,  and  in  defendants'  warehouse  in  Toronto  were  burned. 
Defendants'  line  terminated  at  Toronto,  and  under  the  special  contract  they 
were  to  forward  goods  to  destination  by  jiublic  carrier  as  opportunity  might 
occur.  The  defendants  were  held  not  liable  for  loss  of  goods  by  tire,  as  they 
had  expressly  limited  their  liability  as  carriers.  They  were  not  liable  as  ware- 
housemen because  no  negligence  was  shown.    Per  Rose,  J. :  "  As  warehousemen 
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"  If  tho  dof'ondiiiits  wore  considered  merely  as  warehousemen, 
there  would  he  no  pretence  to  s:iy  that  they  were  liable  for  such  an 
accident  as  the  present.  The  case  of  a  carrier  stands  by  itself  upon 
peculiar  grounds  ;  he  is  held  iTsponsible  as  an  insurer  ;  and  the 
reason  fjiven  in  the  books  (whether  well  or  ill-founded,  is 
innnaterial  here)  is  to  prevent  fraud,  lint  I  do  not  see  how  we 
can  couple  the  character  of  the  carrier  with  that  of  the  warehouse- 
man, in  which  last  the  defendants  are  not  liabl(>  here,  they  not 
havin^f  been  guilty  of  laches  "  (Garside  v.  The  Proprt'etors  of  the 
Trent  Navhjatio'n  (1792),  4  T.  11.  581,  at  p.  582  :  Lord 
Kenyan,  CJ.). 

"  The  keepin;i;  of  the  goods  in  the  warehouse  is  not  for  tho 
convenience  of  the  carrier,  but  of  the  owner  of  the  t^oods  "  (ibid. : 
Bnller,  J.). 

U  hen  a  Carrier^s  Liahiliti/  as  an  fnsurer  ends  and  his  Ordinary 
Liahiliti/  as  a  Bailee  heijins. 

2.  "A  distinction  has  been  properly  drawn  between  the  duties  of 
a  carrier  and  of  a  warehouseman.  But  the  party  may  have  so  largo 
a  compensation  as  a  carrier,  as  to  be  sufficient  also  to  remunerate 
him  for  acting  as  warehouseman,  as  is  the  case  with  many  of  the 
canal  companies  :  and  it  is  quite  consistent  with  both  these 
characters,  that  he  will  for  a  certain  time,  until  further  orders,  or 
for  a  reasonable  time,  keep  the  goods,  considering  the  general 
renuuieration  for  carrying  sufficient  to  cover  this  risk  also " 
(Cairns  v.  Jiobins  (1841),  8  M.  &  W.  25b,  at  p.  263  :  Lord 
Ahinf/er,  C.B.).  (88) 
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llu'V  would  not  be  liable  for  loss  by  fire  unless  they  had  been  guilty  of 
(>rdiiiary  negligence  "  {Brodie  v.  Northern  Rail.  Co.,  6  0.  R.  180). 

Where  the  condition  was  that  when  goods  are  addressed  to  consignees  beyond 
the  places  of  the  company's  stations  they  will  be  forwarded  by  public  carriers, 
and  the  delivery  of  the  floods  by  the  company  will  be  considered  as  complete 
:ind  the  responsibility  of  the  company  will  be  considered  to  have  ceased  when 
such  carriers  shall  have  received  notice  that  the  company  is  prepared  to 
deliver  to  them  the  goods  : — Held,  plaintiff  could  not  recover  for  an  injury  to 
the  goods  aiising  after  they  had  left  defendants'  line  (liennie  v.  Northern  Rail 
Co.,  27  U.  C.  C.  P.  153). 

(88)  It  is  well-established  that  the  liability  of  carriers  by  railways  qiid 
carriers  terminates  upon  the  arrival  of  the  goods  carried  at  their  destination 
and  the  expiration  of  a  reasonable  time  afterwards  for  their  delivery. 
Afterwards  the  responsibility  is  reduced  from  that  of  insurers  to  one  of 
bailees  liable  only  for  neglect  of  duty  (McMillan  v.  Grand  Trunk  Rttil,  Co., 
IG  S.  C.  R.  643). 

Tlie  plaintiff,  during  the  month  of  January,  loaded  defendants'  vessel, 
which  was  frozen  in  the  ice  in  Port  Hope  harbour,  with  a  cargo  of  peas  to  be 
carried  in  the  vessel  on  the  opening  of  navigation  to  Kingston.    While  the 
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goods  were  so  on  board,  the  vessel  struck  a  sunken  rock,  unknown  to  all 
parties,  at  llie  bottom  of  tlie  Imrbonr,  which  broke  a  hole  in  the  vessel's 
bottom,  causing  her  to  sink,  and  lamugin^  tlie  cargo: — Uelil,  that  tlie 
defendants  were  exonerated  by  virtue  of  Doni.  Statute,  37  Vict.  c.  26,  s.  1  (1), 
now  Cons.il.  Statute  (1886),  c.  82.  This  statute  provides  that  carriers  by 
water  shall  be  liable  for  the  loss  of  or  damage  to  gnodn  intrusted  to  them  for 
conveyance,  except  that  they  shall  not  be  liable  to  any  extent  whatever  to 
make  good  any  loss  or  damage  happening  without  their  actual  fault  or 
privity,  or  the  fault  or  neglect  of  their  agents'  servants  or  employees.  J'er 
Gwynne,  J. :  "  When,  under  the  peculiar  circumstances  of  this  country,  a  carrier 
by  water  receives  in  his  ship  while  it  is  fastened  in  the  ice  in  winter,  gocjds 
to  be  carried  by  him  in  the  ship  upon  the  opining  of  navigation,  whether 
he  is  to  be  considered  as  holding  the  goods  until  tlie  opening  of  navigation 
in  the  character  of  a  warehouseman  only,  or  as  a  carrier,  must,  as  it  seems 
to  me,  depend  upon  the  intention  and  agreement  of  the  parties  in  each 
particular  case  ;  for  although  the  responsibility  of  a  carrier  attaches  in  respect 
of  goods  delivered  to  liim  for  carriage  upon  the  delivery  of  the  goods,  that 
cannot  deprive  the  parties  of  tlie  right  to  contract  that  when  the  goods  are 
placed  on  board  the  ship  in  which  they  are  intended  to  be  carried,  they  shall 
be  held  in  the  ship  as  in  a  warehouse  and  subject  only  to  the  responsibility  of 
a  warehouseman,  and  when  nothing  is  said  expressive  of  the  intention  we 
must  infer  the  intention  from  theiracts"  {Cluxlon  v.  Dixon,  27  U.  C.  C.  P.  170). 
When  in  an  action  agfvinst  common  carriers  from  Kingston  to  Montreal,  it 
was  proved  that  the  plaintiff  had  sent  his  goods  to  the  defendants  at  a  season 
of  the  year  when  they  could  not  be  forwarded,  and  the  defendants  received 
them  into  their  store  at  Kingston  to  lie  forwarded  at  the  eailiest  ojiportunity, 
and  before  the  navigation  had  opened,  or  time  for  transportation  had 
arrived,  they  were  destroyed  in  the  defendants'  storehouse  without  their 
default  by  an  accidental  fire,  and  a  verdict  was  found  for  the  plaintifl"  :— 
Held,  that  it  ought  to  have  been  distinctly  left  to  the  jury  to  find  whether  the 
defendants  received  the  goods  only  as  warehousemen  until  the  opening  of 
navigation  or  whether  their  liability  as  carriers  commenced  from  the  moment 
of  their  receipt,  and  it  not  having  been  so  left  to  them,  the  Court  granted  a  new 
trial.  Per  liohinson,  C.J.  :  "Nothing  is  better  settled  than  that  in  the  case  of 
common  carriers  the  rule  which  makes  them  in  ell'ect  insurers  against  all  risks 
(acts  of  God,  and  the  King's  enemies  excepted)  is  inflexible."  Per  Jones,  J.  : 
"  In  this  province  [U.  C,  now  Ontario]  the  persons  commonly  designated  as 
forwarding  merchants  arc  those  who  receive  goods  in  their  own  warehouses 
to  be  forwarded  in  their  own  vessels,  on  their  own  account,  and  are  therefore 
common  carriers.  A  warehouseman  is  a  person  who  receives  goods  to  be 
stored,  subject  to  the  order  of  the  owners,  receiving  a  compensation  for  sucli 
storage.  A  wharfinger  is  in  general  also  a  warehouseman,  having  a  warehouse 
in  connection  with  his  wharf,  and  is  a  person  who  receives  goods  to  store  or 
ship.  Neither  the  wharfinger  nor  warehouseman  are  liable  as  common  carriers, 
being  only  responsible  for  negligence  on  the  part  of  themselves  and  their 
servants.  If  the  person  is  at  the  same  time  a  warehouseman  and  a  carrier 
like  the  present  defendant,  and  he  receives  goods  into  his  warehouse  to  be 
forwarded  according  to  the  future  orders  of  the  owners,  if  the  goods  are  lost 
by  fire  before  such  orders  are  received  or  the  goods  are  put  in  transitu,  he  is 
not  chargeable  as  a  common  carrier,  but  only  as  a  warehouseman ''  (Ham  v. 
McPhersmi,  6  U.  C.  Q.  B.  (o.s.)  360).  -^       •    ■ 
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"  Looking  ivt  the  natui "  of  their  business,  etc.,  the  necessity  of  immediate 
(k'liveiy  out  of  their  cars  is  npiiarent,  and  the  terminus  of  tlie  transport  being 
reached,  the  duty  of  common  carriers  is  fulfilled  by  placing  them  in  a  safe 
place,  alike  safe  from  the  weallur  and  from  the  danger  of  loss  or  theft ;  and 
whatever  the  responsibility  the  ilel'ejidants  incurred,  if  that  safe  place  were  one 
under  their  own  charge  and  coutiol,  it  assuredly  is  not  the  responsibility  of  a 
roinmon  carrier"  (Inman  v.  Biiffulo  and  Lake  Huron  Rail,  Co.,  7  U.  C.  C.  P. 
325 :  Draper,  C.J.). 

Defendants  received  2,000  bundles  of  hoop  iron  to  be  carried  to  London 
(Out.)  and  delivered  at  their  station  there  to  the  plaintiff.  On  its  arrival,  the 
plaintill's  having  no  agent  in  London,  and  liviii};  in  Montreal,  defendants  sent 
to  them  their  advice  note  of  the  arrival,  and  unloaded  the  iron  in  their  yard, 
where  it  remained  for  nearly  three  weeks,  aiul  was  injured  by  rust  and 
exposure ; — HcU,  that  the  defendants  as  common  carriers  were  not  liable. 
Eighteen  bundles  were  missir.g,  and  the  defendants'  ollicer  not  having  checked 
the  number  taken  out  of  the  cars  coidd  only  say  that  if  the  2,0<H)  bundles 
arrived  there  it  was  all  placed  in  the  yard,  and  must  have  been  stolen  from 
there  : — Held,  defemlants  were  liable  for  the  eighteen  bundles. 

"  It  is,  we  think,  clear  and  well  settled  from  numerous  cases  that  the  duty  of 
tlie  defendants  as  common  carriers  was  fulfilled  and  ceased  when  they  deposited 
the  goods  at  the  London  station,  to  which  place  they  were  consigned  for 
delivery.  If  the  consignee  of  goods  or  some  pei-son  on  his  part  is  not  at  a 
btation  to  take  delivery  of  the  goods,  or  the  consignee  is  not  known  there  or 
cannot  be  found,  it  is,  we  suppose,  in  such  a  case  the  duty  of  defendants  to 
deposit  the  goods  in  a  place  of  safety  and  ready  to  be  delivered  to  the  parties 
when  called  fur,  and  it  may  be  their  duty  to  take  care  of  them  for  a  reasonable 
time  ;  but  for  whatever  may  happen  to  the  goods  after  they  were  discharged 
from  the  cars  and  deposited  in  a  warehouse  or  other  place  the  liability  of  the 
defendants,  if  any,  would  be  that  of  warehousemen,  and  not  as  carriers" 
(Hall  V.  Gra7id  Trunk  Hail.  Co.,  34  U.  C.  Q.  B,  517  :  Moirison,  J.). 

Under  a  condition  in  a  railway  shipping  bill  the  delivery  of  goods  was  to 
l)e  considered  complete,  and  the  responsibility  of  the  company  to  terminate, 
wlien  the  goods  were  placed  in  the  company's  warehouse  at  their  destination  : — 
Held,  that  the  station  was  the  destination  of  the  goods,  and  not  the  village  of 
tiie  same  name  five  miles  oil",  and  that  the  duty  of  the  common  carrier  ceased 
when  the  goods  were  placed  in  the  company's  shed. 

"  Having  regard  to  the  various  cases,  and  after  carefully  analysing  the 
(lirt'erent  authorities  cited,  I  have  come  to  the  conclusion  that  the  principle  of 
law  which  must  govern  is  that  the  consignee  must  have  a  reasonable  time 
within  which  to  take  away  the  goods,  and  that  reasonable  time  begins  from 
notice  or  knowledge  ;  what  is  notice  or  knowledge  turns  on  the  facts  in  each 
case,  the  custom  of  the  carrier  and  the  practice  of  the  party  or  consignee. 
It  is  laid  down  in  the  case  of  Chapman  v.  Great  IFestem  Rail,  Co.,  5  Q.  B.  D. 
278  (the  principles  of  which  govern  this  case),  that  if  notice  by  the  carrier  to 
the  consignee  is  not  absolutely  necessary,  there  must  be  knowledge  by  the  cou- 
bij^nee  of  the  date  of  the  arrival  of  the  goods,  or  such  facte  must  exist  as  would 
charge  him  with  neglect  if  he  had  not  knowledge,  and  that  time  begins  from 
knowledge,  either  actual  or  imputed  "  (Richardson  v.  Canadian  Pacific  Rail. 
Go.,  19  0.  R.  369  :  per  Bote,  J.). 
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3.  "  There  are  Hovcral  canes  in  whieli  the  (juestion  has  been  very 
much  discussed  us  to  when  a  carrier's  liability  ceases  as  an  insurer, 
and  his  liability  ischan;fed  into  that  of  a  warelionsenian.  Sm-h,  for 
instance,  as  (rutl/Je  v.  /ioiirne  ( 18:58),  1  Uin^'.  N.  ( '.  'Mi  and  Cairns  v. 
RohiiiK  ( 18-11),  8  M.  &  W.  2r)8.  In  the  first  a  Hre  liad  taken  jdace 
after  the  ^oods  had  been  put  from  on  board  defendant's  ship  on  to 
a  wharf,  and  the  liability  of  the  carrier  was  held  still  to  continue. 
In  the  otiier,  a  similar  case,  there  liuvinij;  been  delay  in  the  owner, 
the  carrier  was  still  held  liable^  for  the  loss  of  the  floods  as  bailee 
for  reward.  But  I  do  not  think  there  has  been  any  case  decided 
to  this  extent,  that,  because  the  owner  of  goods  was  idle  and 
blameable  for  leaving  them  in  the  carrier's  hands,  therefore  ho  as 
bailee  held  them  under  no  resj.onsibility  whatever  "  (Afitchell  v. 
Lancashire  and  Yorkshire  Rail,  Co.  (1875),  L.  K.  10  Q.  B.  256,  at 
p.  2G0  :  Blackburn,  J.). 

Raihcaij  Cloak  Boom. 

It  would  seem  that  railway  companies  receive  goods  and  ware- 
house them  in  their  cloak  rooms  not  in  their  capacity  of  carriers 
but  as  common  law  bailees.  (See  J'^an  Toll  v.  South  /'Jastern  Hail. 
Co.  (1862),  12  C.  B.  (n.h.)  75,  and  Fratt  v.  South  Eastern  Bail. 
Co.,  [1897]  1  Q.  B.  718.) 


(c)  Beceipt  of  Ooods  by  Consignee  Arom  the  Master  of  a  Vessel. 

It  is  the  duty  of  the  consignee  to  take  his  goods  from  the 
master  when  the  latter  has  done  his  part  of  the  unloading.  If  no 
time  for  unloading  is  specified,  the  consignee's  obligation  is  to  take 
discharge  in  a  reasonable  time.  "  Reasonable  time  "  depends  upon 
the  circumstances  which  actually  exist,  provided  that  these  circum- 
stances, in  so  far  as  they  involve  delay,  have  not  been  caused  or 
contributed  to  by  the  consignee. 

1.  "  It  is  the  duty  of  the  consignee  to  take  his  goods  from  the 
master  when  he  has  done  his  part  of  the  unloading.  No  time 
for  unloading  being  specified,  the  obligation  of  the  defendants  to 
accept  delivery  was  that  which  is  implied  by  law  ;  in  other  words, 
a  reasonable  time.  But  this  does  not  solve  the  difficulty.  The 
questions  still  remain — What  is  a  reasonable  time  ?  How  is  it  to 
be  ascertained  ?  Is  it  to  be  ascertained  with  reference  to  what 
is  usual,  and  can  be  foreseen  and  provided  for  ?  or  with  reference 
to  the  events  which  actually  happen,  whatever  they  may  be  ?  The 
defendants  did  all  they  could  under  the  circumstances  which 
happened.  Were  they  bound  to  do  more  ?  It  might  bo  naturally 
expected  that  those  questions  would  by  this  time  be  clearly  settled 
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ono  way  or  other  by  authority  ;  but  this  is  by  no  means  the  case. 
The  leadin;^  decisions  are  ditHcult  to  reconcile,  and  the  opinions  of 
eminent  judges  are  by  no  means  in  accord.  ...  It  appears 
to  me  most  in  accordance  with  principle  to  act  upon  the  maxim, 
'  /.('.v  non  coijll  ml  iiuposs/hiUa.'  We  have  to  deal  with  implied 
()ltlin;ations,  and  I  am  not  aware  of  any  case  in  which  an  obligation 
to  pay  damages  is  ever  cast  by  implication  upon  a  person  for  not 
doin;^  that  which  is  rendered  impossildo  by  causes  beyond  his 
control.  Where  no  time  for  unloading  is  fixed  by  contract 
the  merchant  s  obligation  is,  in  my  opinion,  to  use  all  reasonable 
diligence  under  the  circumstauvies  which  exist  at  the  time  of 
unloading,  unless,  indeed  as  in  Jlill  v.  fdle  (Ibl.*)),  4  Camp.  327, 
and  in  other  cases  like  it  those  circumstances  are  attributable  to  his 
own  conduct.  Uidess  he  has  caused  the  delay,  or  miless  it  has 
been  caused  by  his  agents  or  servants,  he  is  in  no  default,  and  the 
loss  to  the  shipowner  must  be  borne  by  him,  not  because  he  is  in 
fault,  but  because  he  is  unable  to  shew  any  default  on  the  part 
of  the  cargo-owner  rendering  him  liable  for  the  delay  from  which 
the  shipowner  has  suffered.  It  sounds  reasonable  to  say  that  he 
who  has  to  find  labour  must  take  the  risk  of  the  labour  market ; 
but  this  proposition  does  not  solve  the  dithculty  :  it  leaves  out  of 
sight  the  time  within  which  the  labour  has  to  be  found.  The 
conclusion  at  which  I  have  arrived  is  in  harmony  with  the 
ordinary  course  of  business  ;  for  there  are  two  well-known  forms 
of  contract,  one  with  and  the  other  without  a  specified  number 
of  days  for  unloading.  If  the  first  form  is  used,  the  risk  of  a 
strike  falls  on  the  merchant ;  if  the  second  form  is  used,  it  does 
not,  and  the  risk  falls  on  the  shipowner,  not  because  he  has  agreed 
to  bear  it,  but  because  he  is  unable  to  throw  it  on  the  merchant " 
(Hick  V.  Rodocanachi,  [1891]  2  Q.  B.  G2G,  at  pp.  632,  633,  638, 
G39  :  Lindley,  L.J.). 

"  Reasonable  Time  "  depends  upon  the  Circumstances  that  Exist. 

2.  "  If  the  terms  of  the  bills  of  lading  had  required  the  discharge 
to  bo  effected  in  any  particular  number  of  days,  it  is  quite  clear 
that  the  burden  of  the  delay  caused  by  the  difficulty  of  obtjiining 
labour  would  have  fallen  upon  them  [the  respondents  who  were 
consignees  and  holders  of  the  bills  of  lading],  and  it  would  have 
been  no  answer  to  a  charge  that  they  had  failed  to  fulfil  their 
obligation,  to  sjiy  that  the  circumstances  had  rendered  it  impossible 
for  them  to  do  so.  The  bills  of  lading  in  the  present  case  contained 
uo  such  stipulation,  and,  therefore,  in  accordance  with  ordinary 
and  well-known  principles  the  obligation  of  the  respondents  was 
that  they  should  take  discharge  of  the  cargo  within  a  reasonable 
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tinio.  Tlio  (luostlon  is,  has  the  appollant  [tlio  sliipownor]  proved 
that  this  rcasonahlc  timo  lias  hocn  cxt'ocih'tl  ?  This  ih'pciuls  upon 
what  c'irc'uiiistanocs  may  ho  taken  into  c'onsi(h'ratioii  in  (h'tcrniininfj; 
whether  more  than  a  reasonable  time  was  oecu])ie(l.  .  .  . 
My  Lords,  there  appears  to  me  to  bo  no  direct  autlu>rity  upon  the 
point.  .     .     I  would  observe,  in  the  first  place,  liiat  there  is  of 

course  no  such  thin^i;  as  a  reasonable  timo  in  the  abstract.  It 
must  always  d<>pend  upon  circumstances.  U|)on  'the  ordinary 
circumstances  '  say  the  learned  counsel  for  the  appellant.  Hut 
what  may  without  impropriety  1)0  termed  the  ordinary  circum- 
stances ditt'er  in  jiarticular  ports  at  different  times  of  the  year.  As 
re;>ards  the  practicability  of  discliar<fin^-  a  vessel  they  may  differ 
in  sunnner  and  winter.  A^ain.  weather  increasin<>;  the  difficulty 
of,  though  not  preventinii',  the  discharge  of  a  vessel  may  continue 
for  so  lon<i"  a  period  that  it  may  justly  i)o  termed  extraordinary. 
Could  it  be  contended  that  in  so  far  as  it  lasted  i)eyond  the 
ordinary  period  the  lUday  caused  by  it  was  to  be  excluded  in 
determining  whether  the  cargo  had  been  discharged  within  a 
reasonable  time?  It  appears  to  me  that  the  appellant's  contention 
would  involve  constant  difficulty  and  dispute,  and  that  the  only 
sound  principle  is  that  the  'reasonable  time  '  shoidd  depend  on  the 
circumstances  which  actually  exist.  If  the  cargo  has  been  taken 
witli  all  reasonal)le  dis[)atch  under  those  circtnnstances  I  think  the 
obligation  of  the  consignee  has  been  fulfilled.  When  I  say 
the  circumstances  which  actually  exist,  I,  of  course,  imply  that 
those  circumstances,  in  so  far  as  they  involve  delay,  have  not  been 
caused  or  contributed  to  by  the  consignee.  I  think  the  balance  ol 
authority,  both  as  regards  the  cases  which  relate  to  contracts  by  a 
consignee  to  take  discharge,  and  those  in  which  the  (juestion  what 
is  a  reasonable  tinu>  has  had  to  be  answered  when  analogous 
oblijiations  were  under  consideration,  is  distinctly  in  favour  of  the 
view  taken  by  the  court  below"  (//Irk  v.  liai/inoiul  and  Behl, 
[181)3]  A.  C.  22,  at  pp.  28,  29  :  Lord  JJersc/iell,' L.C.). 


(d)  Delivery  according  to  Custom  and  Usage. 

Litjlitirmen — Custom  of  R/rtr  Thames. 

1.  In  Catleijx,  Wlntviiujham  (17it2),  1  I'eako  150,  Lord  Keiujon 
held  that  he  custom  of  the  river  Thanu'S  tliat  lighters  were 
left  by  the  side  of  the  ship  till  completely  loaded,  and  that  the 
captain  of  the  ship  was  obliged  to  watch  them  during  that  time, 
luidoubtedly  governed  the  parties  in  the  aljsence  of  a  special 
contract  limiting  the  captain's  dvty,  and  that  the  captain  could  do 
no  act  of  his  own  without  the  consent  of  the  other  party. 
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2.  "  A  custom  iippoars  to  have  been  evolved  ainonfj;  the  persons 
en<fa^('d  in  importii)^  timber  cart^ocs  into  the  Thames  by  way  of 
addition  to  the  terms  of  the  written  contract.  If  that  custom 
contradicts  tlie  express  terms  of  the  charter-{)arty,  then  it  is  a  bad 
custom  so  far  as  it  is  sought  to  apply  it  to  a  charterparty  in  such 
t(M-ms.  lint,  if  the  custom  is  consistent  with  tho  terms  of  tho 
charterparty,  so  tliat  the  two  may  fairly  stand  together,  then  tho 
custom  must  be  taken  to  bo  incorporated  into  the  written 
contract,  and  the  court  must  construe  that  contract  accordingly  " 
{Aktieselkah  IM/'os  v.  Ekman  and  Co.,  [1897]  2  Q.  B.  83,  at  p.  87: 
Lord  Esher,  M.R.)-  W 

Deliveri/  accord! ng  to  Usage  of  a  Partlcidar  Port. 

I).  "The  general  i)rinciple  seems  to  be  that,  wliero  goods  are 
consigned  to  a  j)articular  port,  delivery  is  to  be  ma<le  according  to 
the  usage  which  prevails  at  that  jjort.  For  instance,  where  goods 
are  to  be  delivered  '  at  the  i)ort  of  Carditl','  the  shipowner's  contract 
is  fulfilled  if  he  delivers  them  at  the  particular  part  of  the  port 
where  goods  of  that  class  are  required  to  bo  delivered.  So,  if 
delivery  is  by  the  usage  of  tiio  port  to  bo  made  in  a  certain 
manner,  a  delivery  in  that  manner  satisfies  the  shipowner's  under- 
taking to  deliver  at  the  port,  unless  there  be  something  in  the 
terms  of  the  contract  inconsistent  with  it"  (I'etrocochino  \.  Bott 
(1874),  L.  R.  9  C.  P.  355,  at  pp.  360,  301 :  Brett,  J.). 


(e)  Payment  of  Freight  and  Delivery  of  the  Goods  are  usually 
Concurrent  Acts. 

1.  "  Shepard  v.  J}e  Bernales  (J  811),  13  East  5G5  shews  that  the 
clause  in  the  bill  of  lading  [the  consignees  paying  freight]  was 
introtluced  for  the  benefit  of  the  master  only,  and  not  for  that  of 
the  consignor,  and  conse(|uently  the  master  is  not  bound  to  the 
consignor  to  withhold  the  delivery  of  the  goods  unless  the  con- 
signee or  his  assigns  pay  the  freight.  In  C/n-lxty  v.  I'ow  (1808), 
1  Taunt.  300,  the  Court  of  (Jommon  Pleas  held,  that  the  master 
was  not  bound  at  his  |)eril  to  insist  ui)on  his  freight  at  the  time  of 
delivering  the  goods;  but  tliat  if  he  delivered  the  goods,  and  could 

Canadian  Cases. 

(8!))  "There  is  certainly  a  mercantile  conRtruction,  as  distinfjuislu..!  from 
tlie  literal  constructiim,  ot  mercantile  documents,  which  is  given  efl'ect  to  hy 
Ihe  courts  when  the  iisnge  or  custom  of  trade  has  sanctioned  the  mercantile 
method  of  construction.  But  such  usage  or  custom  must  be  reasonable,  and 
it  must  not  be  repugnant  to,  or  inconsistent  with  the  contract "  (Murton  v. 
Kingston  and  Montreal  Forwarding  Co.,  32  U.  C.  C.  P.  372  :  IFilson,  C.J.). 
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not  afterwards  get  the  frei<rht  from  the  consignee,  he  might  sue 
the  merchant  on  tlie  charter-party"  (Domett  y.Beckfonl  (1833), 
5  B.  &  Ad.  521,  at  p.  025  :  Fatteson,  J.). 

2.  •'  Where  two  acts  are  to  be  concurrent,  there  must  be  a 
concurrent  rcadinef*s  on  both  sides, — on  the  one  to  deliver,  and  on 
the  otlier  to  pay.  Each  party  is  entitled  to  see  that  the  other  is 
ready  to  do  his  part :  and  it  is  for  the  jury  to  say  which  is  in 
default  .  .  .  It  is  clear  that  where  two  acts  are  concurrent, 
actual  performance  is  not  necessary  to  enable  one  ])arty  to  maintain 
an  action  ;  hut  that  it  is  enough  to  show  a  readiness  to  perforin 
liis  part.  For  this  the  note  to  Pordatje  v.  Cole,  1  Wins.  Saund. 
320  e.  5  is  a  sufficient  authoi-ity  "  (I'aijnter  v.  James  (1807), 
L.  U.  2  (;.  P.  348,  at  p.  357  :  Montague  Smith,  J.). 

3.  "  Under  an  ordinary  bill  of  lading,  the  freight  would  bo 
payable  concurrently  with  the  delivery  of  the  goods,  which  must 
be  within  a  reasonable  time  after  arrival  "  {Diithiey.  Hilton  (18G8), 
L.  R.  4  C.  r.  138,  at  p.  1-43  :  Keating,  J.). 

4.  *'  Freight  is  ordinarily  payable  on  the  arrival  and  right 
delivery  of  the  cargo"  (ihid,,  Montague  Smith,  J.). 

5.  "  Under  an  ordinary  bill  of  lading,  the  shipowner  is  not 
entitled  to  claim  freight  unless  the  goods  have  arrived  and  he  is 
ready  and  willing  to  deliver  them  "  {ibid.,  p.  144  :  Brett,  J.).  (90) 


Ascertainment  of  Freight  l>g  }reasHrement  upon  Delivery. 

(5.  "The  freight.  howev(>r,  was  not  payable  before  delivery,  and 
could  only  be  ascertained  by  measurement  upon  delivery.  The 
case,  therefore,  was  one  of  those  in  which  the  payment  of  the 
freight  and  the  delivery  of  the  goods  are  concurrent  acts  in  which, 
as  is  shewn  by  the  case  of  Faynter  v.  James  (18G7),  L.  R.  2  i).  P. 
348,  all  that  is  required  from  the  owner  of  the  cargo  is  readiness 
and  willingness  to  pay  at  the  time  of  delivery,  and  in  which  a 
settlement  can  hardly  be  i)ractically  effected  without  some  mutual 
trust  and  accommodation  "  (Miedhrodt  v.  Fitzsimon  (1875),  L.  R. 
6  P.  C.  30t),  at  p.  314  :  Sir  James  W.  Colvile  delivering  the 
judgment  of  the  Judicial  Connnittee). 

Canadian  Cases. 

(90)  Canadian  Locomotive  Co.  v.  Copelund,  16  0.  A.  R.  322. 

"  There  can  be  no  question  of  the  right  of  the  shipowner,  in  the  absence  of 
stipulations  whicli  are  not  contained  in  tliis  charter-party,  to  retain  liis  lien, 
or  in  other  words  to  ntain  possession  of  the  goods  until  the  freight  is  paid. 
He  must  be  ready  and  willing  to  deliver  the  goods  before  his  claim  I'or  freight 
is  complete,  but  the  freight  must  be  paid  before  he  can  be  required  to  part 
with  his  possession  "  {IVinchcster  v.  Bushy,  16  S.  C.  R.  353  :  Patterson,  J.). 
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Destruction  of  the  Aferrhantahle  Character  of  the  Goods  disentitles 
the  Carrier  to  receive  Freight.  (91) 

7.  "  A  lar^e  part  of  tlie  carfjo,  as  much  as  700  tons,  consisted  of 
(hitos.  The  vessel  [after  being  in  collision  and  sunk]  was  raised 
and  taken  into  dock.  The  first  question  to  be  dc^cided  in  this  case 
is  whether  any  freight  was  payable  in  respect  of  the  dates.  If  it 
was,  then  there  was  a  profit  on  the  charter  freight.  If  none  was 
j)ayal)le,  there  was  no  profit.  Whether  or  not  freight  was  payable 
on  the  dates  (l(»pended  upon  their  condition.  The  evidence  went 
to  shew  that  they  were  saturated  with  sewage  and  were  in  a  state 
of  fermentation  and  putrefaction,  and  were  unquestionably  unmer- 
chantable as  dates.  It  was  indeed  sufrcested  that  thev  still  retained 
the  appearance  of  dates  ;  but  if  by  that  suggestion  was  meant  that 
nothing  less  than  total  destruction  of  the  goods  would  disentitle 
the  shipowner  to  receive  his  freight,  I  can  only  say  that  that  ancient 
view  of  the  matter,  which  was  put  forward  in  Cocking  v.  Fraser, 
Park  on  Insurance,  8th  Ed.  Vol.  i.  p.  247,  cannot  be  treated  as  law 
at  the  present  day.  Total  destruction  is  not  .lecessary,  destruction 
of  the  merchantable  character  of  the  goods  is  sufficient ;  and,  in 
accordance  with  the  principle  recognised  in  Bou.r  v.  Sahndor 
(18:U;),  3  Bing.  N.  C.  2GG,  Dakin  v.  O.rleg  (18t)4),  15  C.  B.  (n.S.) 
tilt),  and  Dnthie  v.  Hilton  (18G8),  L.  R.  4  C.  P.  138,  I  hold  that 
the  plaintiffs  were  not  entitled  to  receive  freight  in  respect  of  these 
dates  "  (As/ar  and  Co.  v.  Blundell,  [1895]  2  Q.  B.  19G,  at  pp.  200, 
201  :  Matheio,  J.). 

8.  "There  is  a  perfectly  well  known  test  which  has  for  many 
years  been  applied  to  such  cases  as  the  present — that  test  is  whether, 
as  a  matter  of  business,  the  nature  of  the  thing  has  been  altered. 
The  nature  of  a  thing  is  not  necessarily  altered  because  the  thing 
itself  has  been  damagetl  ;  wheat  or  rice  may  be  damaged,  but  may 
still  remain  the  things  dealt  with  as  wheat  or  rice  in  business.  But 
if  the  nature  of  the  thing  is  altt'red,  and  it  becomes  for  business 
purposes  something  else,  so  that  it  is  not  dealt  with  by  business 
people  as  the  thing  which  it  originally  was,  the  question  for 
determination  is  whether  the  thing  insured,  the  original  article  of 
commerce,  has  become  a  total  loss.    If  it  is  so  changed  in  its  nature 

Canadian  Casea. 

(91)  "  I  feel  it  impossible  to  dispose  of  this  case  without  adverting  to  the 
proved  fact  that  in  relation  to  a  portion  of  the  cargo  absolutely  destroyed  by 
perils  of  the  sea  freight  insured  to  the  plaintiff  was  not,  and  after  the  disaster 
could  not  have  been  earned  by  him  "  {Wilsmi  v.  MerclMnti  Marine  Iimirance 
Co.,  3  N.  S.  R.  81  ;  IFilkins,  J.). 


I  .'b^' 


518 


BAILMENTS   FOR    REWARD. 


by  the  perils  of  the  sea  as  to  become  an  unmerchantable  thing, 
which  no  buyer  would  Ijuy  and  no  honest  seller  would  sell,  then 
there  is  a  total  loss.  That  tost  was  applied  in  the  present  case  by 
the  learned  jud^e  in  t}w  court  Ixdow,  who  decided  as  a  fact  that 
the  dates  had  been  so  deteriorated  tiiat  they  had  become  soinethin<r 
which  was  not  nierchaatalde  as  dates,  ll  that  was  so,  there  was  a 
total  loss  of  the  dates  "  (As/cw  and  Co.  v.  Blunilell,  [1890]  1  Q.  B. 
123,  at  pp.  127,  128  :  Lord  Esher,  M.U.). 

Production  of  Bill  of  Lading. 

"  According  to  English  law  and  the  English  mode  of  conducting 
business,  a  shipowner  is  not  entitled  to  deliver  goods  to  the  con- 
signee without  the  production  of  the  bill  of  lading  "  ( llie  Stettin 
(1889),  14  P.  D.  142,  at  p.  147 :  Butt,  J.). 


(f)  Non-delivery. 
Trover  lies  for  Delivery  to  a  Wrong  Person. 

"  From  the  cases  which  have  been  cited  it  is  clear  that  trover 
lies  against  a  carrier  for  misfeasance  in  delivering  a  parcel  to  a 
wrong  person.  In  Ross  v.  Johnson  (1772),  5  Burr.  2825  a  dis- 
tinction was  taken  between  misfeasance  and  nonfeasance,  and  it 
was  holden  that  trover  would  not  lie  where  a  carrier  had  lost  goods 
by  a  robbery  or  theft,  Lord  Mansfield  and  Aston,  J.,  considering 
that  a  case  of  mere  omission.  But  in  Youl  v.  Ilarhottle  (1791), 
Peake  N.  P.  C  49,  Lord  Kenyon,  referring  to  Ross  v.  ,/ohnson, 
said,  that  where  the  carrier  was  actor,  and  delivered  the  goods  to  a 
wrong  person,  he  was  liable  in  trover.  Abbott,  C.J.,  in  Devereux  v. 
Barclay  iX^Vii),  2  B.  &  Aid,  702,  took  the  same  distinction  between 
omission  and  commission,  and  held  the  defendant  liable  for  having 
done  an  act  which  he  ought  not.  Bayley,  J.,  referred  to  Youl  v. 
Ilarbottle  "  (Steplienson  v.  Hart  (1828),  4  Bing.  47(;,  at  pp.  482, 
483  :  Park;  J.).  (92) 

Canadian  CaseB. 

(92)  "  Where  any  person  holding  property  as  carrier,  warehouseman, 
wharfinger,  etc.,  which  he  knows  to  belong  to  one  person,  and  to  be  subject 
to  his  order,  voluntarily  gives  that  property  to  another  without  the  owner's 
consent,  so  that  the  latter  is  thereby  deprived  of  his  dominion  over  it,  it  is 
evidence  of  conversion  fo  supjiort  an  action  for  trover  "  (Leslie  v.  Canadian 
Central  Rail.  Co.,  44  U.  C.  R.  21  :  Hayarty,  C.J.  ;  and  see  Roach  v.  Canadian 
Pacific  Rail.  Co.,  1  Man.  Rep.  158). 

Wliere  carriers  make  a  wrongful  delivery,  owing  to  a  mistake  on  a  connecting 
line,  they  are  liable  (Crant  v.  Northern  Pacific  Rail.  Co.,  22  0.  R.  645,  and 
21  0.  A.  R.  322). 
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Determination  of  Contract  hi/  Carrier — Canjo-oiotier  s 
Bi(fht  to  Cargo. 

"  What,  is  a  contract  of  alTroiiihtiiiont  ?  It  is  a  contract  that  the 
shipowner  will  carry  tho  ^roods  from  the  port  of  loadinjj;  to  the  port 
of  destination,  and  there  deliver  them  to  the  car;j;o-owner  upon  his 
])aying  the  freight.  The  sliipowner  is  not  entitled  to  the  pay- 
ment of  freiifht  unles.s  he  fulfils  his  part  of  the  contract,  which 
is  to  carry  the  cargo  from  the  port  of  loading  to  the  port  of 
destination,  and  there  be  ready  and  willing  and  able  to  deliver  it. 
Uidess  lie  has  fulfilled  these  conditions  precedent  to  his  right 
to  freight  lie  is  not  entitled  to  freight  at  all.  That  being  so,  if  the 
ship  is  lost  by  perils  of  the  sea,  and  tho  sailors  ar(>  either  lost  too, 
or  are  saved,  nevertheless,  because  the  cargo  has  gone  to  the  bottom 
the  shipowner  cannot  recover  any  freight.  He  has  not  taken  the 
cargo  to  the  port  of  destination,  and  there  been  ready  and  willing 
and  able  to  deliver  it.  Then  arises  the  case  which  is  dealt  with  in 
The  C/to  (1881),  7  P.  D.  5,  where  the  master  and  crew  of  a  ship 
abandon  her  in  mid-ocean,  that  is  to  say,  go  away  with  the 
intention  of  giving  uj)  the  carrying  of  the  cargo  to  the  port  of 
destination.  It  was  argued  in  the  ease  of  T/w  Cito  (1881),  7  P.  D. 
5,  that  if  they  did  that,  that  of  itself  put  an  end  to  the  contract  of 
aifreightment  altogether.  In  the  case  of  T/ie  Cito  it  was  said,  '  No 
they  do  not  by  abandoning  the  ship  put  an  end  to  the  contract  of 
atfreightment  absolutely,  so  that  the  cargo-owner,  who  has  had 
nothing  to  do  with  the  abandonment,  or  considered  whether  it 
was  right  or  justifiable  or  not,  is  bound  to  o- nsider  the  contract 
of  atfreightment  at  an  end.'  But  it  was,  held  that  by  that  abandon- 
ment of  theirs,  the  shipowners  had  done  everything  on  their  side 
to  put  an  end  to  the  contract  of  att'reightment  ;  they  had  given  up 
the  intention  to  fulfil  it,  and  as  far  as  they  could  they  had  given 
uj)  the  power  to  fulfil  it  ;  and  that,  therefore,  gave  the  cargo-owner 
a  right.  What  right  ?  It  does  not  put  an  end  to  the  contract  so 
as  to  bind  him.  It  leaves  him  the  option  of  whether  he  will  treat 
their  abandonment,  which  is  a  thing  done  and  concluded  by  them, 
as  jjutting  an  end  to  tlu^  contract  of  aftVeightment,  or  whether  he 
will  not  ;  that  is  to  say,  whether  he  will  insist  that  the  contract  is 
still  in  existence  if  they  can  complete  the  contract.  The  judgment 
went  further,  for  it  showed  what  was  the  limit  of  time  during  which 
the  cargo-owner  could  exercise  that  option.  The  court  did  not 
determine  whether  if  the  shipowner  could  get  possession  of  his  ship 
before  the  cargo-owuer  had  made  his  election,  and  brought  the 
cargo  in  the  ship  to  the  end  of  the  voyage,  so  as  to  be  willing  and 
ready  and  able  to  deliver  it — it  did  not  determine  that  he  migh', 
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not  then  insist  upon  the  fVci^lit.  It  did  not  decide  that  point.  But 
it  decided  this,  that  if  at  any  time  before  ho  was  in  tliat  position, 
viz.,  wlien  ho  had  got  the  ship  at  the  port  of  dostinution  with  the 
cargo  in  her,  ready  and  willing  and  able  to  deliver  it — that  if  at 
any  time  before  that  the  cargo-owner  exercised  his  power  of 
election  which  was  given  to  him,  and  which  the  shipowner  could 
not  take  away,  and  the  cargo-owner  manifested  his  intention  to 
treat  the  contract  of  affreightment  as  at  an  end,  then  it  is  at  an  end, 
and  the  cargo-owner  is  entitled  to  sav  so.  Ho  is  then  entitled  to 
have  his  cargo  as  if  there  were  no  contract  of  affreightment  with 
anyone.  If,  therefore,  he  could  find  the  ship  himself,  derelict  on 
the  ocean,  he  could  not  take  the  ship  as  his  own  ;  he  would  not  be 
obliged  to  bring  her  into  port,  though  if  he  did  so  he  might  claim, 
I  suppose,  as  a  salvor  ;  but  ho  might  with  his  own  crew  on  board 
a  tug,  or  any  other  ship  sent  out,  take  the  cargo  as  his  own  cargo 
and  bring  it  home  himself.  Then  he  certainly  would  not  be  bound 
to  pay  freight.  If  he  found  the  cargo  at  an  intermediate  port,  and 
if  nobody  had  a  claim  to  keep  that  cargo,  the  shipowner  having 
abandoned  the  ship  and  the  contract,  the  cargo-owner  would  insist 
that  he  had  a  right  to  take  that  cargo  away,  and  there  would  be 
nobody  to  prevent  him.  He  would  have  a  right  to  take  it  away, 
and  he  would  have  to  pay  no  freight"  {The  Ariio  (1895), 
8  Asp.  M.  C.  5,  at  pp.  G,  7  :  Lord  Esher,  M.R.). 

Proof  of  Non-delivery. 

The  consignee  is  bound  to  give  some  evidence  of  the  non- 
performance of  the  carrier's  contract.  This  is  done  by  merely 
showing  non-delivery  of  the  goods. 

1.  The  plaintiff,  a  linen-draper  at  Holywell,  in  Flintshire,  had 
ordered  goods  from  Shrewsbury  to  bo  sent  by  the  defendants'  stage 
coach.  The  consignor  of  the  goods  proved  the  giving  the  parcel  to 
the  defendants'  coachman,  and  that  it  was  directed  to  the  plaintiff', 
and  was  worth  15/.  To  shew  that  it  never  came  to  hand,  the 
plaintiff's  shopman  was  called,  who  did  not  know  of  the  delivery, 
but  believed  it  could  not  have  been  delivered  without  his  know- 
ledge. The  defence  set  up  was,  the  usual  carrier's  5/.  notice. 
The  shopman  of  the  plaintiff  was  cross-examined,  to  show  that  the 
plaintiff'  read  the  notice  in  the  ('hester  Chronicle  ;  but  he  did  not 
know  whether  the  plaintiff  read  that  paper  or  not.  The  consignor 
admitted,  that  he  read  the  paper,  but  never  observed  the  notice. 

Hullock,  B.,  considered,  that  the  evidence  of  non-delivery  was 
sufficient  to  call  on  the  defendants  to  prove  a  delivery  by  their 
porter,  or  some  other  witness;  because  the  plaintiff  could  not  be 
expected  to  prove  a  non-delivery  better  than  he  has  done.     As  to 
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the  proof  of  notice,  ihot  had  failed  altogether  (Griffitlis  v.  Lee 
(1823),  1  C.  &  P.  110,  at  p.  111).  (93) 

2.  The  defendant  was  the  proprietor  of  a  general  booking-office  ; 
plaintiffs  wore  tailors  and  left  at  the  defendant's  office,  and  paid 
twopence  for  booking,  a  box  of  cloth(>s  made  by  them  for  a 
customer,  and  addressed  to  him.  No  direction  was  given  as  to  any 
particular  conveyance  ;  and  it  ilid  not  ap])ear  that  any  desire  had 
been  expressed  on  the  subject  by  the  consignee.  The  box  never 
reacheil  its  destination  or  was  accounted  for. 

"  The  defendant  was  not  a  carrier,  but  keeper  of  a  booking- 
office.  His  contract  was,  to  take  care  of  the  box,  that  't  might  bo 
delivered  to  some  carrier,  to  be  conveyed  to  its  destination.  To 
show  a  breach  of  that  undertaking  by  the  defendant,  it  should  have 
been  proved  by  direct  evidence  that  the  box  was  taken  away  while 
in  the  booking-office,  and  lost,  or  that  it  was  never  delivered  to 
any  car.  "er.  No  such  evidence  was  given.  All  the  proof  was, 
that  it  did  not  arrive  at  its  destination  :  but,  in  this  case,  non- 
deliverv  to  the  consignee  was  not  sufficient.  The  decision  in 
Griffiths  V.  Lee  (1823),  1  C.  &  P.  110,  is  correct,  as  applied  to  the 
case  of  a  carrier  but  not  to  that  of  a  book-keeper"  (Gilbart  v. 
Dale  (1836),  5  A.  &  E.  543,  at  p.  54G  :  Pahjson,  J.). 

3.  "  In  the  case  of  a  carrier,  the  law  presumes  that  he  will  do 
his  duty ;  and  a  plaintiff  who  charges  him  with  the  breach  of  it, 
must  give  some  evidence  of  non-performance.  The  fact,  that  the 
goods  have  not  reached  the  consignee,  is  such  evidence  against 
the  carrier,  and  calls  upon  him  to  discharge  himself  by  other  proof. 
So  in  the  case  of  the  keeper  of  a  booking-office  :  to  call  on  him  for 
an  answer  to  such  a  charge  as  the  present,  some  evidence  must  bo 
given  of  the  non-performance  of  his  undertaking  :  but  that  is  not 
(lone  by  merely  shewing  non-delivery  of  the  goods  to  tlie  consitjnee. 
Sujjpose   goods  were  left  with  a  carrier  to  be  taken  by  him  to 


CanadUii  Cases. 

(93)  "Then  how  does  the  defendunt  exonerate  himself  from  the  first 
presumption  against  him  [the  goods  being  in  tlie  jiossession  of  a  stranger] 
arising  from  this  undisputed  fact  /  In  the  first  place,  he  alleges  that  he  placed 
tlie  goods  in  question  on  the  wharf,  which  he  says  was  all  that  he  was  in  law 
bound  to  do,  and  that  it  was  the  duty  of  the  consignee  to  seek  out  his  own 
goods.  The  answer  to  this  is,  in  my  judgment,  plain.  The  law  required  the 
master  to  give  notice  to  the  plaintiffs'  agent  of  the  arrival  of  the  goods.  The 
defendant  assumes  that  all  the  captain  had  to  do  was  to  remain  passive,  and  to 
let  the  several  consignees  select  and  carry  away  their  respective  goods.  The 
authorities  cited  and  many  others  shew  that  this  was  not  so,  but  that  the 
captain  was  bound  to  allot,  and  deliver  the  cargo  to  the  respective  owners,  or 
at  least  to  place  them  on  the  wharf  properly  distributed"  {Ontario  Salt  Co,  v, 
Larkin,  36  U.  C.  Q.  B.  489  :  Strong,  J.). 
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York,  and  tVom  thenco  forwarded  to  E(linbur<jh,  would  it  be 
sufficient,  in  an  action  afjjainst  him  for  no^fli^cncc,  to  xlicw  that  tlio 
go'ds  did  not  reach  Edinhurtrli  ?  "  (Ih/d.,  at  p.  517  :  C(>lei'i(l<fi',J,). 

4.  "The  ease  falls  [irecisoly  within  tlio  principle  stated  by 
Colcrhiift,  J.,  in  (jilhurt  v.  Dale  (IHHO),  T)  A.  &  E.  ')i:),  at  i».  r)17. 
The  plaintiff  was  bound  to  ^ive  some  (evidence  of  the  non- 
performance of  the  defendants'  contract.  It  appears  that  the 
poi  :nanteau  was  {j;iven  to  one  of  the  company's  jjorters  on 
the  platform  of  the  Midland  Hallway,  to  be  forwarded  by  the 
Bristol  and  Exeter  Railway  to  Torquay  ;  and  that  it  never  reached 
its  destination.  There  was  no  evidence  to  shew  what  became  of  it, 
— nothing  whatever  to  shew  where  the  fault  lay.  Th  '  jud^^e  of 
the  county  court  was  clearly  wron^^  in  point  of  law,  in  determining 
that  there  was  evidence  of  non-performance  of  their  contract  on 
the  part  of  the  Midland  Railway  Company  "  (  The  Midland  Rail. 
Co.  v.  Bromley  (185G),  17  C.  B.  372,  at  p.  381  :  Cresswell,  J.). 


(g)  Neglect  or  Refusal  by  Consignee  to  Accept  Ooods,  and  Carrier's 
Duty  and  Expenses  thereon.  (1)4) 

When  the  transit  is  at  an  end  and  the  consignee  neglects  or 
refuses  to  accept  the  goods  tendered  to  him,  the  carrier  must 
conduct  himself  as  a  reasonable  man  would  ilo  mider  the  circum- 
stances, and  he  is  entitled  to  charge  for  expenses  [)roperly  incurred 
in  so  doing. 

A  carrier  is  not  bound  to  inform  the  consignor  of  the  consignee's 
refusal  to  receive  the  goo<ls.  Such  a  course,  however,  may  be 
reasonable. 

Canadian  Cases. 

(94)  "  Tlie  princiiile  involved  in  tliis  case  is  important  an  relates  to  tlie 
duty  of  carriers  on  the  lakes  in  this  province.  Tlio  simple  (piestiou  is, 
whether  a  carrier  is  justified  in  landing  <;oods  at  a  whaif  and  leaving  tlieni 
there,  without  placing  them  in  charge  of  any  person  willing  to  receive  and  be 
responsible  for  them,  because  there  is  no  party  named  in  the  bill  of  lading 
there  to  accept  them,  and  no  one  to  whom  notice  of  their  arrival  can  be 
sent  ....  The  contention  of  the  defendants  in  t^Ms  case  is  shortly  this, 
that  they  carried  the  goods  to  Thunder  Bay,  and  not  being  able  to  find  any 
consignee  or  person  willing  to  take  charge  of  them,  they  left  them  on  a  public 
wharf  there,  and  thus  discharged  themselves  of  all  responsibility.  We  cannot 
agree  that  this  was  a  fulHlment  of  their  duty  "  {Close  v.  Beatty,  28  U.  C.  C.  P. 
470  :  Gait,  J.,  delivering  tlie  judgment  of  the  court). 

Semble,  that  where,  after  enquiry,  the  consignees  or  endorsees  of  a  bill  of 
lading  cannot  be  found,  the  duty  of  the  carrier  is  to  retain  the  goods  until 
they  are  cl.imed,  or  to  store  them  prudently  for  the  owner  (ibid, ;  and  see 
Canadian  Locomotive  Go.  v.  Copeland,  16  0.  A.  R.  322). 
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1.  "The  true  rule  is,  that  wlion  a  consignee  refuses  to  accept  a 
parcel  tendered  to  him  by  a  carrier,  the  carrier  must  conduct  himself 
as  a  reasonable  man  would  do  with  reference  to  it.  I  doubt  if  a 
consignor  has  a  right  to  impose  on  a  carrier  the  burden  of  doing 
anytliing  after  he  has  tendered  th(^  goods.  Hut  assuming  that  he 
has,  it  is  sufficient  if  the  carrier  does  what  is  reasonable.  It  was 
argued  that  the  carrier  must  inform  the  consignor  if  the  consignee 
refuses  to  receive  the;  parcel :  I  wholly  deny  that  as  a  rule  of  law. 
There  may  be  cases  in  which  such  a  course  may  be  reasonable. 
But  in  others  the  consignor  may  not  l)o  known "  {ILidson  v. 
Ba.veiulale  (1857),  2  H.  &  N.  575,  at  pp.  5^1,  582 :  Bramtcell,  13.). 

2.  "  I  agree  that  there  is  no  rule  of  law  binding  a  carrier,  under 
such  circumstances,  to  give  notice  to  the  consignor.  No  trace  of 
such  a  doctrine  is  to  be  found  in  the  books.  No  doubt  in  some 
cases  such   a  course  may  be   proper "   (Idid.,  at  pp.   582,   583  : 

Watson,  B.). 

3.  "  I  di.'isent  from  the  doctrine  propounded  by  the  plaintiffs' 
counsel  thist,  as  a  matter  of  law,  a  carrier  is  bound  to  give  notice  to 
the  consignor  in  the  event  of  a  refusal  by  the  consignee  to  accept 
goods  sent  to  him.  There  may  be  cases  in  which  such  a  course 
may  be  proper"  (Jhid.,  at  p.  583  :  Channell,  B.). 

4.  Defendant  sent  a  horse  by  the  plaintifts'  line  from  King's 
Cross  to  Sandy,  consigned  to  the  defendant  himself  at  Samly,  the 
fare  being  prepaid.  When  the  horse  arrived  at  Sandy  at  10  ]).m., 
there  was  no  one  at  the  station  to  receive  it  on  behalf  of  the 
defendant ;  by  the  direction  of  the  station-master,  the  horse  was 
taken  to  a  livery-stable. 

"  First,  what  was  the  duty  of  the  plaintiffs,  as  carriers,  with 
regard  to  the  horse  ?  and  secondly,  if  they  incurred  any  charges  in 
carrying  out  that  duty,  could  they  recover  them  in  any  form 
of  action  against  the  owner  of  the  horse  ?  Now  in  my  opinion  it 
was  the  duty  of  the  plaintiffs,  as  carriers,  although  the  transit 
of  the  horse  was  at  an  end,  to  take  such  reasonable  care  of  the 
horse  as  a  reasonable  owner  would  take  of  his  own  goods  ;  and  if 
they  liad  turned  him  out  on  the  highway,  or  allowed  him  to  go  loose, 
they  would  have  been  in  default.  Therefore  they  did  what  it  was 
their  duty  to  do.  Then  comes  the  question,  can  they  recover  any 
expenses  thus  incurred  against  the  owner  of  the  horse  ?  As  far  as 
I  am  aware,  there  is  no  decided  case  in  English  law  in  which 
an  ordinary  carrier  of  goods  by  land  has  been  held  entitled 
to  recover  this  sort  of  charoe  amiinst  the  consijinee  or  consiirnor  of 
goods.  But  in  my  opinion  he  is  so  entitled.  It  had  been  long 
debated  whether  a  shipowner  has   such  a  right,  and  gradually, 
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partly  by  custom  and  partly  by  gomo  opinions  of  nutbority  in  tbis 
country,  tbo  ri^jbt  lias  conio  to  ho  ('stal)lish(Ml.  It  was  dearly  belt! 
to  oxirtt  in  the  oaso  of  NoUtra  v.  Ifemh'i'Kou  (IH72),  L.  U.  7  Q.  li. 
225,  at  pp.  2.'{()— 235,  wboro  all  i\w  authorities  on  the  Huhjict  aro 
roviewod  with  very  great  care  ;  and  that  case,  with  some  others, 
was  cited  and  acted  upon  hv  the  Privy  Council  in  the  recent  case 
of  Cur,io  KrA,yos  (1873),  L.  U.  5  V'.V.  13i.  The  IVivy  Council 
is  not  a  court  whoso  decisions  are  l>iudin<i  ou  us  sitting  bore,  hut 
it  is  a  court  to  whoso  decisions  I  should  ceriainly  on  all  occasions 
give  great  weight,  and  their  judgment  on  this  point  is  clearly  in 
accordance  with  reason  and  justice.  It  was  there  (at  jip.  IGl, 
165)  said  (after  referring  to  the  observations  of  Sir  James 
Mans/ield,  C.J.,  in  Chrinljj  v.  /Axf  (18()H),  1  Taunt.  300), 'The 
precise  jjoint  does  not  seem  to  have  been  suhseciuently  decided  ; 
but  several  cases  have  since  arisen  in  which  the  nature  and  scope 
of  the  duty  of  tbo  master,  as  agent  of  the  merchant,  have  been 
examined  and  defined.'  Then,  after  citing  the  cases,  the  judgment 
proceeds  :  'It  results  from  them  that  not  merely  is  a  power  given, 
but  a  duty  is  cast  on  the  master,  in  many  cases  of  accident  and 
emergency,  to  act  for  the  safety  of  the  cargo,  in  such  manner 
as  may  be  best  under  the  circumstances  in  which  it  may  be  placed  ; 
aud  that,  as  a  correlative  right,  be  is  entitled  to  charge  its  owner 
with  the  expenses  properly  incurred  in  so  doing.'  That  seems 
to  me  to  be  a  sound  rule  of  law.  That  the  duty  is  iini)osed  u{)oii 
tbo  carrier,  I  do  not  think  anyone  has  doubted  ;  but  if  there  wer" 
that  duty  without  the  correlative  right,  it  would  be  a  nuinifest 
injustice "  ((7 /'i^ai  Northern  Rail.  Co.  v.  Swaffield  (1874),  L.  11. 
9  Ex.  132,  at  pp.  137,  13«  :  roUovk,  B.).  (95) 

Canadian  Cases. 

(95)  "  It  is  clear  that  in  the  case  of  a  ship,  where  the  time  of  arrival  is 
uncertain,  and  where  the  consignee  may  not  know  with  any  degree  of  certainly 
when  the  vessel  may  arrive,  the  duty  of  the  carrier  is  to  give  notice  "  {liichanhuH 
v.  Canadian  Pacific  Rail.  Co.,  19  0.  It.  374  :  Rose,  J.). 
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TITLE  OF  THIRD  PERSON. 

A  carrier,  as  a  ffonoral  rulo,  cannot  tUsputo  tho  tith*  of  his 
custoinor. 

A  carrier  is  protected  aj^ainst  the  pseudo-owner,  in  the  event  of 
th(^  rightful  owner  chiiining  the  goods,  and  their  being  given  up  to 
him. 

See  also  ante,  ]\  J>1,  ('haj)ter  II. — Deposit  ;  Section  IX. — Title 
of  Third  Person  to  Deposit  ;  and  post,  Section  XX. — Stoppage 
in  transitu. 

1.  "Tho  defendants  were  common  carriers,  and  therefore  hound 
to  receive  the  goods  tor  carriage.  They  could  make  no  incpiiry  as 
to  tho  ownership.  Tliey  have  not  voluntarily  raised  the  question  ; 
it  was  raised  by  the  demand  of  the  real  owner,  before  the  defen- 
dants had  parted  with  the  goods.  The  law  would  have  protected 
tlicm  against  the  real  owner,  if  they  had  delivered  the  goods  in 
pursuance  of  their  employment,  without  notice  of  his  claim.  It 
ought  equally  to  protect  them  against  the  pseudo-owner,  from 
whom  they  could  not  refuse  to  receive  the  goods,  in  the  present 
event  of  tha  real  owner  claiming  the  goods,  and  their  being  given 
up  to  him.  The  compulsory  character  of  the  employment  of  a 
carrier  furnishes  ample  ground  for  so  holding :  and  we  do  not 
assent  to  the  altered  statement  of  the  law  in  tho  later  editions  of 
Story  on  Bailments,  ss.  2()G  and  582, — the  earlier  editions  of  that 
valuable  work  having  laid  it  down  in  accordance  with  our  view  " 
(Slierhlan  v.  The  New  Qua;/  Co.  (1858),  4  C.  B.  (n.s.)  618,  at 
pp.  649,  650  :    Willes,  J.,  delivering  the  judgment  of  the  court). 

2.  "  Sheridan  v.  The  New  Quai/  Compani/  (1858),  4  C.  B.  (n.s.) 
618,  contains  a  collection  of  all  the  learning  on  the  subject,  as  to 
the  transfer  of  rights  to  goods  in  the  hands  of  a  bailee,  and  tho 
])rinciple  of  the  judgment  is  that  on  which  I  give  mine"  (77i^ 
European  and  Australian  Royal  ^fail  Co.  v.  The  Roi/al  Afail  Steam 
Packet  Co.  (1861),  30  L.  J.  C.  P.  247,  at  p.  253  :  Erie,  C.J.). 


Eviction  hy  Title  Paramount  generally  Discharges  the  Carrier 
from  his  Promise  to  Deliver. 

'?>.  "  In  bailments  such  as  that  upon  which  the  appellant  founds 
Ills  claim  the  bailor  represents  to  tho  bailee  that  he  may  safely 
accc{)t  the  bailment.  On  this  representation  the  bailee  promises  to 
redeliver.    It  is  clear  that  the  bailee,  after  acknowledging  that  he 
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holds  tho  pjoods  in  his  Imnilrt  on  iicoount  of  tlu*  l>!iiIor,  oamiot  say 
to  tile  Itailor  'The  ;fo<)(ls  arc  ii<»t  yours,'  l)iit  if  is  r<|iiiilly  t-li'ar  tliat 
if  there  is  that  whieh  aiiiouins  to  evietioii  liy  title  |iarani()iiiit  the 
bailee  is  oiseharged  from  his  promise.  In  that  event  he  is  nnder 
no  liaiiiiity  to  the  Itailor  uidess  he  has  made  a  special  eontraet 
with  him  or  he  is  in  some  way  to  l)lame  for  his  loss  :  lilddh'  v, 
JJoml  (l^tl;')),  (1  15.  iV  S.  22.')"  (A'.w.v  V.  i:dwa,;L<  and  Co.  (1811')). 
11  H.  .')71.  at  i>|).  ')77,  r)78  :  Lord  Macnaijhtia  delivering  tho 
judgment  of  the  Judicial  Committee).  (Kl)) 

Wronnful  Seizure  hi/  /x'evenue  Officers. 

Action  i'or  the  non-d(>liverv  of  ten  pipes  of  wine,  shipp(>d  at  the 
island  of  Madeira,  on  hoard  a  vessel  of  which  the  defendant  was 
owner,  to  ho  carried  to  Jamaica  and  from  thence  to  England. 
When  the  vessel  arrived  off  Jamaica,  slu^  was  seized  with  her  cargo 
for  a  supposed  violation  of  the  revenue  laws,  and  there  ccndennied; 
but  upon  an  appeal  to  the  I'rivy  ("ouncil  in  England,  the  sentence 
of  condemnation  was  reversed. 

"  You  [the  owner  of  tho  ship]  have  an  action  against  the  officers. 
The  shipper  can  only  look  to  the  owner  or  the  master  of  the  ship  " 
{Gnsl'nuj  V.  ///i/ijfns  (1808),  1  Cam]),  iol,  at  p.  452  :  Lord  Ellen- 
horou(i/i). 


Canadian  Cases. 

(96)  "It  is  certainly  true  tliat  the  tlefendnnts,  nlthou},'h  acknowli'dgi'd 
wronj^doers,  inif,dit  to  an  action  i'or  conversion,  nnder  the  plea  that  the  goods 
were  not  the  plaintitfs,  prove  tlie  property  in  the  gooda  to  be  in  any  other 
person  and  not  in  the  plaintiff ;  but  no  ease  has  been  cited  to  us  to  show  that, 
to  an  action  like  the  present,  brought  by  a  person  in  whom  the  title  and 
property  in  the  goods  are,  a  wrongdoer  can  resist  the  right  of  such  owner  of 
the  goods  converted,  to  recover,  by  setting  up  a  right  in  the  nature  of  a  right 
of  stoppage  hi  transitu  which  a  third  person  might  have  had  it  in  his  powtT 
to  exercise,  but  did  not  exercise,  of  interfering  to  jtreveiit  tlie  vendee  of  tlie 
gomls  from  receiving  such  actual  possession  until  he  should  yay  a  balance  of 
purchase  money  ;  nor  has  any  case  been  cited  to  show  that  a  person  who  had 
received  possession  of  the  goods  only  as  storekeeper  for  tlie  vendor  could, 
without  any  authority  from  the  vendor,  sell  the  goods  and  apply  the  proceeds 
to  his  own  Vtenetit,  although  in  satisfaction  of  a  debt  claimed  to  be  due  by  the 
vendor,  without  subjecting  himself  to  an  action  by  the  vendee  for  wrongfully 
depriving  him  of  his  property  "  {Troop  v.  Hart,  7  S.  C.  R.  566  :  Strong,  J.). 
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SECTION  XIII. 
CARRIER'S  AGENTS  AND    SERVANTS. 

Sec  also  aiili;  |>.  .-iti  I,  Seetioii  IV. — Coinniun  Law  ("oiifract  of 
Carriajic,  (f)  Dcliverv  l>y  the  ( "iistoiner  to  the  Carrier  ;  and  p.  .'JtlD, 
(d)  U(>cei|»t  l»y  ( 'oininon  Carrier  ot"  (Jooils  to  he  ( 'arried  lieyoiid 
the  Limits  within  whieh  lie  Carries,  unl<\  p.  'M2,  Seetioii  V. 
—  Duty  and  Uesponsilnhty  of  Coinnion  Carriers  ;  and  aiit<;  p.  IIU, 
Section  VII. — Tho  Carriers  Act,  IH'M),  notes  to  section  H  ;  and 
aiilt;  pp.  4.'»8,  4')\},  Section  VIII. — Railway  and  Canal  Traffic  Act, 
18.')  J,  (i)  and  (k). 

It  must  lie  l)oriu»  in  mind  that  this  section  will  treat  only  of  a 
carrier's  agents  and  servants  in  connection  with  iiailments. 


Qui  per  alium  faeit  pev  xeljtsum  facere  videtur  (Co.  Litt.  258  a). 
Respondeat  .superior  (i  Inst.  Hi). 

Tho  carrier  is  answerable  for  every  such  wrong  of  his  agent  or 
servant  as  is  committed  in  the  course  of  the  agency  or  service  and 
for  the  carrier's  benefit,  though  no  express  command  or  privity  of 
the  cuirier  be  proved.  The  carrier  is  not  answerable  for  any 
such  wrong  of  his  agent  or  servant  as  is  not  committed  in  the 
course  of  the  agency  or  service  and  not  for  tho  carrier's 
benefit.  (97) 

Canadian  Cases. 

(07)  "  It  has  long  been  settled  that  a  master  is  liable  for  the  careless  and 
wilful  acts  of  his  servant  done  while  he  is  iierforining  the  niiu<ter's  work,  and 
is  acting  in  the  course  of  his  service  and  einiiloymeiit.  But  that  he  is  not 
liable  if  the  servant  is  acting  plainly  on  his  own  business,  or  to  carry  out  his 
own  personal  objects,  and  not  in  his  line  of  duty  towards  his  master"  (I'Jrh  v. 
Great  IFcstcrn  Rail.  Co.,  42  U.  C.  Q.  B.  96  :  JFilson,  J.  ;  and  see  HcpemUill  v. 
Mcrritt,  33  N.  B.  R.  91,  and  Evierson  v.  Xiagam  Nai'ifjation  Co.,  2  0.  R.  538). 

Fifty  barrels  of  oysters  having  been  shipped  at  Oswego  for  Toronto  per 
defendant's  vessel  the  Junius  and  the  vessel  l)eing  obliged  to  go  by  stress  of 
weather  to  Kingston,  from  which  latter  port  the  goods  were  transhipped  to 
Toronto  per  the  steamer  Oshawa,  where  they  arrived  in  an  injured  condition  : 
— Hehl,  that  the  defendant  was  tlie  carrier  throughout,  that  is,  from  Oswego 
tu  Toronto  via  Kingston  (McConkey  v.  Gorrie,  5  U.  C.  C.  P.  430). 

Where  the  only  evidence  of  the  contract  to  carry  was  that  the  foreman  of 
the  freight  department  at  one  of  the  defendants'  stations  agreed  to  have  certain 
trees  forwarded  to  a  station  not  on  the  defendants'  line  but  on  one  connecting 
therewith,  it  was  held  that  this  was  evidence  to  be  submitted  to  a  jury  of  a 
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contract  to  that  effect  binding  the  defendants,  and  that  a  non-suit  was  wrong" 
{McGill  V.  Grand  Trunk  Rail.  Co.,  19  O.  A.  R.  245). 

"If  a  servant  be  accredited  and  authorised  by  his  master  to  act  for  liini  in 
till  las  business  of  a  ixirticuUir  kind,  he  will  be  hehl  to  be,  with  reference  to 
his  employment,  a  general  ng'-nt,  and  the  ])ublic  having  no  means  of  knowing 
what  are  the  directions  of  ilie  principal,  the  latter  will  be  liable,  even  though 
his  instructions  be  disregarded"  {ibid.,  Burton,  J.,  at  p.  247). 

"  Where  common  carriers  tiike  into  their  charge  goods  directed  to  a  particular 
place  and  do  not  by  positive  agreement  limit  their  resjjonsibility  to  their  own 
lines,  that  is  ^jcu/kJ  facie  evidence  of  an  undertaking  on  their  part  to  carrj' 
the  goods  to  the  place  directed,  although  the  place  may  be  beyond  the  limits 
within  which  they  in  general  profess  to  carry  on  their  business  of  carriers  " 
{ibid.,  Burton,  J.,  at  p.  246). 

Plaintitf  delivered  a  planing  machine  to  defendants  to  be  carried  between 
two  stations.  In  placing  it  on  board  a  car  for  that  purpose  defendants'  servants 
injured  the  machine  by  negligence,  or  want  of  projjer  appliances : — Held, 
that  defendants  were  liable  notwithstanding  the  special  contract  that  the 
machinery  was  to  be  carried  at  owner's  risk  {fVhitman  v.  JVcstern  Counties 
Rail.  Co.,  5  Russell  and  Geldert  (n.s.)405  ;  Grand  Tntnk  Rail.  Co.  v.  Fitzgerald, 
5  S.  C.  R.  204,  followed). 

Plaintiff  purchased  a  ticket  to  Washington  from  defendants.  In  order 
to  reach  Washingtci,  i)laintift'  had  to  travel  over  five  different  railways. 
Having  lost  his  t,'  aks  through  negligence  of  the  servants  of  one  of  these 
railway  comiianies,  it  was  held  that  the  defendants  were  liable,  for  the  contract 
was  \\  itii  them  to  carry  the  plaintitf  and  his  luggage  the  entire  distance  {Smith  v. 
Grand  Trunk  Rail.  Co.,  35  U.  C.  Q.  B.  547). 

A  common  carrier  is  liable  for  the  negligence  of  his  servants  in  taking 
goods  on  board  his  vessel  in  his  absence,  though  he  may  have  directed  them 
not  to  receive  goods,  the  plaintiff  having  no  notice  of  such  instructions  {Street  v. 
Morrison,  N.  B.  Reps.  5  All.  296,  and  see  Bums  v.  Cassells,  26  N.  B.  Reps.  20 ; 
14  S.  C.  R.  256). 

When  a  railway  company  undertakes  to  carry  goods  to  a  point  beyond 
the  terminus  of  its  own  line,  its  contract  is  for  carriage  of  the  goods  over  the 
whole  transit,  and  the  other  companies  over  whose  line  they  must  pass  are 
merely  agents  of  the  contracting  company.  Such  a  contract  being  one  which 
a  railway  company  might  refuse  to  enter  into,  s.  104  of  the  Railway  Act 
(R.  S.  C.  c.  109),  does  not  prevent  it  from  restricting  its  liability  for  negligence 
as  carriers  after  the  goods  have  left  its  own  line  {Vogel  v.  Grand  Trunk  Rail. 
Go.  distinguished)  {McMillan  v.  Grand  Trunk  Rail.  Co.,  15  0.  A.  R.  14 ; 
16  S.  C.  R.  543). 

When  a  through  contract  is  entered  into  for  carriage  over  several  lines  by 
one  of  several  carriers  th*;  contvacting  carrier  is  liable  for  negligence  {Merchants 
Despatch  Transportation  Co.  v.  Hately,  14  S.  C.  R.  572  ;  12  0.  A,  R.  201, 
640). 

When  the  contract  is  with  one  company  to  carry  goods  through  to  the 
place  of  destination  another  company  over  whose  line  the  goods  pass,  though 
receiving  a  portion  of  the  freight,  is  not  responsible  for  injury  to  such  goods 
{Gordon  et  al  v.  Great  Western  Rail.  Co.,  34  U.  C.  Q.  B.  224  ;  see  also  Smith  v. 
Grand  Trunk  Rail.  Co.,  post,  p.  559). 
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Respondeat  superior  (4  Inst.  114). 
Owner  Uahle  for  Misconduct  of  Master  of  Vessel. 

1.  "  The  niaxiin  applies  liere  respondeat  sujierior.  Tlio  case  is 
shortly  this  : — This  vessel,  belonging  to  the  defemlants,  trailinjf 
from  Hull  to  Gainsborough,  took  on  board  some  "oods  beloniiinji 
to  the  plaintiff,  which  wore  to  be  delivered  at  Stockwith.  The 
vessel  went  safe  as  far  as  Stockwith,  and  there  delivered  j)art  of 
the  cargo  ;  but  the  master  of  the  vessel  finding  it  inconvenient  to 
deliver  the  rest  there,  proceeded  on  her  voyage,  and  sunk  before 
her  arrival  at  Gainsborough.  The  defendants  [the  owners]  are 
called  upon  to  make  good  the  loss  that  happened  to  the  plaintiff''s 
goods  ;  and  as  the  vessel  reached  Stockwith  in  safety,  and  might 
have  delivered  the  ])laintiff's  goods  there,  I  think  that  this  action 
may  be  maintained  ;  for  though  the  loss  hapi)ened  in  consequence 
of  the  misconduct  of  the  defendants'  servant,  the  superiors  [the 
defendants]  are  answerable  for  it  in  this  action.  The  defendants 
are  responsible  for  the  acts  of  their  servant  in  those  things  that 
respect  his  duty  nnder  them,  thougli  they  are  not  answerable  for 
his  misconduct  in  those  things  that  do  not  respect  his  duty  to 
them  ;  as  if  he  Averc  to  commit  an  assault  upon  a  third  person  in 
the  course  of  the  voyage  "  (Ellis  v.  Turner  (1800),  8  T.  R.  531, 
at  p.  533  :  Lord  Kenijon,  C.J.). 

Arrangement  heticeen  Master  and  Servant. 

2.  The  defendant  and  one  Dyson  were  carriers  from  Loudon  to 
Gosjjort,  and  by  an  arrangement  between  them  Dyson  horsed  the 
waggon  from  London  to  Farnham,  and  the  defendant  then  con- 
ducted it  from  Farnhani  to  Gosport,  and  at  the  time  the  mischief 
happened  the  waggon  was  drawn  by  Dyson's  horses,  and  was 
driven  by  a  servant  of  Dyson's,  who  had  been  hired  by  and 
received  wages  from  Dyson,  and  with  whose  employment  the 
defendant  had  no  concern  whatsoever,  but  the  waggon  itself  was 
the  property  of  the  defendant. 

"  I  am  of  opinion,  that  the  action  may  be  maintained  on  this 
principle  :  the  waggon  belongs  to  Elkins,  and  he  receives  the 
jirolits  derived  from  the  use  of  it  ;  on  what  terms  he  engages  with 
Dyson  we  do  not  know,  but  being  jointly  entitled  with  Dyson, 
and  since  it  is  no  objectiui)  tliat  Dyson  has  not  been  joined,  the 
case  is  the  same  as  if  Elkins  had  received  all  the  profits.  Then 
since  the  waujion  was  to  be  drawn  for  the  benefit  of  Elkins,  the 
s(M'vant  to  all  legal  purposes  was  the  servant  of  Elkins,  although  for 
inferior  purposes;  and  as  between  the  parties  ho  may  bo  considered 
as  the  servant  of  Dyson,  the  objection  however  which  has  been 
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made  is  a  fair  ono,  and  I  rep;rot  that  a  question  of  so  much 
importance  has  arisen  in  so  trifling  a  cause"  (Walaiul  v.  Elkins 
(181(5),  1  Stark.  272,  at  p.  27-4  :   GMs,  C.J.)- 

Tho  next  case  is  taken  out  of  its  chronolo<i;ical  order,  as  it  is  a 
case  of  a  ooncral  servant  of  one  person  lu'ing  at  tlio  same  time  tlie 
servant  of  another,  and  the  principle  to  be  extracted  from  tho 
cases  is  thei'e  stated. 

3.  "  The  principle,  then,  to  bo  extracted  from  the  cases  is  that, 
if  tho  hirer  simply  applies  to  the  livery-stable  keeper  to  drive  him 
between  certain  points  or  for  a  certain  period  of  time,  and  the 
latter  sui)plies  all  necessary  for  that  purpose,  the  hirer  is  in  no 
sense  responsible  for  any  negli<fence  on  the  part  of  the  driver. 
But  it  seems  to  me  to  be  altogether  a  different  case  where 
the  brougham,  tho  horse,  the  harness,  and  the  livery  are  the 
property  of  the  person  hiring  the  services  of  the  driver.  And  in 
such  a  case,  especially  if,  as  here,  the  driver  has  driven  the  hirer 
for  a  considerable  period  of  time  and  been  approved  by  him,  and 
the  horse  is  one  the  characteristics  or  peculiarities  of  which  neither 
the  livery-stable  keeper  nor  his  driver  have  had  any  practical 
opportunity  of  becoming  acquainted  with,  there  is,  it  seems  to  me, 
evidence  upon  which  a  jury  would  be  justified  in  coming  to  the 
conclusion  that  the  driver  was  u})on  the  occasion  in  question  acting 
as  the  servant,  not  of  the  livery-stable  keeper,  but  of  the  person 
who  hired  him  "  (Jones  y.  Snillard,  [1898]  2  Q.  B.  5G5,  at  p.  574, 
575  :  Lord  Uussell,  C.J.). 

The  Carrier  s  Servant  is  not  Liable  if  no  Contract 
is  made  with  such  Servant. 

4.  "  It  is  admitted,  that  where  a  carrier's  servant  loses  goods,  the 
action  should  not  be  against  him,  but  against  the  master" 
{Cavana<jh  v.  Such  (1815),  1  Pr.  328,  at  p.  337  :    Wood,  B.). 

5.  The  plaintiff  had  sent  a  watch  to  be  repaired  in  London,  and 
it  was  delivered  in  a  parcel  to  the  defendant  by  the  direction  of  tho 
owner,  at  the  White  Horse  Cellar,  Piccadilly,  with  directions  to 
deliver  it  to  the  jjlaintiflt".  The  defendant  was  the  driver  of  tho 
coach  and  was  informed  what  the  contents  of  the  parcel  were. 
The  watch  was  not  received  by  the  plaintiff. 

"  I  am  of  oi)inion  that  the  defendant  was  not  liable  in  the 
capacity  of  a  currier,  and  no  conversion  has  been  proved  to  make 
him  liable.  I  accede  to  the  proposition,  thai  if  the  defendant 
could  be  considered  as  having  taken  the  watch  to  be  carried  on 
his  own  account,  for  a  reward  to  be  i)aid  to  him,  he  would  be 
liable,  although  he  acted  in  fraud  of  liis  master.  If  it  could  be 
shewn  that  he  had  been  in  the  habit  of  conveying  parcels,  for  hire, 
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the  case  would  certainly  ho  altered  ;  hut  being  the  mere  servant, 
it  cannot  be  inferred  that  he  took  the  parcel  to  be  carried  for  hire 
and  reward  without  further  proof.  The  only  fact  is  that  ho  was 
the  driver  of  the  coach  ;  no  contract  has  been  proved,  there  is 
nothing  to  indicate  that  the  defendant  received  the  parcel  otherwise 
than  in  the  character  of  a  servant"  (W'/Uiams  v.  Cranston  (lyi7), 
2  Stark.  82,  at  p.  84  :  Lord  EllenboroiujU), 

The  Carrier  is  not  IJahle  if  Parcels  are  Sent  hj  his  Servant 
for  a  Reward  to  the  Latter, 

6.  "  There  is  no  doubt  that  by  law  axovy  proprietor  of  a  stage 
waggon  is  liable  for  all  risks  except  those  occasioned  by  God  and 
the  King's  enemies  ;  and  to  make  such  proprietors  answerable,  it 
is  not  necessary  that  you  should  call  up  Mr.  Pickford  or  any  of  the 
other  persons  who  are  the  owners  of  those  vehicles,  and  deliver 
your  parcel  to  them  ;  but  a  delivery  of  the  parcel  to  any  of  the 
meanest  of  their  servants  is  quite  sufficient,  provided  that  servant, 
in  receiving  parcels,  be  acting  by  the  authority  or  with  the  assent 
of  his  master.  But  it  is  equally  clear,  that  if  persons  be  foolish 
enough  to  send  parcels  by  the  waggoner,  for  a  hire  paid  to  him 
which  is  never  intended  to  find  its  way  into  the  pocket  of  tho 
owner  of  tho  waggon,  then  the  owner  is  not  liable  in  case  the 
parcel  is  lost "  {Butler  v.  Basing  (1827),  2  C.  &  P.  G13,  at  pp.  613, 
G14  :   Garroio,  B.  (in  summing  up  to  the  jury)  ).  {dS) 

General  Hide. 

The  Carrier  is  Ansicerahle  for  every  such  Wrong  of  his  Servant  or 
Agent  as  is  Committed  in  the  Course  of  his  Service,  and  for 
the  Carrier's  Benefit,  though  no  E,fpress  Command  or  Privity 
of  the  Carrier  he  Proved.  (99) 

7.  "  The  general  rule  is,  that  the  master  is  answerable  for  every 
such  wrong  of  the  servant  or  agent  as  is  committed  in  the  course 
of  the  service  and  for  the  master's  benefit,  though  no  express 

Canadian  Cases. 

(98)  "  Nothing  is  clearer,  ami  it  is  consistent  with  common  sense  and  justice, 
tliat  if  a  person  delivers  anything  to  carry  to  a  person  on  board  a  boat,  not  as 
tu  a  servant  of  the  owners,  but  to  be  carried  by  such  person  himself,  cither  for 
reward  or  otherwise,  the  person  so  engaging  to  carry  it  is  alone  responsible  " 
{M'Leod  v.  Ehcrts  et  al,  7  U.  C.  Q.  B.  247  :  liobiuson,  C.J.)- 

(99)  "  I  think,  in  the  absence  of  anything  to  the  contrary,  we  must  assume 
tliat  the  conductor  is  the  agent  of  the  defendants'  company,  authorised  by 
them  to  do  all  legal  acts  for  the  proper  management  of  the  business  of  collecting 
the  tickets  and  fares  from  passengers,  preserving  order  and  regulating  the 
rumiiug  of  the  trains,  and  authorised  by  them,  as  well  as  by  the  Act  of 
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coinniand  or  privity  of  tlio  master  bo  proved.  That  princii)le  is 
acted  upon  every  day  in  runnintr  down  cases.  It  has  been  applied 
also  to  direct  trespass  to  floods,  as  in  the  case  of  holding  the  owners 
of  ships  liable  for  the  act  of  masters  abroad,  improi)erly  selling  the 
cargo.  It  has  been  held  applioabh;  to  actions  ot  false  imprison- 
ment, in  cases  where  ollicers  of  railway  companies,  intrusted  with 
the  exi'cution  of  byelaws  relating  to  imprisonment,  and  intending 
to  act  in  the  course  of  their  duty,  iinpro])erly  imprison  persons  who 
are  supposed  to  come  within  the  terms  of  th(?  I)yelaws.  It  has  been 
acted  upon  where  persons  employed  by  the  owners  of  boats  to 
navigate  them  and  to  take  fares,  have  connnitted  an  infringement 
of  a  ferry  or  such  like  wrong.  In  all  these  cases  it  may  be  said,  as 
it  was  said  here,  that  the  master  has  not  authorized  the  acL  It  is 
true,  ho  has  not  authorized  the  particular  act,  but  lie  has  put  the 
agent  in  his  i)lace  to  do  that  class  of  acts,  and  he  must  bo 
answerable  for  the  nuinner  in  which  the  agent  has  conducted 
bini  If  in  doing  the  business  which  it  was  the  act  of  his  master  to 
place  him  in  "  (ISarwick  v.  EiujUsli  Joint  Stock  Bank  (1807), 
L.  R.  2  Ex.  259,  at  pp.  205,  200  :  Mlllcs,  J.,  delivering  the 
judgment  of  the  court). 


10: 

r 


A  Carrier  is  not  Liahle  in  an  Action  for  Deceit  for  the  Unauthorized 
and  Fraudident  Act  of  his  Agent  or  Servant,  Committed  for 
the  Servant^s  Private  J^nds. 

"  There  is,  so  far  as  I  am  aware,  no  precedent  in  English  law, 
unless  it  be  Swift  v.  Winterhotham  (1873),  L.  R.  8  Q.  B.  244,  a  case 
that  was  overruled  upon  appeal  \_Swift  v.  Jeivsliur>/  (1874),  L.  R. 
9  Q.  B.  301],  for  holding  that  a  ])rincipal  is  liable  in  an  action  of 
deceit  for  the  unauthorized  and  fraudulent  act  of  a  servant  or 
agent  committed,  not  for  the  general  or  special  benefit  of  the 
principal,  but  for  the  servant's  own  private  ends.  The  true  rule 
was,  as  it  seems  to  me,  enunciated  by  the  Exchequer  Chamber  in  a 
judgment  of  Willes,  J.,  delivered  in  the  case  of  Banvick  v.  English 
Joint  Stock  Bank  (1807),  L. R.  2  Ex.  259,  'The  general  rule,'  says 

Canadian  Cases. 

Pavliaiuent,  to  remove  persons  from  the  cars  who  misconduct  themselves  or 
liave  not  paid  thuir  fare.  Tliis  being  witliin  the  general  scope  of  his  authority, 
if,  in  assuming  to  carry  out  wliat  lie  is  lej^ally  empowered  to  do,  and  in  relation 
to  wliicli  he  may  be  considered  the  general  agent  of  tlie  company,  he  forcibly 
removes  a  passenger  from  the  curs  who  lias  paid  his  fare,  without  any  excuse 
for  so  doini.',  it  seems  to  me  lie  must  be  liable  for  the  assault,  and  that  the 
doctrine  of  respondcut  superior  applies  to  the  defendants  "  {Williamson  v.  Grand 
Trunk  Rail.  Co.,  17  U.  C.  C.  P.  61G  :  liichanh,  C.J.  ;  and  see  also  Ooll  v.  Torontn 
Rail.  Go.,  25  0.  A.  R.  55). 
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Wlllcs,  J.,  'is  that  the  master  is  answerable  for  every  such  wrong 
of  tli(^  servant  or  ayent  as  is  connnitted  in  the  course  of  the  service 
and  for  the  master's  benefit,  tliou^h  no  express  command  or  privity 
of  the  master  bo  proved.'  This  definition  of  liability  has  been 
constantly  referred  to  in  subsequent  cases  as  adecpiate  and  satis- 
factory, and  was  cited  with  approval  by  Lord  iSvlhonie  in  the  House 
of  Lords  in  //oiiUsicorth  v.  Citi/  of  Glasijoiv  Bank  (1880),  5  Ai)p. 
('as.  317.  Afarkai/  v.  Commercial  Bank  of  Xew  Brunswick  (187-1), 
L.  li.  5  P.  (!.  391,  is  consistent  with  this  principle.  It  is  a 
definition  strictly  in  accordance  with  the  ruling  e-i"  Martin,  B.,  in 
Llmpus  V.London,  General  Oninihnx  Co.  (18(52).  1  H.  &  (J.  520, which 
was  upheld  in  the  Exchequer  (Jhamber  (see  per  Blackhiirn,  J.)  " 
(Jiritish  Afidual  Jianking  Co.  v.  Cliarnwood  Forest  Hail.  Co, 
(1887),  18  Q.  B.  D.  714,  ai  p.  717  :  Bowen,  L.J.).  (100) 
And  see  2wst,  Section  XVI.,  (h)  and  (i). 

Wliere  Instructions  are  Giren  to  a  Carriers  Agent  icithont  the 
Knowledge  of  the  Carrier,  the  Latter  is  not  liable  for  his 
Agent'' s  Neglect  of  such  Instructions. 

"  The  jdaintiff  in  eft'ect  says  to  the  ilefendants'  agents  '  Do  not 
in  future  pursue  the  ordinary  course  of  business,  by  delivering 
the  goods  on  arrival,  but  keep  them  until  I  send  you  instructions.' 
The  defendants,  knowing  nothing  of  this  arrangement  between  the 
plaintirt'  and  Carver  &  Co.  [the  agents]  send  their  goods  on  in 
the  expectation  that  Carver  k  Co.  will  do  their  duty.  The  latter 
liuve,  it  may  be,  been  guilty  of  negligence  in  omitting  to  do  some- 
tliing  which  they  were  directed  by  the  plaintiff'  to  do,  without  the 
knowledge  of  the  defendants.  The  defendants  are  clearly  not 
liable  for  that  "  (Butterworth  v.  Broicnloiv  (1805),  lU  C.  B.  (n.s.) 
lot),  at  pp.  415,  410  :  Bgles,  J.). 

Canadian  Cases. 

(100)  An  agent  of  a  carrier  lias  not  merely  by  las  eniiiloyment  authority 
to  contract  for  the  carriage  of  goods  hy  his  eniph)yer,  unless  the  gooils  are 
attually  ilelivered  to  him  {Monteith  v.  Merchants  Despatch  Co.,  1  0.  K.  GO; 
Oliver  V.  Great  JVestern  Rail.  Co.,  28  U.  C.  C.  P.  143). 

"The  mere  giving  a  receipt  for  goods  and  i.^suing  a  bill  of  lading  without 
any  goods  having  been  received  was  clearly  not  within  the  usual  scojie  of  the 
ciiiiiliiyment  of  a  freiglit  agent.  It  was  only  when  he  had  actually  received 
guilds  to  be  sliiiiiied  that  the  giving  a  receipt  and  bill  of  lading  for  such  goods 
M.is  within  the  usual  scope  of  his  employment "  {Erb  v.  Great  JVcstern  Rail, 
Co.,  5  S.  U.  R.  189  :  RMiic,  C.J.). 

"  In  this  case  there  is  no  fraud,  but  in  all  cases  of  this  kind,  whether 
llicru  l)c  fraud  or  not,  the  liability  of  the  defendant  as  principal  must 
necessarily  depend  upon  the  fact  of  his  having  authorised  the  conr  ission  of 
the  act  complained  of "  {Morrison  v.  Fishivick,  1  Rus3ell  aud  GelUert,  65  : 
McDonald,  J.). 
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Where  a  Carrier  has  vpon  the  Spot  a  Person  acting  as  his  Agent, 
that  Is  Krldcnce  to  go  to  the  Jnri/  that  that  Person  has 
Aiilhorilg  from  the  Carrier  to  do  all  i!iose  things  on  tlie 
Carrier  s  luludf  which  are  Right  and  Prope,  ''n  the  E.cigencies 
of  the  Carrier's  Business.  If  the  Agent  hap  ens  to  mahe  a 
Mistake  or  commits  an  K.vcess  while  acting  ivitl in  the  Scope  of 
his  Authoritg,  the  Carrier  is  responsible  for  it,  ^101) 

1 .  "  There  can  be  no  (juostion  since  the  decision  of  tlio  ciise  of 
Gojf  V.  Ureat  Northern  Rail.  Co.  (1801),  'A  E.  &  E.  G72, 
that  where  a  railway  company  or  any  other  body  (for  it  does  not 
matter  whether  it  is  a  railway  company  or  not),  have  upon  the  spot 
a  person  acting-  as  their  aj^ent,  that  is  evidence  to  go  to  the  jury 
that  that  })ersoii  has  authority  from  them  to  do  all  those  things  on 
their  behalf  which  are  right  and  proper  in  the  exigencies  of  their 
business, — all  such  things  as  somebody  must  make  up  his  mind,  on 
behalf  of  the  company,  whether  they  should  be  done  or  not  ;  and 
the  fact  that  the  company  are  absent,  and  the  person  is  there  to 
manage  their  affairs,  is  prima  facie  evidence  that  he  was  clothed 
with  authority  to  do  all  that  was  right  and  proper  ;  and  if  ho 
happens  to  make  a  mistake,  or  commits  an  excess,  while  acting 
within  the  scope  of  his  autliority,  his  enn)loyers  are  responsible  for 
it"  (I'oiilton  \.  London  and  South  Western  Rail,  Co,  (18G7),  L.  R. 
2  Q.  B.  534,  at  p.  538  :  Blackburn,  J.). 

Shipoxcners'  Liabiliti/  for  Acts  of  their  Master,  (102) 

2.  "  The  master  is  the  general  agent  of  the  owner  for  the  purpose 
of  the  voyage,  and  for  the  exercise  of  that  agency  is  intrusted  with 
powers,  to  be  usetl  at  his  discretion,  in  which  the  owner  who  selects 
him  is  satisfied  to  confide.  If,  therefore,  the  master  exercises  a 
power  which  circumstances  might  justify,  so  that  it  is  within  the 
gener- 1  scope  of  his  functions,  and  it  turns  out  that  the  facts  do 

Canadian  Cases. 

(101)  Railway  companies  are  bound  by  the  contracts  entered  into  by  their 
general  agents  as  to  the  terms  and  conditions  of  carrying  passengers,  althou;^h 
such  contracts  should,  within  the  means  of  knowledge  of  the  agent,  be  beyond 
the  regulations  made  by  the  railway  company  in  relation  to  such  matters 
{Cliihh  v.  Great  JFestem  Rail.  Co.,  6  U.  C.  C.  P.  284). 

(102)  In  Melancon  v.  Comeaii,  James'  Nova  Scotia  Rep.,  vol.  i.,  373,  it  was 
held  that  the  transfer  of  the  materials  of  a  wrecked  vessel  by  the  master,  for 
a  purpose  outside  the  .scope  of  his  authority,  did  not  change  the  property  in 
the  goods. 

"  The  master  of  the  vessel  is  for  all  purposes,  within  the  scope  of  his 
authority  as  such,  the  agent  of  the  owner,  and  the  latter  is  bound  by 
his  contracts  which  fall  within  those  limits,  but  not  for  such  as  are  beyond 
them  "  {Bliss,  J.,  ibid.),  and  see  JVood  v.  iitymest,  10  N.  B.  R.  309. 


CAUIUEU  S  AGENTS   AND   SEUVANTS. 


985 


Age)d, 

on  has 

on  the 

•igencies 
mul:e  u 
Scope  of 

ciise  of 
E.  072, 
Joes  not 

tlio  spot 
the  jury 
liings  on 
;  of  their 
mhitl,  on 
not  ;  and 
5  there  to 
IS  clothed 
and  if  he 
lie  acting 
)nsible  for 
p7),  L.  II. 


02) 

be  purpose 

usted  with 

kvho  selects 

xercises  a 

within  the 


10 


facts  do 


into  by  their 
;ers,  altliouj;li 
nt,  be  beyoir.l 
sucli  matters 

i.,  373,  it  was 
lie  master,  for 
le  property  in 


:  scope 


of  bis 


13  bound  by 
as  are  beyond 

9. 


not  warrant  its  exercise  in  tlio  particular  instance,  as,  for  instance, 
if  he  unnecessarily  throw  goods  overboard  in  a  ])anic,  or  sell  goods 
without  justifying  neetl,  the  owners  are  held  liable  for  his  acts, 
according  to  the  rule  '  omnia  facta  maglstri  debet  jynvstare  (jid  emn 
jmrposii/t  :  '  rothier  Louages  Maritiines,  48  ;  Ewhank  v.  Nulthig 
(181(t)'  7  C.  B.  71)7  ;  and  for  a  like  reason  thoy  must  bo  liable  for 
his  culpable  omissions  "  (Notara  v.  Henderson  (1872),  L.  W.  7  Q,  1?. 
225,  at  p.  23(5  :  W/'lles,  J.,  delivering  the  judgment  of  the  court 
{KeUi/,  C.B.,  ^^al•tin,  Channell  and  Cleashi/,  BB.,  W'illes,  Bi/Ies, 
and  Keating,  J  J.)  ), 

A.  JRallwaij  Compan>j''s  havhui  a  Person  upon  the  Spot  acting  as 
their  Agent  is  jrrimd  facie  Evidence  that  such  Agent  has 
Authority  to  do  what  the  E.rigencj/  of  the  Case  requires. 

3.  "  Where  a  railway  company  are  carrying  on  business  there 
are  certain  things  which  are  necessary  to  be  done  for  the  carrying 
on  of  the  business,  and  the  protection  of  the  comi)any,  and  there 
are  things  which  if  done  at  all  must  bo  done  at  once,  and  there- 
fore the  company  must  have  some  person  on  the  sjiot  to  do 
tliose  things,  a  person  acting  with  common  prudence  and  connnon 
sense,  clothed  with  authority  to  decide  as  the  exigency  arises  what 
shall  be  done.  Giles  v.  7\ijf  Vale  Rail.  Co.  (185:5),  2  E.  &  B.  822, 
which  was  followed  by  Goffx.  Great  Xorthern  Bail.  Co.  (1801), 
3  E.  &  E.  (J72,  laid  down  the  rule  that  if  such  person  intending  to 
exercise  his  authority  makes  a  mistake  and  does  an  act  which 
cannot  be  justified,  the  company  are  responsible,  because  he  was 
tlieir  agent.  Gojfy.  Great  Northern  Rail.  Co.  (1801),  3  E.  &  E.  072, 
also  decides  that  where  there  is  a  necessity  to  have  a  person  on  the 
spot  to  act  on  an  emergency,  and  to  determine  whether  certain 
tilings  shall  or  shall  not  bo  done,  the  fact  that  there  is  a  person  on 
the  spot  who  is  acting  as  if  he  had  express  authority,  is  j[>jv'Hi^J/ac/e 
evidence  that  he  had  authority,  and  the  presumption  that  he  had 
authority  must  be  rebutted  by  the  company"  {Moore  v.  Metropolitan 
Hail.  Co.  (1872),  L.  R.  8  Q.  B.  30,  at  pp.  38,  39  :  Blackburn,  J.). 

•4.  "  The  case  of  Goffy.  Great  Northern  Bail.  Co.  (1801),  3  E.  &  E. 
C72,  shews  that  the  person  in  authority  on  the  spot  must  be  taken 
to  have  authority  to  do  what  the  exigency  of  the  case  requires  " 
(Kirkstall  Brewery  Co.  v.  Furness  Bail.  Co.  (1874),  L.  1{.  9  Q.  B. 
408,  at  pp.  471,  472  :  Quain,  J.). 

5.  "I  quote  Jervis,  C.J.,  in  Giles  v.  Taf  Vale  Bail.  Co.  (1853), 
2  E.  &  B.  822,  at  pp.  829,  830  :  '  1  am  of  opinion  that  it  is  the 
duty  of  the  company,  carrying  on  a  business,  to  leave  upon  the  spot 
some  one  with  authority  to  deal  on  behalf  of  the  company  with  all 
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cases  ariHin^f  in  tlic  course  of  tlielr  traffic  as  tlio  exigency  of  tlio 
case  may  demand.'  In  tliah  case  the  Chief  Justice  was  (h-alinjf 
vitli  a  railway  eoiiipany  and  witli  the  (piestion  wliether  planting 
quicks  and  giving  directions  in  respect  of  them  was  an  act  within 
the  authority  of  the  general  superintendent  of  tlu;  line,  and  it  was 
agreed  that  the  company  was  a  railway  company  for  carrying 
goods  and  not  a  market  gardening  company  for  the  jnirpose  of 
])lanting  '<juicks.'  But  the  reply  was  given  in  the  words  which  1 
have  (pioted,  and  which  I  certainly  adopt.  The  Chief  Justice 
continues:  'I  think  he  had  authority,  in  the  exigency  of  the  traffic, 
to  keep  the  quicks  in  the  mode  in  which  they  were  kept,  and  that 
conse(iuently  they  were  in  the  custody  of  tho  company  in  the 
course  of  their  ordinary  husiness'"  (Owners  of  '■'■Apollo''''  v. 
Port  Talhot  Co.,  [18!.»1]  A.  C.  49i»,  at  pp.  507,  508:  Lord 
JlaL<h>irji,  L.C.). 

When  a  contractor  undertakes  to  do  a  lawful  thing,  and  the 
contractor  over  whom  the  carrier  who  employs  him  has  no  control, 
does  it  by  himself  or  his  servants,  and  is  guilty  of  negligence,  the 
carrier  is  not  responsible. 

A  carrier  is  liable  for  the  failure  on  the  part  of  a  contractor 
employed  by  him  to  perform  the  duty  of  his  emjiloyer  whether  the 
failure  is  attributable  to  negligence  or  not. 

"  Where  a  master  employs  a  servant  to  do  a  lawful  thing,  and 
the  servant  is  guilty  of  negligence  in  tho  course  of  doing  it,  th(^ 
master  is  responsible.  When  a  contractor  undertakes  to  do  a 
lawful  thing,  and  the  contractor  over  whom  the  employer  has  no 
control,  does  it  by  himself  or  his  servants  and  is  guilty  of 
negligence,  the  employer  is  not  responsible  "  (  Welfare  v.  Jlrioldnn 
Hall.  Co.  (1801)),  L.  U.  4  Q.  B.  0113,  at  p.  098  :  Jilackhurn,  J.). 

A  man  may  be  the  general  servant  of  one  person  and  at  the  same 
time  be  the  servant  of  another  in  relation  to  a  particular  matter. 
The  question  is  who  had  the  control  of  the  servant  in  the  conduct 
of  such  matter. 

"  That  case  [Ronrl-e  v.  White  Moss  Colliery  Co.  (1877),  2  C.  V.  D. 
205]  makes  it  quite  clear  that  a  man  may  be  the  general  servant 
of  one  person,  and  yet  at  the  same  time  be  the  servant  of  another 
in  relation  to  a  particular  matter,  and  it  also  shews  that  tho 
important  element,  whereby  to  determine  whether  ho  is  the  servant 
of  the  one  person  or  of  the  other  in  relation  to  the  particular 
business  on  which  he  is  engaged,  is  which  of  the  two  persons  had 
the  control  of  him  in  Hie  conduct  of  that  business.  The  other  case 
is  Donovan  v.  Laing,  Sfc.  Syndicate,  [1893]  1  Q.  B.  029.  There  the 
defendants  contracted  to  lend  to  a  firm  who  were  engaged  in 
loading  a  ship  at  their  wharf  a  crane  with  a  man  in  charge  of  it. 
The  man  in  charge  of  the  crane  received  directions  from  the  firm 
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or  their  servants  as  to  tlie  working  of  the  crane,  and  tho  defendants 
liad  no  control  in  the  matter.  Th(^  plaintltl'  wlio  was  a  servant  of 
tlie  wliarlingers  and  was  (Miiployed  by  tliem  to  direct  the  working 
of  tlie  crane,  sustained  an  injury  through  being  struck  by  it  by 
reason  of  the  negligence  of  the  man  in  charge,  and  sued  tlie 
defendants  on  the  groinid  that  the  negligence  was  the  act  of  their 
servant.  It  was  held  that  thouffh  the  man  in  charge  of  the  crano 
remained  tho  general  servant  of  tlie  defendants,  yet,  as  they  had 
parted  witli  the  jiower  of  controlling  liim  with  regard  to  the  matter 
on  which  he  was  engaged,  they  were  not  liable  for  his  negligence 
while  so  employed.  That  case  is  on  all  fours  with  Raiirkc  v.  White 
Moss  Collier;!  Co.  (1877),  2  C.  P.  D.  205"  (Jones  y.  Scullard, 
[18118]  2  Q.'jJ.  5G5,  at  pp.  573,  574  :  Lord  Russell,  CJ.). 

Run ninri  Poxcc rs — Nerjlijence. 

"A  railway  compa  I  iv  is  responsible  for  the  safe  conduct  of  trains 
and  carriages  within  its  own  premises,  and  if  a  collision  between 
those  trains  or  carriages  takes  place,  there  is  prima  facie  a  case  of 
negligence  against  tho  company  who  have  the  control  over  them. 
Jhit  it  is  contended  that  where,  as  in  this  case,  there  are  '  running 
])owers '  possessed  by  other  companies,  there  is  nothing  to  shew 
that  the  train  which  did  the  mischief  does  not  belong  to  one  or 
other  of  them.  In  answer  to  this  argument,  however,  it  may  be  said 
that  no  train  can  pass  over  tho  defendants'  line  except  under  some 
arrangement  with  them  or  by  their  autliority,  and  subject  either 
tlii'cctly  or  indirectly  to  their  control.  They  alone  know  to  whom 
any  particular  train  belongs  ;  and,  moreover,  the  times  and  other 
regulations  of  its  running  .  ,iist  be  fixed  by  arrangement  with  them. 
And  as  they  are  bound  to  make  provision  that  trains  belonging  to 
other  companies  should  come  at  safe  tinu's,  and  at  reasonable 
speeds,  it  can  only  be  where  their  arrangentents  are  insufficient,  or 
are  departed  from,  that  there  is  negligence.  But  then  to  exonerate 
themselves  from  liability,  the  railway  company  ought  to  shew  that 
the  accident  has  happened  not  by  their  default,  but  in  consequence 
of  their  arrangements  not  having  been  followed  "  (Ai/les  v.  South 
Eastern  Rail.  Co.  (18G8),  L.  U.  3  Ex.  1-lG,  at  p.  148 :  AW/y, 
C.B.).  (103) 

Canadian  Cases. 

(103)  A  f umber  company  liad  railway  sidings  laid  in  their  yard,  for  con- 
vouience  in  sliiiniing  lumber,  over  the  line  of  railway  with  which  the  switches 
(.onnected  : — Ifcld,  that  in  the  absence  of  any  siieciul  agreement,  tiie  railway 
coini)any's  servants  while  engaged  in  bringing  away  the  cars  were  not  the 
cniiiloyees  of  tlie  lumber  company,  and  that  the  railway  company  remained 
liable  for  the  conduct  of  the  persons  in  charge  of  the  locomotive  used  in 
moving  the  cars  (Canada  Atlantic  Bail.  Co.  v.  Hurdman,  25  S.  C.  R.  206). 
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J/aclnri/  Cahs. 

Pi'opr/'i'to)'  and  Dr/'rci'  of  ti  Uavkm'n  i'ah  arc  dlwai/s 
rcjarded  as  Mauler  and  Sen'ant, 

"The  Acts  of  Parliament  referred  to  [1  .t  2  W.  4.  e.  22  it  C.  Si 
7  Viet.  c.  H(!]  always  regard  the  pro|)rietor  and  driver  of  the 
liaekney  cah  as  oniployor  and  employed,  or  master  and  servant, 
and  clearly  contemplate  that  the  ])arty  who  en^'ajfes  tlio  cub  under 
the  care  of  the  driver  shall  have  a  remedy  against  the  proprietor 
.  .  .  .  It  would  l)c  most  inconvenient  anil  mijust  towards  the 
puhlic  if  an  action,  such  as  the  present,  Itrou^ht  a;:;ainst  one  who 
proclaimed  himself  to  be  tlie  actual  proprietor  of  the  cab,  when  it 
was  on<fao;ed  by  the  plaintiff,  and  actually  was  so,  could  be  defeated 
by  evid(Mice  of  a  secret  a<jreement  between  the  ])roprietor  and  the 
driver  with  respect  to  the  remuneration  of  the  driver,  and  the  pro- 
portions in  which  the  earnings  of  the  cab  are  to  bo  divided  between 
them.  On  such  considerations  Movlcji  v.  Dintscomhe  (184?<),  1 1  L.  T. 
(o.s.)  IDl)  jippears  to  have  been  decided.  This  decision  is  expressly  in 
point  ;  and  wo  think  that  we  ou;>ht  to  abide  by  it "  {Powhg  v.  Ilidev 
(185r.),  (5  E.  &  Bl.  207,  at  pp.  21;-},  211  :  Lord  CamjMl,  C.J.). 

"It  seems  to  mo  that  the  decision  in  Klnif  v.  London  Improved 
Cah  Co.  (1880),  23  Q.  B.  D.  281,  interpreted  the  Act  of  1848  (G  A, 
7  Vict.  c.  80)  as  having  this  effect — that  when  the  driver  of  a 
hackney  carriage  in  London  does  an  act  which  under  the  ordinary 
law  would  give  a  right  of  action  against  his  master,  in  the  ordinar) 
sense  of  that  word,  an  action  can  now  be  maintained  against  the 
registered  proprietor  of  the  hackney  carriage,  even  although  the 
driver  is  not  according  to  ordinary  law  his  servant.  That,  in  my 
opinion,  is  the  meaning  of  tliat  decision.  If,  therefore,  the  driver 
of  a  hackney  carriage  does  that  which  iunounts  to  a  breach  of 
contract  with  a  person  who  hires  the  carriage — for  instance;,  if  he 
loses  his  lu<i<iage — the  owner  of  the  lufijiajfe  can  maintain  an 
action  for  damages  against  the  registered  proprietor  of  the  carriage, 
although  the  driver  was  not  liis  servant.  This  was  decided  in 
Poicles  V.  Ilider  (185(3),  G  E.  &  B.  207.  The  same  principle  was 
applied  in  Venahles  v.  Smith  (1877),  2  Q.  B.  D.  27'J,  to  an  action 
against  the  registered  proprietor  of  a  cab  for  personal  injury  caused 
to  one  of  the  public  by  the  negligence  of  the  driver.  These  two 
cases  and  Kimj  v.  »S))mj"?'(1881),  8  Q.  B.  1).  104,  were  considered  by 
this  court  in  Kin</  v.  London  Improved  Cab  Co.  (1889),  23  Q.  B.  D. 
281,  and  we  had  then  to  determine  whether  we  would  adopt  the 
ruling  in  Powles  v.  Il'ider  and  Venahles  v.  Smith  in  its  full  sense. 
It  appears  to  mo  that  this  court  did  there  adopt  the  ruling  in  those 
cases  in  its  full  sense,  and  held  that  the  true  interpretation  of  the 
Act  is  that  which  I  have  already  stated  "  {Keen  v.  Henry,  [1894] 
1  Q.  B.  292,  at  pp.  293,  294  :  Lord  Eshr,  M.R.). 
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See  also  ante,  p.  21 T),  Chapter  VII. — Hire  of  CJoods  and  Chattels  ; 
Section  III. — (c)  Cahdrivers  and  ('ah  Proprietors. 

Colldtcnil  Ni'</l'<H'>i('('. 

"  I  will  take  i]u^  law,  however,  as  it  was  laid  down  Ity  Lord 
lUackJnii'n  in  DuUon  v.  Amjus  (l«Hl),  C  App.  ('as.  7i(),  at  p.  «29. 
Lord  lilavkliiira  (liere  said  *  lOver  since  Qiidnnaii  v.  liitnwlt  (1810), 
()  iM.  it  W.  191),  it,  has  heen  considered  settled  law  that  one  ein- 
jiloying  another  is  not  liahle  for  his  collateral  negli;rence,  unless 
the  ndation  of  master  and  servant  existed  hetween  them.  So  that 
a  jierson  einployin;f  a  contractor  to  do  work  is  not  liahle  for  (ho 
ne^iiifi'uce  of  tiiat  contractor  or  his  servants.  On  the  other  haiul, 
a  person  causing  something  to  he  done,  the  doing  of  which  casts 
on  him  a  duty,  cannot  escape  from  the  responsil)ility  attaching  on 
him  of  seeing  that  duty  performed  l)y  didegating  it  to  a  contractor. 
He  may  l)argain  with  the  contractor  that  he  shall  perform  the 
duty,  and  stipulate  for  an  indemnity  from  him  if  it  is  not  performed, 
hut  ho  cannot  therehy  relievo  himself  from  liability  to  those 
injured  hy  the  failure  to  jierform  it :  Hole  v.  S/'tl/'nt/lioitriic  and 
.'^/M'nu'ss  h'a/l.  Co.  (J8til),  0  II.  &  N.  188  ;  J'/'da'rd  v.  Sniilh 
(1850),  10  C.  IJ.  (n.s.)  no  ;  Tavry  v.  Ashton  (1870),  1  Q.  B.  D. 
!U1.'  Lord  Jilavkbnrn  in  this  passage  contrasts  a  contractor's 
negligence,  which  he  calls  *  collateral'  with  failure  on  the  part  of 
a  contractor  to  perform  the  duty  of  his  employer.  For  the  first 
the  employer  is  not  liable  ;  for  tho  second  ho  is,  whether  the 
failin-e  is  attributable  to  negligence  or  not.  Lord  Jilackhurns 
language  in  ITiKjhes  v.  Perciml  (1883),  8  App.  C'as.  413,  at  p.  44(5, 
shews  that  this  is  really  what  he  meant,  for  he  points  out  that  tho 
eini)loyer's  duty  was  to  see  that  his  contractor  did  his  work 
properly.  Lord  Watson  [at  p.  449]  said  the  same  thing"  (^Ilar- 
dakvr  v.  Idle  ])istricl  Council,  [189G]  1  Q.  13.  335,  at  pp.  341,  342  : 
Llmllej/,  L.J.  [followed  by  The  Snav/c,  [1899]  P.  74J ).  (104) 

Canadian  Cases. 

(104)  "  111  tills  case  it  must  be  observed  the  defentlant  merely  employed 
the  contractor  to  repair  the  house,  and  he  never  authorised  or  contemplated  tho 
taking  out  the  brestsummer,  the  negligence  in  removing  which  caused  the 
injury.  ...  He  could,  therefore,  in  no  sense  be  said  to  have  given  any 
Older  for  its  removal.  Its  removal,  therefore,  was  a  matter  wholly  collateral 
to  his  order  to  make  repaii-s,  and  arose  incidentally  in  the  mode  of  the  per- 
fonnance  by  the  contractor  of  the  simple  order  he  had  received,  namely,  to  do 
all  necessary  re])airs  in  a  proper  and  workmanlike  manner,  ...  In  that 
case,  therefore,  in  accordance  with  the  principle  in  other  cases,  it  was  necessary 
to  iiKiuire  whether  the  relation  of  master  and  servant  existed,  and  it  being 
held  it  did  not,  the  defendant  was  held  not  to  be  liable  "  (McMillan  v.  IFalker, 
21  N.  B.  R.  47  :  IVeldon,  J. ;  see  also  Campbell  v.  McGregor,  29  N.  B.  R.  644 : 
judgment  of  Tuck,  J.). 
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REf'TlON     XIV. 

PASSENGERS. 

(ii)  PdMcngcr's  Contract  vilh  Carrifi;  \k  .1 10. 

(/<)  Duly  nf  Currier  to  /'((,«( »(/cm  inqiomd  tnj  f.mi;  p.  riir). 

(c)  Sitcriul  Contradit,  \\  bbl. 

{<!)  Ihjduirs  and  Ri-fjulations  imul  not  he  Unreasonable  in  any  I'arlicHlur 
p.  CG3, 

(c)  I'nnctualilij  of  Carrier,  \\  f>"0, 

(/)  Lien,  p.  571. 


(a)  Passenger's  Contract  with  Carrier. 

TIio  contract  botwoon  a  passoni^or  and  a  currior  is  tliat,  on  tlio 
l)asson<j;or  piiyin^'  tlio  fare  for  the  journey,  the  carrier  will  carry  him 
in  his  vehicle  or  vessel  on  the  journey,  or  voya<ie  for  which  he  has 
so  paid  the  fare,  usin^^  due  care  for  his  safety  while  so  doin^.  Sucli 
Contract  may  bo  subject  to  conditions  by  reason  of  notice  ^iven  to 
that  ertect  by  advertisement,  or  upon  the  ticket  or  other  document 
incorporating  such  conditions.  (105) 

Canadian  Cases. 

(105)  "  The  plaintifV  lias,  no  douLt,  sustained  n  serious  injur}-,  for  wliicli  he 
should  he  recompensed,  it'  the  cause  of  that  injury  can  lie  altriljuted  to  tlie 
defendant.  The  evidence  shows  tliat  the  defendant  did  engage  to  carry  tlie 
phiintilf  as  a  passenger  in  tlie  del'endaiit's  vessel  from  Toronto  to  Niagara  ; 
tlio  obligation  upon  the  defendant,  therefore,  was  to  carry  the  i)laiiitiff 
safely  and  securely,  and  to  land  him  safely  and  securely  at  his  destination" 
{Cameron  v.  Milloij,  14  U.  C.  C.  P.  34G  :  IViUon,  J.). 

The  plaintilf  purchased  from  defendants  a  ticket  from  Buffalo  to  Detroit, 
narked  "  Good  only  for  twenty  days  from  date."  lie  tuok  defendants' 
afternoon  accomniodatiou  train  at  the  Suspension  Bridge,  which  ran  only  as 
far  as  London,  hut  he  left  it  at  St.  Catherine's,  an  intermediate  station,  and 
defendants  refused  to  let  him  go  on  from  thence  by  the  night  express  : — Held, 
that  they  were  justified  in  doing  so ;  that  defendants'  contract  bound  them 
to  convey  the  plaintilf  in  one  continuous  journey  from  Suspension  Bridge  to 
Detroit,  giving  him  the  option  of  taking  any  passenger  train  from  the  point 
of  commencement,  and  if  that  train  did  not  go  the  whole  distance,  to  be 
conveyed  the  residue  in  some  other  train — the  whole  journey  to  be  completed 
within  twenty  days  ;  but  that  it  did  not  give  the  right  to  stop  at  any  or  every 
intermediate  station  (Craig  v.  G.  IF.  Hail.  Co.,  24  U ,  C.  Q.  B.  504). 

The  plaintilf  was  a  passenger  l)y  tlie  defendants'  railway  under  a  contract 
by  which  the  defendants  were  to  carry  him  by  continuous  journey  from 
Harrisburg  to  Stratford  vid  Gait  and  Berlin.  There  was  a  break  in  the  line 
of  the  defendants'  railway  at  Gait,  the  distance  between  the  stations  being 
three-fourths  of  a  mile.  An  omnibus  was  provided,  as  advertised  by  the 
defendants,  but  the  plaintiff  was  asked  to  pay  a  fare  of  ten  cents  for  transfer 
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Soo  uIho  ante,  p.    .^8'J,  Section   VI. — Ilostriction  of  Carrier's 
Obli^^ations  and  Liability  1)}'  I'ublio  Notice  or  Special  Contract. 


a  contvcact 
luney  i'loni 


Canadian  Cases. 

ill  it,  and,  ri-l'iisin;;  to  do  h^o,  \Vfi«  not  iiprmitti'il  to  be  tranHpoitod  frci'.  He 
f.iili'd  toiiiiikci  liis  coiiiicitioii  and  luinr^lit  an  ai'tion  iordaiiia.L;(H.  It  was  lulil 
tliat  lie  was  ciiliiliMl  to  lie  coiivt'yt'd  from  slaliuii  to  .station  true  of  cxiu'iise 
{lHarrij  v.  Uraiul  Trunk  Rail.  Co.,  -I'd  O.  11.  18). 

"Tlic  next  <iiU'.stion  i.s  wiiLtliur  or  not  tliu  plaiiitill'liad  a  ii;,'lit  to  j^ot  on  lliu 
train  at  the;  tiinu  it  was  started.  Slut  liuld  a  licktit  tliat  ciititlud  Iht  to  travel 
by  the  liist-class  car  on  tliis  train.  Under  tliis  contract  the  carrier  was  bound 
to  provide  rea.sonable  facility  and  oi)i)ortiinity  to  get  on  board  dining  a 
reasonable  tiniu  before  and  \\\)  to  the  time  when  the  carrier  was  entitled  to 
Htart  the  train  within  hi.s  contiact  ;  and  the  plaintill'  would  be  entitled  to  the 
whole  oi'  .such  time  to  exercise  her  right  of  getting  aboard,  and  was  not  bound 
to  get  on  at  one  time  during  .such  period  rather  than  at  any  other  time  during 
such  iieri(jd"  {llall  v.  Md<\uldai,  21  X.  K  U.  m\)  :  Kiiuj,  J.). 

"  At  the  time  when  the  plaintill  was  thus  led  reasonably  to  believe  that  ho 
might  safely  go  ashore,  the  boat  was  not  clo.se  to  the  lloals,  and  it  was  alter 
dark,  and  no  precautions  were  taken  by  defendants  to  guard  against  this 
unusual  danger  known  to  and  created  by  them,  but  not  known  to  plaintill", 
and  the  result  was  that  the  plaintill  (witlKJUt  any  want  of  care  on  lii.s 
part  .so  far  as  ai)pears)  full  between  the  boat  and  the  iloat.s  and  was  injured. 
I  think  there  is,  in  all  thi.s,  evidence  of  neglect  and  breach  of  duty, 
whether  the  duty  be  regarded  as  that  of  giving  reasonable  means  of  landing 
in  safety  or  the  more  general  obligation  to  exercise  reasonable  care  towards 
tho.-re  whose  charge  is  assumed  in  the  act  of  carriage,  or  whether  it  be  the 
still  more  general  duty  of  taking  reasonable  precautions  iu  the  management 
of  that  which  without  such  care  is  likely  to  cau.se  injury  to  others  in  the 
exercise  of  their  rights  "  (MacDonald  v.  Mayor  of  Ht.  John,  24  N.  B.  R.  373 : 
Kiiiij,  J.). 

The  defendant  corporation  owned  and  operated  a  public  ferry  between 
Halifax  and  Dartmouth.  Plaintiff  was  a  resident  of  Dartmouth,  and  in 
returning  to  her  house,  after  dark,  by  one  of  the  defendants'  b(jat.«,  iu 
attempting  to  land  from  the  boat  on  the  Dartmouth  side,  fell  into  a  gap 
between  the  boat  and  the  float  or  landing  stage  and  was  .severely  injured. 
The  steamer  was  wound  up  close  to  the  iloat  on  the  i-outh  side,  but  on  the 
north  side  there  was  a  gap  caused  by  wind  and  tide.  Plaintiff  was  near 
siglited  and  mistook  this  for  a  dili'erence  in  level  between  the  deck  of  the 
steamer  and  the  float.  There  was  a  bar  on  the  steamer  to  prevent  passengers 
from  leaving  before  the  boat  was  properly  secured.  This  had  been  removed, 
and  the  other  passengers  had  gone  on  shore  before  the  i)laintilf  attempted 
to  leave  the  steamer.  It  was  Itdd  that  the  defendants  were  guilty  of  negligence 
in  not  taking  greater  precautions  for  the  safety  of  pas.sengers  on  the  occasion 
when  the  accident  occurred  {Drake  v.  Dartmouth,  25  N.  S.  R.  177). 

"  It  might  be  argued  with  the  same  show  of  reason  that  one  who  is  short 
slighted  .should  abstain  from  travelling  the  ])ublic  highways  unless  attended, 
or  without  taking  extraordinary  and  unusual  precautions.  Any  argument  of 
that  kind  leaves  out  the  duty  incumbent  on  the  defendant  to  keep  the  public 
highways  reasonably  safe  for  travel,  and  more  especially  in  the  case  of  a 
landing  place  for  those  travelling  on  their  steamer  ;  and  if  tliere  are  dangerous 
places,  their  duty  is  to  give  timely  warning  "  {Toimishend,  J. :  ibid.). 
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Contract  Gathered  from  a  Ticket  and  an  Advertisement. 

1.  "The  whole  question  is  what  was  tlie  contract  between  the 
parties  ?  The  company  state  in  their  ticket  and  in  tlieir  atlvertiso- 
ment,  from  wliicli  we  are  to  jratlier  what  the  contract  was,  that  a 
pxK-ion  taking  a  ticket  may  return  hy  tlie  trains  advertised  for  that 
purpose  on  any  ihiy  not  beyond  14  days  after  tlie  date  thereof. 
Certain  trains  were  advertised.  The  party  had  no  right  to  go  by 
any  other  train  ;  but  it  seems  to  me  that  he  had  a  right  to  decide 
by  which  of  those  trains  he  would  go,  and  on  what  day  ;  or  he 
would  have  been  under  the  necessity  of  presenting  himself  at  the 
.lation  every  day,  and  then,  perhaps  be  told  that  the  train  was 
full  "  {Great  Northern  Rail.  Co.  v.  Jlawcroft  (1852),  21  L.  J.  Q.  B. 
178,  at  p.  182  :   Wlghtnian,  J.). 


i 

li 


Ticket  Issued  "  Suhject  to  the  Conditio7is  contained  in  a  Railwaij 
Company  s  I'ime  Tables  and  Advertisements.''''  (lOG) 

2.  "  The  contract  between  the  plaintift'  and  the  defendants  really 
is  that,  on  his  paying  the  fare  for  the  journey,  they  will  carry  him 
in  their  carriage  on  the  journey,  for  which  he  has  so  paid  the  fare, 
using  due  care  for  his  safety  while  so  doing,     ''''"it  contract  may 

Canadian  Cases. 

(106)  Railway  Act,  :>!  Vict.  (D),  cli.  29.  Robertson  v.  Grand  Trunk  Rail.  Co., 
24  O.  R.  75,  allows  proof  of  a  special  contract  limiting  daniaycs  where  negli- 
gence is  proved.  But  the  decision  in  this  case  is  based  on  the  estoppel  created 
by  plaintiff  having,  in  the  contract,  valued  his  horse  at  1(X)  dols.,  which  was 
the  aniountat  which  loss  was  limited  in  the  contract.  See  Cobban  v.  Canadian 
Pacific  Rail.  Co.,  26  O.  R.  761,  and  Vogel  v.  Grand  Trunk  Rail.  Co.,  11  S.  C.  R. 
612.  This  latter  case  has  settled  the  law  to  be  that,  in  the  cases  wlntever 
they  may  be  to  which  s.  246  a}ij)lies,  it  prevents  the  company  relieving  itself 
by  sjiecial  contract  from  all  liability  for  damage  arising  from  negligence. 

While  a  contract  for  complete  imnuniity  from  the  consequences  of  negligemo 
is  held  to  be  against  the  Railway  Act,  1888  (1)),  s.  246,  yet  a  fair  and  reason- 
able provision  limit  ing  the  measure  of  damages  to  be  the  declared  and  agreed 
on  value  of  the  article,  may  be  lawfully  entered  into,  the  price  of  transport 
being  proportioned  to  such  fixed  value.  "  I  do  not  see  any  objection  to  i)arti  s 
who  are  contracting  for  the  carriage,  or  bailment,  or  hiring  of  chatte  s, 
agreeing  that  such  chattels  shall  be  considered  as  of  a  named  value " 
{RobertKon  v.  Grand  Trunk  Rail.  Co.,  21  0.  A.  R.  208  :  Hagarty,  O.J.O.). 

"The  argument  mainly  relied  on  Ijefore  Uo  was  that  the  conditions  endorsed 
on  the  ticket  were  not  binding  on  the  plaintiff,  and  that,  therefore,  the 
defendant  was  subject  to  the  ordinary  liability  of  a  common  carrier,  but  the 
authorities  are  clear  that  a  reference  on  the  face  of  the  ticket  to  the  conditions 
endorsed  on  the  back  is  a  compliance  with  the  statute"  {ll'^ood  v.  Allan, 
1  Russell  and  Geldert,  483  :  Wvalherbc,  J.). 

The  statute  referred  to  is  18  &  19  Vict.  c.  119,  Imp.  Stat.  s.  71.  On  a  second 
trial  there  was  a  verdict  for  the  plaintiff  on  the  ground  of  negligence,  and  tho 
verdict  was  upheld  (3  Russell  and  Geldert,  211), 
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be  subject  to  conditions  by  reason  of  notice  given  to  tlmt  effect 
upon  tbo  ticket  incorporating  such  conditions.  In  this  case  it  is 
said  tliat  tlie  ticket  referred  to  certain  conditions  and  tluM-eby 
inc()r])orat('d  tlieni  into  tlie  contract.  Tlie  only  conditions  which 
can  be  allegfHl  to  be  so  incorporated  into  this  contract  are  the 
by-laws  and  regnbitions  which  the  company  in;ido  in  pursuance  of 
the  authority  given  them  for  that  piu'pose  by  statute.  They  can 
only  malio  by-laws  and  regulations  in  pursuance  of  tlieir  statutory 
])owerr',  and  accordingly  we  Hud  that  they  assume  to  make  certain 
by-laws  and  regulations  as  recjuired  under  the  Hallways  Clauses 
Consolidation  Act,  18i:;")  (8  &  9  Vict.  c.  20),  viz.,  under  the  seal  of 
the  company  and  with  the  approval  of  the  Board  of  Trade,  and 
such  regulations  are  the  only  conditions  which  can  be  looked  on  as 
incorporated  by  reference  by  this  ticket"  {Ihitler  v.  Manrliestcr, 
Slu'feJd  and  Lincolnshire  kail.  Co.  (1888),  21  Q.  13.  D.  207, 
r..  l-.  :^11:    Lord  J'Js/ier,  M.U.). 


A  Passenger  hy  Railwai/  has  no  Easement  over  the 
Carrier  s  Premises. 

"  In  this  case  the  plaiiititf,  who  was  a  passenger  by  the 
defendants'  railway,  had  paid  for  a  ticket,  but  had  lost  it.  At  a 
certain  stage  of  the  journey  he  was  asked  to  produce  his  ticket, 
and,  not  being  able  to  do  so,  was  told  that  he  must  pay  the 
ordinary  third  class,  fare  from  Manchester  to  Sheffield.  He 
refused  co  do  so  ;  and  thereupon  the  defendants'  servants  assumed 
the  power  of  pulling  the  plaintiff  forcibly  out  of  the  railway 
carriage  in  which  he  was  travelling.  The  plaintiff"  brings  an 
action  of  assault  against  the  defendants  for  this  act  of  their 
servants  ;  and  the  defendants  assert  they  were  justified  in  removing 
the  plaintiff'  from  their  carriage  by  force,  using  no  more  force  than 
was  necessary  for  the  purpose  of  overcoming  his  resistance.  The 
defendants  put  it  chat  the  plaintiff'  was  mdawfuUy  upon  their 
premises.  ...  I  do  not  think  that  is  made  out.  AVhat  is 
the  nature  of  the  relation  between  the  plaintiff  and  the  defendants  ? 
It  is,  as  it  appears  to  me,  a  contractual  relation.  It  was  alleged 
that  the  contract  was  for  a  right  to  go  on  the  defendants'  land  in  the 
nature  of  an  easement,  but  that,  there  being  no  grant  of  an  easement 
under  seal,  there  was  only  a  licence  given  by  th(>  defendants  to  go 
on  their  premises,  which  they  could  revoke.  All  I  will  say  with 
regard  to  that  contention  is  that,  though  it  may  Live  been  quite 
right  for  the  defendants'  counsel  to  suggest  the  point,  it  seems  to 
nic  when  considered  to  be  contrary  to  good  sense.  To  say  that  a 
pass(>nger  by  railway  from  London  to  Liverpool  is  to  have  an 
easement  all  over  the  line  between  those  places  seems  to  nu>  r(>ally 
vidiculous  ;  and  the  absurdity  of  such  a  view  of  the  case  becomes 
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greater  when  wo  remember  that  companies  often  contract  to 
convey  passengers  over  the  lines  of  other  companies.  It  seems 
to  me,  tlierefore,  tliat  the  considerations  upon  which  the  case  of 
Wood  V.  Leadhitter  (1845),  13  M.  &  AV.  838  turned  are  not 
applicable  to  this  case "  (Jhitler  v.  Mdnrlwster,  Sfiej/i'dd  and 
Lincolnshire  Bail.  Co.  (1888),  21  Q.  B.  D.  207,  at  pp.  210,  211  : 
Lord  Esfier,  M.H.). 

"  The  plaintitf  had  taken  his  ticket,  and  the  effect  was  that 
there  was  a  contract  by  the  company  to  carry  him  to  Man- 
chester and  back.  There  is  no  authority  as  yet  to  the  effect  that 
such  a  contract  of  carriage  is  a  contract  for  an  interest  in  laml. 
It  seems  to  mo  to  be  a  totally  different  thing  from  a  contract  for 
an  interest  in  land  ;  and  it  seems  to  mo  absurd  to  treat  the  case 
as  one  of  a  revocable  licence.  It  is  a  case  of  a  contract  for 
carriage.  The  doctrine  of  ][\)od  v.  Leadhitter  (1845),  13  M.  &  W. 
838  does  not  aj)pear  to  me  to  be  at  all  applicable  to  the  case 
of  such  a  contract  "  {ibid.,  at  p.  213  :  Liudlei/,  L.  J.). 

A  liailwaij  Company  does  not  Dedicate  its  Premises  to  the  riddir, 
nor  is  it  hound  to  allow  Carriers  of  intending  Passengers 
to  enter  their  Premises.  (107) 

"  This  action  [by  an  omnibus  proprietor  who  carried  passengers 
and  their  luggage  for  hire  to  and  from  the  railway  station  for 
refusing  to  allow  him  to  drive  his  vehicle  into  the  station 
yard]  is  founded  upon  a  supposed  duty  on  the  part  of  the  defen- 
dants to  j)ermit  the  plaintiff  to  come  upon  their  land, — a  duty 
which  is  alleged  to  arise  from  their  allowing  the  public  genei-ally 
to  do  so.  It  is  not  alleged  that  there  has  been  any  dedication  ot 
this  place  to  the  public  :  but  it  is  said  that  it  is  ihe  duty  of  u 
carrier  to  allow  persons  who  bring  passengers  or  goods  to  be 
carried,  to  enter  his  premises  for  the  purpose  of  delivering  there 
the  passengers  or  the  goods.  It  certainly  would  be  somewhat 
extraordinary  if  any  such  right  could  exist  in  one  to  whom  tho 
company  owes  no  direct  duty,  but  who  merely  brings  to  the  station 

Canadian  Cases. 

(107)  A  railway  company  ia  bound  to  i)rovide  for  passengers  sale  means  of 
ingress  to  and  egress  from  its  stations,  and  wliere  a  passenger  arriving  at  ;i 
station  at  niglit,  walked  along  a  platform  not  intended  but  frequently  used  as 
a  means  of  exit,  but  wliicli  was  not  in  any  way  guaided,  and  after  leaving  the 
platform,  fell  into  an  excavation  in  tlie  company's  grounds  and  was  injured, 
the  company  was  held  liable  in  damages  ((Jldwriyht  v.  Grand  Trunk  Hail.  Co., 
22  0.  A.  R.  28G).  "  The  learned  judge  told  the  jury  'The  Company  is  bound 
as  to  its  passengers  to  see  that  their  premises  aie  in  such  a  comlition  in  all 
respects  that  a  person  in  the  exercise  of  ordinary  care  may  leave  them  without 
injury.'  That  is  the  liability  wliich  exists  on  railway  comi)anie3  with  regard  to 
persons  getting  off  their  trains  "  {Uagarty,  C.  J.  0.,  ibid.). 
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the  individuals  with  whom  the  company  contracts.  The  case  of 
rickford  V.  The  Grand  Junction  Rail.  Co.  (1811),  8  M.  &  W. 
372  shews  that  tliis  correhitivo  duty  between  the  contracting 
parties  is  essential  to  the  maintenance  of  an  action  against  a 
common  carrier  for  refusing  to  carry.  There  is  another  ground 
abo  upon  which  this  action  is  not  maintainable  :  An  action  will 
not  lie  at  the  suit  of  A.  for  the  breach  by  B.  of  a  duty  which  he 
owes  to  C  I  remember  a  case  where  a  stage-coach  passenger 
brought  an  action  against  the  builder  of  the  coach  for  an  injury 
sustained  by  him  from  a  defect  in  the  vehicle.  And  the  answer  was, 
that  an  action  would  only  lie  as  between  the  parties  between  whom 
the  contract  was  made  "  {Barker  v.  The  Midland  Rail.  Co.  (185G), 
18  C.  B.  46,  at  p.  59  :    MlUes,  J.). 

See  also  ante,  p.  44G,  Section  VIII. — Railway  and  Canal  Traffic 
Act,  1854  ;  (d)  Railway  stations,  and  the  quotation  from  the  case 
oi'  Perth  General  Station  Committee  v.  Ross,  [1897]  A.  C.  479,  at 
p.  483  :  Lord  Ilalsbiiri/,  L.C. 

Contract  loith  one  Company  to  carrij  Passengers  beyond 

their  Line. 

"  We  arc  of  opinion  that  there  was  but  one  contract,  and  that 
that  contract  was  with  the  South  Wales  Railway  Company,  and  not 
with  the  Midland  Railway  Company.  There  was  one  sum  paid 
and  one  ticket  given  for  the  entire  journey,  and  there  was  no 
evidence  whatever  of  any  privity  of  the  Midland  Railway  Company 
to  that  contract,  except  that,  by  arrangement  with  the  South 
Wales  Railway  Company,  they  conveyed  on  their  line  passengers 
booked  from  Newport  to  Birmingham.  We  think  that  the 
principle  of  Hfiischamp  v.  77(6  Lancaster  and  Preston  Junction 
Rail.  Co.  (1841),  8  M.  &  W.  421  applies  to  this  case  ;  and 
as  there  was  no  contract  with  the  Midland  Railway  Company 
tlie  plaintiff  fails  in  this  action "  {Mi/tton  v.  Midland  Rail.  Co. 
(1859),  4  H.  &  N.  615,  at  pp.  621,  622  :  Martin,  B.). 

See  also  ante,  p.  369,  Section  IV. — Common  L?w  Contract  of 
Carriage  ;  (d)  Receipt  by  Common  Carrier  of  Goods  to  be  Carried 
beyond  the  Limits  within  which  he  Carries,  and  post,  p.  557, 
(c)  Special  Contracts. 

(b)  Duty  of  Carrier  to  Passengers  imposed  by  Law. 

(See  also  ante,  p.  351,  Section  III.  —  Roadworthiness  and 
Seaworthiness.)    (107a) 

A  carrier  does  not  warrant  or  insure  the  safety  of  a  passenger. 
H(!  undertakes  to  take  due  care  (including  in  that  terra  the  use  of 
skill  and  foresight)  to  carry  a  passenger  safely. 

Canadian  Casts.    . 

(107a)  As  to  Seaworthiness,  see  post,  p.  677. 
L.B.  2  s 
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The  above  rule  is  gathered  from  and  illustrated  by  the  following 
cases  : —  (108) 

Mail  Coaches. 

The  Proprietors  of  Mail  Coaches,  if  they  carry  Passengers,  are 
hound  to  Carry  them  Safely  and  Properly. 

1.  Action  against  the  defendants,  who  were  proprietors  of  the 
Chester  mail  coach,  for  the  negligence  of  the  driver,  by  reason 
whereof  the  coach  was  overturned,  and  the  plaintiff's  arm  broken. 

The  plaintiff  proved  his  case.  Mingay,  for  the  defendants,  said 
that  he  was  told  a  case  of  Harris  and  AVilson  had  been  tried  before 
Lord  Loughborough  at  the  Common  Pleas  Sittings  after  Easter 
term  last,  in  which  his  lordship  had  held  that  the  proprietors  of  a 
mail  coach  w^ere  not  answerable  for  the  negligence  of  their 
servants  ;  saying  that  those  coaches  were  not  under  the  govern- 
ment of  the  proprietors,  but  the  concern  of  the  public,  being 

Canadian  Cases. 

(108)  "  111  this  case  it  seems  to  me  that  the  utmost  care  and  skill  wcie 
exercised  wliich  prudent  men  are  accustomed  to  use  under  similar  circum- 
stances. The  road  was  examined  bj*  a  proper  person  from  time  to  time  and 
within  twenty  minutes  of  the  time  of  tlie  accident,  and  found  to  be  in  fjood 
order,  and  more  than  tliis  I  do  not  think  the  hiw  exacts  from  carriers  of 
passengers  for  hire.  ...  I  do  not  at  all  wish  to  be  understood  as 
impugning  the  position  tiiat,  in  every  contract  for  the  conveyance  of  passengers 
by  rail,  there  is  an  inqilied  undertaking  for  the  safe  condition  of  the  road,  as 
well  as  tlie  vehicle,  so  far  as  the  carriers  can  insure  it  by  the  utmost  care  and 
diligence "  {Canadian  Pacific  Rail.  Co.  v.  Chalifoux,  22  S.  C.  R.  725  :  Sir 
IF.  J.  Ritchie,  C.J.). 

The  f''nuuctor  of  a  passenger  train  owes  to  a  passenger  a  duty  to  exercise 
reasonni)ie  care  notwithstanding  that  the  passenger's  contract  is  with  the 
com;, any,  and  he  may  b'^  liable  to  a  passenger  for  a  breach  of  such  duty  {Hall  v. 
McFadden,^!  N.  B,  o86).  "A  carrier  who  in  fact  performs  the  act  of 
carriage  is  liable  to  the  passenger  for  injuries  received  by  him  through  the 
neglect  of  such  carrier,  although  no  contract  for  carriage,  either  express  or 
implied,  exists  between  such  carrier  and  the  passenger,  and  although  such 
carrier  is  simply  performing  the  cavriage  by  arrangement  with  another  carrier 
with  whom  the  passenger  has  a  contract  of  carriage.  .  .  .  Now  it  seems 
to  me  that  the  following  circumstances  (supposing  them  to  exist)  are  sufficient 
to  raise  a  duty  of  care  and  caution  by  the  person  having  control  of  the  starting 
of  a  railway  train  towards  one  having  a  right  of  passage  by  it,  and  entirely 
irrespective  of  contract,  viz.,  the  control  of  such  an  instrument  of  danger,  the 
right  of  the  passenger  to  get  aboard,  the  knowledge  or  reasonable  means  of 
knowledge  of  the  person  having  control  of  the  train  that  the  passenger  is 
present  and  seeking  to  exercise  his  right,  and  the  knowledge  or  the  reasonable 
means  of  knowledge  by  such  person  that  the  probable  consequences  of  starting 
the  train  too  soon  or  without  ordinary  precautions  will  be  to  put  the  passenger 
in  peril  and  possible  danger  of  his  life  in  exercising  his  rights  "  {King,  J.  '■ 
ibid.,  at  pp.  596,  598.     See  also  McAdam  v.  Ross,  22  N.  S.  R.  264). 
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established  merely  for  the  conveyance  of  letters  ;  and  therefore  if 
any  jjorson  travelled  m  them,  he  went  at  his  own  risk,  and  the  law 
implied  no  promise  for  his  safety. 

Lord  Kenyan  said  he  was  certain  that  no  such  determination 
had  ever  been  made  by  Lord  LoughhoroiKjh,  It  was  too  absurd  to 
enter  into  the  head  of  any  man.  Doubts  had  been  entertained  by 
great  lawyers  in  the  last  and  beginning  of  the  present  century, 
whether  the  postmaster-general  was  liable  for  letters  sent.  [See 
Lane  v.  Cotton  (1701),  1  Ld.  Raym.  G4G,  and  ante,  pp.  342,  343.] 
He  would  not  deliver  any  opinion  on  that  point,  as  it  1-  1  nothing 
to  do  with  the  present  case  ;  for  when  these  coaches  carried 
passengers,  the  proprietors  of  them  were  bound  to  carry  them 
safely  and  properly  (U hite  v.  JSoulton  (171)1),  1  Pcake  113). 

This  case  would  doubtless  govern  that  of  a  mail  train  should 
such  a  point  be  taken  with  regard  to  it. 


Stage-Coach. 

Usual  Place  for  Setting  Down — Driver  hound  to  Inform 
Passenger  of  Danger, 

2.  The  plaintiff  was  carried  safely  as  an  outside  passenger  on 
the  top  of  the  coach,  to  the  Cross  Keys  at  Chelsea,  where  it  stopped. 
When  arrived  before  the  gateway  of  this  inn,  leading  to  the  stable- 
yard,  the  coachman  requested  her  to  alight  there,  as  the  passage 
into  the  yard  was  very  awkward.  She  said,  as  the  road  was  dirty, 
she  would  rather  be  driven  into  the  yard.  He  then  advised  her  to 
stoop  and  drove  on.  The  consequence  was  that  she  was  struck 
vi<;lently  on  the  shoulders  and  back  by  a  low  archway  in  the 
passage,  and  received  a  personal  injury  of  which  she  was  not 
likely  to  recover. 

"  The  defendant  was  bound  to  carry  the  plaintiff  from  the  usual 
place  of  taking  up  to  the  usual  place  of  setting  down.  (109)  As 
coach-owner,  therefore  ho  was  answerable  for  the  negligent  acts  of 
his  servant,  till  the  plaintiff"  was  set  down  at  the  usual  place  for 
passengers  alighting  at  CJhelsea.  This  appears,  for  the  inside 
passengers  at  least,  to  have  been  the  yard.  If  the  coachman  had 
said  to  her,  '  the  others  will  be  safe  in  proceeding,  but  you  must 
go   down   here,  as   you   cannot  remain  upon  the  coach  without 


Canadian  Cases. 

(109)  A  steamboat  owner  who  departs  from  the  ordinary  and  proper  method 
of  landing  passengers  is  responsible  I'or  the  increased  danger  of  the  method  he 
adopts  {aamcron  v.  Millo\j,  14  U.  C.  C.  P.  340). 
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danger  to  your  life,'  she  could  only  have  blamed  her  own  impru- 
dence for  what  followed.  But  he  should  have  given  her  the 
materials  to  judge,  if  he  was  to  leave  her  to  make  her  election. 
He  told  her  the  passage  was  awkward  ;  whereas,  according  to  the 
evidence,  it  was  impracticable"  {Dudley  v.  Smith  (1808),  1  Camp. 
167,  at  p.  1G9  :  Lord  Ellenhorough). 

Duty  imposed  by  Law  to  use  Due  and  Proper  Care  and  Skill. 

3.  "  The  allegation  that  it  was  the  duty  of  the  company  to  use 
due  and  proper  care  and  skill  in  conveying  [an  officer  of  the  post- 
office]  is  admitted.  That  duty  does  not  arise  in  respect  of  any 
contract  between  the  company  and  the  persons  conveyed  by  them, 
but  is  one  which  the  law  imposes  :  if  they  are  bound  to  carry,  they 
are  bound  to  carry  safely  ;  it  is  not  sufficient  for  them  to  bring 
merely  the  dead  body  to  the  end  of  the  journey.  They  must 
exercise  a  reasonable  care  in  performing  the  duty  which  is  cast 
upon  them  by  the  Act  [The  Railways  (Conveyance  of  Mails)  Act, 
1838  (1  «&  2  Vict.  c.  98)]  "  (Collett  v.  London  and  North  Western 
Rail.  Co.  (1851),  16  Q.  B.  984,  at  p.  989  :  Lord  Campbell,  C.J.). 

Distinction  between  Trains  for  Passengers,  and  for  Goods  or  Cattle, 
as  to  Efforts  to  Forward. 

4.  "  There  is  a  distinction  between  trains  for  passengers  and  for 
goods  or  cattle.  The  owners  of  goods  or  cattle  have  no  right  to 
complain  that  extraordinary  efforts  which  are  made  to  forward 
passengers  are  not  used  to  forward  cattle  or  goods.  The  rates  of 
carriage  are  different,  and  the  cattle  or  goods  sent  by  goods  train 
pay  at  a  lower  rate  than  they  would  if  sent  by  passenger  trains  " 
(Briddon  V.  The  Great  Nortliern  Bail.  Co.  (1858),  28  L.  J.  Ex.  51, 
at  p.  52  :  Pollock,  C.B.). 

Broad  Distinction  between  tlie  Liabilities  of  Common  Carriers  of 
Goods  and  of  Passengers — Latent  and  Patent  Defects — Due 
Care  explained.  (110) 

5.  "  We  are  of  opinion,  after  consideration  of  the  authorities, 
that  there  is  no  such  contract  either  of  general  or  limited  warranty 

Canadian  Cases. 

(110)  "  It  seems  to  me  the  common  law  liability  of  the  carrier  ia  to  continue 
until  a  reasonable  time  after  the  arrival  of  the  goods  and  notice  to  the 
consignee.  There  is  a  clear  distinction  between  lujigage  and  freight.  In  the 
former  the  passenger  has  notice  of  the  arrival.  In  that  respect  the  consignee 
stands  on  a  different  looting  as  to  fact,  and  I  find  as  to  principle  "  {Richardson  v. 
Canadian  Pacific  Rail.  Co.,  19  0.  R.  377  :  Rose,  J.). 


PASSENGERS. 


549 


ipru- 
'  the 
jtion. 
o  the 
'amp. 


ill. 

to  use 
;  post- 
al' any 
'  tliem, 
y, they 
•  bring 
If   must 
is  cast 
Is)  Act, 
Western 

;,o.J.)- 

r  Cattle, 

and  for 

right  to 

forward 

rates  of 

ods  train 

trains  " 

J.  Ex.  51, 


iirrlers  of 
eds—Diie 

uthoritics, 
-warranty 


to  continue 
,tice  to  the 
rlit.  In  the 
he  consignee 
Richardson  v. 


and  insurance  entered  into  by  the  carrier  of  passengers,  and  that 
the  contract  of  such  a  carrier  and  tlie  obligation   undertaken  by 
him  are  to  take  due  care  (including  in  that  term  the  use  of  skill 
and  foresight)  to  carry  a  passenger  safely.    It  of  course  follows  that 
the  absence  of  such  care,  in  other  words  negligence,  would  alone  Ijo 
a  breach  of  this  contract.    .    .    .    Thelawof  England  has,  from  the 
earliest  times,  established  a  broad  distinction  between  the  liabilities 
of  common  carriers  of  goods  and  of  passengers.    .     .     .    There 
is  not  only  the  plain  distinction  between  the  liabilities  of  carriers  of 
goods  and  of  passengers,  constantly  referred  to  by  text  writers  and 
judges  as  well  known  and  settled  law,  but  numerous  cases  have 
been  decided  on  grounds  entirely  at  variance  with  the  supposition 
that  there  existed  contemporaneously  with  them  the  liability  by 
way  of  warranty.     In  Aston  v.  Heaven  (1797),  2  Esp.  533,  which 
was  the  case  of  an  injury  to  a  passenger,  Ejre,  C.J.,  after  carefully 
pointing  out  the  law  as  to  the  liability  of  carriers  of  goods  to  make 
good  all  losses  except  those  happening  from  the  act  of  God  or  the 
King's  enemies,  and  the  reasons  for  it,  says,  '  I  am  of  opinion  the 
cases  of  the  loss  of  goods  by  carriers  and  the  present  are  totally 
unlike '  [at  p.  534].     Again,  '  There  is  no  such  rule  in  the  case 
of  the  carriage  of  the  persons  :  this  action  stands  on  the  ground 
of  negligence  alone  '  [at  p.  535].     In  Christie  w.Grigcjs  (1809), 
2    Camp.  79,  Sir  James  Mansfield  says   [at  p.  81]   '  There  was 
a  difference  between  a  contract  to  carry  goods,  and  a  contract  to 
carry  passengers.     For  the  goods  the  carrier  was  answerable  at  all 
events.     But  he  did  not  warrant  tha  safety  of  the  passengers.    His 
undertaking,  as  to  them,  went  no  further  than  this,  that  as  far  as 
human  care  and  foresight  could  go,  he  would  provide  for  their  safe 
conveyance.'     In   Crofts  v.  Waterhouse  (1825),  3  Bing.  319,  the 
observations  attributable  to  Best,  C.J.,  clearly  shew  that  he  did  not 
think  that  there  was  any  warranty  on  the  part  of  the  carrier  of 
passengers,  and  Park,  J.,  in  the  same  case  says  [at  p.  321],  'A 
carrier  of  goods  is  liable  in  all  events      ...      a  carrier  of 
passengers    is    only   liable    for    negligence.'       But    besides   the 
observations  of  individual  judges  to  shew  what  has  hitherto  been 
understood  to  be  the  law,  there  is  the  series  of  important  cases 
involving    costly    and    protracted    trials,   in   which  by  common 
cor      .t,  the  liability  of  carriers  of  passengers  has  been  based  upon 
the  duty  to  take  due  care,  and  not  upon  a  warranty. 

"In  Grote  v.  Cliester  and  Holy Jtead Rail.  Co.  (1848),  2  Ex.  251, 
where  the  accident  arose  from  the  breaking  down  of  one  of  the 
bridges  of  the  railway,  the  case  turned  on  what  would  or  would  not 
be  negligence  for  which  the  company  were  answerable.  Parke,  B., 
said  [at  p.  254]  :  '  It  seems  to  me  that  they  [the  company]  would 
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still  be  liable  foi'  the  accident  unless  he  (the  engineer)  also  used 
due  and  reasonable  care  and  employed  proper  materials  in  the 
work.'  There  is  no  trace  in  the  report  that  it  ever  occurred  to 
the  court  to  suppose  there  was  any  warranty  of  the  safety  of  the 
bridffe.  In  a  case  tried  before  Erie,  O.J.,  Ford  v.  London  and 
South  Western  Rail.  Co.  (18G2),  2  F.  i&  F.  730,  the  plaintiff  was 
injured  by  the  teiulor  of  the  train  beinn;  thrown  off  the  line,  and 
one  of  the  causes  was  allei^ed  to  be  the  defective  tyre  of  one  of  the 
wheels  of  the  tender.  Erie,  C.J.,  in  his  direction  told  the  jury 
[at  p.  732],  '  The  action  is  grounded  on  negligence.  Negligence 
is  not  to  be  defined,  because  it  involves  some  inquiry  as  to  the 
degree  of  care  required,  and  that  is  the  degree  which  the  jury 
think  is  reasonahly  to  be  required  from  the  parties,  considering  all 
the  circumstances.  The  railway  company  is  bound  to  take  reason- 
able  care  ;  to  use  the  best  precautions  in  known  practical  use  for 
securing  the  safety  and  convenience  of  their  passengers.'  There 
the  defect  was  in  the  tyre  of  a  wheel  of  the  tender  of  the  train  by 
which  the  plaintiff  travelled.  And  no  suggestion  that  a  warranty 
of  its  soundness  existed  was  made  throughout  the  case. 

"  But  a  case  still  more  directly  bearing  upon  the  present  point 
was  tried  before  Cockburn,  CJ.  :  Stokes  v.  Eastern  Counties  Rail. 
Co.  (1860),  2  F.  &  F.  691.  There  the  accident  happened  in  con- 
sequence of  the  breaking  of  the  tyre  of  the  near  wheel  of  the 
engine.  The  tyre  broke  from  a  latent  flaw  in  the  welding.  The 
trial  last  six  days,  and  the  questions  mainly  were  whether  the  flaw 
was  not  visible,  and  whether  by  the  exercise  of  care  it  might 
not  have  been  detected.  The  Lord  Chief  Justice  commences  a 
full  direction  to  the  jury  by  saying  [at  p.  693]  :  '  The  question  is, 
whether  the  breaking  of  the  tyre  resulted  from  any  negligence  in 
the  defendants  or  their  servants,  for  which  they  are  responsible  ?  ' 
The  latent  defect  in  the  tyre  was  admitted  io  be  the  cause  of  the 
accident  ;  but  the  jury  having  found,  in  answer  to  specific  questions, 
that  there  was  no  evidence  that  the  tyre  was  negligently  welded,  and 
that  the  defect  had  not  become  visible,  and  having  in  other  respects 
negatived  negligence,  the  verdict  was  entered  for  the  defendants. 
The  facts  of  that  case  appear  to  be  exactly  like  the  present,  except 
that  in  this  case  the  defective  tyre  was  in  the  wheel  of  the  carriage, 
and  there  in  the  wheel  of  the  engine.  But  for  the  reasons  already 
given,  it  can  never  be  that  a  warranty  can  exist  as  to  the  carriage, 
but  not  as  to  the  engine  drawing  it.  Thus,  then,  it  is  plain  a  trial 
of  six  days  took  place  on  issues  which  were  utterly  immaterial  if  a 
warranty  ought  to  have  been  implied,  and  there  the  learned  Chief 
Justice,  and  the  parties  themselves,  seem  to  have  been  utterly 
unconscious   of  the   contract  which   was   really   existing,   if  the 
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plaintiflF  in  this  case  is  right ;  for  the  warranty,  as  an  obligation 
implied  by  law,  must  have  existed  at  the  time  of  those  trials,  if  it 
exists  now  ;  and  surely  it  is  strong  to  shew  that  no  such  rule  does 
form  part  of  the  common  law  that  it  was  not  then  recognized  and 
declared. 


might 


already 


"  It  seems  to  be  perfectly  reasonable  and  just  to  hold  that  the 
obligation  well  known  to  the  law,  and  which  because  of  its  reason- 
ableness and  accordance  with  what  men  perceive  to  be  fair  and 
right,  have  been  found  applicable  to  an  infinite  variety  of  cases  in 
the  business  of  life,  viz.,  the  obligation  to  take  due  care,  should 
be  attached  to  this  contract.  We  do  not  attempt  to  define,  nor  is 
it  necessary  to  do  so,  all  the  liabilities  which  the  obligation  to 
take  due  care  imposes  on  the  carriers  of  passengers.  Nor  is  it 
necessary,  inasmuch  as  the  case  negatives  any  fault  on  the  part  of 
the  manufacturer,  to  determine  to  what  extent  and  under  what 
circumstances  they  may  be  liable  for  the  want  of  care  on  the  part 
of  those  they  employ  to  construct  works,  or  to  make  or  furnish  the 
carriages  and  other  things  they  use.  See  on  this  point  Grote  v. 
Chester  and  Holyhead  Rail.  Co.  (1848),  2  Ex.  251.  'Due  care' 
however  undoubtedly  means,  having  reference  1"  the  nature  of  the 
contract  to  carry,  a  high  degree  of  care,  and  casts  on  carriers  the 
duty  of  exercising  all  vigilance  to  see  that  whatever  is  required  for 
the  safe  conveyance  of  their  passengers  is  in  fit  and  proper  order. 
But  the  duty  to  take  due  care,  however  widely  construed  or 
however  rigorously  enforced,  will  not,  as  the  present  action  seeks 
to  do,  subject  the  defendants  to  the  plain  injustice  of  being  com- 
pelled by  the  law  to  make  reparation  for  a  disaster  arising  from  a 
latent  defect  in  the  machinery  which  they  are  obliged  to  use,  which 
no  human  skill  or  care  could  either  have  prevented  or  detected  " 
(Readhead  v.  Midland  Rail.  Co.  (1869),  L.  R.  4  Q.  B.  379,  at 
pp.  381,  382,  388,  389,  390,  392,  393:  Montague  Smith,  J., 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber 
{Kelly,  C.B.,  Byles,  Keating,  and  M.  Smith,  JJ.,  Channell  and 
Rmmicell,  BB.).  (Ill) 

Canadian  Cases. 

(Ill)  "In  this  actioa  by  a  passenger  on  board  defendants' steamer  from 
Halifax  for  Liverpool,  plaintiff  seeks ,to  recover  damages  for  delay  in  crossing 
the  Atlantic  in  pursuance  of  his  business  by  reason  of  the  loss  of  the  rudder 
which,  it  Avas  contended,  was  owing  to  want  of  due  care  in  undertaking 
the  voyage  in  a  defective  steamer.  I  understand  the  law  now  to  be  that  the 
defendants  were  bound  to  provide  a  steamer  reasonably  fit  for  the  voyage,  and 
that  they  are  not  liable  for  defects  which  no  care  could  have  detected  "  {Nealv, 
Allan  et  at,  6  Russell  and  Qeldert  (n.s.)  452  :  Weatherhe,  J.). 
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Carriers  not  Liahle  for  Damage  to  Passengers  which  Arises  Solehj 
and  E.edusivehj  from  tlie  Act  of  Others. 

6,  "  The  defendants  undertook  to  carry  tlio  plaintiflP  from  Leeds 
to  Sheffield.  Wliilo  he  was  performing  the  journey,  upon  tlieir 
own  line,  there  being  no  negligence  of  any  sort  upon  tlieir  part, 
either  as  owners  of  the  line,  or  carriers,  or  otherwise,  the  train  of 
the  London  and  North  Western  Company,  tlirough  the  negligence 
of  the  servants  of  that  company,  ran  into  the  defendants'  train,  and 
so  injured  the  plaintitF.  The  act  that  did  the  damage  was  solely 
and  exclusively  the  act  of  the  North  Western  Company.  Now 
why,  under  those  circumstances,  should  the  defendants  be  liable  ? 
If  this  had  been  the  case  of  goods  they  would  have  been  liable, 
because  they  are  then  insurers  ;  but  here  the  duty  of  the  defen- 
dants, according  to  the  decided  cases,  is  this  :  they  enter  into  a 
contract  that  all  persons  connected  with  the  carrying  and  with  the 
means  and  appliances  of  the  carrying,  with  the  carriages,  the  road, 
the  signalling,  and  otherwise,  shall  use  care  and  diligence,  so  that 
no  accident  shall  happen.  But  they  contract  no  further.  If  they 
were  to  contract  that  everybody  should  use  care  and  diligence, 
their  duty  would  extend  to  strangers.  But  it  is  conceded  that 
they  have  no  such  duty  as  that.  They  have  no  contract  or  duty 
that  strangers  to  the  railway  (if  one  may  use  such  an  expression) 
shall  do  nothing  wrong  either  by  wilfulness  or  negligence " 
(  Wright  v.  Midland  Rail.  Co.  (1873),  L.  R.  8  Ex.  137,  at  pp.  140, 
141  :  Bramivell,  B.). 

"  The  first  thing  is  to  find  out  what  is  the  contract  between  the 
parties,  and,  unfortunately,  the  distinction  between  the  duty  of  a 
carrier  in  the  carriage  of  goods  and  the  carriage  of  passengers  was 
for  many  years  rot  clearly  laid  down  in  this  country.  In  America 
it  had  been  considered,  and  the  decisions  were  tolerably  clear  upon  it. 
But  in  Readhead  v.  Midland  Rail.  Co.  (1867),  L.  R.  2  Q.  B.  412  ; 
(1869),  L.  R.  4  Q.  B.  379  the  whole  law  was  thoughtfully  considered 
and  carefully  laid  down,  shewing  that  the  contract  of  a  railway 
company  with  a  passenger  is  not  that  of  an  insurer,  but  simply  to 
take  sufficient  care  and  to  use  due  diligence  in  the  providing 
materials,  engines,  carriages  and  so  on,  for  the  passage  of  the 
passengers.  That  being  so,  there  is  no  difficulty  whatever  in 
applying  the  rule  where  the  railway  company's  line  is  all  their 
own  "  (ibid.,  at  p.  146  :  Pollock,  B.). 

Carriers  Bound  to  Take  all  Reasonable  Precautions. 

Carriers  of  passengers  are  bound  to  see  that  every  thing  under 
their  own  control  is  in  full  and  complete  and  proper  order.  They 
are  bound  to  take  all  reasonable  precautions  and  care  with  reference 
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to  any  danger  which  may  reasonably  be  expected  upon  the  lino  of 
road  over  which  th(n'  travel  or  with  reforoncc  to  any  certain  and 
definite  risk  as  to  which  they  have  any  knowledge  or  can  reasonably 
h(^  supposed  to  have  any  knowledge  ;  but  they  are  not  answerable 
tor  any  mischief  occasioned  by  any  matter  extraneous  altogether  to 
the  work  in  which  they  are  engaged,  and  as  to  which  they  had  no 
reasonable  ground  for  supposing  tliat  ordinary  and  proper  care  had 
not  been  taken  by  those  persons  whoso  duty  it  was  to  take  such 
care. 

Reasonable  Precautions  to  he  Taken  Against  a  Known  Unusual 
Danger  to  Passengers. 

1.  "  This  was  an  action  by  a  passenger  on  the  Metropolitan 
Railway  for  an  injury  sustained  by  him  from  the  fiiUing  of  an  iron 
girder  on  to  the  roof  of  the  carriage  in  which  he  was  travelling  ; 
and  ho  seeks  to  charge  the  company  with  liability  by  reason  of 
negligence.  I  agree  entirely  with  the  counsel  for  the  defendants 
that  it  is  not  enough  for  the  plaintiflf  to  shew  that  there  has  been 
an  accident  upon  their  lino,  and  thence  to  argue  that  therefore  the 
company  are  liable  even  prima  facie.  It  is  necessary  for  the 
plaintiff  to  establish  by  evidence  circumstances  from  which  it  may 
fairly  be  inferred  that  there  is  reasonable  probability  that  the 
accident  resulted  from  the  want  of  some  precaution  which  the 
defendants  might  and  ought  to  have  resorted  to  :  and  I  go  further, 
and  say  that  the  plaintiff  should  also  shew  with  reasonable  certainty 
what  particular  precaution  should  have  been  taken.  It  is  not 
necessary  in  this  case  to  draw  a  distinction  between  railway 
companies  and  other  carriers  of  passengers,  or  to  lay  down  any 
rule  beyond  this,  that,  if  the  company  know  that  there  is  unusual 
danger  from  work  which  is  in  progress  on  or  over  the  line,  and 
have  it  in  their  power  to  avert  the  consequences  of  that  danger  by 
the  use  of  reasonable  precaution,  they  are  bound  to  adopt  that 
precaution,  and,  not  doing  so,  they  are  guilty  of  a  breach  of  duty  " 
(Daniel  v.  llie  Metropolitan  Rail.  Co.  (1868),  L.  R.  3  C.  P.  216, 
at  pp.  222,  223  :   Willes,  J.). 

2.  "  There  has  been  a  case  put  by  one  of  the  learned  Judges  in 
the  Court  of  Common  Pleas — Mr.  Justice  Willes — which  very 
aptly  illustrates  what  would  be  the  reasonable  duty  of  a  company, 
like  a  railway  company  carrying  passengers  for  hire.  He  gives 
[see  the  case  in  the  court  below,  L.  R.  3  C.  P.,  at  p.  223]  the  case 
of  a  waggon  heavily  laden  with  goods,  piled  up  to  that  enormous 
height  to  which  we  often  see  waggons  piled  up  in  this  metropolis 
— that  waggon  passing  along  the  road,  and  the  goods  being  so 
improperly  packed  that  a  bale  of  goods  falls  upon  a  stage-coach 
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and  kills  or  Injuros  a  passcn^^or.  In  that  case  the  loarnod  Jiidi^o 
was  of  opinion  that  tli(>  stiiifo-coacli  proprietor  would  not  lie 
responsibh^  ;  and  I  apprehend  that  the  groundwork  of  that  opinion 
is,  that  those  who  undertake  the  carriii};o  of  passonirers  are  hound 
to  take  all  reasonable  precaution  and  care  with  reference  to  any 
danger  which  may  reasonably  be  expected  upon  the  lino  of  road 
over  which  they  travel.  An  instance  of  that  kind  is  given  in  an 
authority  which  has  been  cited  before  us  [^liirkett  v.  Wlutvharen 
Junction  Rail.  Co.  {lii'>\)),  4  II.  &  N.  7:K)]  —  namely,  an 
accident  accruing  from  switches  on  a  line  of  railway  not  being 
found  in  their  proper  place,  and  those  switches  not  being  on  the 
lino  of  railway  which  is  the  property  of  the  company  which 
is  conveying  the  passengers,  but  forming  part  of  a  line  over  which 
the  company  has  contracted  to  convey  the  passengers.  They  would 
be  obliged  to  see  that  their  own  line  of  road  was  in  perfect  order, 
and  they  would  be  responsible  for  any  negligence  which  occurred 
on  the  other  line  of  road,  whether  under  their  control  or  not,  if 
they  have  contracted  to  carry  passengers  over  that  particular  piece 
of  road  ;  but  they  would  not  be  answerable,  as  I  apprehend,  for 
any  mischief  occasioned  by  any  matter  extraneous  altogether  to  the 
work  in  which  they  were  engaged,  and  as  to  which  they  had  no 
reasonable  ground  for  supposing  that  ordinary  and  proper  care 
had  not  been  taken  by  those  persons  whose  duty  it  was  to  take 
such  care.  Going  back  to  the  case  of  the  waggon,  I  cannot  under- 
stand why,  if  Mr.  Justice  Willcs  was  of  that  opinion,  he  should 
not  have  considered  the  stage-coach  proprietor  in  that  instance 
equally  liable  for  the  goods  falling  off  the  waggon  upon  his 
passengers  with  the  railway  com[)any  in  this  instance  ;  because, 
if  we  ask  the  question,  whether  there  is  not  more  danger  in  passing 
a  waggon  so  laden  than  in  passing  over  an  ordinary  public  road 
under  ordinary  circumstances,  that  question  must  be  answered  in 
the  affirmative .  Anybody  driving  along  a  road,  and  seeing  a  waggon 
thus  heavily  laden,  (the  possibility  of  which  being  insufficiently 
packed  must,  of  course,  occur  to  any  mind,  its  very  appearance 
being  alarming  to  those  who  pass,  who  must  know  that  there  is 
a  risk — a  possibility  of  accident,)  would  be  bound,  according 
to  the  doctrine  which  has  been  held  in  this  case,  to  drive  on  the 
other  side  of  the  road,  or  to  wait  till  the  waggon  has  gone  in  some 
other  direction,  and  he  would  be  guilty  of  negligence  in  passing 
by  that  waggon,  the  risk  attending  the  passing  of  which  must  be 
a  greater  risk  than  the  risk  of  passing  along  an  ordinary  line  of 
road.  I  apprehend  that  all  that  is  to  be  done  by  those  who  carry 
passengers  for  hire  is  that  they  are  bound  to  see  that  everything 
under  their  own  control  is  in  full  and  complete  and  proper  order. 
They  are  bound  to  see,  also,  if  there  be  a  certain  and  definite  risk 
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as  to  which  thoy  have  any  knowlodgo  or  can  reasonably  ho 
siipposotl  to  have  any  kno\vl('(I;,'»\  that  it  in  sutliciently  ^fuardod 
ii^fiiiiist.  For  instance,  a  tronch  may  ho  dug  acroHS  a  road  through 
no  fault  of  thoirs,  and  in  such  a  caso  thoy  could  not  he  held  to  be 
li;il)l('  ;  but  if  thorc  is  any  roasonablo  ground  for  apprcluMidiiig  tliat 
cxlraordiiiary  precaution  is  wanted,  they  would  bo  lial)l('.  Hut  in 
a  caso  in  which  a  work  is  being  carried  on  by  competent  am] 
intelligent  persons  accustoinoil  to  tho  business,  and  in  respect  to 
which  the  evidence  is  simply  tliis — that  although  the  work  may 
l)e  considered  dangerous,  tho  wo  "kmen  employed  in  it  have  never 
known  an  accident  before  this  time,  and  where  the  particular 
accident  which  has  occurred  was  occasioned  by  a  change  from  tho 
iuitious  mode  of  doing  the  work  hitherto  [jursued  to  a  more 
incautious  mode  of  doing  it,  (I  do  not  wish  to  prejudge  a  caso 
which  maybe  pending  in  other  courts  against  another  company) — 
to  hold  the  railway  company  liable  for  an  accident  of  that  descrip- 
tion would,  I  think,  be  extending  the  liability  of  the  company  for 
(liimages  in  conseqxience  of  supposed  negligence  in  not  taking 
jirecautions  against  every  remote  and  contingent  possibility  of 
accident,  to  an  extent  beyond  anything  that  has  been  laid  down 
in  any  case  with  which  1  am  ac(iuaintcd,  and  which,  indeed, 
common  sense  would  not  warrant"  {Daniel  v.  The  Mdropolilan 
Bail.  Co.  (1871),  L.  R.  5  H.  L.  45,  at  pp.  54,  55,  50  :  Lord 
Ilatherley,  L.C.). 

Duty  as  to  Examination  of  Fnrei(jn  T'rucks  hij  a 
Bailway  Compani/. 

3.  "A  coal  truck  belonging  to  the  Birmingham  Waggon 
Company,  but  which  had  been  let  to  a  colliery  company,  came  on 
to  the  defendants'  line  at  Peterborough.  The  defendants  are 
conii)elled  by  statute  to  forward  +'oreign  traffic,  i.e.  through  traffic, 
from  other  lines.  It  seems  to  mo  that  the  railway  company  are 
bound  to  take  reasonable  care  to  ascertain  that  trucks  belonging 
to  other  companies  and  persons  so  coming  on  their  line  are  in  such 
a  state  as  to  travel  safely.  They  must  therefore  use  diligence  in 
the  examination  of  such  trucks,  and  the  question  is  whether, 
on  the  facts  in  this  case,  that  obligation  was  discharged " 
{Bichardson  v.  Great  Eastern  Bail.  Co.  (187G),  1  C.  P.  D.  342, 
at  p.  343  :  Jessel,  M.R.). 

Passenger  ivith  Unknoion  Peculiarity.   (112) 

4.  "  What  is  the  duty  of  a  railway  company  to  its  passengers  ? 
It  arises  out  of  the  contract,  and  must  be  determined  upon  tho 

Canadian  Cases. 

(112)  Drake  v.  Dartmouth,  26  N.  S.  R.  177.  Judgment  of  Totmshend,  J., 
ante,  p.  541. 


556 


BAILMENTS   FOR   HRWAUD. 


facts  known  to  the  contractinfi;  parties  at  the  time  of  the  contract. 
Ordinarily  it  is  tl>o  duty  of  i  carrier  of  passengers  arising  out  of 
the  contract  of  carria<>e  to  carry  th(!  ])assen^er  upon  the  contracted 
journey  with  (hie  cjire  and  (h'lii;ence,  and  to  alford  him  reasonahU> 
accommodation  in  that  behalf.  It'  the  carrier  omits  to  perform 
either  of  these  duties,  he  is  responsible  for  the  ordinary  conse- 
quences arisin;^  to  the  ordinary  passen;j;er  therefrom.  There  is  no 
duty  in  these  circumstances  to  take  extraordinary  care  of  a 
passenger  by  reason  of  any  unknown  ])eculiarity  then  attaching 
to  him  [viz.,  one  who  had  incurred  the  ill-will  of  pitmen  in  the 
neighbourhood  in  which  h(>  was  travelling]  "  {Pounder  v.  JVorth 
Eastern  Rail.  Co.,  [181)2]  1  Q.  B.;}85,atp.  i\S8  :  A.  L.  Sm/t/i,,J.). 
See  also  Cohh  v.  Great  Western  Ball.  Co.,  [181)1]  A.  C.  41i), 
where  it  was  held  that  it  is  not  the  duty  of  a  railway  company  to  a 
passenger  on  their  lino  to  stop  their  train  for  the  arrest  and 
search  of  persons  charged  with  robbery  by  the  passenger. 


Coach  Passenger  placed  in  Danger  jumping  off. 

"To  enable  the  plaintitt"  to  sustain  the  action  (on  the  case),  it  is 
not  necessary  that  ho  should  have  been  thrown  otf  the  coach  ;  it 
is  sufficient  if  he  was  placed  by  the  misconduct  of  the  defendant 
in  such  a  situation  as  obliged  him  to  atlopt  the  alternative  of  a 
dangerous  leap,  or  to  remain  at  certain  peril  ;  if  that  position  was 
occasioned  by  the  default  of  the  defendant,  the  action  may  be 
supported.  On  the  other  hand,  if  the  Mlaintitl"s  act  resulted  from 
a  rash  apprehension  of  danger,  wh'cli  did  uot  exist,  and  the  injury 
which  he  sustained  is  to  bo  attributed  to  rashness  and  imprudence, 
he  is  not  entitled  to  recover.  The  cpiestion  is,  whether  he  was 
placed  in  such  a  situation  as  to  render  what  he  did  a  prudent 
precaution,  for  the  purpose  of  self-preservation  "  {.Tones  v.  Bonce 
(181G),  1  Stark.  493,  at  p.  495  :  Lord  Ellenborough). 


Evidence  of  Negligence. 

Prima  Facie  Evidence  of  Negligence. 

"  There  can  be  no  doubt  that  whore  an  injury  is  alleged  to  have 
arisen  from  the  improper  construction  of  a  railway,  the  fact  of  its 
having  given  way  will  amount  to  prima  facie  evidence  of  its 
insufficiency,  and  this  evidence  nuiy  become  conclusive  from  the 
absence  of  any  proof  on  the  part  of  tlio  company  to  rebut  it"  (  'I he 
Great  Western  Rail.  Co.  of  Canada  v.  Jiraid  (1803),  1  Mooro 
P.  C.  Cas.  (n.s.)  101,  at  p.  110  :  Lord  C/ielmsford,  delivering  tho 
judgment  of  the  Judicial  Conimitteo). 
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Beasonahlc  Kridonce  that  Accident  arose  from 
Want  of  Proper  Care. 

''  Whoro  tlio  tiling  is  shown  to  ho  uiiiUm"  tlio  manaj^omont  of  the 
(lofon(hint  or  liis  sorvants,  and  tho  aecidont  is  sucli  as  in  tho  ordinary 
oourso  of  thin<j;s  doos  not  happon  if  thoso  who  liavo  tho  nianage- 
mont  nso  propor  care,  it  affords  roasonahU>  ovicK'nco,  in  tho  ahsonco 
of  (>xphination  hy  \\w  d(>fondants,  that  tlio  accident  arose  from 
want  of  care  "  {Scott  v.  London  Dock  Co.  (18(J5),  '^  H.  &  C.  5y(;, 
af  p.  (501  :   Erie,  C.J.). 

[Quoted  in  Bnrke  v.  The  ^^anchester,  Shefjield  and  Lincolnshire 
Hail.  Co.  (1870),  18  W.  11.  C'Jl,  hy  novill,  C.l.] 

(c)  Special  Contracts. 
A  carrier  ordinarily  undertakes  with  reoard  to  passen<i;ers  to 
take  roasonahle  care  tliat  tho  former's  promises  shall  he  in  such  a 
state  as  not  to  expose  the  ])assen<];er  using  them  to  undue  or 
uuroasonahlo  danger.  It  is  otherwise,  however,  if  the  passenger, 
l)y  special  contract,  travels  at  his  own  risk. 

A  Passenger  being  Carried  at  his  own  liisk  excludes  all  Liahility 
for  Ne<ili(jence  on  the  Part  of  tlie  Carrier. 
1.  "  The  terms  of  the  agreement  under  which  tho  plaintiff 
l)eeame  a  ])assonger  exclude  everything  for  which  the  company 
would  have  heen  otherwise  liahlo.  They  would  have  heen  liahlo 
tor  nothing  hut  negligence,  and  they  would  have  heen  liahlo 
lor  negligence  whether  gross  or  of  a  minor  degree  ;  and  so  far, 
under  ordinary  circumstances,  the  ])assonger  would  have  heen 
carried  at  their  risk,  l^ut  it  was  agro(>d  that  the  plaintiff  should 
lie  carried  at  his  own  risk,  which  must  he  taken  to  exclude  all 
liiiliility  on  the  part  of  the  company  for  any  negligence  I'or  which 
llicy  would  otherwise  have  heen  liahlo"  {McCatcleij  v.  Fiirness Rail. 
Co.  (1872),  L.  U.  8  Q.  B.  57,  at  p.  59  :   Coc/clnmi,  C.J.).  (113) 

Canadian  Cases. 

(1 13)  Tlio  (U'feiulaiits,  who  were  carriers  by  water  of  passengers  and  goods, 
inaile  a  special  contract  with  the  Comiucicial  Travcllora'  Association,  by 
wliii'li  nuMulicrs  were  entitled  lo  a  reduced  rate  of  fare  and  300  pounds  of 
lM,^'gaj,'e  free,  the  bitter  to  be  at  the  owner's  risk  af,'ainst  all  casualties  :—I{cld, 
thai  tho  terms  of  the  conditions  protected  the  defendants  from  all  liability 
fur  neglij,'ence  {Dixon  v.  Ritliclicu  Navigation  Co.,  15  0.  A.  R.  647,  and 
ISS.  C.  R.  704).  "It  seems  conceded  that  the  words  'owner's  risk'  ab)iie 
wuuld  protect  the  carriers  against  all  but  wilful  neglect,  or  misconduct,  or 
inircasonable  delay  ;  and  there  can  be  no  ])retence  that  the  wonls  'against  all 
ca'^uidties'  were  ever  used  with  the  intention  of  destroying  the  protection  of 
the  simple  words,  '  owner's  risk' (i'nW.,  ILujartij,  C.I.O.).  The  words  'against 
all  casualties'  must,  I  think,  be  held,  and  were  intended  to  extend  tho 
moiuiing  of  the  term  '  at  owner's  risk '  to  all  possible  contingencies  other  than 
wilful  misconduct "  {ibid.,  Burton,  J.A.). 
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The  Principle  E.rplained. 

2.  "It  must  be  taken  to  bo  the  fact  that  i\w  phiintiff  was 
travcnin<i;  on  the  defendants'  railway  gratis,  and  on  the  terms  tliat 
it  should  be  at  his  own  risk,  and  the  question  reserved  was,  whether 
the  fact  that  the  plaintiff  was  travelling  ut  his  own  risk  exemi)tod 
the  company  from  liability  for  that  which  would  have  been 
negligence  as  against  an  ordinary  passenger.  The  principle  on 
which  the  company  would  bo  liable  in  such  a  case  is  stated  in 
Parnahy  v.  Lancaster  Canal  Co.  (1839),  11  A.  &  E.  223,  and  has 
since  been  acted  on  in  numerous  cases.  A  person,  who  invites 
another  to  come  on  his  premises,  undertakes  with  regard  to  that 
person  a  duty  to  take  reasonable  care  that  the  premises  on  which 
he  invites  the  person  to  come,  the  approach  to  the  premises,  as  well 
as  the  exit,  shall  be  in  such  a  state  as  not  to  expose  the  person 
using  them  in  consequence  of  the  invitation  to  undue  or  unreason- 
able danger.  That  is  the  implied  engagement  of  the  company  to 
any  passenger  who  comes  on  the  premises.  Whether  there  would 
be  any  such  implied  engagement  towards  a  person  who  was  invited 
to  come  on  premises  without  any  payment  of  money  or  towards  a 
volunteer  we  need  not  inquire.  There  is  such  an  implied  engage- 
ment to  a  passenger,  because  such  implied  engagement  and  duty 
is  part  of  their  contract  with  the  passenger.  But  here  the 
stipulation  of  the  company  is  '  We  will  take  you  free,  provided 
you  travel  at  your  own  risk.'  That  certainly  seems  to  me  to 
amount  to  this  :  '  We  claim  that  we  shall  be  free  from  liability  for 
the  negligence  of  our  servants,  and  also  that  wo  shall  be  free  from 
the  consequences  of  those  incidental  risks,  both  before  and  after 
the  actual  transitus,  arising  from  the  state  of  the  premises.'  I 
think  the  decision  of  the  majority  of  the  court  in  Ilodgman  v. 
\Vist  Midland  Rail.  Co.  (18GJ:),  5  B.  &  S.  173,  goes  to  this  extent, 
because  it  was  there  held  that  the  limitation  of  the  value  to  50/. 
under  the  Railway  and  Canal  Traffic  Act  (17  &  18  Vict.  c.  31  s.  2j 
extended  to  an  accident  happening  to  a  horse  while  yet  in  the 
hands  of  the  plaintiff's  servant,  in  leading  it  into  the  yard  of  the 
defendant  company.  Their  liability  was  limited,  notwithstanding 
that  the  mischief  happening  to  the  horse  in  consequence  of  the 
yard  not  being  kept  reasonably  safe  for  persons  coming  with  horsos 
into  the  yard,  with  the  intention  of  having  them  carried  by  the 
railway.  Carr  v.  Lancashire  and  Yorkshire  Rail.  Co.  (1852), 
7  Ex.  707,  the  case  which  led  to  the  passing  of  the  Railway  and 
Canal  Traffic  Act  (17  &  18  Vict.  c.  31),  is  also  a  strong  authority  in 
favour  of  the  defendants.  In  that  case  the  horse  was  killed  by  the 
gross  and  culpable  negligence  of  the  driver  of  another  train,  a 
servant  of  the  company,  and  if  the  horse  had  been  the  property  of 
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a  stranger,  or  even  if  it  had  been  trespassing  on  the  railway  and 
could  not  get  out  of  the  way  of  the  coining  train,  the  company 
would  have  been  liable  ;  yet  the  Court  of  Exchequer  held  that,  as 
there  was  a  stipulation  in  the  contract  of  carriage  that  the  horse 
should  bo  carried  at  the  risk  of  the  person  sending  it,  they  must 
give  judgment  for  the  defendants,  leaving  it  to  the  legislature,  if 
they  thought  fit,  to  alter  the  law;  an  Jippeal  which  the  legislature 
very  soon  answered  by  the  passing  of  the  Railway  and  Canal 
Traffic  Act"  {GalUn  v.  London  and  North  Western  Rail.  Co. 
(1875),  L.  R,  10  Q.  B.  212,  at  pp.  215,  216  :  Blackburn,  J.). 

See  also  ante,  j).  3C9,  Section  IV. — Common  Law  Contract  of 
Carriage,  (d)  Receipt  by  Common  Carrier  of  Goods  to  be  Carried 
beyond  the  Limits  within  which  ho  Carries. 

Passengers  Contracting  with  one  Itallicaij  Company  only  for  a 
Journey,  partly  over  Its  Line  and  partly  over  other  Lines. 

(i.)  A  railway  company  issuing  a  ticket  to  a  passenger  for  a 
journey  partly  on  the  company's  own  line  and  partly  on  the  line 
of  another  company  may  be,  and  presumably  is,  responsible  for 
the  safety  of  tlio  passenger  on  his  whole  journey  and  is  liable  to 
compensate  him  for  injuries  caused  to  him  by  the  negligence  of 
railway  servants  or  defective  construction  of  carriages  or  stations, 
to  whichever  company  they  belong. 

(ii.)  A  railway  company  may  under  certain  circumstances  be 
subject,  in  favour  of  a  passenger  upon  such  a  journey  as  last- 
mentioned,  to  similar  responsibilities,  although  as  between  the 
company  and  the  individual  passenger  there  may  have  been  no 
contract,  e.g.,  a  servant  travelling  with  his  master,  or  a  child  with 
its  parent. 

(iii.)  (Jarriers  may  be  liable  for  injuries  received  by  a  passenger 
when  carried  by  them,  although  no  contract  for  carriage  may 
exist  between  the  carriers  and  the  passenger  or  any  person  con- 
tracting directly  for  his  carriage. 

The  above  propositions  of  law  were  established  by  the  cases 
next  referred  to. 

Passenger  conveyed  on  a  Line  belonging  to  a  Company  other  tJuxn 
the  Contracting  Company.  (114) 

1.  "  I  feel  bound  to  add  for  myself  and  on  behalf  of  several  of 
the  judges  who  have  taken  part  in  the  hearing  of  this  case,  that, 

Canadian  Cases. 

(114)  The  plaintiff  purchased  a  ticket  from  defendants  at  Detroit  for  a  first- 
class  passage  from  Detroit  to  Washington,  paying  the  fare  for  the  whole 
distance.      It  had  five  coupons  attached,  perforated  so  that  they  could   be 
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independently  of  the  decision  of  Great  Western  Bail.  Co.  v. 
Blake  (1862),  7  H.  &  N.  987,  where  a  railway  company  issues  a 
ticket  for  a  journey  in  the  course  of  which  the  train  which  conveys 
the  passenger  has  to  pass  along  a  portion  of  a  line  of  railway 
belonging  to  another  company  (whether  it  be  under  running 
powers,  or  whether  it  be  under  any  particular  contract  for  a 
participation  in  profits  or  otherwise),  the  contract  between  the 
railway  company  and  the  traveller  to  whom  such  ticket  is  issued  is, 
upon  every  principle  of  the  law,  a  contract  not  only  that  they  will 
not  themselves  be  guilty  of  any  negligence,  but  that  the  passenger 
shall  be  carried  with  due  and  reasonable  care  along  the  whole  line 
from  one  end  of  the  journey  to  the  other  "  (  Thomas  v.  Ithymney 
Bail.  Co.  (1871),  L.  R.  6  Q.  B.  206,  at  p.  273  :  Kelly,  C.B.) 

2.  "  When  you  get  a  case  where  the  passenger,  in  order  to  get 
to  his  destination,  has  to  go  over  other  lines,  over  which  the 
defendants'  company  may  have  running  powers,  or  which,  by  some 
other  contract,  they  may  have  the  right  to  use,  then  an  apparent 
difficulty  arises.  It  is  quite  clear  upon  princi2)le,  and  now  upon 
authority,  that  the  utmost  extent  to  which  tlie  railway  company, 
who  are  the  defendants  and  the  first  contracting  parties,  may  bo 
made  liable,  is  for  due  diligence  and  care  and  the  due  provision  of 
proper  materials,  fixed  or  locomotive — that  is,  engines,  rails, 
carriages,  and  all  the  necessary  appliances  for  the  carriage  of  the 
passenger  upon  the  lines  in  respect  of  which  the  contract  arose  ; 
and  this  makes  it  quite  immaterial  whether  it  is  the  case  of  several 


Canadian  Cases. 

detached  and  given  up,  eacli  one  being  for  the  distance  to  be  traversed  over  a 
different  railway  or  omnibus  route  on  the  way.  The  plaintiff's  trunk  was 
checked  to  Buffalo,  and,  when  near  that  place,  a  person  took  his  check  for  it, 
with  the  coupon  for  the  omnibus  route  to  the  station  of  tlie  Erie  Railway,  by 
which  the  plaintiff  was  to  proceed,  and  gave  him  an  omnibus  check  across  the 
city  of  Buffalo  in  return.  The  conductor  of  defendants'  train,  being  asked  liy 
the  plaintiff,  told  him  it  was  right  to  give  his  check  to  this  person.  The 
omnibus  line  was  paid  by  the  Erie  Railway  Company.  The  trunk  having  been 
lost  owing  to  the  neglect  of  the  omnibus  agent, — held  that  the  defentlants  were 
liable,  for  the  contract  was  with  them,  to  carry  the  plaintiff  and  his  luggage  tlie 
entire  distance  {Martin  L.  Smith  v.  Grand  Trunk  Bail.  Co.,  35  U.  C.  Q.  B. 
547). 

"Wlien  a  company  sells  a  ticket  to  a  passenger  to  a  point  on  connecting 
lines,  and  receives  the  full  fare  for  passing  over  all  the  line.s,  and  no  conditions 
limiting  the  liability  are  contained  on  the  ticket,  or  any  other  instrument 
binding  the  passenger,  it  seems  to  us  that  is  evidence  of  a  contract,  and  that  a 
jury,  in  the  absence  of  anything  to  repel  such  inference,  may  fairly  say  that 
the  comjiany  undertakes  to  carry  the  passenger  and  his  luggage  safely,  as 
much  over  the  connecting  lines  as  they  do  over  their  own "  {Riclmrds,  C.J.. 
ihid.). 
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railway  companies,  or  a  case  in  which  the  passenger  is  carried  by 
diffcM'ent  means  of  locomotion.  Such  was  one  of  the  cases  cited 
by  Mr.  Field,  of  John  v.  Bacon  (1870),  L.  II.  5  C.  P.  4.^7,  where 
the  accident  arose  at  Milford  Haven,  by  reason  of  the  hatchway 
upon  a  hulk  being  out  of  order.  Such  is  constantly  the  case.  It 
is  so,  for  example,  in  the  case  of  a  journey  from  London  to 
Kingstown,  v.'hich  is  partly  by  railway,  partly  by  steamer.  There 
can  be  no  doubt  that,  in  all  those  instances,  the  first  contracting 
company  would  be  liable.  But  there  you  must  stop.  If  you  do 
not  stop  there,  it  is  impossible  to  say  in  respect  of  whose  contract 
you  would  seek  to  make  the  defendants  liable.  Their  liability 
would   extend   to   the   acts   of    all  persons   using  the   railroad" 


( Wriffht    V.    Midland    Bail. 
pp.  146,  147  :  Pollock,  B.). 


Co.  (1873),   L.  E.   8   Ex.  137,  at 


Journey  jmrtly  on  one  Line,  and  partly  on  Another — Contract 
loith  one  Line  only — Responsibilities  not  directly  founded  on 
Contract. 

3.  "  There  are  certain  admitted  pronositious  of  law  to  be  borne 

X  1 

in  mind.  First,  a  railway  company  issuin  t  a  ticket  to  a  passenger 
for  a  journey  partly  on  the  company's  owu  line  and  partly  on  the 
line  of  another  company  may  be,  and  presumably  is,  responsible 
for  the  safety  of  the  passenger  on  his  whole  journey,  and  is  liable 
to  compensate  him  for  injuries  caused  to  him  by  the  negligence  of 
railway  servants  or  defective  construction  of  carriages  or  stations, 
to  whichever  company  they  belong  :  Great  Western  Bail.  Co.  v. 
niake  (1862),  7  H.  &  N.  987,  at  p.  *J91  ;  Thomas  v.  Bhymney  Bail. 
Co.  (1870),  L.  II.  5  Q.  B.  226,  in  Ex.  Ch.  (1871),  6  Q.  B.  266. 
Secondly,  a  railway  company  may  under  certain  circumstances  be 
subject,  in  favour  of  a  passenger  upon  such  a  journey  as  last- 
mentioned,  to  similar  responsibilities,  although  as  between  the 
CQmpany  and  the  individual  passenger  there  may  have  been  no 
contract ;  as,  for  instance,  in  the  case  of  a  servant  travelling  with 
his  master  upon  a  ticket  taken  by  the  latter  :  Marshall  v.  York, 
Newcastle  and  Berwick  Bail.  Co.  (1851),  11  C  B.  655  ;  or  of  a 
child  of  tender  years  travelling  upon  a  ticket  taken  by  its  parent,  and 
even  in  the  case  of  a  child  above  the  age  within  which  the  company 
holds  itself  out  as  willing  to  carry  children  gratis,  but  taken  by  the 
mother  without  a  ticket  :  Austin  v.  Great  Western  Bail.  Co.  (1867), 
L.  R.  2  Q.  B.  442.  The  ground  upon  which  these  further  respon- 
sibilities of  railway  companies  are  rested  is  either  that  stated  by 
Lord  Blackburn,  then  Blackburn,  J.,  in  the  last  cited  case,  pp.  445, 
446,  where  he  says :    '  I  think  that   what  was  said  in  the  case 
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of  Marshall  v.  York,  Newcastle  and  Berwick  Bail.  Co.  (1851), 
11  C.  B.  655,  was  quite  correct.  It  was  there  laid  down  that  the 
right  wliich  a  passenger  l)y  railway  lias  to  be  carried  safely,  does 
not  depend  on  lii.s  having  made  a  contract,  but  that  the  fact  of  his 
being  a  passenger  casts  a  duty  on  the  company  to  carry  him  safely  '  ; 
or  it  is  that  to  wliich  Lush  and  Shee,  JJ.,  in  the  same  case  inclined, 
namely,  a  contract,  although  not  a  contract  with  the  individual 
injured  and  suing.  Whichever  ground  be  taken,  the  responsibilities 
are  not  directly  founded  upon  contract.  But,  thirdly,  the  responsi- 
bilities of  a  railway  company  or  any  other  carrier  may  be  carried 
still  a  step  further.  There  are  cases  in  which  a  carrier  may  be 
liable  for  injuries  received  by  a  passenger  when  carried  by  him, 
although  no  contract  for  carriage  may  exist  between  the  carrier  and 
the  passenger  or  any  person  contracting  directly  for  his  carriage  ; 
in  Dali/ell  v.  Ti/rer  (1858),  28  L.  J.  Q.  B.  52,  the  plaintiff  had 
made  a  contract  with  a  public  ferryman  under  which  the  latter  was 
bound  to  carry  him  daily  for  a  certain  period  :  the  ferryman  being 
unable,  upon  a  particular  day,  to  work  the  ferry,  hired  a  boat  and 
crew  for  the  purpose,  and  an  accident  having  occurred  to  the 
plaintiff  through  the  mismanagement  by  the  crew  of  a  rope,  the 
owner  of  the  boat  and  crew  was  held  liable  to  him.  So,  again, 
a  case  of  Bei/nolds  v.  North  Eastern  Rail.  Co.  (1868)  (mentioned 
in  Roscoe's  Nisi  Prius,  14th  ed.,  p.  51>1  [16  ed.,  p.  735])  decided 
that  where  a  passenger  took  a  ticket  of  company  A.  for  a  journey 
over  the  lines  of  companies  A.,  B.,  and  C,  and  a  collision  having 
occurred  on  the  B.  railway  by  reason  of  the  train  in  which 
the  plaintiff  was  running  into  trucks  negligently  left  on  the  line, 
the  B.  company  were  liable  to  the  plaintiff  in  the  action  of 
negligence.  ...  I  think  that  the  true  principle  in  such  a  case 
as  the  present  is  that  the  company,  so  far  as  concerns  its  own  line, 
in  which  term  I  include  a  line  over  which  running  powers  are 
exercised,  and  its  own  acts  and  omissions,  is  under  the  same  obliga- 
tions in  reference  to  the  security  of  the  passenger,  as  it  would  have 
been  if  it  had  directly  contracted  with  him.  This  principle  is  a 
reasonable  one,  for  underlying  it  is  the  fact  that  more  or  less 
directly  or  indirectly  the  carrying  company  derives  a  benefit  from 
its  carriage  of  the  passenger,  and  should  therefore  come  under 
some  corresponding  obligation  towards  him,  and  what  more 
appropriate  obligation  can  there  be  than  the  ordinary  one  under- 
taken by  railway  companies  towards  their  passengers,  namely,  that 
of  taking  due  and  reasonable  care  for  their  safety  ?  "  {Foulkes  v. 
Metropolitan  District  Bail.  Co.  (1880),  5  C.  P.  D.  157,  at  pp.  168, 
169,  170,  171  :   Tliesiger,  L.J.).  (115) 


Canadian  CaseB. 
(116)  MacDonald  v.  Mayor  of  St.  John,  25  N.  B.  Rep.  318. 
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(d)  Byelaws  and  Regulations  must  not  be  Unreasonable 
in  any  Particular. 

^1  Penalty  (for  liefusinfj  to  ^roduce  a  'Ticket)  of  Paying  the  Fare 
from  the  Station  from  u'hich  the   Train  originally  Started  is 
Unreasonable. 

1.  "  Now  it  is  settled  law,  not  only  that  it  is  essential  to  the 
validity  of  a  by-law  that  it  be  reasonable  ((.'oin.  Dig.  Bye-law, 
C  G)  ;  but  also  that,  'a  bye-law  being  entire,  if  it  l)e  unreasonable 
in  any  particular,  shall  be  void  for  the  whole  '  (ibid.  C  7),  of 
wliich  Coniyns  gives  us  as  an  instance — '  as,  if  the  penalty  be  un- 
reasonable.'    Here  the  penalty,  that  of  paying  the  fare  from  the 
station   from   which   the   train   originally  started,   cannot   under 
certain  circumstances  be  otherwise  than  unreasonable.     For  where 
crimes  are  the  same,  and  the  criminality  equal,  equality  of  puni.-sh- 
mont  is  of  the  essence  of  penal  legislation  and  justice.     Here,  the 
offence  being  the  same,  and  the   criminality  equal,  whether  the 
offence  occurs  at  one   end  of  the  line  or  the  other,  the  degree 
of  punishment  is  made  to  depend  on  whether  the  offence   has 
been  committed  at  the  one  end  or  the  other,  its  severity  increasing 
as  we    advance   towards   the   terminus   ad  quern.      To   illustrate 
this  position.      Let  us  suppose    a  line  of  sixty  miles  in  length, 
with  stations  at  every  ten  miles.     The  man  who,  having  travelled 
to  the  station  next  to  that  from  which  the  train  started,  refuses 
to  produce  his  ticket,  will  have  to  pay  the  precise  fare  for  the 
distance   he  has  travelled,  in  other   words,  will  not  have  to   pay 
any  penalty  at  all.     The  man  who  does  the  corresponding  thing  at 
the  further  end  of  the  line,  that  is  to  say,  who  travels  the  last  ten 
miles  of  the  distance,  and  then  fails  to  produce  his  ticket,  has  to 
pay,  in  addition  to  the  proper  fare  for  the  distance  he  hi.9  travelled, 
the  faro  due  to  the  fifty  miles  over  which  he  has  not  travelled,  as  a 
penalty,  while,  as  we  have  just  seen,  the  offender  at  the  other  end 
of  the  line  pays  no  penalty  at  all.     And  the  same  thing  occurs — 
though  of  course  the  disproportion  is  not  so  striking — in  all  the 
other  instances  which  may  happen,  according  to  whether  the  offence 
occurred    nearer   to   or   farther   from    the    terminus  a  quo.     The 
injustice  arising  from    a   law   operating  thus  unequally,  and   so 
niucli  more  heavily  when  the  offence  has  been  committed  at  the 
one   end    of  the    line   than    when    it   occurs  at   the  other,  is  too 
manifest  to  admit  of  such  a  by-law  being  held  to  be  reasonable. 

"  It  is  not  a  sufficient  answer  to  say  that  it  is  '  reasonable  that 
facility  should  be  thus  afforded  to  the  company  to  protect  them- 
selves against  persons  travelling  without  having  taken  tickets,  it 
being  in   most  instances  impossible  for   the  company,  or  their 
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officers,  to  know  [how  ?]  far  a  person  may  have  travelled.' 
Facility  is  not  to  be  afforded  to  a  prosecutor,  or  his  convenience 
consulted,  at  the  expense  of  injustice  committed  in  the  inequality 
of  punishment.  Besides  which  the  company  may  to  a  great 
extent  protect  itself  by  greater  care  in  seeing  that  no  person  is 
admitted  into  their  carriages  without  showing  a  ticket"  {Saundei'S 
v.  South  Eastern  Bail.  Co.  (1880),  5  Q.  B.  D.  456,  at  pp.  463, 
464  :   Cockburn,  C.J.). 

Season  llvket — Joxirneij  Ticket. 

That  every  passenger  bliall  show  and  deliver  up  his  ticket 
(whether  a  journey  or  season  ticket  or  otherwise)  to  any  duly 
authorised  servant  of  the  company,  whenever  required  to  do  so  for 
any  purpose  is  an  unreasonable  byelaw. 

2.  "The  clause  which  precedes  the  penal  clause  seems  to  me 
equally  objectionable  ;  the  passenger  is  not  only  required  to  show 
his  ticket  when  demanded,  a  requisition  which  is  perfectly  reason- 
able and  which  may  be  enforced  by  a  reasonable  penalty,  but  he  is 
requested  to  '  deliver  it  up,'  whatever  the  purpose  may  be  for 
which  it  is  demanded,  and  without  any  limitation  as  to  the  time  at 
which  the  demand  is  made.  A  season  ticket  is  a  contract  by  which 
the  company  engages  to  carry  the  holder,  free  of  any  further 
charge,  for  a  specified  period  between  certain  specified  stations. 
Until  that  period  has  expired  the  holder  is  entitled  to  retain  the 
ticket  as  his  own  ])roperty.  He  is  bound  to  show  it  when  required, 
in  order  that  the  company's  servant  may  see  that  it  is  still  in  force, 
and  that  it  entitles  the  owner  to  be  where  he  is.  The  by-law 
would  in  terms  justify  the  company  in  demanding  it  back  on  the 
first  journey  which  the  holder  makes  under  it,  though  it  be  on  the 
very  day  the  ticket  was  purchased.  The  same  objection  applies  to 
a  journey  ticket.  The  holder  of  such  a  ticket  is  entitled  to  keep  it 
till  he  has  arrived  at  the  station  where  the  tickets  for  such  a 
journey  are  collected  "  {ibid.,  at  p.  466  :  Lush,  J.). 

Tlie  Remedy  for  Refusing  to  Pay  on  Non-production  of  Ticket  is  by 
Action  and  not  Eviction. 

3.  One  of  the  byelaws  and  regulations  of  the  defendants  was 
that  "  Every  passenger  shall  shew  and  deliver  up  his  ticket  to  any 
duly  authorised  servant  of  the  company  when  required  to  do  so 
for  any  purpose  ;  and  any  passenger  travelling  without  a  ticket, 
or  failing  or  refusing  to  shew  or  deliver  up  his  ticket  as  aforesaid 
shall  be  required  to  pay  the  fare  from  the  station  whence  the  train 
originally  started  to  the  end  of  his  journey." 


PASSENGKRS. 


565 


"  I  do  not  think  it  is  necessary  for  the  purposes  of  this  case  to 
discuss  the  question  whether  that  Isupral  is  a  valid  or  reasonable 
regulation,  or  how  far  the  plaintiff  would  ho  hound  by  it  if 
unreasonable.  It  would  seem,  if  the  decision  in  Saunders  v. 
South  Eastern  Hall.  Co.  (1880),  5  Q.  B.  D.  450,  be  correct,  not  to 
be  reasonable.  Whenever  it  becomes  necessary  we  must  deal 
with  that  question,  but  I  think  we  may  for  the  present  purpose 
assume  that  the  condition  is  reasonable.  The  effect  of  it  is  that 
the  passenger  is  under  an  obligation  to  shew  his  ticket,  when  asked 
to  do  so,  and,  if  he  fails  to  do  so,  a  certain  consequence  is  to  follow, 
viz.,  that  he  must  pay  the  fare  from  the  station  whence  the  train 
started.  But  suppose  that  he  refuses  to  do  so,  he  no  doubt  breaks 
his  contract  ;  but  does  it  result  that  the  company's  servants  may 
lay  hands  on  him  and  remove  him  from  the  carriage?  I  do  not 
think  that  it  does.  The  remedy  is  by  proceeding  against  him  for 
the  amount  of  the  fare  he  refuses  to  pay.  Where  is  there  any 
contract  by  which  he  has  agreed  that,  if  he  fiiils  to  shew  a  ticket  or 
to  pay  the  fare  mentioned  in  the  regulation,  the  company  may  lay 
hands  on  him  and  put  him  out  of  the  carriage  by  force  ?  No  one 
has  any  right  to  lay  hands  forcibly  on  a  man  in  the  absence 
of  some  legal  authority  to  do  so  or  some  agreement  to  that  effect. 
It  is  argued  that  such  a  right  on  the  part  of  the  company  must  be 
implied,  but  no  court  has  a  right  to  imply  any  term  as  between 
parties  which  was  not  clearly  and  obviou.  ly  within  the  contempla- 
tion of  both  the  parties,  and  I  cannot  agree  with  the  learned  judge 
in  the  court  below  in  holding  that  such  a  term  should  be  implied  " 
(^Butler  V.  Manchester,  Shefield,  and  Lincolnshire  Rail.  Co.  (1888), 
21  Q.  B.  D.  207,  at  pp.  211,  212  :  Lord  Esher,  M.R.). 


Railway  Passenger  Refusing  to  Quit  Carriage. 

THE  RAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845 

(8  &  9  Vict.  c.  20). 

Section  103.  If  any  person  knowingly  and  wilfully  refuse  or 
neglect,  on  arriving  at  the  point  to  which  he  has  paid  his  fare,  to 
quit  such  carriage,  every  such  person  shall  for  every  such  offence 
forfeit  to  the  company  a  sum  not  exceeding  forty  shillings.  (IIG) 


Canadian  Cases. 

(116)  It  was  held  by  tbe  Supreme  Court,  reversing  tlie  decision  of  the 
Court  of  Appeal,  Ontario,  that  the  contract  between  the  person  buyinrr  a 
railway  ticket  and  the  company  on  whose  line  it  is  intended  to  be  used, 
implies  that  such  ticket  shall  be  produced  and  delivered  up  to  the  conductor 
of  the  train  on  which  such  person  travels,  and  if  he  is  put  off  a  train  for 
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Section  104.  If  any  person  ho  discovered,  either  in  or  after 
committing  or  attempting  to  commit  any  such  offence  as  in  the 
preceding  enactment  mentioned,  all  oOicers  and  servants  and  other 
persons  on  belialf  of  the  comj)any,  or  such  otlier  company  or  l)arty 
as  aforesaid,  and  all  constables,  gaolers,  and  peace  officers,  may 
lawfully  appreluuid  and  detain  such  person  until  he  can  con- 
veniently be  taken  before  some  justice,  or  until  ho  bo  otherwise 
discharged  by  duo  course  of  law. 


m 


Railway  Passenger  to  Produce  and  deliver  up  Ticket  if  Requested. 
I'ravelling  icitliout  Paying  Fare. 

THE  KEGULATION  OF  RAILWAYS  ACT,  18«9 

(52  &  53  Vict.  c.  57).  (117) 

Section  5. — (1.)  Every  passenger  by  a  railway  shall,  on  request 
by  an  officer  or  servant  of  a  railway  company,  either  produce,  and 
if  so  requested  deliver  up,  a  ticket  showing  that  his  fare  is  paid,  or 
pay  his  fare  from  the  place  whence  he  started,  or  give  the  offi^cer  or 


Canadian  Cases. 

refusing  or  being  unable  so  to  produce  and  deliver  it  up,  the  company  is  not 

liable  to  an  action  for  such  ejectment. 

"  This  case  has  proceeded  in  the  courts  below  upon  the  authority  of  Butler  v. 
Manchester  and  Sheffield  Rail.  Co.,  which  case  has  no  application  in  the  cir- 
cumstances of  the  present  case.  Judgments  of  the  courts  in  England  upon 
cases  arising  there,  upon  statutes  wholly  difl'erent  in  terms  from  the  statutes 
of  the  Dominion  of  Canada  affecting  the  same  subject-matter  cannot  liave  any 
binding  eflectupon  the  courts  in  this  country  in  cases  arising  upon  the  statutes 
in  force  here"  {Beaver  v.  Grand  Trunk  Rail.  Go.,  22  S.  C.  R.  501  :  Givynne,  J.). 

A  condition  in  a  railway  ticket  as  to  travelling  "  vid  direct  line "  was 
rejected  as  meaningless,  each  of  three  possible  routes  being  circuitous,  though 
one  was  shorter  in  point  of  mileage  than  the  others.  The  plaintiff  being 
ejected  from  the  train  by  order  of  the  conductor  while  taking  one  of  the 
longer  routes,  brought  an  action  for  damages,  and  a  verdict  in  his  favour  was 
upheld  by  the  Court  of  Appeal  (Dancy  v.  Grand  Trunk  Rail.  Co.,  19  0.  A.  R. 
664). 

"  1  do  not  find  that  our  courts  have  yet  gone  so  far  as  to  hold  that  a 
passenger  rightfully  travelling  upon  his  ticket  is  bound  to  leave  the  train  at 
the  conductor's  order  at  the  peril  of  not  being  able  to  recover  damages  for  an 
assault  committed  in  expelling  him  by  force.  He  is  in  the  right,  and  the 
company  is  in  the  wrong.  No  one  has  the  right  to  lay  hands  forcibly  on  a 
man  in  the  absence  of  some  legal  authority  to  do  so,  and  here  there  was  none 
{Osier,  J.A.,  ibid.). 

(117)  Every  passenger  who  refuses  to  pay  his  fare  may,  by  the  conductor  of 
the  train,  and  the  train  servants  of  the  company,  be  put  out  of  the  train,  with 
his  baggage,  at  any  usual  stopping  place,  or  near  any  dwelling-house,  as  the 
conductor  elects,  the  conductor  first  stopping  the  train,  and  using  no  unneces- 
sary force  (Railway  Act,  1888,  s.  248). 
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servant  his  name  and  address;  and  in  case  of  dofaxilt  shall  bo  liable 
on  summary  conviction  to  a  fine  not  exceeding  forty  shillings. 

(2.)  If  a  passenger  having  failed  either  to  produce,  or  if 
requested  to  deliver  up,  a  ticket  showing  that  his  faro  is  paid,  or  to 
pay  his  fare,  refuses,  on  request  by  an  officer  or  servant  of  a  railway 
company,  to  give  his  name  and  address,  any  officer  of  the  company 
or  any  constable  may  detain  him  until  ho  can  bo  conveniently 
Ijrought  before  some  justice  or  otherwise  discharged  by  due  course 
of  law. 

(3.)  If  any  person — 

(a.)  Travels  or  attempts  to  travel  on  a  railway  without  having 
previously   paid   his   fare,   and   with   intent   to    avoid 
paijment  thereof;  or 
(/>.)  Having  paid  his  fare  for  a  certain  distance,  knowingly 
and  wilfully  proceeds  by  train  beyond  that  distance 
without  previously  paying  the  additional  fare  for  the 
additional  distance,  and  ivith  intent  to  avoid  payment 
thereof;  or 
(c.)  Having  failed  to  pay  his  fare,  gives  in  reply  to  a  request 
by  an  officer  of  a  railway  company  a  false  name  or 
address, 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceed- 
ing forty   shillings,  or  in   the  case   of  a   second  or  subsequent 
ott'ence,  either  to  a  fine  not  exceeding  twenty  pounds,  or  in  the 
discretion  of  the  court  to  imprisonment  for  a  term  not  exceeding 
one  month. 

(4.)  The  liability  of  an  oifender  to  punishment  under  this 
section  shall  not  prejudice  the  recovery  of  any  fare  payable  by 
him. 


Passenger  Ticket  to  bear  on  its  Face  the  Fare. 

THE  REGULATION  OF  RAILWAYS  ACT,  1889 
(52  &  53  Vict.  c.  57). 

Section  6.  From  and  after  a  date  to  be  fixed  by  order  of  the 
Board  of  Trade,  and  subject  to  such  exceptions,  if  any,  as  may  be 
allowed  by  such  order,  every  passenger  ticket  issued  by  any 
railway  company  in  the  United  Kingdom  shall  bear  upon  its  face, 
printed  or  written  in  legible  characters,  the  fare  chargeable  for  the 
journey  for  which  such  ticket  is  issued,  and  any  railway  company 
issuing  any  passenger  ticket  in  contravention  of  the  provisions  of 
this  section  shall  be  liable  to  a  penalty  not  exceeding  forty  shillings 
for  every  ticket  so  issued,  to  be  recovered  on  summary  conviction. 
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THE  TRAMWAYS  ACT,  1870 

(33  &  34  Vict.  o.  78). 

Passenger  ArohUtuj  or  Attempti'nc/  to  Avoid  Payment, 
Section  51.  If  any  person  truvellin;f  or  Liivin«f  travelled  in 
any  carriage  or  any  tramway  avoids  or  attempts  to  avoid  payment 
of  his  fare,  or  if  any  person  liaving  paid  liis  faro  for  a  certain 
distance  knowingly  and  wilfully  proceeds  in  any  such  carriage 
beyond  such  distance,  and  does  not  pay  the  additional  faro  for 
the  additional  distance,  or  attempts  to  avoid  payment  thereof,  or 
if  any  person  knowingly  and  wilfully  refuses  or  neglects  on 
arriving  at  tho  point  to  which  ho  has  paid  his  fare  to  quit  such 
carriage,  every  such  person  shall,  for  every  such  oftenco,  bo  liabh; 
to  a  penalty  not  exceeding  forty  shillings. 

Section  52.  It  shall  bo  lawful  for  any  officer  or  servant  of  the 
promoters  or  lessees  of  any  tramway,  ajul  all  persons  called  hij  1dm 
to  his  assistance,  to  seize  and  detain  any  ])erson  discovered  eitlier 
in  or  after  committing  or  attempting  to  commit  any  such  offence 
as  in  tho  next  preceding  section  is  mentioned,  and  whose  name  or 
residence  is  unknown  to  such  officer  or  servant,  until  such  person 
can  be  conveniently  taken  before  a  justice,  or  until  he  bo  other- 
wise discharged  by  duo  course  of  law. 

Passenger  not  Sliowing  Ticket. 

1.  By  tho  appellants'  byelaws  under  tho  Tramways  Act,  1870, 
and  duly  allowed  by  the  Board  of  Trade,  "  Each  passenger  shall 
show  his  ticket  (if  any)  when  required  so  to  do  to  the  conductor 
or  any  duly  authorised  servant  of  tho  company,  and  shall  also 
when  required  so  to  do  either  deliver  up  his  ticket  or  pay  the 
fare  legally  demandable  for  tho  distance  travelled  over  by  such 
passenger."  "  Any  person  offending  against  or  committing  any 
breach  of  these  byelaws  and  regulations  shall  be  liable  to  a  penalty 
not  exceeding  40s." 

A  copy  of  the  byelaws  was  exhibited  on  a  panel  of  the  car  on 
which  the  respondent  was  riding. 

"A  gentleman  travelling  on  the  tram-car  inadvertently  loses 
his  ticket.  It  is  not  found  that  he  had  no  money  to  pay  his  fare 
over  again,  but  when  he  is  asked  to  do  so  he  refuses.  If  he  was 
unable  to  do  so — if,  for  instance,  he  had  had  bis  pocket  picked, 
and  had  lost  both  his  ticket  and  his  money— I  should  feel  extremely 
reluctant  to  say  that  in  such  a  case  he  had  incurred  the  penalty. 
So,  too,  if  he  had  given  up  his  ticket  to  one  inspector  and  thus 
was  unable  to  give  it  up  when  it  was  asked  for  a  second  time,  I 
should  not  be  inclined  to  hold  that  the  byelaw  had  been  infringed. 
But  that  is  not  the  case  here.  The  ticket  had  been  lost  (inadver- 
tently no  doubt — there  is  no  suggestion  of  fraud),  and  the  passenger 
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refuses  when  requested  to  pay  tlio  fare.  In  such  a  case  Heap  v. 
Da;/  (188(1),  T)]  iJ.  I*.  2115  [ihat  tli(>  passen^r^r  should  he  convicted] 
does  apply"  {llanksw  JJrith/man,  [IbDtJ]  1  Q.  li.  '2')'.),  at  pp.  25i, 
2r).5  :   IJndli'ij,  li.J.). 

2.  In  this  case  the  hyelaw  was  in  the  followinfr  terms  :  — 
"  Each  passenger  shall  shew  his  ticket  (if  any)  when  required 
so  to  do  to  the  conductor  or  any  tluly  authorised  servant  of  tho 
conii)any,  and  shall  also  when  rerpiired  so  to  do  either  deliver  up  his 
ticket  or  pay  th<>  fare  lenridly  deniandable  for  tho  distance  travelled 
over  by  such  passenger." 

"  I  agree  with  the  counsel  for  tho  respondent  that  this  is  really 
two  hyelaws— one  relating  to  the  production  of  tho  ticket,  and  the 
other  to  its  delivery  by  tho  passenger.  Tho  second  part  of  tho 
byelaw  has  been  before  tho  court  and  has  been  held  to  bo  valid 
and  reasonable  in  Heap  v.  Da;/  (1880),  <)l  J.  P.  213,  and  by  this 
court  in  Ilanks  v.  Jiridijman,  [18'JG]  1  Q.  B.  2').'i  ;  but  I  think 
the;  first  part,  as  to  the  production,  has  not  as  yet  received  judicial 
construction.  The  strongest  argument  against  it  seems  to  nio  to 
bo  that  it  may  be  said  that  the  legislature  did  not  intend  to  give 
power  to  traniwiy  companies  to  imposts  penalties  on  passengers  in 
order  to  enable  the  companies  to  check  the  conduct  of  their  own 
servants.  But  that  is  tho  very  argument  that  was  put  forward 
in  Heap  v.  Day,  and  was  there  overruled  by  Lord  Coleriihje  and 
Lord  Ihicen.  '  That  decision  is  biiuling  upon  us,  and  it  clearly 
disposes  of  that  point.  Then  it  is  said  that  the  byelaw  is  unreason- 
able, because  it  does  not  give  a  passenger  who  is  unable  to  produce 
his  ticket  the  option  of  paying  the  fare  instead.  I  think  it  is  quite 
clear  that  tho  words  'or  i)ay  the  fare'  in  the  latter  part  of  tho 
byelaw  only  relate  to  the  words  which  immediately  precede  them — 
'  either  deliver  up  his  ticket,'  and  that  they  do  not  apply  to  tho 
case  of  a  ticket  not  being  shewn.  But  I  do  not  think  that  tho 
hardship  that  is  complained  of  arises,  because  to  my  mind  tho  words 
'  if  any  '  are  very  important.  If  the  passenger  has  a  ticket  ho  has 
to  shew  it,  and  if  he  does  not  do  so  he  is  subject  to  a  penalty  ; 
but  if  ho  has  not  got  a  ticket,  or  if  he  has  lost  it,  that  part  of  the 
byelaw  does  not  apidy.  That  is  the  reason  I  think  that  tho 
alternative  words  allowing  payment  of  the  fare  in  lieu  of  delivering 
up  tho  ticket  are  to  bo  found  in  the  second  half  of  the  byelaw,  and 
not  in  the  first.  They  are  not  needed  in  the  first  half,  because  if 
a  passenger  has  a  ticket  he  must  shew  it  when  ho  is  asked  to  do 
so  ;  but  if  he  has  lost  the  ticket  he  cannot  be  fined  fornot  shewintr 
it.  I  can  see  no  reason  why  a  person  who  has  a  ticket  and  refuses 
to  shew  it  should  not  be  subjected  to  a  penalty.  Indeed  in  the 
case  of  Saunders  v.  South  F.astern  Bail.  Co.  (1880),  5  Q.  B.  D. 
456,  at  p.  iOG,  Lush,  J.,  expressly  says  that  such  a  provision  is 
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a   reasonable   one"    [see   ante,   p.  5(54:]    {Lowe  v.    Volp,   [1890] 
1  Q.  B.  250,  at  pp.  258,  259  :   Limlleu,  L.J.). 
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(e)  Punctuality  of  Carrier.  (118) 

It  is  the  duty  of  a  carrier  to  use  due  and  proper  care  with  the 
view  of  insuring  punctuality.  If  a  carrier  neglects  to  be  reasonably 
punctual,  the  passenger  may  incur  reasonable  expense  in  performing 
the  carrier's  contract  for  him. 

1.  "  The  company  say  in  their  rules  and  regulations,  '  Every 
exertion  will  be  used  to  insure  punctuality,  but  the  arrival  or 
departure  of  trains  at  tli'J  time  stated  will  not  be  guaranteed.'  The 
company  very  properly  decline  to  guarantee  the  time  of  the  arrival 
or  departure  of  trains,  because  there  may  be  accidents  or  other 
matters  which  render  punctuality  impossible.  It  is,  however,  the 
duty  of  tlie  company  to  iise  due  and  proper  care  with  the  view  of 
insuring  punctuality  "  (^Prevost  v.  Great  Eastern  Rail.  Co.  (1805), 
13  L.  T.  (n.s.)  20,  at  p.  21 :   Crompton,  J.). 

Want  of  Punctuality — Passenger  taking  Special  Train — 
Measure  of  Damages. 

2.  "  As  to  damages,  we  think  that  the  rule  attributed  to 
Alderson,  B.,  in  Hamlin  v.  Great  Northern  Bail.  Co.  (1850), 
1  H.  &  N.  408  ;  20  L.  J.  Ex.  20,  at  p.  22,  is  a  good  expression  of 
the  law.  We  think  it  may  properly  be  said  that,  if  the  party 
bound  to  perform  a  contract  dees  not  perform  it,  the  other  party 
may  do  so  for  him  as  reasonably  near  as  may  be,  and  charge  him 
for  the  reasonable  expense  incurred  in  so  doing.  The  same  rule 
is  laid  down  by  Blackburn,  J.,  in  the  case  of  Jlohhs  v.  London  and 
South  Western  Bail.  Co.  (1875),  L.  It.  10  Q.  B.  Ill  ;  44  L.  J. 
Q.  B.  49,  at  p.  52,  who  says  :  '  The  general  rule  is  that  the  damages 
to  be  recovered  in  an  action  for  the  breach  of  contract  to  supply 
something  are  the  ditference  between  that  which  should  have  been 
supplied  and  the  cost  of  obtaining  something  equally  good,  or,  if 
that  is  not  attainable,  of  the  best  substitute.'  We  think  that  in  this 
case  there  was  evidence  upon  which  the  county  court  judge  might 
not  unreasonably  find,  and  has  in  effect  found,  that  the  plaintiff'  was 
not  reasonably  called  upon  to  wait  at  York  for  the  late  train,  and 
might  reasonably  take  the  special  train  to  Scarborough,  being  fci- 
such  a  distance  at  such  a  price  ;  and  therefore  we  think  that  the 
county  court  judge  was  justified  in  law  in  holding  that  the  plaintitf 
might  charge  the  defendants  with  the  cost  of  the  special  train. 

Canadian  Cases. 
(118)  Railway  Act,  1888,  s.  263. 
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"  We  do  not  say  that,  in  every  case  of  a  passenger  missing  a 
train  in  correspondence  with  that  in  which  lie  is,  though  he  miss 
it  by  the  default  of  the  company's  servants,  he  is  therefore  entitled 
iinniotliaiely  to  take  a  special  train  for  any  distance  at  any  cost,  or 
that  a  judge  or  jury  would  bo  bound  to  allow  in  every  case,  or 
justified  in  allowing  in  every  case,  for  the  cost  of  a  special  train. 
The  question  must  always  be  whether  it  was  a  reasonable  thing  to 
do,  having  regard  to  all  the  circumstances.  Wlrcre  to  take  a 
special  train  is  a  reasonable  thing  to  do,  we  are  of  opinion  that  it 
is  a  sufficioitly  natural  result  of  the  breach  of  contract  to  bring  it 
within  the  legal  rule  "  (Le  Blanche  v.  London  and  North  Western 
Ball.  Co.  (1870),  1  C.  P.  D.  280,  at  pp.  302,  303:  Brett,  J., 
delivering  the  judgment  of  the  court  (Brett,  Denman  and 
Lindleij,  JJ.)  ). 

3.  "  One  mode  of  determining  what,  under  the  circumstances, 
was  leasonable,  is  to  consider  whether  the  expenditure  was  one 
which  any  person  in  the  position  of  the  plaintiff  would  have  been 
likely  to  incur  if  he  had  missed  the  train  through  his  own  fault, 
and  not  through  the  fault  of  the  railway  company  "  (ibid.,  at 
p.  313,  Mellish,  L.J.,  cited  in  Millen  v.  Brasch  (1881),  8  Q.  B.  D.  35, 
at  p.  38  :  Lopes,  J.). 

(f)  Lien. 

A  carrier  has  no  lion  on  the  i)assenger  himself  for  the  clothes  ho 
is  actually  wearing.  See,  post,  next  Section  XV. — Passengers' 
Luggage,  (e)  Lien  on  Luggage.    (118a) 

Canadian  Cases. 

(1 18a)  "Railway  companies  are  bound  to  have  proper  accommodation  for 
passengers  on  their  line,  and  to  take  good  care  of  them  while  they  are  in  their 
cliarL;e.  If  any  injury  is  caused  to  a  passenger  for  want  of  accommodation  or 
want  of  care,  it  is  deemed  negligence  on  their  part,  and  they  are  liai)le  for 
the  damages  occasioned  thereby"  {McGinney  v.  Canadian  Pacific  Kail.  Co., 
7  Manitoba  L.  R.  153  :  Duhuc,  J.). 

A  contract  was  made  by  a  railway  company  for  carriage  of  cattle  to  a  point 
on  the  line  of  a  connecting  railway  company  at  a  fixed  rate  for  the  whole 
jouniey.  The  contract  provided  that  the  shipper  (or  his  drover)  should 
accompany  the  cattle  ;  and  that  the  person  in  charge  should  be  entitled  to  a 
"  hie  pass,"  but  only  on  the  express  condition  tiuvt  the  railway  company  are 
not  responsible  for  any  negligence,  default,  or  misconduct  of  any  kind  on  the 
part  of  the  company  or  their  servants.  It  was  held  that  the  condition  was 
valid  and  could  be  taken  advantage  of  by  the  connecting  railway  company, 
who  therefore  were  not  liable  to  the  shipper  for  injuries  suffered  by  him  in 
a  collisi(m  caused  by  their  servants'  negligence  {Hall  v.  Xurth-Ji^'astcrn  Hail. 
Co.  applied.     llickiiM  v.  G.  T.  Rail.  Co.,  2«  0.  A.  R.  431.) 

Tlie  Steamboat  Inspection  Act,  R.  S.  C,  1886,  ch.  78,  provides  for  the  safety 
of  passengers  travelling  by  steamboats. 


572  BAILMENTS  FOR  REWARD. 

SECTION  XV. 
PASSENGERS'  LUGGAGE. 

(a)  The  Contract,  p.  572. 

(b)  Definitio)    of  Passengers'  Luggage  and  of  Merchandise,  p.  577. 

(c)  Passenger  Iiaving  the  Gustodij  and  Control  of  his  Luggage,  p.  586. 

(d)  Servnts'  Luggage,  p.  593. 

(e)  Lien  on  Luggage,  p.  593. 


(a)  The  Contract. 

Where  a  passenger  pays  a  certain  sum  to  the  carrier  for  tlie 
carriage  of  himself  and  his  luggage,  his  liiggiuje  is  carried  for 
reward,  and  the  liability  of  the  carrier  in  respect  of  such  luggage 
is,  generally  speaking,  that  of  carriers  of  goods  as  distinguisluHl 
from  ^hut  of  carriers  of  passengers.  Compare  this  with  the  inn- 
keeper's cu-stody  of  his  guest's  goods,  ante,  pp.  2i*'i,  301,  302, 
Chapter  X. — Innkeepers,  Section  II. 

The  Carriers  ''  -t,  1830  (11  Geo.  4  &  1  Will.  4,  c.  G8),  seems  to 
apply  to  passengers'  luggage,  if  it  includes  any  of  the  enumerated 
articles.     See  Section  VII.,  ante,  p.  415. 

Section  7  of  the  Railway  and  (!anal  Traffic  Act,  1854  (17  & 
18  Vict  c.  31)  [see  the  section  set  out  in  Section  VIII.  (i),  ante, 
p.  458],  applies  to  passengers'  luggage,  as  also  does  s.  28  of  the 
Railway  and  Canal  Traffic  Act,  1888  (51  &  52  Vict.  c.  25,  which 
was  substituted  for  s.  IG,  par.  2  of  the  Railway  Regulation  Act, 
18(38  (31  &  32  Vict.  c.  119).  (119) 

Canadian  Cases. 

(119)  "The  law  is  clearly  and  well  established  that  if  a  passenger  canies 
nierchaudise  as  personal  luggage,  the  carrier  will  not  be  liable  for  its  loss" 
{per  Smith,  J.,  delivering  the  judgment  of  the  court  in  Hamilton  v.  Anglo- 
French  titeainshi})  Company,  2  Russell  and  Chesley,  352).  See  also  cases  on 
p.  577. 

"  It  is  the  duty  of  a  railway  company  in  regard  to  the  baggage  of  a 
passenger  which  has  reached  its  destination,  to  have  tlie  baggage  ready  for 
delivery  upon  the  platform  at  the  usual  place  of  delivery,  until  the  owner, 
in  the  exercise  of  due  diligence,  can  call  and  receive  it,  and  it  is  the  owner's 
duty  to  call  for  and  receive  it  within  a  reasonable  time.  If  he  does  not  so 
call  for,  and  receive  it,  it  is  the  company's  duty  to  put  it  in  their  baggage- 
room,  and  keep  it  for  him,  being  liable  o:dy  as  warehousemen.  There  can 
be  no  doubt  also  that,  if  the  defendant  company  had  become  merely  ware- 
housemen  of  the  goods  for  the  plaintiff,  the  destruction  of  the  property 
by  lire  in  the  warehouse  without  any  negligence  or  fault  of  the  defendant  is 
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1.  "  I  tblnk  that,  when  a  passono;or  takes  a  ticket  at  the  orduiary 
charge,  he  must,  according  to  common  sense  and  common  experience, 
he  taken  to  contract  with  the  railway  company  for  tlie  carriage  of 
liimself  and  his  personal  luggage  only  "  (Ca/iill  v.  77(e  London  and 
Xorth  Western  Bail.  Co,  (1801),  10  C.  B.  (n.s.)  154,  at  p.  174  : 
W'/'lles,  J.  See  also  Macrow  v.  Great  Western  Rail.  Co.  (1871), 
L.  R.  6  Q.  B.  612,  at  pp.  617,  018  :  per  Cockhui'n,  C.J.  {post, 
p.  582)  ). 

Section  7  of  the  Railway  and  Canal  Traffic  Act,  1854  (17  & 
18  Vict.  c.  31),  applies  to  passengers'  luggage. 

2.  "  The  first  question  is,  whether  s.  7  of  the  Railway  and  Canal 
Traffic  Act  applies  to  passengers'  luggage.  On  the  first  occasion 
we  heard  a  very  elaborate  argument  to  shew  that  it  did  not  apply 
to  passengers'  luggage  ;  and  it  was  said  that  the  contract  for  a 
passenger's  luggage  was  not  a  contract  for  the  carriage  of  goods 
by  a  common  carrier.  In  the  cases  cited  \_Middleton  v.  Fowler 
(1699),  1  Salk.  282,  and  Upshare  v.  Aidee  (16!)7),  1  Comyns  25] 
that  very  learned  judge.  Lord  Holt,  seems  to  have  thought  that  a 
coachman  who  carried  some  luggage  for  a  passenger  by  the  coach, 
w  a  mere  gratuitous  bailee,  and  not  only  was  not  liable  as  a 
( .arior,  but  was  not  liable  to  take  that  degree  of  care  which  a 
bailee  for  hire  would  have  to  take.  It  was  said,  and  I  think,  very 
possibly,  said  correctly,  that  that  might  probably  be  explained  by 
tlio  modes  of  carriage  which  existed  at  the  time  of  Lord  Holt,  with 
which  we  are  very  imperfectly  acquainted.  But  I  cannot  doubt 
the  least,  when  a  railway  passenger  or  steamboat  passenger  pays  a 
certain  sum  to  the  company  for  the  carriage  of  himself  and  his 
luggage,  that  his  luggage  is  carried  for  reward  just  as  much  as  if 
he  sent  his  goods  by  a  goods  train.  You  cannot  settle  the  precise 
sum  paid  respectively  for  the  carriage  of  the  passenger  and  for  the 
carriage  of  the  luggage.  But  as  the  passenger  was  entitled  for  the 
fare  to  carry  a  certain  amount  of  luggage,  it  seems  to  me  absurd  to 
say  that  the  company  are  gratuitous  bailees  ;  and  if  they  are  not 
gratuitous  bailees,  it  necessarily  follows  that  they  must  bo  liable  for 


Canadian  Cases. 

sullicient  to  relieve  the  defendants  from  liability  to  redeliver  "  (Broion  v, 
Canadian  Pacific  Rail.  Co.,  3  Man.  L.  E.  498 :  Killam,  J.  ;  Penton  v.  Grand 
Trunk  Pail.  Co.,  28  U.  C.  Q.  B.  3C7,  post,  p.  589). 

Tlie  expression  "traffic"  in  tlie  Railway  Act,  1888,  includes  passengers  and 
tluir  1)a{,'gage,  s.  2,  ante,  p.  444. 

By  s.  250  ol  the  llailway  Act,  1888,  it  is  provided  that  "checks  shall  be 
atii,\ed  by  an  agent  or  servant  to  every  parcel  of  bagi,'age  having  a  handle 
loop  or  fixture  of  any  kind  thereupon,  delivered  to  such  agent  or  servant  for 
transport,  and  a  duplicate  of  such  check  shall  be  given  to   the  passenger 
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the  loss  by  cai-elcs.«ness.  (120)  "Whether  they  are  common  carriers 
subject  to  the  liabilities  in  respect  of  carrying  passenger  traffic,  I 
do  not  think  it  necessary  to  determine  ;  but  upon  the  authorities 
cited  to  us  upon  the  first  occasion,  it  seems  to  me  that  they  are 
subject  to  the  liabilities  of  common  carriers  for  the  loss  of  pas- 
sengers' luggage  ;  but,  at  any  rate,  whether  ihey  are  liable  as 
common  carriers  or  not,  they  are  liable  for  the  loss  of  passengers' 
luggage  caused  by  their  own  or  their  servants'  negligence.  (121) 

"  Then  the  question  is  this  :  does  s.  7  of  the  Railway  and  Canal 
Traffic  Act  apply  ?  It  is  this  :  '  Every  such  company  as  aforesaid 
shall  be  liable  for  the  loss  of  or  for  any  injury  done  to  any  horses, 
cattle,  or  other  animals,  or  to  any  articles,  goods,  or  things,  in 
the  receiving,  forwarding,  or  delivering  thereof,  occasioned  by  the 
neglect  or  default  of  such  company  or  its  servants,  notwithstanding 
any  notice,  condition,  or  declaration  made  and  given  by  such  company 
contrary  thereto,  or  in  anywise  limiting  such  liability.'  It  seems 
to  me  that  passengers'  luggage  comes  within  the  })lain  words  of 
that  section.  It  is  said  that  passengers'  luggage  is  not  '  articles, 
goods,  or  things  ; '  but  it  seems  to  me  passengers'  luggage  must  be 
articles,  goods,  or  things,  and  come  within  those  plain  words  ;  and 
it  is  not  because  in  other  sections  of  the  Act,  or,  possil)ly,  in  some 
other  Act,  the  legislature  may  have  used  the  word  '  luggage  '  when 
they  intended  to  speak  of  the  luggage  of  a  passenger,  that  it  can 
be  said  that  the  words  'articles,  goods,  or  things'  are  not  -afficient 
in  their  generality  to  include  passengers'  luggage.  They  are 
clearly   sufhcient.       Then   is   not   passengers'  luggage   '  article.', 

Canadian  Cases. 

(120)  "Under  the  circumstances  we  think  a  jury  would  he  well  warranted  in 
assuming  that  for  the  amount  paid,  the  company  agreed  to  carry  the  plaintilf 
and  his  baggage.  Tliey  did,  in  fact,  take  charge  of  his  haggage,  gave  him  a 
check  for  the  same,  and  claimed  no  extra  charge  therefor"  {Smith  v.  Grand 
Trunk  Rail.  Co.,  35  U.  C.  Q.  B.  566  :  liichards,  C.J.). 

(121)  "This  was  an  action  brought  by  a  passenger  on  the  railway  of  the 
defendant  company  against  the  company  as  common  carriers,  claiming 
damages  for  loss  occurring  through  a  trunk  which  was  with  her  luggage,  and 
which  contained  personal  clothing  and  jewellery,  being  destroyed  on  the  line 
of  the  railway  when  in  transit.  The  right  to  recover  was  rested  upon  the 
common  law  liability  of  the  defendants  as  insurers.  .  .  .  The  jury  have 
found  that  the  accident  was  caused  by  faulty  construction,  thus  negativing 
the  idea  of  its  being  attributable  to  any  superior  force  nut  under  the  control 
or  within  the  intervention  of  man.  In  order  to  constitute  such  a  defence, 
there  must  be  two  things  :  first,  an  act  which  occurred  Avithout  the  interven- 
tion of  man  ;  and,  second,  a  result  such  as  could  not,  by  the  exercise  of 
reasonable  care,  skill  and  ability,  have  been  avoided  by  the  parties  charged 
with  the  loss"  {Anderson  v.  Caiuidian  Pacific  Bail.  Co.,  17  0.  R.  748  :  Bose,J.  ; 
and  17  0.  A.  R.  480). 
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goods,  or  things  received,  forwarded,  or  delivered '  by  the  company 
or  its  servants  ?  The  passenger  delivers  his  luggage  to  the  com- 
pany's servants,  and  therefore  they  receive  it  ;  and  they  carry  it 
to  the  place  where  the  passenger  wishes  to  arri\o,  and  when  ho 
arrives  at  his  destination  the  luggage  is  delivered  to  him  again. 
Therefore  they  do  for  reward  enter  into  a  contract  to  receive,  and 
furward,  and  deliver  that  luggage  ;  and  it  seems  to  me  that  it 
conies  within  the  plain  words.  And  it  not  only  comes  within  the 
words,  but  it  comes  within  the  mischief  which  the  Act  contem- 
jilatod  ;  because,  it  is  obvious  that  if  the  company  choose  to  insert 
at  the  back  of  their  ticket  some  regulation  that  they  will  not  bo 
answerable  fur  the  loss  of  passengers'  luggage  by  themselves  or 
their  agents,  it  comes  within  the  mischief  which  the  Act  contem- 
plated. The  passenger  has  no  remedy,  unless  he  gives  up  his 
journey  altogether  ;  he  has  no  choice.  Therefore  it  comes  within 
ilie  mischief,  and  the  Act  says  the  company  shall  not  put  unreason- 
able conditions  of  that  kind  upon  persons  who  have  no  power  to 
resist.  Therefore  it  comes  directly  within  the  words,  and  directly 
witliin  the  mischief  ;  and  s.  7  ought  to  be  construed  to  include 
})assi>ngers'  luggage. 

'•  Then  the  next  question  is,  whether  31  &  32  Vict.  c.  119   [The 

Regulation  of  Railways  Act,  18G8],  s.  IG,  includes  that  provision  of 

the  Railway  and  Canal  Traffic  Act  so  as  to  apply  it  not  only  to  the 

carriage  by  railway,  but  to  carriage  by  steamer.     It  seems  to  me 

that  this  is  a  still  plainer  question,  except  for  the  doubt  thrown 

upon  it  by  the  Irish  case  [Doolan  v.  Midland  Hail.  Co.  (1876), 

Ir.  Rep.  10  C.  L.  47,  afterwards  reversed  (1877)  2  App.  Cas. 

7'J2].    But  the  words  are  so  clear  that  there  can  be  no  doubt  about 

it :  '  The  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854,  so 

fir  as  the  same  are  applicable,  shall  extend  to  the  steam  vessels 

and  to  the  traffic  carried  on  thereby.'     Those  words  in  their  plain 

and   natural   meaning  incorporate    s.   7,  as  well    as  every  other 

erection  of  the  Act.     Then  why  should  it  be  excepted  ?     The  only 

roason  is  that  this  clause  is  not  contained  in  a  separate  section  by 

itself,  but  is  contained  at  the  end  of  s.  16  ;  and  therefore  it  is  said 

that  it  is  to  bo  confined  to  the  subject-matter  to  which  the  previous 

piuts  of  s.  16  relate.     I  am  not  aware  that  there  is  any  such  rule 

of  construction  of  an  Act  of  Parliament.     If  some  absurdity  or 

inconvenience  followed  from  holding  it  to  apply  to  the  whole  Act, 

it  might   be    reasonable    to  confine  the  incorporation  to  clauses 

I'clatiiig   to   some  particular  subject-matter  ;    but  if  there  is  no 

inconvenience  from  holding  that  the  incorporation  includes  s.  7  as 

well  as  the  other  sections,  we  ought  to  hold  that  it  does.     For  my 

own  part,  so  far  from  thinking  there  is  any  inconvenience,  I  think 
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the  direct  contrary  ;  because,  inasimich  as  the  passenger  takes  one 
ticket,  and  the  company  enters  into  one  baroain  for  the  carriage 
both  by  railway  and  by  steamboat,  it  wouhl  bo  most  inconvenient 
that  tlie  company  shouhl  be  at  liberty  to  put  conditions  of  this  kind 
qua  the  steamboat,  and  not  be  able  to  put  condition-^  yj/a  the 
railway.  The  consequence  would  be  that,  if  a  passenger  started 
and  delivered  his  luggage  to  the  railway  company,  and  then 
arrived  at  the  end  of  the  journey  and  the  luggage  was  not  forth- 
coming, and  nobody  knew  where  it  was  lost,  he  would  not  be  able 
to  recover,  because  he  could  not  prove  whether  it  was  lost  during 
the  railway  passage  or  whether  it  was  lost  during  the  sea  passage. 
Nothing  can  be  more  convenient,  as  it  appears  to  me,  than  that 
the  section  should  apply  to  both. 

"Then  it  may  be  observed,  the  legislature  foresaw  that  injustice 
might  be  done  to  the  comi)any  in  respect  of  carriage  l)y  sea  ;  they 
are  liable  to  accidents  and  losses  by  the  dangers  of  the  sea  to  which 
they  are  not  liable  by  land,  and  if  they  were  subject  to  a  carrier's 
liability  for  loss  of  luggage,  which  we  assume  they  would  be,  it 
would  be  hard  upon  them  ;  therefore  the  legislature  has  expressly 
provided  for  that  by  another  clause  ;  they  can,  by  putting  up  a 
notice  in  the  office,  save  and  protect  themselves  against  those 
extraordinary  liabilities  against  which  parties  protect  themselves 
by  the  ordinary  bill  of  lading,  that  is,  against  losses  by  the  dangers 
of  the  sea,  etc.  [31  &  32  Vict.  c.  ll'.l,  s.  14].  Therefore  they 
can  protect  themselves  from  losses  by  the  dangers  of  the  seas  ;  but 
having  so  troated  the  liability  by  sea,  the  legislature  says  that  they 
shall  not  be  subject  to  the  same  rule  when  they  carry  by  railway, 
and  they  cannot  jnit  unreasonable  conditions  upon  a  passenger 
which  shall  prevent  the  passenger  recovering  fc  the  loss  of  his 
luggage  "  (Cohen  v.  South  Eastern  Hail.  Co.  (1877),  2  Ex.  D.  253, 
at  pp.  25P,  259,  2G0,  261  :  iVellish,  L.J.).  [Affirmed  Uoolan  v. 
Midland  Rail.  Co.  (1877),  2  App.  Cas.  71)2,  at  p.  807.] 

Since  the  above  decision  the  Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Vict.  c.  25),  has  been  passed,  and  by  s.  28  it  enacts  that 
"  the  provisions  of  section  2  of  the  Railway  and  Canal  Traffic  Act, 
1854  (set  out,  ante,  p.  445),  and  section  14  of  the  Regulation  of 
Railways  Act,  1873,  and  of  any  enactments  amending  and  exteniliiig 
those  enactments  shall  apply  to  traffic  by  sea  in  any  vessels  belonging 
to  or  chartered  or  worked  by  any  railway  company,  or  in  which  any 
railway  company  procures  merchandise  to  be  carried,  in  the  same 
manner  and  to  the  like  extent  as  they  ajjply  to  the  land  traffic  of  a 
railway  company." 

And  by  s.  59,  s.  16,  paragraph  2,  of  the  Railway  Regulation 
Act,  1868  (31  &  32  Vict.  c.  119),  is  repealed. 

See  also  Section  VIII.  (i),  ante,  p.  458. 
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(b)  Definitions  of  Passengers'  Luggage  and  of  Merchandise. 

(i.)  Whatever  the  passenger  ordinarily  or  usually  takes  wltli  him 
for  his  personal  use  and  convenience  according  to  the  habits  or 
wants  of  the  particular  class  to  which  he  belongs,  either  with 
refi'rence  to  the  ininiediato  necessities,  or  the  ultimate  purpose,  of 
the  journey,  must  bo  considered  as  personal  luggage,  whether  for 
use  or  ornament,  leaving  the  carrier  herein  to  the  protection  of 
the  Carriers  Act,  1830. 

(ii.)  What  is  carried  for  the  purposes  of  business  or  for  larger  or 
ulterior  purposes  is  not  passengers'  luggage.  In  such  a  case  the 
])assenger  should  inform  the  carri(>r  of  the  contents  of  packages 
brought  by  him  to  be  carried  and  pay  a  fair  and  reasonable 
compensation  for  the  same.  (122) 


Canadian  Cases. 

(122)  "The  authorities  and  references  show  it  is  much  easier  to  say  what  is 
not  per.sonal  or  ordinary  luggage,  than  it  is  to  decide  what  is,  which  a  carrier 
is  bound  or  which  it  is  usual  for  liini,  to  carry  along  with  his  passenger. 
Personal  higgage  is  not  'merchandise  or  materials  bought  fur  the  purpose  of 
being  manufactured  and  sold  at  a  iirofit,'  nor  merchandise  or  other  valuables 
which  are  not  designed  for  personal  convenience,  such  as  are  usually  carried  by 
jiassengers  for  their  personal  use,  but  for  other  purposes  such  as  a  sale  and  the 
like  "  (JFilson,  J.,  in  Braty  v.  Grand  Trunk  Rail.  Co.,  32  U.  C.  Q.  B.  66). 

The  plaintiff,  a  carpenter,  had  with  him  as  a  passenger  by  defendants'  rail- 
way, a  box  containing  a  concertina,  a  rifle,  a  revolver,  two  gold  chains,  a  silver 
licncil  case,  a  sewing  machine,  and  a  quantity  of  tools  of  his  trade  such  as 
cliisels,  pianos,  etc.  The  box  iiaving  been  lost  at  tlie  Toronto  station  while  in 
(Idendants'  care  : — Held,  that  the  articles  in  italics  were  ordinary  personal 
luggage,  for  which  defendants  were  responsible,  but  that  the  others  were  not. 
Held,  also,  that  the  fact  of  tlie.se  latter  being  in  the  box  could  not  prevent  the 
jilaintilf  from  recovering  for  such  as  were  personal  luggage  (Bruty  v.  Grand 
Trunk  Rail.  Co.,  ibid.). 

Tiie  plaintiff,  an  emigrant  for  Toronto,  brought  with  him  from  England 
a  box  as  personid  luggage,  which  contained  only  rare  plants  and  roses  intended 
for  sale.  He  delivered  it  to  the  defendants'  baggage  master  at  Quebec,  saying 
that  he  would  pay  for  it,  but  nf)t  stating  its  contents,  on  which  the  latter  asked 
for  his  ticket,  and  on  seeing  that  it  was  a  third  class  government  emigration 
ticket,  he  said  there  was  nothing  to  pay  and  that  it  might  go  with  the  plaintiff 
in  the  train.  The  plaintiff  said  the  box  was  marked  somewhere  "  Plants 
l)erishable,"  but  he  could  not  say  defendants'  officers  saw  it,  and  it  was  sworn 
that  if  they  had  been  notified  that  it  was  freight  or  merchandise,  it  would 
not  have  been  taken  : — Held,  that  the  defendants  were  not  liable  for  its 
luss  {Lee  v.  Grand  Trunk  Rail.  Co.,  36  U.  C.  Q.  13.  350). 

A  railway  company  is  not  liable  for  merchandise  carried  by  a  passenger 
as  luggage  for  which  no  extra  charge  was  paid  {ISIiaio  v.  Grand  Trunk  Bail. 
Co.,  7  U.  C.  C.  P.  493). 
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(iii.)  Articles  carried  for  tlie  purpose  of  sale  or  articles  carried  for 
hire  or  profit,  tliat  is  to  say,  where  a  person  makes  a  ])rofit  from 
the  carriaw  of  thcMii,  are  not  passenn;ers'  luf2;f:;age.  (See  I/mlston  v. 
Midland  Rail.  Co.  (IHOD),  L.  K.  4  Q.  B.  iJCO,  at  p.  370  :  Lush,  J.) 

(iv.)  If  a  passenger  who  knows  or  ought  to  know  that  ho  is 
only  entitled  to  have  his  ordinary  personal  luggage  carried  free  of 
charge,  chooses  to  carry  with  him  merchandise,  for  which  the 
carrier  is  entitled  to  make  a  charge,  he  cannot  claim  to  be  com- 
pensated in  respect  of  any  loss  or  injury  by  the  carrier,  to  whom 
he  has  abstained  from  giving  notice  of  the  contents.  In  such  a 
case  iha  passenger  carries  at  his  own  risk.  (123) 

(v.)  Theliability  of  common  carriers  in  respect  of  articles  carried 
as  passengers'  luggage  is  that  of  carriers  of  goods  as  distinguished 
from  that  of  carriers  of  passengers  ;  unless,  where  the  passenger 
himself  takes  the  personal  charge  of  them. 

(vi.)  If  the  carrier  permits  the  })assenger,  either  on  payment  or 
without  payment  of  an  extra  charge,  to  take  more  than  the  regu- 
lated quantity  of  luggage,  or  knowingly  permits  him  to  take  as 
personal  luggage  articles  that  would  not  come  under  that  denomi- 
nation, he  will  be  liable  for  their  loss,  though  not  arising  from  his 
negligence. 

The  al)ove  rules  are  established  by,  laid  down  in,  and  illustrated 
by  the  following  excerpts  : — 

1.  "The  provision  in  the  Act  of  Parliament  [The  Railway 
Regulation  Act,  18-14  (7  &  8  Vict.  c.  85),  s.  G]  is  equivalent  to 
notice  that  the  company  will  carry  with  each  passenger  fifty-six 
pounds  of  luggage,  but  not  incrc/iand/se  ...  In  this  case, 
there  being  no  s})ecial  contract,  the  defendants  were  bound  to 
carry  the  plaintiff  and  his  h(r/(/age,  which  term  according  to 
the  true  modern  doctrine  on  the  subject,  comprises  clothing  and 
such  articles  as  a  traveller  usually  carries  with  him  for  his  personal 
convenience  ;  perhaps  even  a  small  present,  or  a  book  for  the 
journey,  might  be  included  in  the  term  ;  but  certainly  not  mer- 
chandise or  materials  bought  for  the  purpose  of  being  manufactured 
and  sold  at  a  profit :  Angell  on  Carriers,  s.  115  ;  Story  on  Bail- 
ments, 526,  5th  ed.  note.     In  this  case,  nine-tenths  of  the  articles 

Canadian  Cases. 

(123)  A  railw.ay  company  is  liable  for  the  loss  of  a  passenger's  ordinary 
travelling  baggaf;e,  but  not  for  such  articles  as  window  curtains,  blankets, 
cutlery,  books,  ornaments,  etc.,  even  where  they  are  packed  with  the  baggnge 
for  which  they  are  liable.  When  goods  remain  at  the  station  at  whicli  a 
passenger  alights,  but  it  does  not  appear  that  the  railway  company  has  charged, 
or  is  entitled  to  charge,  for  storage,  the  company  is  not  liable  as  warehousemen 
(McCaffrey  v.  Canadian  Pacific  Rail.  Co.,  Manitoba  Reps.,  vol.  i.,  350). 
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were  of  the  Litter  description  [121:  dozen  of  ivory  handles].  Now, 
if  the  plaintiff  had  carried  these  articles  exposed,  or  liad  j)acked 
them  in  t])c  shape  of  merchandise,  so  that  the  company  might  have 
known  wliat  they  were,  and  they  had  chosen  to  treat  them  as 
personal  luggage,  and  carry  them  without  demanding  any  extra 
remuneration,  they  would  have  been  responsible  for  the  loss.  So 
also  upon  any  limit  in  point  of  weight,  if  the  company  choso  to 
allow  a  passenger  to  carry  more,  they  would  be  liable  .  .  . 
The  defendants  only  agreed  for  the  stipulated  faro  to  carry 
passengers  and  everything  which  constituted  personal  luggage, 
and  were  not  bound  to  carry  mei'chandise,  or  articles  wholly  un- 
eoimected  with  luggage.  If,  indeed,  they  had  notice,  or  might 
hav(>  sus[)ected  from  the  mode  in  which  the  parcels  were  j)aeked, 
that  they  did  not  contain  personal  luggage,  then  they  ought  to 
have  objected  to  carry  them  ;  but  the  case  finds  that  they  had  no 
notice  of  what  the  packages  contained.  AVhether  this  was  done 
lor  any  fraudulent  purpose,  it  is  not  necessary  to  inquire  ;  because, 
cveu  if  there  was  no  fraudulent  intent,  the  plaintiff'  has  so  con- 
ducted himself  that  the  company  were  not  aware  that  he  was  not 
carrying  luggage,  and  therefore  the  loss  must  be  borne  by  him. 
It  was  contended  that,  after  the  accident  [a  collision]  happened,  a 
new  special  contract  was  entered  into,  by  which  the  company 
undertook  to  take  care  of  the  plaintiff's  luggage.  But  that  argu- 
ment fails.  If,  indeed,  an  accident  had  happened  to  a  perfect 
stranger,  and  the  company  had  agreed  without  compensation  to 
forward  his  luggage,  they  would,  according  to  Coggs  v.  Bernard, 
lie  responsible  for  its  loss.  But  in  this  case  the  plaintiff  was  a 
passenger,  and  the  intention  of  the  company  was  only  to  carry  into 
crt'ect  the  original  contract  ;  and  from  that  alone  their  obligation 
arises"  {Great  Northern  Hail.  Co.  v.  ShejjJierd  {liii>2),  H  Ex.  30, 
at  pp.  ;U,  38,  39  :  Far/.e,  B.).  (12i) 

Canadian  Cases. 

(124)  A  railway  coniioany  is  not  liable  for  merchandise  carried  by  a  passenger 
as  baggage  for  which  no  extra  charge  was  paid  {Shaw  v.  Grand  Tnaikliail.  Co., 
7  U.  C.  C.  P.  4!>3).  "  I  do  not  see  how  this  case  is  distinguishable  from  that  of 
tlie  (h'cat  Northern  Hail.  Co.  v.  Slwpherd  (8  Ex.  30),  which  decides  that  a 
carrier  of  passengers  for  hire  is  only  bound  at  comniou  law  to  carry  their 
Ijei.sonal  b.iggage.  The  pluintiff  was  a  jjassenger  paying  a  fare  for  his  own 
ciuiiiige.  He  had  with  him  a  portmanteau,  which  was  not  stated  by  him,  nor 
had  defendants  any  I'eason  apparent  to  know,  contained  anything  but  personal 
baL;gage,  and  no  extra  charge  was  made  for  its  carriage.  It  contained  articles 
of  merchandise  intended  for  sale.  The  portmanteau  was  lost,  and  the  only 
(lue.sliun  raised  is  the  defendants'  liability  for  tliese  articles  of  merchandise. 
The  two  cases  are  undistinguishable.  The  defendants  here  have  paid  for 
everything  but  the  merchandise,  and  the  case  above  cited  shows  they  are  not 
responsible  for  that "  {Draper,  C.J.,  ibid.). 
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2.  "  I  think  it  is  most  important  as  woll  for  tho  public  as  for 
railway  companies  that  tho  latter  should  ho  protected  accordin^j;  to 
their  reasonable  regidations,  and  that  they  should  be  int'ormed 
by  the  passenii;ers  of  the  contents  of  packajijes  brought  by  them  to 
bo  carried,  if  they  are  not  of  tho  description  which  by  those 
ref^ulations  they  arc  entitled  to  have  carried  free  of  charge.  If  tho 
passenger  wishes  to  carry  merchandize,  ho  should  pay  the  company 
a  fair  and  reasonable  compensation  for  it.  The  plaintitt'  is  found 
by  tho  case  to  have  intended  no  fraud  ;  and  it  is  also  found  that  he 
ordinarily  travelled  on  his  journeys  with  tho  box  in  question 
[which  contained  samples  of  articles  sold  by  Mr.  Itinnnel  as  a 
perfumer,  e.ff.,  wigs,  combs,  etc.]  :  and  it  may  be  that  ho  never 
paid  or  was  roquired  to  pay  anything  for  tho  carriage  of  it.  But 
the  time  has  arrived  at  which  it  is  to  be  ascertained  at  whoso  risk 
it  was  carried.  I  am  of  opinion  that  it  was  carried  at  the  risk  of 
the  plaintiflf,  because  it  contained  merchandize  for  tho  carriage 
of  which  the  company  according  to  their  Act  of  Parliament  and 
their  regulations  were  entitled  to  be  paid  and  not  personal  luggage 
which  within  certain  limits  they  undertake  to  carry  for  passengers 
free  of  charge.  It  is  said  that  the  plaintiff  had  no  express  notice 
that  he  ought  to  have  paid  for  tho  carriage  of  this  box  ;  but,  on 
the  other  hand,  tho  defendants  had  no  express  notice  that  it 
contained  merchandize  which  they  were  entitled  to  charge  for,  and 
not  personal  luggage.  What  is  tho  contract  into  which  the  railway 
company  enter  when  they  receive  a  passenger  with  his  luggage  ? 
Is  it  a  contract  to  carry  him  safely  together  with  anything  which 
ho  may  choose  to  bring  with  him  and  pass  off  as  luggage,  when  in 
truth  it  is  not  luggage,  but  merchandize  ?  I  think  there  was  no 
such  contract.  As  was  said  by  Parle,  B.,  in  tho  Great  Northern 
Rail.  Co.  app.,  Shepherd  resp.  (1852),  8  Ex.  .30,  at  pp.  37,  38, 
'  The  contract  was,  to  carry  passengers  and  their  luggage.  If  the 
company  had  notice  that  a  passenger  brought  with  him  goods 
which  were  not  luggage,  and  they  chose  to  carry  them,  they  would 
be  responsible  ;  but,  if  no  notice  is  given,  there  is  an  unfair 
concealment,  which  prevents  them  from  making  a  charge  as  for 
merchandize.'  It  seems  to  mo  that  that  is  perfectly  just.  If  tho 
passenger  so  conducts  himself  towards  the  company  as  to  prevent 
them  from  getting  a  fair  remuneration  for  the  carriage  of 
merchandize,  he  may  very  well  be  held  to  have  it  carried  at  his 
own  risk.  I  am  clearly  of  opinion  that  there  was  no  such  contract 
by  the  company  to  carry  the  i)laintiff  safely  with  the  box  in 
question  as  is  set  out  in  this  declaration.  I  rest  my  judgment 
upon  the  authority  of  the  case  of  Tlw  Great  Nortliern  Rail.  Co, 
app.,  Shepherd  resp.     So  far  as  to  the  common  law  liability. 
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"I  am  further  of  opinion,  and,  if  need  was,  I  should  bo  prepared 
to  hold,  that,  where  a  company  is  created  by  Act  of  Parliament, 
having  privileges  and  rights  granted  to  thorn,  and  liabilities  and 
duties  imposed  upon  them,  in  respect  of  their  incorporation,  parties 
dealing  with  them  must  bo  taken  to  be  cognizant  of  the  provisions 
of  the  Act  of  Parliament  granting  those  privileges  and  rights  a:i'' 
imposing  those  duties  and  liabilities,  although  it  be  a  private  Act" 
(Cahill  V.  The  London  nd  ]S"orth  Western  Rail.  Co.  (April,  1861), 
10  C.  B.  (n.s.)  154,  at  pp.  171,  172  :  Erie,  O.J.)- 

3.  "  I  think  that,  when  a  passenger  takes  a  ticket  at  the  ordinary 
charge,  ho  must,  according  to  connr  on  sense  and  common 
experience,  be  taken  to  contract  with  the  railway  company  for  the 
carriage  of  himself  and  his  personal  luggage  only  ;  and  that  ho  can 
no  more  extend  the  contract  to  the  conveyance  of  a  single  package 
of  merchandize  than  of  his  entire  worldly  possessions.  That  is  the 
view  which  is  taken  in  Story  on  Bailments,  ss.  41)8,  499,  and  also 
by  Lord  Wensleydale  in  The  Great  Nortliern  Bail.  Co.  app., 
Shepherd  resp.  (1852),  8  Ex.  30.  It  is  rather  a  conclusion  of 
fact  than  of  law,  that  the  ticket  entitles  the  party  who  purchases 
it  to  have  himself  and  his  personal  luggage  carried  for  the  price  he 
pays,  and  nothing  more.  In  the  absence,  therefore,  of  some 
contract  for  the  conveyance  of  that  which  does  not  answer  the 
description  of  personal  luggage,  the  plaintiff  cannot  be  entitled 
to  recover  for  its  loss  "  (ibid.,  at  p.  174  ;   Willes,  J.). 

4.  "  It  is  an  indisputable  fact  that  the  railway  on  which  the 
plaintiff  was  a  passenger,  was  one,  the  proprietors  of  which  had 
announced  to  the  world  that  they  would  not  take  merchandize 
as  passengers'  luggage,  but  that  if  a  passenger  took  merchandize 
with  him,  he  was  bound  to  pay  at  a  certain  rate  for  the  carriage  of 
that  merchandize.  Now  that  rule  or  law  of  the  company  was  well 
known  to  the  plaintiff ;  notwithstanding  which,  the  plaintiff  took 
into  the  carriage  of  the  company,  along  with  him,  a  case  containing 
merchandize  [watches],  and  he  took  it  into  the  carriage  without 
any  communication  to  the  company  of  what  he  was  doing.  It  is 
quite  plain  that  he  intended  to  carry,  as  personal  luggage,  that 
which  he  was  bound  in  ordinary  foirness  to  have  stated  to  be, 
and  paid  for  as,  merchandize.  In  the  course  of  the  journey  a 
guard  of  the  company  applies  to  the  plaintiff,  and  desires  that 
the  case  may  be  removed  to  the  luggage  van,  and  it  is  so  done 
accordingly. 

"  Now,  the  plaintiff  knew  perfectly  well  that  the  law  of  the 
company  was  the  law  of  the  servants  of  the  company  ;  he  knew 
well,  therefore,  that  the  servants  of  the  company  were  bound  to 
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oboy  it  ;  and  ho  could  not  at  all  in  reason,  or  in  justice,  found 
hiinsolf  u])()n  any  llal)ility  of  tlio  company  contracted  hy  an  act 
done  l)y  a  servant  of  tlie  company  in  direct  contravention  of  the 
rule  laid  down  hy  tho  company  for  tli(>  ^fuidanco  of  its  servants. 
In  substance,  therefore,  it  comes  to  this  ;  that  tli(>  plaintitf  intended 
to  have  tho  jroods  carried  in  the  carriage  with  him,  and  thus  to 
e9ca|»e  the  oblijijation  of  l>ayin;i;  for  their  carria^^o  as  men^bandize  ; 
and  under  those  circumstancos  there  could  not  exist,  in  law  or  in 
reason,  any  contract  whatever  between  the  plaintiti'  and  the  com- 
pany touching  those  {foods,  upon  the  breach  or  in  default  of 
the  performance  of  which  contract  the  jdaiutitV  could  have  a  ri^rbt 
nn;ainst  the  company  "  (Belfast  and  lialli/tui'iKi,  etc.  Rail.  Cos.  v. 
Keijs  (July,  !8(U)/t)  H.  L.  Cas.  55G,  at  pp.  572,  573:  Lord 
Westhurij,  L.C.). 

5.  "  Now,  the  original  contract  certainly  was,  that  the  plaintitf 
was  not  to  pay  anything  for  his  luggage  :  it  was  included  in  his 
fare.  But  he  was  bound  to  pay  for  merchandize,  and  that 
acceptance  of  it  by  C'onuolly  [tho  guard]  would  not  create  an 
alteration  of  that  original  contract  with  the  company.  Anything 
done  by  him  in  the  course  of  the  journey  from  one  end  to  the  other 
could  not  alter  tho  original  contract  made  by  his  employers " 
(ibid.,  at  p.  575  :  Lord  Wensleydale). 

6.  "  The  impossibility  of  travelling  without  tho  accompaniment 
of  a  certain  quantity  of  luggage  for  tho  personal  comfort  and 
convenience  of  tho  traveller  has  led  from  the  earliest  times  to  the 
practice  on  the  part  of  carriers  of  passengers  for  hire  of  carrying, 
as  a  matter  of  course,  a  reasonable  amount  of  luggage  for  the 
accommodation  of  the  passenger,  and  of  considering  the  remunera- 
tion for  tho  carriage  of  such  luggage  as  comprehended  in  the  faro 
paid  for  the  conveyance  of  the  passenger.  Under  the  older  system 
of  travelling  by  stage-coaches,  canal  boats,  or  other  vessels,  tho 
amount  of  luggage  to  be  thus  carried  free  of  charge  was  commonly 
made  part  of  the  contract  by  express  stipulation  or  notice  from  the 
carrier.  Under  the  modern  system  of  railway  conveyance,  it  is 
fixed  and  regulated  by  the  various  Acts  of  Parliament  under  which 
railways  have  been  established. 

"The  provision  fixing  the  amount  of  luggage  which  the  traveller 
shall  be  entitled  to  take  with  him  free  of  charee  has  a  twofold 
object :  first,  that  of  securing  to  the  traveller  the  conveyance  of  a 
reasonable  amount  of  luggage  ;  secondly,  that  of  protecting  the 
carrier  from  ail  dispute  as  to  the  amount  of  luggage  which  the 
passenger  may  claim  to  have  carried,  as  well  as  of.  entitling 
the  former  to  a  proper  remuneration  for  the  carriage  of  luggage  in 
excess  of  the  quantity  thus  fixed  by  statute. 
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"  Rosidos  tluisfixlnjf  tli(M|tianti)mof'ln^<,'ii<i(»  wliicli  tlio  passongcr 
shall  !»(>  ('iititl(>(l  to  liavo  carried  IVtM^  ol'  cliarffc,  i\w  Uailway  Acts 
liavo,  in  conl'oriuity  with  tlu;  jx-acticc  of  carriers  iiiidor  IIk*  old 
system,  taken  care  cxj)r(>ssly  to  limit  the  ri^^ht  of  the  passcn^^cr  to 
ordinary  lu^f^fa^fc,  wliicli  must  he  taken  to  mean  the  personal 
lii^'/j;a;4e  of  the  traveller. 

"  The  conveyance  of  the  personal  hi^^aife  of  the  passen^^er  hein^ 
ohvioiisly  for  liis  convenience,  and,  therefore,  accessory,  as  it  were, 
to  his  conveyance,  it  may  he  thought  that  the  liahility  of  the 
carrier  in  respect  of  tlu^  safe  conveyance  of  j)assengers'  lugga;j;e 
should  have  heon  co-extensive  only  with  the  liahility  in  res|)ect  of 
the  safety  of  the  j)assenyer.  The  law,  however,  is  now  too  tirndy 
settled  to  admit  of  l)ein<i;  shaken,  that  the  liahilitv  of  common 
carriers  in  respect  of  articles  carried  as  passen<fers'  lu;r<;age  is  that 
of  carriers  of  {roods  as  (listinonished  from  that  of  carriers  of 
passenjfer.-*  ;  uidess,  indeed,  where  the  passen;>er  liimself  takes  the 
personal  charife  of  them  as  in  Tallei/  v.  Great  ]yestern  Ball.  Co. 
(1870),  L.  U.  (5  (!.  P.  4-4,  in  which  case  other  considerations  arise 
[see/)o,s/,  pp.  .WU— 51)1]. 

"  On  the  other  hand,  the  obligation  of  a  railway  company,  or 
other  carriers  of  passengers,  to  carry  the  luggage*  of  a  passenger 
being  limited  to  personal  luggage,  it  follows  that  it  is  only  in 
resp(>ct  of  what  i)roperly  falls  under  the  denomination  of  i)ersonal 
luggage,  or  has  been  accepted  by  the  carrier  as  such,  that  the 
lialjility  to  carry  safely,  irrespectively  of  negligence,  attaches. 

"  It  is  necessary  to  state  the  proposition  with  this  qualification  ; 
for,  as  the  limitation,  both  as  to  the  quantity  and  the  character  of 
the  luggage  to  bo  carried,  is  established  for  the  protection  of  the 
carrier,  it  follows  that  in  either  respect  it  may  be  waived  by  the 
latter  ;  and,  consequently,  that  if  the  carrier  permits  the  passenger, 
either  on  payment  or  without  payment  of  an  extra  charge,  to  take 
more  than  the  regulated  quantity  of  luggage,  or  knowingly  permits 
him  to  take  as  personal  luggage  articles  that  would  not  come  under 
that  denomination,  he  will  be  liable  for  their  loss,  though  not 
arising  from  his  negligence. 

"Thus  in  the  cases  of  G)'eat  Northern  Hail.  Co.  v.  Shepherd 
(1852),  8  Ex.  30,  Lord  Wensleijdale  says  :  '  If  the  company  had 
notice  that  a  passenger  brought  with  him  goods  which  were  not 
luggage,  and  they  chose  to  carry  them,  they  would  be  responsible.' 
Again  he  says  [at  i)p.  38,  39]  :  '  If  the  plaintiff  had  carried  these 
articles  exposed,  or  had  packed  them  in  the  shape  of  merchandise, 
so  that  the  company  might  have  known  what  they  were,  and  they 
had  chosen  to  treat  them  as  personal  luggage,  and  carry  them 
without  demanding  any  extra  remuneration,  they  would  have  been 
responsible   for   the   loss.     So   also  upon   any  limit  in  point  of 
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•weight,  if  the  company  chose  to  allow  a  passenger  to  carry  more, 
they  would  be  liable.' 

''  in  like  manner,  in  Cah/ll  v.  London  and  North  Western  Rail.  Co. 
(1862),  13  C.  B.  (n.s.)  818,  [at  p.  819]  I  expressed  the  opinion  of 
the  Court  of  Exchecjuer  Chainbor  when  I  said,  '  If  a  railway 
company,  who  by  their  Act  of  Parliament  are  bound  or  by  their 
regulations  profess  to  carry  personal  luggage  free,  choose  to  take 
as  ordinary  luggage  that  which  they  know  to  be  merchandize, 
I  quite  agree  that  it  is  not  competent  to  them,  in  the  event  of  a 
loss,  to  claim  exemption  from  liability  on  the  ground  that  the 
article  consists  of  merchandize  and  not  of  ordinary  luggage.  But, 
on  the  other  hand,  if  a  passenger  who  knows  or  ought  to  know 
that  he  is  only  entitled  to  have  his  ordinary  personal  luggage 
carried  free  of  charge,  chooses  to  carry  with  him  merchandize,  for 
which  the  conip  ..y  are  entitled  to  make  a  charge,  he  cannot  claim 
to  be  compensated  in  respect  of  any  loss  or  injury  by  the  company, 
to  whom  he  has  abstained  from  giving  notice  of  the  contents.  In 
such  a  case  he  carries  it  at  his  own  risk.' 

"  It  being  clear  that  the  contract  on  the  part  of  a  railway  company 
is  to  carry  personal  luggage  only,  it  follows  that  it  is  only  in 
respect  of  what  can  properly  be  termed  personal  luggage  that  a 
liability  in  case  of  loss,  in  the  absence  of  negligence,  arises.  The 
difficulty  in  the  present  case,  as  it  has  oeen  in  many  others,  is  to 
determine  what  properly  comes  under  the  description  of  ordinary 
personal  luggage.  The  definition  of  baggage,  which  is  here  a 
synonym  of  luggage,  given  in  Story  on  Bailments,  s.  41)1)— namely, 
'such  articles  of  necessity  or  personal  convenience  as  are  usually 
carried  by  passengers  for  their  personal  use,  and  not  merchandise 
or  other  valuables,  although  carried  in  the  trunks  of  passengers, 
which  are  not  designed  for  any  such  use  but  for  other  purposes, 
such  as  a  sale  and  the  like' — though  it  appears  to  have  been 
approved  of  by  Lord  Wensleijdale  in  the  case  before  cited,  has 
been  criticised  in  America,  as  appears  from  the  note  of  the  editor 
of  the  7th  edition  of  Mr.  Justice  Story's  work,  on  the  ground  that 
what  Is  '  usually '  carried  by  one  man  differs  materially  from  what 
is  usually  carried  by  another.  It  seems  to  us,  however  a  mis- 
apprehension to  suppose  that  Mr.  Justice  Story  intendeil  to  say 
that  ordlutiry  passengers'  luggage  comprehended  only  ti.at  which 
was  common  to  all  passengers.  >Ve  believe  him  to  have  used  the 
term  '  usually '  relatively  to  the  habits  anil  wants  of  the  ditt'':rent 
sorts  and  classes  of  travellers. 

"  In  Pludps  v.  London  and  North  iVestern  Rail.  Co.  (1805), 
'.  9  C.  B.  (n.s.)  321,  which  is  an  authority  binding  upon  us,  the 
q,  'on  for  the  court  was  whether  an  attorney,  travelling  as  a 
pa        ger  on  a  railway,  was  entitled  to  carry   with  him  in  his 
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portmanteau,  as  ordinary  luggage,  the  deeds  and  documents  which 
wore  required  as  ovidonco  on  a  trial  which  he  was  going  to  attend. 
The  Court  of  Coi union  Pleas  hold  that  he  was  not.  Erie,  C.J.,  says, 
at  p.  3.'50  :  '  It  is  agreed  on  all  hands  that  it  is  impossible  to  draw 
any  very  well-defined  line  as  to  what  is  and  what  is  not  necessary 
or  ordinary  luggage  for  a  traveller  :  that  which  on>.  traveller  would 
consider  indispensable,  would  be  deemed  superfluous  and  unnecessary 
by  another.  But  the  general  habits  and  tcants  of  mankind  must  be 
taken  to  be  in  the  mind  of  tlie  carrier  lohen  he  receives  a  passenger 
for  conveijance.''  This  at  once  illustrates  in  what  sense  the  word 
'  usually '  is  employed  by  Story,  and  affords  a  strong  reason 
why  the  word  '  usual '  or  the  word  '  ordinary,'  or  some  word 
e(piivalent  in  effect,  should  be  considered  as  qualifying  the  word 
*  luggage.'  The  cases  of  Cahill  v.  London  ami  JS'orth  Western 
Rail  Co.  (18G2),  i;i  C.  B.  (n.s.)  818,  Great  Xorthem  Kail.  Co.y. 
SItepherd  (1852),  8  Ex.  30,  and  Belfast  and  Ballymcna,  etc.  Rail. 
Cos.  V.  Keys  (18(51),  9  H.  L.  Cas.  55G,  establish  that  articles  of 
merchandise  cannot  be  considered  as  personal  luggage. 

"  In  Hudston  V.  Midland  Bail.  Co.  (1809),  L.  11.  4  Q.  B.  36G,  the 
point  arose  in  a  different  manner.  The  plaintiff  there  had  tendered 
to  the  company  a  spring  horse  which  he  had  purchased,  and  was 
taking  home  to  his  children  as  part  of  his  luggage.  The  company 
refused  to  receive  it  unless  he  paid  for  the  carriage,  whereupon 
he  jiaid  the  charge,  and  afterwards  brought  an  action  to  recover 
back  the  sum  he  had  so  paid.  My  brother  Litsh  in  that  case 
observes  [at  p.  370J  :  '  It  is  extremely  difficult  to  frame  a  definition 
in  terms  which  shall  embrace  all  that  is  intended  to  be  brought 
within  the  regulation,  ai  d  exclude  all  that  is  intended  to  be 
excluded.  I  cannot  say  that  I  am  satisfied  with  any  of  the 
definitions  which  have  hitherto  been  given.  They  have  been  quite 
enough  for  the  cases  in  which  they  have  been  pronounced,  but  it 
does  not  appear  to  me  that  any  of  them  are  perfect.'  He  then 
proceeds  to  say  :  '  The  only  definition  I  can  think  of,  and  one 
which  is  suflicient  for  this  case,  is,  that  the  words  of  the  statute 
describe  a  class  of  articles  which  are  ordinarily  or  usually  carried 
by  travellers  as  their  luggage.'  He  then  proceeds  to  hold  that 
the  dimensions  and  size  of  this  sprin;;  horse  took  it  out  of  this 
definition. 

"  Considering  the  wa_;  In  which  the  point  arose  in  the  last  case, 
namely,  on  the  refusal  of  the  company  to  accept  and  carry  it 
gratis,  it  was  certainly  relevant  to  inquire  whether  the  article  was 
such  as  might  be  reasonably  rejected  by  the  company  on  account 
of  its  3ize  and  shape,  though  it  did  not  exceed  the  statutable 
weight.  While  the  authorities  referred  to  e  tablish  that  a  passenger 
cannot  claim  to  have  carried  as  ordinary  personal  luggage  articles 
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unconnected  with  the  personal  use  and  convenience  of  the  traveller, 
or,  as  in  Iludston  v.  Midland  Rail.  To.  [«»;»•(/,],  of  such  a  size  and 
shape  as  that  they  cannot  reasonably  he  carried  as  lu^ga^e,  we  hold 
the  true  rule  to  be  that  whatever  the  passenger  takes  with  him  I'or 
his  personal  use  and  convenience  according  to  the  habits  or  wants 
of  the  particular  class  to  which  he  belongs,  either  with  reference  to 
the  immediate  necessities,  or  to  the  ultimate  purpose,  of  the  journey, 
must  be  considered  as  personal  luggage.  This  would  include,  not 
only  all  articles  of  apparel,  whether  for  use  or  ornament — leaving 
the  carrier  herein  to  the  protection  of  the  Carriers  Act,  to  which, 
being  held  to  be  liable  in  respect  of  passengers'  luggage  as  a  carrier 
of  goods,  he  undoubtedly  becomes  entitled — but  also  the  gun-case 
or  the  fishing  apparatus  of  the  sportsman,  the  easel  of  the  artist  on 
a  sketching  tour,  or  the  books  of  the  student,  and  other  articles  of 
an  analogous  character,  the  use  of  which  is  personal  to  the  traveller, 
and  the  taking  of  which  has  arisen  from  the  fact  of  his  journeying. 
On  the  other  hand  the  term  '  ordinary  luggage  '  being  thus  confined 
to  that  which  is  personal  to  the  passenger  and  carried  for  his  use 
or  convenience,  it  follows  that  what  is  carried  for  the  purposes  of 
business,  such  as  merchandise  or  the  like,  or  for  larger  or  ulterior 
purposes,  such  as  articles  of  furniture  or  household  goods,  would 
not  come  within  the  description  of  ordinary  luggage  unless  accepted 
as  such  by  the  carrier  "  (Macroivv.  Great  Western  Fail.  Co.  (1871), 
L.  R.  6  Q.  B.  (512,  at  pp.  G17,  618,  619,  620,  621,  and  622  : 
Cockbiirn,  C.J.,  delivering  the  judgment  of  the  court  (Cocklnirn, 
C.J.,  Blackburn  and  Mellor,  JJ.)  ). 

7.  "  A  bicycle— however  common  it  may  be  among  people  to 
carry  bicycles  about  with  them — cannot  be  said  to  be  carried  as 
luggage,  in  the  sense  of  ordinary  personal  luggage  "  {Britten  v. 
Great  Northern  Rail.  Co.,  [1899]  1  Q.  B.  2i'S,  at  j).  249  : 
Channell,  J.). 

(c)  Passenger  having  the  Custody  and  Control  of  his  Luggage. 

The  j)lacing  of  articles  of  luggage  in  tho  carriage  with  u 
passenger  by  the  joint  consent  of  the  passenger  and  the  carrier 
does  not  necessarily  relieve  the  carrier  from  his  obligation  to  carry 
such  articles  safely  ;  though  the  carrier's  ordinary  wide  liability  as 
common  carrier  is  thereby  modified  to  the  extent  that  he  is  not 
liable  for  any  loss  or  injury  occurring  during  its  transit,  to  which 
the  act  or  default  of  the  passenger  has  been  contributory. 

The  principle  above  expresst-d  is  laid  down  in  many  cases, 
quotations  from  some  of  which  follow  :— 

1.  "  It  has  been  determined,  that  if  a  man  travel  in  a  stagecoach 
and  take  his  portmanteau  with  him,  though  he  has  his  eye  upon 
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the  portmanteau  yet  the  carrier  is  not  absolved  from  his  responsi- 
bility, but  will  bo  liable  if  the  portmanteau  be  lost"  {RoJiinson  v. 
Dunmore  (1801),  2  B.  &  P.  410,  at  p.  Ill)  :   Cliamhre,  J.). 

2.  "  I  am  very  far  from  saying  that  there  may  not  in  these  cases 
sometimes  be  a  state  of  circumstances  in  which  a  passenger,  who 
has  luggage  which,  by  the  terms  of  the  contract,  the  company  are 
bound  to  convoy  to  the  phwe  of  his  destination  along  with  him, 
may  not  release  the  company  from  their  obligation,  as  carriers  for 
the  safe  custody  of  the  article,  by  taking  it  into  his  own  personal 
custody  and  charge  :  but,  I  thinlc,  the  circumstances  must  be  strong 
to  relieve  the  company  from  their  liability  ;  it  is  not  because  the 
article  that  is  part  of  the  passenger's  luggage  to  be  conveyed  with 
him  is,  by  the  joint  consent  of  the  passenger  and  the  company, 
placed  in  a  carriage  with  him,  that  the  company  are  necessarily 
released  from  their  obligation  to  carry  safely.  (125)     Nothing  could 
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(125)  The  system  of  cliec'riug  is  an  additional  precaution  adopted  by 
railways  for  their  own  security,  and  does  not  affect  tlieir  liability. 

Phiiiitiff,  travelling;  on  a  first-class  passenger  ticket  on  defendants'  railway, 
from  Chatham  to  Toronto,  had  a  travelling  bag  which  he  took  with  him  into 
the  car,  not  having  offered  it  to  be  checked,  nor  having  been  a^*ked  to  do  so, 
or  to  give  it  in  charge  to  any  of  defendants'  servants.  At  the  London 
siation,  where  the  train  stopped  for  refreshments,  he  left  it  on  his  seat  in 
the  car,  in  order  to  retain  the  place,  and  on  his  return  from  the  refreshment 
room  it  was  gone  : — Held,  that  defendants  were  liable  for  the  loss  {Gamble  v. 
Great  IFestem  Rail.  Co.,  24  U.  C.  Q.  B.  407). 

"  Plaintiff  was  entitled  under  the  contract  of  carriage  to  be  carried  from 
Chatham  to  Toronto  by  defendants  icith  liis  luggage,  of  which  the  bag  was  a 
part.  It  is  not  easy  to  understood  how,  on  such  a  state  of  facts,  the  defendants, 
as  carriers,  ov?,  not  responsilile  for  the  safe  carriage  of  this  passenger's  luggage. 
There  is  no  suggestion  of  any  persona!  neglect  or  violation  of  any  known  rule 
or  course  of  dealing  on  the  plaintiff's  part.  He  was  received  by  defendants  in 
their  train  in  the  ordinary  way  ;  his  bag  is  placed  near  him,  as  far  as  we  are 
told,  not  in  any  improper  or  unusual  place.  During  the  transit  he  leaves  the 
train,  with  other  passengers,  for  refreshment,  in  a  manner  iiermitted  or  at  least 
not  objected  to  by  defendants,  and  on  returning  to  his  seat  his  bag  is  missing. 
We  cannot  see  how  defendants  can  escape  liability  "  (Hagarty,  J.  :  ibid.,  at 
p.  409). 

"  The  law  of  common  carriers,  either  by  railway  or  otherwise,  I  take  to  be  the 
same  here  as  in  England,  and  therefore,  if  it  be  determined  there  in  any 
particular  case  that  a  contract  is  implied,  the  same  contract  will  arise  here, 
unless  some  special  condition  has  been  introduced  by  the  company  for  their 
own  protection.  In  this  case  there  is  a  reference  to  the  system  of  checking, 
which  prevails  here  with  regard  to  luggage  carried  on  railways,  but  not  in 
England.  I  have  considered  whether  the  existence  of  this  practice  should 
make  any  dilference,  and  my  conclusion  is  that  it  must  be  regardeil,  as 
introduced  by  the  company  for  their  own  benefit,  not  for  that  of  the  pas- 
j'engers.     If  the  law  be  the  same  in  both  countries,  and  makes  fbe  company 
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be  more  inconvenient  than  that  the  practice  of  placing  small  articles, 
which  it  is  convenient  to  tho  passenger  to  have  with  him  in  the 
carriage  in  which  he  is  about  to  ride,  should  be  discontinued  ;  and 
if  the  company  were,  from  the  mere  fact  of  articles  of  this 
descrii)tion  being  placed  in  a  carriage  with  a  passenger, 'to  be  at 
once  relieved  from  the  obligation  of  safely  carrying  such  articles, 
it  would  follow  that  no  one  who  has  occasion  to  leave  the  carriage 
temporarily  would  be  able  to  have  them  with  him  with  any  degree 
of  safety.  I  cannot  think,  therefore,  we  ought  to  come  to  any 
conclusion,  which  would  relieve  the  company  under  such  circum- 
stances from  the  obligation,  as  carriers,  to  carry  the  luggage  safely, 
which,  for  oeneral  convenience,  ought  certainlv  to  attach  to  them. 
I  cannot  help  thinking,  therefore,  we  ought  to  require  very  special 
circumstances  indeed,  and  circumstances  leading  irresistibly  to  the 
conclusion  that  the  passenger  takes  such  personal  control  and 
charge  of  his  luggage  as  to  altogether  give  up  all  hold  upon  the 
company,  before  we  can  say  that  the  company,  as  common  carriers, 
would  not  be  liable  in  the  event  of  the  loss  "  {Le  Conteiir  v.  London 
and  South  Western  Bail.  Co.  (18G5),  L.  R.  1  Q.  B.  54,  at  pp.  58, 
59  :   Cockburn,  C.J.).  (126) 
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liable  for  passcn^cis'  luggage,  as  I  take  it  to  do,  then  I  do  not  see  liow  the 
responsibility  can  be  altered  by  any  difference  in  the  system  which  they  may 
choose  to  adopt  for  the  care  and  management  of  it "  (Draper,  C.J. :  ibid.). 

"  The  diilerence  existing  in  the  mode  of  stowing  the  baggage  of  railway 
passengers  in  this  country  and  in  England  ouglit  not,  in  my  oi)inion,  to  change 
the  nature  of  the  liability  of  the  company  as  common  carriers "  (Gamble  v. 
Great  fVestern  Rail.  Co.,  .3  Error  and  Appeal  Report.s,  Ontario,  1G3  :  Richards, 
C.J.,  in  aflirming  judgment  of  court  below). 

The  jilaintiff  was  a  passenger  on  one  of  defendants'  cars,  occupying  a 
sleeping  berth.  Before  going  to  sleep  he  had  undre.ssed  himself,  and  had  j)ut 
his  pocket  book  containing  his  money  in  his  trousers  pocket,  rolling  uj)  his 
trousers,  and  putting  his  suspenders  around  them,  and  then  placed  them  under 
his  pillow  next  the  wall.  When  he  was  called  before  arriving  at  his  place  of 
destination,  he  discovered  that  his  pocket  book  and  money  were  gone.  No 
negligence  in  defendants  was  shown  : — Held,  that  no  liability  attached  to  the 
defendants  (Steam  v.  Pullman  Car  Co.,  8  0.  R.  171).  "  I  agree  that  the  rule 
must  be  discharged.  Unless  the  mere  fact  of  loss  is  presumptive  evidence  of 
negligence  on  the  part  of  the  company,  and  of  such  negligence  as  would  i-ender 
them  liable  to  make  good  the  plaintiff's  loss,  there  is  no  evidence  to  entitle 
the  plaintiff  to  call  upon  the  di^feudants  to  offer  defence  "  (Rose,  J.  :  ibid.). 

(126)  The  plaintiff,  an  intending  passenger  by  the  defendants'  railway,  a 
quarter  of  an  hour  before  the  train  started,  enteieil  a  passenger  car  standing  at 
the  station  at  the  original  starting  point,  left  his  valise  (jn  a  vacant  seat  and 
went  out,  and  on  his  return  shortly  afterwards  his  valise  was  gone.  It  was 
not  shown  that  at  the  time  he  left  the  vali        'lyone  was  in  charge  of  the 
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3.  "  The  law  laid  down  by  Chamhre,  J.,  in  Rohinson  v.  Dunmore 
(l.SOl),  2  B.&P.  •tlC),  at  p.  4iy,  as  to  stage-coaches  lias  been  con- 
sidered by  oniinent  authorities  to  be  in  general  eciually  a})plicable 
to  railway  carriages,  viz.,  that  'it' a  man  travel  in  a  stage-coach  and 
take  his  portmanteau  with  him,  though  he  has  his  eye  upon  the 
jiortuianteau,  yet  the  carrier  is  not  absolved  iVom  his  responsibility, 
but  will  be  liable  it  the  portmanteau  be  lost'  (see  lilclianls  v. 
London  and  lirlghton  Rail.  Co.  (1849),  7  (J.  B.  839  ;  Biifrlier  v. 
London  and  South  Western  liaiL  Co.  (1855),  1(5  C  B.  13  ;  Le 
Conteur  v.  London  and  South  Western  Rail.  Co.  (18G5),  L.  R. 
1  Q.  B.  54)  ;  though  it  has  been  questioned  by  equally  higli  authority 
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train  or  tliat  there  was  any  otlier  passenger  in  the  train.  A.  verdict  having 
hc'cn  given  at  the  trial  for  the  jdainliff,  a  new  trial  was  granted  on  the  appli- 
cation of  defendants  {Kerr  v.  Grand  Trunk  Kail.  Co.,  24  U.  C.  C.  P.  209). 

"  This  point  cainiot  he  satisfactorily  settled  by  merely  asking  wliether  the 
plaintiif  had,  liy  his  neglect,  contributed  to  the  lo.ss.  The  more  important  ques- 
tion is  :  was  the  valise  even  delivered  to  the  defendants  to  be  carried — was 
it  ever  in  their  proper  charge  as  carriers  ?  A  quarter  of  an  hour  before  the 
starting  of  the  train  in  a  station  at  the  original  starting  point,  tlie  plaintiff 
enters  a  carriage  and  leaves  his  valise  on  the  seat.  There  is  no  evidence  that 
any  one  was  tlien  in  charge  of  the  tilings  in  the  train,  or  tiiat  any  passengers, 
except  the  plaintiff,  had  entered.  After  leaving  it  there  he  goes  out.  It  is  not 
easy  to  see  in  wiiose  actual  charge  or  care  it  was  during  his  absence  "  (Hagarty, 
C.J.  :  ibid.). 

Plaiutitl"  travelled  by  defendants'  railway  from  Paris  to  Seafortli  as  a 
passL'Uger,  with  two  trunks,  -Nvhich  were  checked  to  iSeaforth.  The  trunks 
\\\'\v  put  from  the  train  on  to  the  station  platform  and  were  removed  by  the 
cdinpany's  servants,  the  plaintiff  assisting,  into  the  station  baggage  room.  This 
was  at  3  p.m.  Tiie  baggage  room  was  said  to  have  been  locked  from  6  p.m. 
(at  which  time  the  trunk  was  said  to  have  been  safe)  to  9..3()  p.m.,  when 
jilaintilf  sent  for  the  trunks.  One  trunk  was  then  mistiing,  which  was  the 
subject  of  the  action.  The  question  to  be  decided  was,  had  the  defemhints 
]iijssessi(in  and  care  of  the  plaintiff's  trunk  as  common  carriers  from  the  time 
the  plaintiif  helped  to  convey  it  into  the  baggage  room  at  3  p.m.,  until  the 
time  it  was  supposed  to  have  been  stolen  between  C  and  9  p.m.  : — Held,  that 
defendants  were  not  responsible  ;  that  their  duty  as  common  carriers  ended 
\sheu  the  trunk  had  been  placed  on  the  jilatf orm  and  the  defendant  had  had 
a  reasonable  time  to  remove  it,  as  he  clearly  had.  "The  plaintiff  had 
a  reasonable  opportunity  to  take  the  trunks  away.  This  he  did  not  do, 
but  he  had  them  put,  and  assisted  in  putting  them,  into  the  company's 
biig,j;age  room  at  the  station,  where  they  remained  for  several  hours  without 
charge,  entirely  for  his  convenience.  His  helping  to  carry  the  trunks  into  the 
riiiini  shews  such  a  possession  by,  and  delivery  to  him  as  takes  this  out  of 
Hinie  of  the  cases  cited.  Tiie  jdaintilf  was  entit  ed  to  a  reasonable  time  after 
the  goods  were  put  on  the  platibrm  to  call  for  and  take  them  away.  Tliero 
is  no  room  for  doubting  but  that  he  had  this  full  and  reasonable  time " 
{I'enton  v.  Grand  Trunk  RmI.  Co.,  28  U.  C.  Q.  B.  367  :  Adam  Wilson,  J.).  The 
case  of  Inman  v.  The  Buffalo,  7  U.  C.  C.  P.  325,  foUoweil. 
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whether  the  liiil)ility  in  respect  of  passen<fors'  lu^fjago  is  as 
strinn;ent  as  that  in  respect  of  the  ordinary  carriage  of  goods,  and 
wliether  tlierc  be  any  larger  obligation  in  respect  of  goods  carried 
witli  passengers  than  in  respect  of  the  passengers  themselves  to 
whom  they  are  accessory  :  Steicart  \.  London  and  Softli  Western 
Rail.  Co.  (18()-4),  3  H.  &  C.  135  ;  and  see  Minister  v.  South  Eastern 
lia/l.Co.^lHiyS),  4  C.B.(n.s.)  G7G;  and  it  should  be  remarked  that  in 
the  case  ot  Butcher  v.  London  and  South  Western  Rail.  Co.  ('185;")), 
ItJ  C.  B.  13,  and  J.e  Conteurv.  London  and  South  ]Vesfern  Rail.  Co. 
(lyG;")),  L.  1{.  1  Q.  B.  54  there  was  evidence  of  negligence  on  the 
part  of  the  company's  servants. 

"  Whatever  may  be  the  correct  solution  of  this  question,  it  is 
obvious  at  least  that  with  respect  to  articles  which  are  not  put  in 
the  usual  luggage  van,  and  of  which  the  entire  control  is  not  given 
to  the  carrier,  but  which  are  placed  in  the  carriage  in  which  the 
j)assenger  travels,  so  that  he  and  not  the  company's  servants  has 
de  facto  the  entire  control  of  them  whilst  the  carriage  is  moving, 
the  amount  of  care  and  diligence  I'easonably  necessary  for  their 
safe  conveyance  is,  in  fact,  considerably  modified  by  the  circum- 
stance of  their  being  during  that  part  of  the  journey  in  which  the 
])assenger  might,  inider  ordinary  circumstances,  be  e.\j)ected  to  be 
in  the  carriage  intended  by  both  parties  to  be  under  his  personal 
inspection  and  care.  To  such  a  state  of  things  the  rule  which 
binds  common  carriers  absolutely  to  ensure  the  safe  delivery  of  the 
goods,  except  against  the  act  of  God  or  the  Queen's  enemies, 
whatever  may  be  the  negligence  of  the  passenger  himself,  has 
never,  that  we  are  aware  of,  been  a})plied.  If  the  passenger  })acked 
up  articles  liable  to  ignition  by  friction  and  by  the  shaking  of  the 
carriage  they  caught  fire  ;  if  a  passenger  were  to  look  on  whilst 
his  luggage  was  being  taken  away  or  rifled,  when  he  might 
reasonably  be  expected  to  interfere  ;  if  he  were  to  expose  small 
articles  of  api)arent  great  value  in  a  conspicuous  part  of  the 
carriage  and  leave  them  there  whilst  he  unreasonably  absented 
himself  and  they  were  in  consequence  purloined,  he  would  have 
no  more  just  reason  for  complaint  against  the  carrier  than  if  he 
had  upon  some  false  alarm  thrown  his  property  out  of  the  carriage 
window.  The  latter  case,  equally  as  the  former,  would  in  terms  be 
out  of  the  exception  of  the  act  of  God  or  the  Queen's  enemies,  and 
the  rule  specially  affecting  the  liability  of  common  carriers,  if 
construed  literally,  and  without  regard  to  the  reason  upon  which 
it  is  founded,  would  prevail.  There  is  great  force  in  the  argument 
that  where  articles  are  placed  with  the  assent  of  the  passenger  in 
the  same  carriage  with  him,  and  so  in  fact  remain  in  liis  own 
control  and  possession,  the  wide  liability  of  the  common  carrier, 
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which  is  founded  on  the  bailment  of  the  goods  to  him  and  his 
being  entrusted  with  the  entire  possession  of  them,  should  not 
attach,  because  tlu>  reasons  which  are  tlie  foundation  of  the  liability 
do  not  exist.  In  such  cases,  the  obligation  to  take  reasonable  caro 
seems  naturally  to  arise,  so  that  when  loss  occurred  it  would  I'all  on 
the  company  only  in  the  case  of  negligence  in  some  part  of  the  duty 
which  p(>rtaiued  to  them, 

"  There  is,  moreover,  a  general  principle  applicable  to  these  as 
to  all  bailments,  viz.,  that  the  bailee  shall  not  l)e  heard  to  complain 
of  loss  occasioned  by  his  own  fault,  and  the  loss  in  this  case  was  so 
occasioned,  and  without  such  fault  would  not  have  taken  place. 
In  truth  the  expression  'contributory  '  negligence  in  such  a  case  is 
inaccurate  if  it  imply  any  negligence  on  the  part  of  the  company, 
all  the  negligence  having  flowed  from  one  source,  viz.,  the  con- 
duct of  the  passenger,  and  the  whole  loss  having  been  occasioned 
thereby"  {Tallei/  v.  Great  Wexteni  Bail.  Co.  (1870),  L.  E. 
()  C  P.  41,  at  pp.  50,  51,  52:  Willes,  J.,  delivering  the  judgment 
of  the  court). 

4.  "  I  must  express  my  opinion  that  the  views  expressed  by 
Lord  Truro,  Jervis,  CJ.,  WiUlams,  J.,  Croicder,  J.,  Willes,  J., 
Keating,  J.,  and  Montague  Smith,  J.,  do  not  appear  to  have  had 
sufficient  weight  given  to  them — see  Itichards  v.  London,  Bricjhton 
and  South  Coast  Bail.  Co.  (184U),  7  (.'.  B.  839  ;  Tallei/  v.  Great 
Western  Bail.  Co.  (1870),  L.  11.  G  C.  P.  44  ;  Butcher  v.  Lotulon 
and  South  Western  Bail.  Co.  (1855),  IG  0.  B.  13 — by  the  judgment 
in  the  Court  of  Appeal  in  Benjheim  v.  Great  Eastern  Bail.  Co. 
(1878),  3  C.  P.  D.  221.  All  these  learned  judges  appear  to  me  to 
adopt  the  view  that  a  railway  company  in  accepting  a  passenger's 
luggage  for  carriage  in  a  passenger  train,  and  in  the  carriage  with 
the  passenger  himself,  do  enter  into  a  contract  as  common  carriers, 
modi  tied  only  to  the  extent  that  if  loss  happens  by  reason  of  want 
of  care  of  the  passenger  himself  who  has  taken  within  his  own 
immediate  control  the  goods  which  are  lost,  their  contract  as 
insurers  does  not  apply  to  loss  occasioned  by  the  passenger's  own 
default"  {Great  Western  Bail.  Co.  v.  Bunch  (1888),  13  App.  Cas. 
31,  at  p.  42  :  Lord  Ilalsburi/,  L.C.). 

5.  "I  prefer  the  principle  which  appears  to  me  to  have  been 
adopted  in  Bichards  v.  London  Brighton  and  South  Coast  Bail.  Co. 
(iJSiy),  7  C.  B.  839,  and  Butcher  v.  London  and  South  Western 
Bail.  Co.  (1855),  IG  C.  B.  13.  I  think  the  contract  ought  to  be 
regarded  as  one  of  common  carriage,  subject  to  this  modification, 
that  in  respect  of  his  interference  with  their  exclusive  control  of 
his  luggage,  the  company  are  not  liable  for  any  loss  or  injury 
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oocurrin^  (hiring  its  transit,  to  which  the  act   or  (h-iauU.  of  tlio 
passenger  has  been  contributory"  (//;/</.,  at  p.  48  :  Lord  ]Votson). 

0.  ''  I  concur  entirely  in  the  oI)inion^  which  liavo  been  expressed 
by  tlie  noble  and  learned  Lord  upon  the  Woolsack  (Lord  /Idlslmrj/) 
and  the  noble  and  learned  Lord  on  my  right  (Lord  Watson)  "  (iil., 
at  p.  53  :  Lord  Jlerschell).    (127) 

liailwaij  Cloak  Boom, 

By  receiving  a  passenger's  luggage  in  their  cloak  room,  it  seems 
that  the  railway  comj)any  become  warehousemen  or  common  law 
l)ailees  of  such  luggage  (see  Van  Toll  v.  South  /'Ja.itern  Hail.  Co. 
(1^('>2),  12  (J.  B.  (x.s.)  75,  and  Pratt  v.  South  Eadi-rn  Bail.  Co., 
[I8il7]  1  Q.  B.  718.  See  nho  jio.st,  pj).  5t>-l,  505,  Simicr  Mannfac- 
tiirin(j  Co.  \.  London  and  South  Western  Bail.  Co.,  [18514]  1  Q.  B. 
833,  at  p.  837  :   Collins,  L.J.). 

Loss  arising/  ojf  the  Line  of  the  Company, 

"  By  the  condition  referred  to  on  the  ticket,  the  defendants  were 
not  to  bo  liable  for  any  loss  arising  off  their  own  lines  :  that  must 
receive  a  reasonable  construction,  and  in  order  to  bring  themselves 
within  it  they  must  shew  that  the  luggage  when  lost  was  out  of 
their  custody.  It  was  the  defendants'  duty  to  carry  it  from  one 
platform  to  the  other,  for  it  must  be  taken  that  by  their  contract 
they  were  bound  to  take  the  luggage  from  their  own  train  to  that 
of  the  North  AVestern  train  ;  and  they  were  entitled  to  the  service 
of  the  porters  at  the  station.  Consequently  the  porter,  while  he 
was  taking  the  luggage  from  one  platform  to  the  other,  was  acting 
as  the  defendants'  agent  or  servant.  The  defendants,  therefore, 
have  failed  to  shew  that  it  was  ever  out  of  their  custody,  and  to 
establish  that  in  point  of  fact  the  loss  occurred  off  their  line  " 
{Kent  v.  Midland  Bail.  Co.  (1874),  L.  K.  10  Q.  B.  1,  at  p.  4  : 
Cockhurn,  CJ.). 

See  also,  ante,  p.  499,  Section  XL — End  of  Transit. 


Canadian  Cases. 

(127)  The  plaintiff  being  a  passenger  on  the  defendants'  railway,  gave  his 
baggage  in  charge  of  their  servants.  The  baggage  having  been  lost,  the  plain- 
tiff sued  for  the  value  of  the  articles,  and  damage  sustained  in  consequence  uf 
such  loss,  both  in  expense  incurred  thereby  and  loss  of  time: — Held,  that  the 
damage  mu-^t  be  conhned  to  reasonable  expenses  of  searcliing  for  the  baggai^e, 
such  as  telegraphing,  cab  hire  in  going  to  defendants'  office,  etc.  (Morrison  v. 
The  European  and  North  American  Bail.  Co.,  N.  B.  Rep.  2  Pug.  295  ; 
IFhitman  v.  Western  Counties  Kail,  Co.,  5  Russell  and  Geldert  (n.s.)  405). 
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(d)  Servants'  Luggage. 

"  Upon  what  principle  (lo(>s  the  action  lie  at  the  suit  of  the 
servant  lor  his  personal  sMtl'('rin;;s  ?  Not  hy  reason  of  any  (''j/i^/vtc^ 
between  liiin  and  th((  coin[)any,  Init  by  reason  of  a  duty  implied  by 
law  to  carry  liim  safely.  If,  under  the  circumstances  of  this  case, 
tlie  plaintiff  coidd  have  recovered  in  respect  of  a  i)ersonal  injury 
sustained  by  him,  there  is  no  reason  wliy  he  sh()ul<l  not  also  recover 
in  respect  of  the  loss  of  his  hie;;;a^e.  Tiie  l)reach  of  ihity  is  the 
same  in  the  one  case  as  in  the  otlier  "'  {Mar.fludl  v.  Tlu!  YorL\ 
Newcasth'  and  Berwick  Rail.  Co.  (1^0 1),  li  C.  B.  (jr)5,  at  p.  Gt52  : 
Jerc/s,  t'.J.). 

(e)  Lien  on  Luggage. 

.1  Cavriei'  has  no  Lien  on  the  Passenjer  himself  or  the   Clothes  he 
is  artiialhj  wearing/,  hut  has  a  Lien  on  his  Luiiijage.  (12S) 

1.  "The  master  of  a  ship  has  certainly  no  lien  on  the  passenger 
himself,  or  the  clothes  which  he  is  actually  wearing-  wlien  he  is  about 
to  leave  the  vesscd  ;  but  I  think  the  lien  does  extend  to  any  other 
property  ho  may  have  on  board.  A  certain  sum  is  agreed  to  he 
ifiven  for  carrying  the  man  and  the  luggage.  I  think  the  captain 
has  a  lien  for  this  upon  the  luggage,     in  detaining  that,  there  is 

Canadian  Cases. 

(128)  "  As  to  the  lien  on  the  viilise  for  tlie  steamboat  fare.  It  appears  there 
is  such  a  light.  .  .  .  The  company  and  the  purser  for  them  liad  the  riglit, 
it' in  possession  oC  tlie  valise,  to  keep  it  for  the  unpaid  fare,  assuming  it  to 
liavo  been  unpaid  ;  hut  neither  the  comiiany  nor  the  purser  had  the  ri^dit  to 
coiuniit  an  assault  for  the  purpose  of  accpiirinj,'  a  Hen,  and,  in  my  ojunion,  the 
fiMi.pany  are  not  liable  for  the  unautlioiised  act  of  the  purser"  (AwaTiO/i  v. 
Kutfjara  Navigation  Co.,  2  0.  R.  538  :   Wilson,  C.J.). 

"  It  is  n(jt  disputed  that  the  defendaiUs  have  a  lien  on  the  luggage  of  a 
jKissenLrer  to  secure  payment  of  his  fare,  and,  consecpiently,  that  any  jjcrson 
appointed  by  them  as  their  oflicer  to  ctdlectsuch  fare,  has  an  authority  deriveil 
from  them  to  exercise  such  right,  and  thut  in  so  doing  he  must  and  should  be 
c()U>idered  as  acting  under  such  authority,  and  they  are  responsible  for  his 
acts.  If,  therefore,  the  person  whose  duty  it  is  to  collect  the  fares  of  the 
passengers  should,  under  a  mistaken  belief  that  a  passenger  had  not  paid  hia 
fare,  insist  on  detaining  the  luggage  of  a  ))assenger  until  his  fare  was  jiaid,  the 
defendants  would  be  responsible  for  his  act,  as  he  was  enga.:;ed  in  discharging 
a  duty  specially  delegated  to  him,  and  exercising  a  right  which  they  possessed. 
But  the  defendants  hue  no  right  or  authority  to  exercise  the  power  of  forcibly 
taking  jiossession  of  the  p;issenger's  luggage  which  is  in  his  actual  personal 
possession,  by  way  of  asserting  a  lien,  and,  consequently  they  can  confer  none 
on  their  servants.  If,  therefore,  their  officer  does  not  act  in  that  manner,  he 
cannot  be  said  to  be  acting  under  their  authority,  and  they  are  not  respon- 
sible "  {Gait,  J.  :  ibid.). 
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no  ^renter  iiiconvciiiciuM'  tli;iii  in  the  connnon  cjiso  of  fjoods  and 
mcivliiiniliso  farried  on  IVci^^lit  ;  and  tlicro  is  no  roason  wliy  thoro 
should  not  bo  the  sanio  lien  lor  tlio  recovery  of  ])a!<sa<fO  money  as 
for  tlio  recovery  of  frei^flit.  1  conceive  tiie  del'eiidant  had  a  ri<^lit 
to  say  to  the  plaintiff,  '  You  shall  not  have  your  tilings  till  you  pay 
me  what  is  due  for  hringin^'  them,  and  you  from  Brazil '  ;  and 
that  in  refusinn;  to  deliver  them  up,  lie  was  not  guilty  of  any 
tortious  conversion"  (Wolf  v.  Summers  (1811),  2  Camp.  G31  : 
Lawrence,  J.). 

2.  Plaintitr  went  to  the  coaeh-oflKce  of  the  del'endant,  in  Liver- 
pool, and  aski'd  the  fare  to  Loudon  hy  the  express  coach  ;  and 
beinir  told  iJO.f.,  he  put  down  a  i\Os.  Irish  note  on  the  counter, 
which  the  hook-keeper  declined  takinif;  tlie  jdaiutift'took  the  note  up. 

For  the  defendant,  witnesses  were  called,  who  stated  that,  after 
taking  up  the  IK).?,  note,  the  defendant  ['/(/.  plaintit^']  said,  "13ook 
me  an  outside  place  on  the  express,  and  I  will  leave  my  port- 
manteau," and  that  an  outside  place  was  accovdingly  hooked. 

Lord  Tctitcrden,  CJ.  (in  sunuuingup):  "  If  you  believe  that  the 
plaintiff  said  that  wliich  has  been  stated  by  the  defendant's 
witnesses,  I  think  that  it  gives  him  a  lien  on  the  ])laintift"s  port- 
manteau for  something,  certainly  not  for  30s.,  but  for  something  " 
ini<j<fins  V.  Bretherton  (1831),  5  C.  &  P.  2). 


Lien  for  Cloak-room  Charges  on  Hired  Machine. 

3.  "I  think  the  sewing  machine  in  this  case  must  be  taken  to  bo 
deposited  in  the  cloak-room  just  in  the  same  way  and  subject  to 
the  same  rights  as  if  it  were  entrusted  to  a  carrier  for  the  purpose 
of  carriage.  I  think  that  having  regard  to  modern  decisions  and 
the  rising  standard  of  convenience  to  which  railway  companies  are 
obliged  to  conform,  the  cloak-room  is  now  to  be  regarded  simi)ly 
as  one  of  the  necessary  and  reasonable  facilities  incident  to  the 
carriage  of  passengers  and  th(Mr  baggage.  The  company  are 
common  carriers  of  passengers'  luggage,  and  if  they  carried  this 
sewins  machine  thev  would  be  common  carriers  of  this  sewing 
machine,  and  would  have  a  lien  upon  it  against  all  the  world  in 
respect  of  the  cost  of  carrying  it.  1  do  not  see  why  they  should 
not  equally  have  a  lien  for  receiving  it  and  warehousing  it  in  their 
cloak-room.  The  same  principle  lies  at  the  root  of  both.  They 
are  under  an  obligation  now  to  give  reasonable  facilities  for  the 
receipt  and  safe  custody  of  baggage,  and  it  was  in  the  performance 
of  that  obligation  that  they  received  this  sewing  machine.  There- 
fore, on  that  ground  it  seems  to  me  the  lieu  is  good,  not  only 
against  the  person  depositing  it,  but  against  the  owner.     1  think 
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in  tills!  case  tho  lien  may  also  bo  rested  on  another  ground  ;  and 
tliat  is,  tliat  the  person  who  deiiositod  this  iniu'hino  was,  as  between 
liiinsolf  and  tlio  owner  of  it,  entitled  to  the  [josscssion  of  It  at  tho 
time  lie  deposited  it.  He  was  entitle<l  to  it  uinhn'  a  contract  of 
liire,  whi(!li  giivt;  him  tlio  rijilit  to  use  it,  I  presume,  for  all  reason- 
able purposes  incident  to  such  a  contract,  and  among  them,  I 
take  it,  lie  actpiired  the  right  to  tako  tho  machino  with  him  if  ho 
travclhid,  and  to  deposit  it  in  a  cloak-room  if  ho  recpured  to  do  so. 
In  the  course  of  that  reasonalde  user  of  the  machine,  a\ul  beibro 
the  contract  of  bailment  was  determined,  he  gave  rights  to  the 
railway  company  in  respect  of  tlio  custody  of  it.  I  think  those 
rights  must  be  good  against  the  owners  of  the  machine,  who  had 
not  determined  tho  hire-purchase  agreement  at  the  time  that  those 
rights  were  acipnred  by  the  railway  company.  If  the  owners 
subsetpiently  determined  that  agreement,  they  must  determine  it 
subject  to  tlie  rights  which  had  been  aecpii red,  that  is,  subject  to  tho 
lien  of  the  defendants  for  their  charges  "  {Slnijer  Maiuifactur'nuj 
Co.  V.  London  and  South  Western  Bail.  Co.,  [189-1]  1  Q.  B.  833, 
at  pp.  837,  838  :    Collins,  J.). 

Canadian  Cases. 

(105)  [Ante,  p.  540.]  "Railway  companies  are  bound  to  have  proper 
accoiuniodation  for  passengers  on  tlieir  line,  and  to  take  good  care  of  them 
while  tliey  are  in  their  charge.  If  any  injury  is  caused  to  a  passenger  for 
want  of  acconnnodation  or  want  of  care,  it  is  deemed  negligence  on  their 
l)art,  and  they  are  liable  for  damages  occasioned  thereby"  {McGiimeij  v. 
Canadian  Facijic  Hail.  Co.,  7  M.  L.  II.  153  :  Uuhuc,  J.). 

(68)  [Ante,  p.  470.]  A  contract  was  made  by  a  railway  company  for  carriage 
of  cattle  to  a  point  on  the  line  of  a  connecting  railway  company  at  a  fixed  rate 
for  the  whole  journey.  The  contract  provided  that  tlie  shipper  (or  his  drover) 
should  accompany  the  cattle  and  that  the  person  in  charge  should  be  entitled 
to  a  "  free  pass,"  but  only  on  the  express  condition  that  the  railway  conijiany 
arc  not  responsible  for  any  negligence,  default,  or  misconduct  of  any  kind  on 
the  part  of  the  company  or  their  servants.  It  was  held  that  the  condition  was 
valid  and  could  be  taken  advantage  of  by  the  connecting  railway  company, 
who,  therefore,  were  not  liable  to  the  shipper  for  injuries  suffered  by  him  in 
a  collision  caused  by  their  servants'  negligence  (Bicknell  v.  Grand  Trunk  Bail, 
Co.,  26  0.  A.  R,  431). 
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SECTION  XVI. 


i 


CHARTER-PARTY  AND  BILL  OF  LADING. 

(a)  Definition  of  a  Gharter-imrty,  and  its  Ohject,  p.  596. 
(6)  Definition  of  a  Bill  of  Lading  and  its  Objects,  p.  597. 

(c)  Liahilitij  on  a  Bill  of  Lading  Signed  by  the  Master,  p.  598. 

(d)  Deviation,  p.  605. 

(e)  Expansion  of  Exceptions  in  a  Bill  of  Lading  by  the  Charter-party,  p.  610. 
(/)  Form  of  a  Bill  of  Lading,  p.  612. 

(g)  Bill  of  Lading,  its  Office,  Nature,  and  what  it  is  Evidence  of,  p.  613. 

(h)  Master's  Authority  at  Common  Lato  to  Give  and  Sign  Bills  of  Lading, 

p.  619. 
(i)  Bills  of  Lading  Act,  1855  (18  tfc  19  Vict.  c.  lU)— Transfer  by  Indorsement 

— Bill  of  Lading  Conclusive  Evidence,  etc.,  p.  622. 
(.';)  Exemption  of  Carriers  from  Absolute  Liability  by  Means  of  Exceptions  in 

Charter-parties,  and  Bills  of  Lading,  p.  635. 
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(a)  Definition  of  a  Charter-party,  and  its  Object. 

A  "  Charier-part ij  [^cliarta  partita,  Lut.  ;  chartre  parti,  Fr.]  "  is 
"  II  deed  or  writing  divided,  or  pair  of  indentures  among  merchants 
or  seafaring  men,  containing  the  covenants  and  agreements  made 
between  them,  touching  their  merchandise  and  maritime  affairs. 
A  charty-party  of  affreightment  settles  agreements  as  to  the 
cargo  of  ships,  and  binds  the  master  to  deliver  the  cargo  in  good 
condition,  at  the  place  of  discharge  or  consignment  according  to 
agreement  (dangers  of  the  sea  excepted)  ;  and  sometimes  the 
owner  or  master  binds  himself,  ship,  tackle,  and  furniture  for  due 
performance.  It  is  distinguished  from  a  bill  of  lading,  in  that  it 
states  the  terms  and  conditions  of  the  freight  or  carriage,  whereas 
a  bill  of  lading  merely  ascertiiins  the  contents  of  the  cargo  :  2  Inst. 
673  ;  Abbott  on  Shipping,  p.  3,  c.  1 "  (Wharton's  Law  Lexicon). 

Object  of  a  Charter-party . 

"  The  object  of  a  charter-party  is  to  fix  the  contract  of  the  ship- 
owner and  the  shipper  as  to  the  carriage  and  delivery  of  the 
goods  of  the  latter  on  board  ship  from  one  place  to  another.  It  is 
therefore  necessary  that  the  charter-party  should  deal  with  the 
time,  place,  and  manner,  of  loading  the  goods  on  board,  the  time 
and  possible  course  of  the  voyage,  and  the  time  and  mode  of 
discharging  the  cargo  from  the  ship.  When  it  is  required  to 
deteraiine  the  mode  of  delivering  the  cargo,  it  is  necessary  to 
determine  the  time  and  place  of  the  termination  of  the  voyage, 
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because  there  cannot  be  delivery  till  that  is  ended "  ( l^iarsLi 
Snlphnr  and  Copper  Compan;/  v.  Morel  Brothers  and  Co.,  [181)1] 
2  Q.  B.  Gil,  at  p.  G4y  :  Lord  J'Jsher,  M.R.). 


(b)  Definition  of  a  Bill  of  Lading,  and  its  Objects. 

A  "Bill  of  Ladincf"  is  "a  memorandum,  signed  by  masters  of 
ships,  in  their  capacity  of  carriers,  acknowledirinif  the  receipt  of 
merchants'  goods  ;  of  which  there  are  usually  three  parts,  one  kept 
by  the  consignor,  one  sent  to  the  consignee,  and  one  preserved  by 
the  master.  It  is  the  evidence  of  and  title  to  the  goods  shipped  " 
(Wharton's  Law  Lexicon).  (129) 

Canadian  Cases. 

(129)  In  JVarren  v.  JVilson,  U.  C.  Q.  B.  (o.s.),  VI.  435,  where  the  owner  of  a 
vessel  undertook  by  his  bill  of  lading  to  carry  goods  without  any  exception 
as  to  the  dangers  of  navigation  or  otherwise,  and  the  goods  were  lo»t  in  a 
violent  tempest,  it  was  held  that  the  owner  was  liable. 

"  As  regards  contracts  for  carriage  of  goods  by  sua,  the  legislature  has  not 
interposed  to  control  the  contracts  of  the  parties,  stipulating  for  freedom  from 
liabilities  for  negligisnce,  as  it  was  in  England  in  the  case  of  railway  and  canal 
companies,  and  here  also  to  some  extent  in  the  case  of  railway  carriers.  In  cases 
like  the  present  the  parties  are  free  to  enter  into  any  contract  they  jnay  think 
fit"  (Trainer  v.  Black  Diamond  Line,  appeal  from  the  Supreme  Court  of  Prince 
Edward  Island  dismissed,  16  S.  C.  R.  156  :  Strong,  J.).     See  post,  p.  639. 

"A  bill  of  lading  is  ordinarily  both  a  receipt  and  a  contract.  In 
certain  cases  it  oi)erates  only  as  a  receipt.  Such  is  the  case  where  there  is 
a  chiirter-party.  A  charter-party  is  a  formal  instrument  containing  usual 
terms  of  a  contract  of  carriage,  and  where  it  exists  it  is  not  to  be  sujiposed 
that  there  is  an  intention  to  supersede  it  by  the  bill  of  lading.  In  some 
cases  both  are  to  be  construed  together.  But,  where  there  is  only  an  informal 
contract  by  correspondence,  the  formal  bill  of  lading,  when  given,  would 
ordinarily  be  treated  as  containing  the  concluded  contract,  unless  an  intention 
to  the  contrary  appear "  (The  North-Western  Transportation  Co.  v.  McKenzie, 
25  S.  C.  R  45  :  King,  J.).  See  definition  of  Bill  of  Lading  in  the  Banking 
Act,  53  Vict.  c.  31  (C),  s.  2  (e). 

"Upon  this  construction  it  follows  that  'bill  of  lading'  means  the 
instrument  used  in  the  province  in  the  general  course  of  inland  shipping 
business,  and  includes  the  bill  of  lading  in  this  case,  if,  as  I  ajiprehend,  it  is 
the  general  practice  for  the  purser  to  sign  such  instruments  ;  and  it  follows, 
further,  that  the  giving  a  receipt  for  the  purposes  of  this  Act  [Cousol.  Slat.  Can. 
18,">9,  c.  54,  s.  8,  now  repealed.  See  Bank  Act,  Can.  1890,  c.  31]  is  in  terms 
limited  to  warehousemen,  millei's,  wharfingers,  masters  of  vessels  and  carriers. 
A  bill  of  lading  is  in  law  an  instrument  which  affords  evidence  of  title  to  the 
goods  specified  in  it,  as  shipped,  and  by  its  endorsement  and  delivery  a  transfer 
of  the  title  to  those  goocls  is  generally  effected "  {Royal  Canadian  Bunk  v. 
Carruthers,  29  U.  C.  Q.  B.  289  :  Draper,  C.J.). 

A  shipping  note  is  a  bill  of  lading.  "As  to  the  point  argued,  that  the 
shijjping  note  is  not  a  bill  of  lading  within  the  meaning  of  the  Act  [33  Vict. 
c.  19  (())],  we  are  of  opinion  that  it  is.  Although  the  Act  is  a  transcript,  except 
in  one  particular,  of  the  English  Act,  which  relates  only  to  carriers  by  water, 
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Objects  of  a  Bill  of  Lading. 

"  A  bill  of  lading  is  a  contract  for  the  carriage  of  goods  on 
board  a  ship,  and  the  first  tiling  which  the  shipper  and  the 
shipowner  must  agree  upon  is  the  voyage.  As  was  said  in 
Leduc  V.  Ward  (1888),  20  Q.  B.  D.  475,  at  p.  480,  the  object 
of  the  shipper  is  to  have  his  goods  carried  from  one  place  to 
another,  in  order  that  when  they  reach  the  place  of  destination  they 
may  be  either  sold  or  used.  The  object  of  the  shipowner  is  to 
carry  the  goods  from  the  one  place  to  the  other  ;  and  upon  the 
voyage  on  which  he  is  to  carry  them  depends  the  freight — that  is 
the  charge  which  he  can  properly  make  for  carrying  them " 
{Margetson  v.  Ghjnn,  [1892]  1  Q.  B.  337,  at  p.  339  :  Lord 
Eslier,  M.R.).  (130) 

See  also  post,  p.  613. 

(c)  Lial>ility  on  a  Bill  of  Lading  signed  by  the  Master. 

In  construing  a  charter-party  with  reference  to  the  liability  of 
the  owners  of  the  chartered  ship  on  bills  of  lading,  it  is  necessary 
to  look  to  the  charter-party,  to  see  whether  it  operates  as  a  demise 
of  the  ship  itself,  to  which  the  services  of  the  master  and  crew  may 
or  may  not  be  superadded,  or  whether  all  that  the  charterer 
acquires  by  the  terms  of  the  instrument  is  the  right  to  have  his 
goods  conveyed  by  the  particular  vessel,  and,  as  subsidiary  thereto,  to 
have  the  use  of  the  vessel  and  the  sei  vices  of  the  master  and  crew. 

Prima  facie  a  bill  of  lading  signed  by  the  master  is  signed  by 
the  master  as  the  servant  or  agent  of  the  shipowner. 

The  question  is  whose  servant  or  agent  is  the  master  when  he 
signs  the  bill  of  lading  ? 

Canadian  Cases. 

yet  from  the  particular  wherein  it  differs  from  that  Act  it  is  plain  that  the 
legislature  intended  that  the  Act  should  apply  to  railway  carriers,  as  well  as 
to  carriers  by  water.  The  words  *  or  train '  introduced  into  the  third  clause  is 
conclusive  upon  this  point.  We  must,  therefore,  ^ive  to  the  language  used 
such  a  construction  as  will  assist  and  not  defeat  the  plain  intention  of  the 
legislature.  This  shipping  note  is  to  all  intents  and  purposes  a  bill  of  lading 
for  goods  delivered  to  be  carried  by  the  railway,  and  indeed,  the  term  bill  of 
lading  seems  to  be  a  more  accurate  term  than  shipping  note  "  {Royal  Canadian 
Bank  v.  Grand  Trunk  Rail.  Co.,  23  U.  C.  C.  P.  232,  233  :  Gu-ynne,  J.). 

(130)  "A  bill  of  lading  for  delivery  of  goods  to  the  consignee  transfers  the 
property  to  him.  If  for  delivery  to  the  consignor,  he  still  retains  his  property 
in  the  goods"  {In  re  Coleman,  36  U.  C.  Q.  B.  576  :  If^ilson,  C.J.). 

"The  bill  of  lading  is  conclusive  only  as  between  the  master  or 
the  person  who  signs  it  and  the  consignee  or  indorsee  for  value.  It  is 
conclusive  in  no  other  cases  or  between  any  other  persona  "  {MuHon  v.  Kingston, 
32  V.C.C.  P.  313 '.  JyHson,  G.J. ,  post,  ^.622). 
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1.  "  The  result  of  the  authorities,  from  Parish  v.  Crawford  (1746), 
2  Str.  1251  downwards,  and  more  especially  the  ease  of  Colviii  v. 
Sewherri/  (1832),  1  V\.  &  F.  2b3,  in  which  the  jud^rment  of  the 
Court  of  Exche(juer  C'haniher  {yeicherri/  v.  Colvin  (1830),  7  Bing. 
1!)0  ;   1  C  &  J.  11)2)  reversing  the  judgment  of  the  (^ourt  of 
Queen's  Bench  [Colvin  v.  Newhernj  (1828),  8  B.  &  C.  IGG]  was 
affirmed  on  appeal  by  the  House  of  Lords,   is   to  establish  the 
position,  that  in  construing  a  charter-party  with  reference  to  the 
liability  of  the  owners  of  the  uhai tered  ship,  it  is  necessary  to  look 
to  the  charter-party,  to  see  whether  it  operates  as  a  demise  of  the 
ship  itself,  to  which  the  services  of  the  master  and  crew  may  or 
may  not  be  superadded,  or  whether  all  that  the  charterer  acquires 
by  the  terms  of  the  instrument  is  the  right  to  have  his  goods 
conveyed  by  the  particular  vessel,  and,  as  subsidiary  thereto,  to 
have  the  use  of  the  vessel  and  the  services  of  the  master  and  crew. 
In  the  first  case,  the  charterer  becomes  for  the  time  the  owner  of 
the  vessel,  the  master  and  crew  become  to  all  intents  and  purposes 
his   servants,   and   through   them   the   possession   of  the  phip  is 
in  him.      In   the   second,  notwithstanding   the  temporary   right 
of  the  charterer  to  have  his  goods  loaded  and  conveyed  in  the 
vessel,  the  ownership  remains  in  the  original  owners,  and  through 
the  master  and  the  crew,  who  continue  to  bo  their  servants,  the 
possession  of  the  ship  also.     If  the  master,  by  the  agreement  of  his 
owners  and  the  charterer,  acquires  authority  to  sign  bills  of  lading 
on  behalf  of  the  latter,  he  nevertheless  remains  in  all  other  respects 
the  servant  of  the  owners  ;  in  other  words,  he  retains  that  relation 
to   his   owners   out   of  which   by   the   law    merchant   arises    the 
authority   to   sign   bills  of  lading  by  which  the  owner  will  be 
bound.     .     .     .  (131) 

"We  think  that  so  long  as  the  relation  of  owner  and  master 
continues,  the  latter,  as  regards  parties  who  ship  goods  in  ignorance 
of  any  arrangement  whereby  the  authority  ordinarily  incidental  to 
that  relation  is  aifected,  must  be  t^iken  to  have  authority  to  bind 

Canadian  Cases. 

(131)  [Post,  p.  622.]  Where  a  vessel  is  chartered  for  a  voyage,  the  charterer 
is  considered  the  owner  pro  tempore,  and  the  master,  whether  appointed  by 
him  or  not,  is  considered  as  his  agent  in  signing  bills  of  lading,  and  the 
charterer  is  liable  for  any  misconduct  of  the  master  aris^ing  out  of  the 
obligations  of  the  bills  of  lading.  In  such  an  action  against  the  charterer  of  a 
vessel  lor  non-delivery  of  goods  shipped  under  a  bill  of  lading  signed  by  the 
captain,  if  the  defendant  claims  that  damages  should  be  reduced  by  a  claim 
for  general  average,  the  burden  is  on  him  to  establish  the  liability  and  show 
the  amount"  (Burpee  v.  Carvill,  16  N.  B.  R.  141). 

"  As  to  whether  or  not  there  was  a  demise  of  the  vessel,  the  iiuestion  in  such 
cases  is  not  one  of  title  but  of  control.  Has  the  owner  parted  during  the 
period  of  the  charter-party  with  the  entire  posseasion  and  control"?  (The 
Collins  Bay  Rafting  and  Forwarding  •  lo,  v.  Kaine,  29  S.  C.  R.  255  :  King,  J.). 
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his  owner  by  ^ivin<T  hills  of  lading.  We  proceed  on  tho  well- 
known  principle  that,  where  a  party  allows  another  to  aj)pear 
before  the  world  as  his  a^ent  in  any  }?iven  capacity,  he  must  bo 
liable  to  any  party  who  contracts  with  such  apparent  a^feiit  in  a 
matter  within  the  scoj)e  of  such  agency.  Tho  master  of  a  vessel 
has  by  law  anthority  to  si^n  bills  of  ladinjf  on  behalf  of  his  owners. 
A  person  shipping  goods  on  board  a  vessel,  unaware  that  the  vessel 
has  been  chartered  to  another,  is  warranted  in  assuming  that  the 
master  is  acting  by  virtue  of  his  ordinary  authority,  and  therefore 
acting  for  his  owners  in  signing  bills  of  lading.  It  may  be  that, 
as  between  the  owner,  the  master,  and  the  charterer,  the  authority 
of  the  master  is  to  sign  bills  of  lading  on  behalf  of  the  charterer 
only,  and  not  of  the  owner.  But,  in  our  judgment,  this  altered 
state  of  the  master's  authority  will  not  atfect  the  liability  of  the 
owner,  whose  servant  the  master  still  remains,  clothed  with  a 
character  to  which  the  authority  to  bind  his  owner  by  signing  bills 
of  lading  attaches  by  virtue  of  his  office.  We  think  that  until  the 
fact  that  the  master's  authority  has  been  put  an  end  to  is  brought 
to  the  knowledge  of  a  shipper  of  goods,  the  latter  has  a  right 
to  look  to  the  owner  as  the  princii)al  with  whom  his  contract  has 
been  made. 

"In  Keu'herrii  v.  CoU^in  (1830),  7  Bing.  190,  at  p.  207, 
ThulaJ,  (AJ.,  in  delivering  the  judgment  of  the  court,  observes  that 
the  finding  of  the  jury,  that  the  charter-party  was  known  to  the 
shippers,  '  negatives  any  inference  that  would  otherwise  arise,  that 
Betham  [the  master],  by  reason  of  his  conunand  of  the  vessel,  was 
held  out  by  the  defendants  to  the  plaintiff's  below  as  their  agent  in 
the  conduct  and  management  of  the  ship,  as  they  [the  shippers] 
knew  the  real  situation  and  relative  rights  of  the  captain  and  the 
owners  before  they  put  their  goods  on  board  to  be  carried  on  that 
voyage.'  From  this  language  it  may  be  inferred,  that,  had  this 
material  circumstance  not  existed  in  that  case,  the  decision  might 
have  been  ditterent,  even  though  the  court  there  held  that  there  had 
been  a  demise  of  the  ship, 

"  In  the  case  of  'Jlie  St.  Clovd  (1803),  Brow.  &  Lush.  4,  at  pp.  15, 
16,  which  was  recently  before  the  Court  of  Admiralty,  but  which 
was  not  referred  to  on  the  argument  before  us.  Dr.  Lushington,  a 
very  high  authority  in  such  matters,  on  a  charter-i)arty  substantially 
the  same  as  the  present,  and  where  the  goods  had  been  shij)ped  in 
ignorance  that  the  vessel  was  under  charter,  held  the  owners  liable 
on  bills  of  lading  signed  by  the  master.  After  referring,  as  to  the 
effect  of  the  charter-party,  to  Selmster  v.  McKellar  ( 18.57),  7  E.  & 
B.  701,  at  p.  723,  he  goes  on  to  say  :  'But  there  is  an  important 
distinction  in  this  case.     The  shipper  is  not  proved  to  have  had 
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notice  of  the  charter-party.  Until  he  hud  such  notice,  he  would  he 
justified  in  supposinif  that,  in  denlinjr  with  the  master  for  the 
carriaj^e  of  his  ^oods,  he  was  dealinif  with  the  owner's  aj^ent  ; 
for,  jtriina  facii',  the  master  is  the  affent  of  the  owner  of  the  ship. 
I  cannot  think  that  it  is  consistent  with  justice,  or  accordin<j  to  the 
ordinary  mercantile  practice,  that  a  shii)per  of  jroods  on  board 
a  ship  put  up  in  the  usual  way  should  lose  his  ri;>ht  to  sue  the 
owner  for  damage,  on  account  of  a  charter  of  this  description, 
of  which  he  has  no  notice.  I  think  the  burthen  of  proof  must  fall 
upon  the  shipowner  claiminf;  exemption  from  liability  ;  he  must 
shew  that  the  shipper  had  notice  of  the  charter,  and  was  aware  that 
in  making  the  contract,  the  master  was  anient  for  the  charterer.' 
In  this  view  we  entirely  concur,  and  hold  the  defendants  to  bo 
liable"  {Sandeman  v.  Scurr  (180(1),  L.  K.  2  Q.  B.  8G,  at  pp.  ilG, 
t>7,  98:  Cockliuni,  C.J.,  delivering  the  judgment  of  the  court).  (132) 

Two  Contemporary  Owners —Rerfistered  Owner — Owner  for  a 
Particular  Adventure  appointing  Master  ami  Crew. 

2.  "  There  may  be  two  persons  at  the  same  time  in  different 
senses  not  improperly  spoken  of  as  the  owner  of  a  shij).  The 
person  who  has  the  absolute  right  to  the  ship,  who  is  the  registered 
owner,  the  owner  (to  borrow  an  expression  from  real  property  law) 
in  fee  simjjle,  may-  be  properly  spoken  of,  no  doubt,  as  the  owner  ; 
but  at  the  same  time  he  may  have  so  dealt  with  the  vessel  as  to 
have  given  all  the  rights  of  ownership  for  a  limited  time  to  some 
other  person,  who,  during  that  time,  may  equally  properly  be 
spoken  of  as  the  owner.  When  there  is  such  a  person,  and  that 
persv-n  appoints  the  master,  officers  and  crew  of  the  ship,  pays 
them,  employs  them  and  gives  them  the  orders,  and  deals  with  the 
vessel  in  the  adventure,  during  that  time  all  those  rights  which  are 
si)oken  of  as  resting  upon  the  owner  of  the  vessel,  rest  upon  that 
person  who  is,  for  those  purposes  during  that  time,  in  point  of  law 
to  be  regarded  as  the  owner.  When  that  distinction  is  once 
grasped  it  appears  to  me  that  all  the  difficulties  that  have  been 
raised  in  this  case  vanish.  There  is  nothing  in  your  Lordships' 
judgment,  as  I  apprehend,  which  would  detract  in  the  least  from 

Canadian  Cases. 

(132)  The  cliartering  of  a  ship  with  its  company  for  a  particular  voyage  by 
ii  traiisfportation  company  docs  not  relieve  the  owners  and  master  from 
liability  upon  contracts  of  aH'reightment  during  such  voyage,  where  the 
exclusive  control  and  navigation  of  the  ship  are  left  with  the  master,  mariners, 
and  other  servants  of  the  owners,  an<l  the  contract  had  been  made  with  them 
only  {The  Glengoil  i^teamahip  Co.  v.  Filkimjtoii,  28  S.  C.  R.  146). 
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the  law  as  it  has  been  laid  down  with  rofjard  to  the  power  of  a 
master  to  bind  an  owner,  or  with  regard  to  the  liabilities  which 
rest  upon  an  owner.  The  whole  diffit'ulty  has  arisen  from  failing 
to  see  that  there  may  be  a  person,  who,  although  not  the  absolute 
owner  of  the  vessel,  is,  during  a  particular  adventure,  the  owner  lor 
all  those  purposes. 

"  Is  there  anything  in  the  authorities  which  runs  counter  to  the 
view  1  have  just  exi)ressed  ?  I  can  find  nothing.  Not  a  single 
authority  has  been  cited  in  which  the  owner  of  a  vessel  has  ever 
been  held  liable  on  a  bill  of  lading  or  as  for  a  tort  in  any  case  in 
which  the  master  of  the  vessel,  or  those  who  were  guilty  of  the 
negligence,  have  not  been  properly  described  as  the  servants  of 
the  owner.  No  doubt  a  vessel  may  be  chartered,  and  the  charterer 
may  have,  during  its  continuance,  full  power  to  deal  with  the 
vessel,  to  determine  h.er  voyage,  and  to  direct  the  course  that  she 
shall  take,  where,  nevertheless,  the  master  and  crew  remain  truly 
the  servants  of  the  owner.  In  that  case  I  apprehend  it  is  perfectly 
clear  that  by  reason  of  the  relationship  still  subsisting,  the  owner 
becomes  bound  by  such  a  contract  as  a  bill  of  lading,  and  by  all 
the  contracts  which  a  master  can  ordinarily  make,  and  which 
persons  therefore  have  a  right  to  presume  he  is  authorised  to 
make,  binding  the  owner. 

"The  law  seems  to  me  to  have  been  so  settled  for  a  very  long 
time.  The  case  of  Frazer  v.  Marsh  (1811),  13  East  238,  which  was 
decided  so  long  ago  as  1811,  appears  to  me  directly  to  bear  out  this 
view.  In  that  case  it  was  sought  to  render  the  registered  owner 
liable  for  stores  furnished  to  the  vessel,  the  fact  being  that  by  a 
charter-party  the  vessel  had  been  let  for  a  certain  number  of 
voyages  at  a  certain  rent  to  the  captain,  who  ordered  stores  for  her 
use.  Lord  Ellenhorr,u(jh  said  :  '  The  Register  Acts  were  passed 
diverso  intuitu;  but  to  say  that  the  registered  owner,  who  divests 
himself  by  the  charter-party  of  all  control  and  possession  of  th(! 
vessel  for  the  time  being  in  favour  of  another,  who  has  all  the  use 
and  benefit  of  it,  is  still  liable  for  stores  furnished  to  the  vessel  by 
the  order  of  the  captain  during  the  time,  would  be  to  push  the  effect 
of  those  Acts  much  too  far.'  There  your  Lordships  will  observe 
that  he  does  not  rest  the  decision  upon  any  doubt  as  to  the  person 
registered  as  owner  being  really  the  owner,  inasmuch  as  under 
those  earlier  Acts  the  same  security  was  not  taken  as  is  now  taken 
to  see  that  this  was  certain  to  be  the  ca'  "^ ;  but  he  rests  his  judg- 
ment upon  the  fact  that  the  registered  owner  has  divested  himself 
of  all  control  and  possession  of  the  vessel  in  favour  of  another,  and 
that  that  person  has  all  the  use  and  benefit  of  it,  and  he  puts  the 
question  to  be  determined  thus,  whether  the  captain  in  this  instance 
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who  ordered  the  stores  was  or  was  not  the  servant  of  the  defendant 
who  was  sued  as  the  owner.  He  makes  that  the  test  of  liability, 
and  ho  says  that  if  he  has  so  divested  liiinself  of  the  vessel  and  of 
its  use  and  benefit  as  that  it  is  in  the  possession  of  another,  whose 
servant  the  master  is,  then  the  owner  ceases  to  be  liable  in  respect 
of  stores  ordered  by  the  master.  (133) 

*'  What  distinction  is  there  between  the  case  of  stores  and  the 
case  of  liability  in  respect  of  any  other  matter  which  the  master 
has  a  right  to  do  on  behalf  of  his  owner,  whoever  Ik?  may  l)e  ?  I 
am  at  a  loss  to  see  any  ground  for  the  distinction.  There  is  no 
authority  for  it,  and  I  do  not  see  any  sound  basis  for  it.  A  contract 
of  affreightment  is  only  like  any  other  contract  ;  and  if  you  seek 
to  render  liable  upon  it  some  one  who  was  not  in  name  a  party  to 
it,  you  can  only  do  so  by  establishing  a  relationship  between  the 
party  making  it  and  the  party  whom  you  seek  to  make  responsible, 
which  the  law  recognizes  as  creating  that  responsibility.  No  such 
relationship  is  established  under  the  circumstances  which  exist  hero. 

"In  Colvin  V.  Newherrif  (1828),  8  B.  &  C.  lOG  ;  in  Ex.  Ch., 
Newberry  v.  Colvin  (1830),  7  Bing.  190  ;  in  H.  L.,  Colvin  v. 
Neicherry  (1832),  1  CI.  &  F.  283,  both  in  the  Exchequer  Chamber 
and  in  your  Lordships'  House,  the  law  seems  to  have  been 
regarded  as  I  have  submitted  it  to  your  Lordships  to  be. 
It  is  quite  true  that  in  that  case  the  shipper  had  notice  of  the 
charter,  and  therefore  knew  of  the  relation  which  existed  between 
the  shipowner  and  the  charterer.  But  I  do  not  gather  from  the 
judgment  either  in  the  Exchequer  Chamber  or  in  your  Lordships' 
House  that  that  was  conside.'ed  an  essential  part  of  the  defendant's 

Canadian  Cases. 

(133)  The  defendant  having  advanced  money  to  D.  to  build  a  ship,  became 
the  registered  owner  of  three-fourths  of  the  ship,  as  a  security  for  his  advances, 
with  an  agreement  that  she  should  be  sold  in  England  and  his  debt  paid  out 
of  the  proceeds  of  the  sale.  The  ship  being  at  St.  John,  and  requiring  re;  aus 
to  enable  her  to  go  to  England,  D.  and  the  master  of  the  ship  employed  the 
plidntitf  to  do  the  work,  directing  him  to  charge  it  to  the  owners.  Tlie  ship 
was  sent  to  England  and  was  sold,  and  the  delf-.'ant  got  the  proceeds.  It 
was  held  that  he  was  liable  for  thu  repairs  {IVilliams  v.  Wood,  9  N.  B.  R. 
3C2). 

"  Now,  without  doubt,  as  an  abstract,  unqualified  proposition,  to  say  that  the 
registered  owners  of  a  ship  were  prima  facie  liable  for  the  price  of  repairs  or 
outfit,  in  the  port  to  which  slie  belongs,  where  they  have  not  personally 
contracted,  and  irrespective  of  tlie  persons  who  have  contracted,  would,  at  the 
present  day,  be  going  too  far;  but  to  say  that  the  defendant  K^ood,  as  a 
registered  owner,  would  be  liable  in  a  case  like  the  present,  would  be  quite 
correct,  when  accompanied,  as  it  was  here,  by  an  instruction  to  the  jury  as  to 
the  grounds  of  liability,  and  leaving  it  to  them  to  draw  the  inference  on  which 
such  liability  would  depend  "  {Ibid  ;  Parker,  J.), 
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cnso.  It  was  alliKlod  to  ratlior  as  in(>etiii<j  an  aryuniont  wliidi 
had  no  doiilit  Immmi  f*ii;iji('st('(l,  that  the  master  of  the  vessel,  who 
was  in  that  ease  himself  the  person  to  whom  the  vessel  had  lieen 
h't,  nii^iit  have  heen  projierly  reoarded  hy  tliose  wiio  ih-ah  with 
him  as  actinjj  not  merely  on  Ixdialf  of  himself,  hut  as  aetinff  on 
hehalf  of  ome  owner  or  other,  if  they  had  not  had  notico  that  lie 
was  in  fact  at  the  time  the  owner.  Hut  certaiidy  it  seems  to  me 
that  it  would  not  he  correct  to  say  that  the  decision  in  that  case, 
either  in  the  Exche(|uer  C'launher  or  in  your  Lordshijis'  House, 
was  rested  solely  or  mainly  upon  the  fact  that  such  notice  existed. 

"  It  is  not  necessary  to  refer  to  several  cases  which  were  cited 
heforo  your  Lordships.  T/ic  St.Cionl  (18(;:i),  Rrow.  &  Lush.  4, 
Ilaiin  v.  CuUi/ovd  (1878),  .'J  (MM).  410  ;  (187l»),  4  (MMX  182,  and 
Samleman  v.  Svtirr  (18(>(»),  L.  J{.  2  Q.  B.  8(»,  were  all  ordinary 
cases  of  charter-party  where  there  was  no  pretence  for  saying  that 
there  had  heen  anv  demise  or  anvthinir  in  the  nature  of  a  demise 
of  the  vessel,  hut  where  the  vessel  had  heen  chartered,  the  master 
of  the  vessel  still  remaining  the  servant  of  the  owner. 

"  I  have  only  to  notice  now  the  argument  which  has  heen  hased 
upon  the  Merchant  Shipping  Acts.  Although  the  legislature  has 
now  taken  greater  security  to  see  that  the  person  registered  as 
owner  is  properly  registered  than  it  had  done  hefore,  iiU  it  has 
done  is  to  make  the  register  jirinid/uc/'e  evidence  of  ownership.  In 
fact  it  assumes  that  anyhody  may  displace  altogether  the  statutory 
eflfect  which  has  heen  given  to  it,  hy  proving  what  the  facts  really 
are.  But  then  Sir  Walter  Phillimore  relies  up(tn  the  suhsequent 
legislation  under  which  the  defendant  Furness  is  registered  as 
managing  owner.  My  Lords,  it  seems  to  me  that  in  order  to  deter- 
mine the  ettect  of  legislation  one  must  look  at  the  ohjcct  which  it  had 
in  view.  I  cannot  think  that  this  leijislation  altered  in  anv  wav 
the  liahilities  or  the  rights  of  a  person  who  was  registered  as  the 
managing  owner  or  who  in  fact  was  the  managing  owner,  except  so 
far  as  the  legislature  creattsd  new  liahilities.  It  did,  no  douht, 
create  them,  hecause  it  rendered  the  person  registered  as  managing 
owner  liable  to  ])enal  consequences  in  case  of  the  unseaworthiness 
of  the  vessel  and  his  inahility  to  prove  that  he  had  taken  proper 
precautions.  That  burden  it  imposed  upon  him,  and  it  was  for  the 
purpose  of  effectively  carrying  out  the  ])rotection  of  the  lives  of 
those  who  went  to  sea  on  board  liritish  vessels,  that  this  legislation 
was  enacted.  But  beyond  that  it  seems  to  me  that  it  would  be 
improper  to  impose  any  liability  which  the  legislature  has  not  by 
enactment  clearly  shewn  its  intention  to  impose.  I  do  not  see  how, 
upon  any  sound  or  proper  principle,  it  would  be  possible  to  do  so '' 
(Baumicoll  Manufadur  von  Carl  Scheihler  v.  Ftirness,  [1893] 
A.  C.  8,  ut  pp.  17— 20  :  Lord  y/ejw/ji-//,  L.C.). 
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'fhe  'Jest  is — Whose  Senaut  or  Agent  !s  the  Master  when  lie 
Sl(/ns  the  Bill  of  Lading/. 

3.  "  Altliouifh  tlior(>  is  a  great  difficulty  in  reconciling  all  the 
vurlier  cases  about  deuiises  of  ships  and  so  on,  tho  test  is  in  each 
case  that  which  was  applied  l»y  the  House  of  Lords  in  tho  caso  of 
the  BauiHwoU  Mannj'artur  ron  Curl  Sr/wihler  v.  Fiirtwss,  [1803] 
A.  C  8 — Whoso  servant  is  tho  master  ?  ^Vho  is  his  undisclosed 
prinei|)!il  when  he  signs  tho  hill  of  lading  ?  "  (Mmichester  Trust  v. 
r>irm>ss,  [1805]  2  Q.  B.  530,  at  p.  51G  :  Lindleij,  L.J.).  (134) 

(d)  Deviation. 

Soe  also  ante,  p.  400,  Section  XL — End  of  Transit,  (a)  Delivery 
of  Goods  hy  (Jarrier. 

(i.)  In  a  hill  of  lading  thoro  is  a  contract  for  a  particular  voyage. 

(ii.)  If  the  only  voyage;  mentioned  is  from  tho  port  of  shipment 
to  tho  port  of  destination,  it  must  bo  a  voyage  on  the  ordinary 
track  by  sea  of  tho  voyage  from  tho  one  place  to  the  other. 

(iii.)  Ports,  liberty  to  call  at  which  is  intended  to  be  given,  must 
1)0  ports  which  are  substantially  jwrts  which  will  be  passed  on  the 
named  voyage.  The  vessel  is  only  entitled  to  call  at  such  ports  in 
their  geographical  order. 

Canadian  Cases. 

(1.34)  The  registered  owner  of  a  vessel  is  not  liable  for  goods  lost  by  the 
fraud  or  negligence  of  the  master  during  a  voyage,  unless  the  master  is 
employed  by,  or  acting  for  liini.  Therefore,  where  defendant  made  advances 
to  A.  to  enable  liim  to  build  a  vessel,  and  took  the  registry  in  his  own  name 
to  secure  his  debt,  but  the  vessel  was  sailed  by  A.,  and  the  defendant  had  no 
interest  in  her  earning:*,  and  did  not  employ  the  master,  it  was  held,  that  the 
defendant  was  not  liable  for  the  goods  lost  through  the  negligence  of  the 
master  {Newbury  v.  Young,  14  N.  B.  R.  148). 

"  Tlie  principal  question  in  this  case  is,  whether  the  regi^^tered  owner  of  a 
vessel  is  liable  for  the  negligence  of  the  master,  without  any  proof  that  he  was 
employed  by  such  owner  i  It  was  upon  the  ground  of  his  being  the  registered 
owner,  that  the  plaintiff  sought  to  make  the  defendant  liable  ;  and  if  the  caso 
hiid  rested  on  the  plaintiff's  evidence,  we  shouhl  have  had  no  doubt  as  to  what 
our  decision  should  be  ;  because  the  liability  of  the  owner  of  a  vessel  in  such 
a  case  does  not  depend  upon  the  fact  of  ownership,  but  on  the  principles  of 
law  applicable  to  the  case  of  master  and  servant ;  and  whether  the  master  was 
appointed  by,  or  sanctioned  by  the  owner,  so  as  to  make  him  his  servant  or 
agent"  (Allen,  J.  :  ibid). 

"A  fair  and  reasonable  test  to  apply,  is  this  :  could  the  hirer  have  himself 
taken  absolute  control  of  the  vehicle,  horse,  and  harness,  taking  it  altogether 
out  of  the  possession  of  the  driver"  ?  {The  Consolidated  Plate  Glass  Co.  v.  Gaston^ 
29  S.  0.  R.  627  :  Sir  Henry  Strong,  C.J.). 
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(iv.)  A  (It'viiition  from  roasonaMo  necossity  must  he  jusHfiod  1)oth 
as  to  snl)staiU!o  ami  maimer.  Notliiiijif  moro  must  ho  dono  than 
what  tlio  n(5f(^ssity  r('(|uiros  haviii;^  rc^fanl  to  tho  iiitiTost  of  tho 
shipowners  and  also  of  tho  cargo  owners  and  to  all  other  circum- 
stances of  tho  case. 

The  above  rules  of  law  will  ho  found  laid  down  and  reasons  for 
tho  samo  given  in  tho  following  extracts  cited  in  chronological 
order.  (135) 

No  Uniiecessari/  Delay — Usual  and  Ciistomari/  Course. 

1.  "  Wo  cannot  but  think  that  the  law  does  imply  a  duty  in  tho 
owner  of  a  vessel,  whethi  r  a  general  ship  or  hired  for  tho  special 
pur|)oso  of  tho  voyage,  to  proceed  without  unnecessary  deviation 
in  tho  usu..'.  and  customary  course"  {Jhicis  v.  Garrett  (1^30), 
C.  Bing.  TK),  at  p.  725  :   Tindal,  C.J.). 

Cases  of  Reasonable  Delay. 

2.  "A  fair  allowance  ought  to  bo  made  for  the  difficulties  in 
which  the  master  may  be  involved.  Tho  performance  of  such  a 
duty,  whether  it  bo  for  tho  joint  benefit  of  the  shipowner  and  tho 
shipper,  or  for  the  benefit  of  the  shipper  only,  could  not  be  excused 
by  reason  of  insignificant  delay  not  amounting  to  deviation  ;  and 
there  are  many  cases  of  reasonable  delay  in  ports  of  call,  for 
purposes  connected  with  the  voyage  though  not  necessary  for  its 
completion,  which  do  not  amount  to  deviation.  It  could  not  be 
insisted  upon  if  a  deviation  were  involved.  The  place,  the  season, 
tho  extent  of  the  deterioration,  tho  opportunity  and  means  at  hand, 
the  interests  of  other  persons  concerned  in  the  adventure,  whom  it 
might  be  unfair  to  delay  for  the  sake  of  tho  part  of  the  cargo  in 
peril  ;  in  short,  all  circumstances  affecting  risk,  trouble,  delay,  and 
inconvenience,  must  be  taken  into  account.  Nor  ought  it  to  bo 
forgotten  that  the  master  is  to  exercise  a  discretionary  power,  and 
that  his  acts  are  not  to  be  censured  because  of  an  unfortunate 
result,  unless  it  can  be  affirmatively  made  out  that  he  has  been 
guilty  of  a  breach  of  duty  "  {Notara  v.  Henderson  (1872),  L.  R. 
7  Q.  B.  225,  at  p.  237  :   Willes,  J.,  delivering  the  judgment  of  the 

Canadian  Caaea. 

(135)  Plaintifif  shipped  ninety  barrels  of  flour  at  Port  Credie,  in  a  vessel  of 
defendant's,  to  be  carried  to  Quebec,  the  vessel  being  capable  of  carrying  4,500. 
She  proceeded  to  Toronto,  where  she  took  in  400  barrels  more  ;  thence  to 
Oswego,  where  2,450  were  shipped  for  Quebec  also.  She  was  wrecked  near 
Oswego.  Defendant  held  liable  therefor,  such  deviation  being  beyond  the 
established  usages  of  trade  {Wright  v,  Holcombe,  6  U.  C.  C.  P.  631).  See  post, 
p.  674. 
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court  (A'c////,   (aH.,  ^^(ll•thl,   Chantu'll  and   Cleashj/,  BB.,   Willes, 
Bi/h'S  and  lu'dfini/,  .).!.).  (I'M't) 

'.\.  A  deviation  for  tlio  |»urposo  of  saving  lifo  is  justified  ;  but  a 
(It'viation  for  the  sole  purpose  of  saving  property  is  not  justified. 
Sec  Scammani/a  v.  Stump  (1880),  5  C.  P.  D.  295. 

There  is  a  Contract  for  a  Particular   Voyage  in 
every  Bill  of  Lading. 

4.  "The  next  cpiestion  is  whether,  assuming  tho  bill  of  lading  to 
contiiin  the  contract  of  carriage,  the  ])articular  voyage  on  which 
(lie  g()o<ls  .  (to  be  carried  is  part  of  the  contract  so  contained. 
Tiie  bill  of  lading  follows  the  usual  form  of  such  documents,  and  it 
seems  to  me  clear  that  such  form  provides  for  a  particular  voyage. 
If  the  counsel  for  the  defendants  was  riyht  in  his  ar<i[Uinent  that  there 
is  no  contract  for  any  particular  voyage  in  the  bill  of  lading,  just 
conceive  what  a  state  of  things,  in  a  business  point  of  view,  would 
result.  The  object  of  the  carriage  of  the  goods  from  port  to  port 
is  that  they  may  be  sold  or  otherwise  dealt  with  at  the  place  of 
destination  ;  and  the  person  who  wants  them  at  that  place  for  .sale 
or  use  there  acts  upon  the  assumption  that  they  will  arrive  there  at 
or  about  a  certain  time  in  the  ordinary  course  of  a  voyage  there  from 
the  port  of  shipment.  If  tho  argument  for  the  defendants  were 
correct,  ho  could  not  tell  at  what  time  he  could  calculate  on  having 
them.  The  indorsee  of  a  bill  of  lading  could  not  tell  when  he  wa3 
likely  to  receive  the  goods.  Business  could  not  bo  carried  on  upon 
those  terms.  Again,  with  regard  to  the  insurance  of  the  goods, 
similar  difficulties  would  arise.  How  could  the  goods  be  insured, 
if  it  was  not  known  for  what  voyage  they  were  to  bo  insured  ?  To 
suppose  that  there  is  no  contract  for  a  particular  voyage  in  the  bill 
of  lading  seems  to  me  to  be  to  disregard  tho  whole  course  of 
mercantile  business.     It  is  obviously  a  most  important  part  of  tho 
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(136)  "It  cannot  be  doubted  that  the  meaning  of  the  contract  of  insurance 
fur  a  voya^^e  from  one  port  or  place  to  another,  and  thence  to  another,  in  other 
words  for  the  voyage  or  voyages  named  in  the  policy,  is  that  they  shall  be 
performed  with  reasonable  diligence  and  without  unnecessary  delay,  that  is, 
with  all  safe,  convenient  and  practicable  expedition,  and  in  the  regular  and 
customary  track,  and  any  unjustifiable  deviation  or  delay  discharges  the 
unilerwriter  from  subsequent  losses,  because,  if  voluntary,  or  without  necessity, 
it  is  the  substitution  of  another  risk  and  determines  the  contract"  {Reed  v. 
JVeldon,  12  N.  B.  R.  463  :  Ritchie,  C.J.). 

Whether  delay  in  a  voyage  is  unjustifiable  not,  is  a  or  question  of  law  for 
the  judge  ;  but  whether  unreasonable  or  not,  is  a  question  for  the  jury  (Ibid. 
See  also  Reed  v.  Phillips,  13  N.  B.  R.  172). 
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contract  ot'carriacf  l)v  sea  tliat  the  routo  hv  which  the  o-oods  arc  to  ho 
brought  shonhl  he  tU'tcniiincd  ;  ami  accordiiiiily  it  seems  to  me  to 
he  |)rovi(h'(l  for  in  the  l)ill  ol  ladintj;.  The  ordinary  i'onn  of  hill 
of  lading  states  that  th(>  <j;oods  are  shipped  on  such  a  ship  Ivin^j;  in 
the  port  of  shipment  and  hound  for  the  port  of  destination,  (1157)  and 
if  the  ship  is  to  t^o  to  other  places  hetween  those  ports  the  names  of 
them  are  inserted.  Those  terms  appear  to  me  to  descriitc  a  voya;>e, 
and,  such  i)ein^  the  description  of  the  voya;;(>,  what  is  the  true 
ert\'ct  of  the  docmnent  with  rciiard  to  the  vovatie  so  descrihed  ? 
A  hill  of  ladinif  is  a  common  mercantile  document,  which  has  been 
used  for  hundreds  of  years,  and  1  think  that  business  men  and 
courts  of  law  have  always  interpreted  it  in  one  way,  namely,  that, 
if  the  only  voyaife  mentioned  is  from  the  port  of  shipment  to  the 
port  of  destination,  it  must  he  a  voyaj^e  on  the  ordinary  track  hy 
sea  of  the  voyage  i'rom  the  one  place  to  the  other.  iSo  here,  if  the 
description  of  the  voyage  had  been  merely  from  Fiume  to  Dunkirk, 
1  think  the  contract  would  have  been  for  a  voyai^e  on  the  ordinary 
sea  track  of  a  voyaife  from  Fiume  to  Dunkirk,  and  any  departure 
from  that  track  in  the  absence  of  necessity  would  be  a  deviation. 
Of  course  when  I  speak  of  the  ordinary  sea  track  I  do  not 
mean  an  exact  line,  for  it  woidd  necessarily  vary  somewhat  ac- 
cording' to  circumstances  ;  the  ordinary  track  for  sailinj:;  vessels 
would  vary  according  to  the  wind  ;  the  ordinary  track  for  a 
steamer,  a<;ain,  might  he  dift'erent  from  that  for  a  sailing  vessel  ; 
I  mean  the  ordinary  track  of  such  a  voyage  according  to  a  reason- 
able construction  of  the  term.  In  the  present  case  liberty  is  given 
to  call  at  any  ports  in  any  order.  It  was  argued  that  that  clause 
gives  liberty  to  call  at  any  port  in  the  world.  Here,  again,  it  is  u 
question  of  the  construction  ol  a  mercantile  expression  used  in  a 
mercantile  document,  and  I  thiidi  that  as  such  the  term  can  have 
but  one  meaning,  namely,  that  the  ports,  liberty  to  call  at  which  is 
intended  to  be  given,  nuist  be  ports  which  are  substantially  ports 
which  will  be  passed  on  the  named  voj'age.  Of  course  such  a  term 
must  entitle  tlie  vessel  to  go  somewhat  out  of  the  ordinary  track 
by  sea  of  the  named  voyage,  for  going  into  the  port  of  call  in 
itself  would  involve  that.     To  *  call '  at  a  port  is  a  well-known 
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(137)  "The  word  'port'  is  not  used  in  the  description  of  the  risk,  but  niny 
he  implied  in  the  expression  'at  mid  from  Sydney.'  The  term,  howiver,  in 
commerciiil  documents,  such  as  charter- parlies  and  policies  of  niiuine  ins\irance, 
lias  not  a  fixed  meaning,',  Imt  is  to  he  considered  as  used  in  its  popular  or 
conunercial  sense,  i.e.,  as  applying  to  what  would  be  so  understootl  by  siiip- 
owners,  shippers,  and  underwriters"  (27ie  St,  Paul  Fire  and  Alnrine  Insuranct 
<Jo.  V.  Troop,' 1Q  S.  C.  R.  7  :  Hing,  J.). 
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soa-tonn  ;  it  moans  to  call  for  tlio  purposes  of  business,  gonorally  to 
take  in  or  unload  carjfo,  or  to  receive  orders  ;  it  must  moan  that 
the  vessel  may  stop  at  tlio  port  of  call  for  a  time,  or  else  the  liberty 
to  call  would  be  idle.  1  believe  the  term  has  always  been  interpreted 
to  mean  that  the  ship  may  call  at  such  ports  as  vould  naturally 
and  usually  be  ports  of  call  on  the  voya<;c  named.  If  the  stipula- 
tion were  only  that  slu^  mi;;ht  call  at  any  ports,  the  invariable 
construction  has  been  that  slie  would  only  be  entitled  to  call  at 
such  ports  in  tiioir  jfeo^rraphical  order  ;  ami  therefore  the  words 
'  in  any  order'  are  iViMiuontly  added.  i)ut  in  any  case  it  appears  to 
me  that  the  ports  must  be  ports  substantially  on  the  course  of  fho 
voya<i-e.  It  follows  that,  when  tiie  defendants'  ship  went  ott'  the 
ordinary  track  of  a  voyage  from  Fiume  to  Dunkirk  to  a  port  not 
on  the  course  of  that  voyage,  sueh  as  (Jlas<^ow,  there  was  a  doviu  - 
tion.  and  she  was  then  on  a  voya^io  ditt'erent  from  that  contracted 
for  to  which  the  excepted  ])erils  i-lause  did  not  apply  ;  and  there- 
fore the  shipowners  are  responsil)le  for  the  loss  of  the  {j;oods " 
(Lednc  v.  \\\trd  (18f<.S),  20  Q.  15.  D.  47r),  at  pp.  •480—482: 
Lord  I'Jglwr,  M.U.).  (l;kS) 

.'').  ''  Tiie  .general  law  on  the  subject  of  deviation  is  not  in  contro- 
versy ;  it  can  hardly  be  l)etter  expressed  than  in  the  words  of  Lord 
Mani^ju'hl  in  Lavalny  v.  M7/.s-()/)  (177l>),  1  Douj^l.  284,  at  p.  21)1. 

"'A  deviation  from  necessity  must  be  justified,  both  as  to 
sulistance  anil  manner.  Nothin<:;  more  must  be  done  than  what 
the  necessity  requires.  The  true  objection  to  a  deviation  is  not  the 
increase  of  the  risk.  If  that  were  so,  it  would  only  bo  necessary  to 
give  an  additional  premium.  It  is,  that  the  party  contracting  has 
voluntarily  substituted  another  voyage  for  that  which  has  been 
insured.'  (l.'JD) 
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(138)  Iiisunuicc  on  a  sliip  "  nt  anil  from  St.  John  to  a  port  of  call,  and 
iliscliiU'go  ami  loading  in  llie  West  Inilios,  and  from  tlionce  to  a  port  of  call 
and  discharge  in  the  United  Kingdom."  The  ship  sailed  from  St.  John  to 
Havana,  discharged  her  cargo  and  then  sailed  to  Malanzas,  another  port  in  the 
West  Indies,  when  she  took  in  a  cargo  and  sailed  for  Cork,  and  was  lost  on 
the  voyage  : — Jfchl,  that  going  to  Matanzius  was  a  deviutioi.  {McGoveru  v, 
rrovincial  Iimmiticc  Co.,  8  N.  13.  U.  311,  and  I)  N.  B.  U.  Gt). 

In  September,  1882,  a  vessel  sailed  from  Liverpool,  G,  B.,  for  Bathnrst, 
N.  B.,  to  load  lumlier  under  charter.  Having  sustained  damages  on  the 
voyage  she  was  taken  to  St.  John,  N.  B.,  for  rejiairs,  and  when  such  rejmirs 
wore  completed  it  was  too  late  in  the  season  to  proceed  to  Bathnrst : — Held, 
tli.it  taking  the  vessel  to  St.  John  was  such  an  unnecessary  deviation  from  the 
voyage  as  to  entitle  the  charterer  to  recover  "  {Cunscls  v.  lUtmi>,  14  S.  C  It.  2.')6). 

(139)  If  a  carrier  bargain  to  carry  in  a  named  vessel  to  a  named  port,  and  the 
vessel  became  disabled  or  detained  long  beyond  the  usual  period  by  adverse 
winds,  etc.,  loss   of   market  cannot  be   recovered,  but  when   the  loss  of 
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"  I  cannot  find  tliat  those  words  liave  over  boon  criticized.  They 
are  adoj»tod  in  the  latest  editions  of  the  text-hooks  on  the  subject. 

"Another  proposition,  wliich  seems  equally  well-established,  is 
that  where  there  is  upon  the  evidence  a  question  whether  what  the 
captain  did  was  necessary  under  the  circumstances  that  question  is 
l)ro})er  to  be  determined  by  the  jury  (Motteaii.e  v.  London  Assurance 
Co.  (mil),  1  Atk.  545  ;  O'Reilli/  v.  Gonne  (1815),  4  Camp.  249). 

"  Without  attempting  any  exhaustive  definition  of  what  amounts 
to  necessity  in  such  cases,  I  think  it  may  fairly  be  said  necessity 
does  not  mean  absolute  physical  necessity  only,  but  a  reasonable 
necessity  having  regard  to  the  interest  of  the  shipowners  and  also 
of  the  cargo-owners  and  to  all  the  other  circumstances  of  the  case  " 
{Phelps,  James  and  Co.  v.  Jlill,  [1891]  1  Q.  B.  605,  at  p.  617  : 
Ka)/,  L.J.). 

(e)  Expansion  of  Exceptions  in  a  Bill  of  Lading  by  the  Charter-party. 

"  There  are  many  cases  as  to  what  is  brought  into  the  bill  of 
lading  by  this  general  reference  to  the  charter-party  ['other 
conditions  as  per  charter-party'].  It  brings  in  only  those  clauses 
of  the  charter-party  which  arc  applicable  to  the  contract  contained 
in  the  bill  of  lading  ;  and  those  clauses  of  the  charter-party  cannot 
be  brought  in  which  would  alter  the  express  stipulations  in  the  bill 
of  lading"  {Gardner  v.  Trechmann  (1884),  15  Q.  B.  D.  154,  at 
p.  157  :  Brett,  M.U.). 

"  All  Other  Conditions  as  per  Charter-party."  * 

The  expression  "  paying  freight  for  the  said  goods  and  all  other 
conditions  as  per  charter-party,"  is  meant  to  bring  in  only  those 
conditions  which  will  apply  to  the  person  who  has  taken  the  bill  of 
lading,  and  in  taking  delivery  of  the  cargo,  such  as  payment 
of  demurrage,  the  payment  of  freight,  the  manner  of  paying  and 
so  on,  but  it  is  by  no  means  to  be  taken  to  incorporate  all  the 
conditions  of  the  charter-party. 

1.  "  In  liussell  V.  Niemann  (1864),  17  C.  B.  (N.s.)  163,  one  of 
the  questions  was,  whether  the  exception  contained  in  the  bill  of 
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market  arises  from  a  transmission  to  a  wrong  point  the  rule  stated  does  not 
apply  (Monteith  v.  Merchants'  Despatch  Company,  1  0.  R.  47).  "  I  assume  it  to 
be  law  that  damages  for  the  fall  in  the  market  value  are  recoverable  as  between 
parties  generally  dealing  in  the  buying  and  selling  of  the  article  where  the 
vendee  by  the  vendor's  default  is  unable  to  obtain  possession  or  control  of 
the  article  purchased.  I  also  think  the  carrier  is  liable  for  loss  by  fall  in 
market  value  where  the  damage  is  ca>iscd  not  by  delay  in  ocean  or  other 
transit,  but  by  wrongful  delivery  at  a  wrong  point  and  detention  arising 
therefrom  "  {Hagarty,  C.J. :  ibid.). 
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lading  was  expanded  by  the  exception  in  the  charter-party.  The 
exception  in  the  bill  of  lading  was  the  '  act  of  God,  the  King's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  what  nature  and  kind  soever, 
exc(>ptiHl.'  The  exception  in  the  charter-party  was  the  '  act  of  God, 
enemies,  fire,  restraint  of  princes,  and  all  and  every  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  and 
kind  soever,  during  the  said  voyage,  excepted.'  After  the  exception 
in  the  bill  of  lading  were  the  words,  '  paying  freight  for  the  said 
goods,  and  all  other  conditions  as  per  charter-party.'  W'dles,  J.,  in 
giving  judgment,  said  [at  p.  177]  :  '  We  now  proceed  to  dispose 
of  the  second  [point],  which  is,  whether  the  exception  contained  in 
the  bill  of  lading  is  expanded  by  the  exception  in  the  charter-party. 
That  depends  upon  whether  the  words  'and  other  conditions  as 
per  charter-party,'  include  all  the  stipulations  and  conditions 
contained  in  that  instrument,  or  whether  they  are  not  limited 
to  conditions  ejusdem  rienens  with  that  previously  mentioned,  viz., 
payment  of  froiglit, —  conditions  to  he  performed  }>}j  the  receiver  of  the 
ijonds.  It  is  a  more  question  of  language  and  construction  ;  and, 
we  tliiidi  it  enough  to  ti^^y  that  the  latter  is  the  construction  which 
we  put  upon  these  words.'  Here  is  a  distinct  decision  of  Willes, 
Bi/les,  and  Keathiff,  JJ.  If  this  case  has  not  been  overruled,  and 
there  is  no  other  case  inconsistent  with  it,  it  remains  law, 
and  governs  the  present  case.  It  was  suggested  tluit  Grai/  v.  Carr 
(1871),  L.  R.  6  Q.  B.  522,  is  inconsistent  with  it.  It  is  not  in  any 
way  inconsistent.  Bussell  v.  Niemann  (1864),  17  C.  B.  (n.s.)  163 
was  cited  in  argument,  but  was  not  referred  to  in  any  of  the 
judgments.  Grai/  v.  Carr  (1871),  L.  R.  6  Q.  B.  522  was  in 
the  Exchequer  Chamber,  and  was  decided  in  1871  ;  linssell  v. 
Niemann  (1864),  17  C.  B.  (N.s.)  163,  in  1864.  It  is  scarcely 
conceivable  that  Willes,  J.,  who  concurred  in  the  judgment  given 
by  Brett,  J.,  describing  it  as  a  judgment  written  with  such  fresh 
and  accurate  acquaintance  with  the  mercantile  and  maritime  law 
applicable  to  the  subject,  tliat  he  would  not  attempt  to  add 
anything  to  it,  should  have  forgotten  his  previous  decision  which 
had  been  cited  before  him,  or  meant  to  overrule  it,  or  thought  the 
case  he  was  then  deciding  inconsistent  with  it.  Bussell  v.  Niemann 
is  entirely  in  accordance  with  Grai/  v.  Carr  (1871),  L.  R.  6  Q.  B. 
522  ...  I  will  only  add  that  Russell  v.  Niemann  (1864), 
17  C.  B.  (n.s.)  163,  was  recognized  and  approved  of  in  Taylor  v. 
Perrin,  an  unreported  case  in  the  House  of  Lords,  the  shorthand 
writer's  notes  of  which  I  have  seen.  Lord  O^IIagan  described 
Bussell  V.  Niemann  (1864),  17  C.  B.  (N.s.)  163  as  a  perfectly 
well-decided  case.     Lord  Blackburn  said  :  '  The  case  which  has 
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been  referred  to  (Russell  v.  Metnann  (1864),  17  C.  B.  (n.s.)  163) 
in  which  Willes,  J.,  |i;ave  jud;^ment,  us  it  ajjpears  to  nio  perfectly 
correctly  decided  that  the  reference  to  the  charter-party  is  meant 
to  hv'm<y  in  thoise  conditions  which  would  apply  to  the  person  who 
has  taken  the  bill  of  lading,  and  in  takinji;  delivery  of  the  cargo, 
such  as  payment  of  demurrage,  the  payment  of  freight,  the  manner 
of  paying,  and  so  on,  but  is  by  no  means  to  be  taken  to  incorporate 
all  the  conditions  ■)f  the  charter-party '  "  (Serraino  and  Sons  v. 
Campbell,  [J  891]  1  Q.  B.  283,  at  pp.  292—295  :  Lopes,  L.J.). 

2.  "'Now,  there  is  a  body  of  authority  which  has  established 
conclusively  that  the  words  in  a  bill  of  lading,  '  they  paying  freight 
for  the  goods  and  all  other  conditions  as  per  charter-party,'  do  not 
incorporate  all  the  conditions  of  the  charter-party,  but  only  those 
conditions  '  which  would  apply  to  the  person  who  has  taken  the 
bill  of  lading,  and  in  taking  delivery  of  the  cargo  such  as  payment 
of  demurrage,  the  payment  of  freight,  the  manner  of  paying,  and 
so  on.'  These  are  not  my  words,  but  the  words  of  Lord  Blackburn 
in  the  House  of  Lords  in  Taylor  v.  Perrin  [an  unreported  case,  see 
supra'].  It  would  be  mere  waste  of  time  to  go  through  all  the  cases 
upon  this  question,  especially  as  this  was  done  by  the  late  Kay,  L.J., 
in  this  court  in  the  year  1890  in  the  case  of  Serraino  v.  Campbell, 
[1891]  1  Q.  B.  283  ...  If  ever  there  was  a  rule  of  con- 
struction laid  down  and  settled  by  overwhelming  and  conclusive 
authority,  from  the  House  of  Lords  downwards  to  the  court  of 
first  instance,  it  is  this  "  (Diederichsen  v.  Farqtiharson  Brotliers, 
[1898]  1  Q.  B.  150,  at  pp.  153,  154  :  A.  L.  Smith,  L.J.). 


<f)  Form  of  a  Bill  of  Lading. 

Shipped  in  good  order  and  condition  by  A.B.,  in  and  upon  the 
good  ship  called  The  Foam,  whereof  CD.  is  master,  now  riding  at 
anchor  in  the  River  Thames  and  bound  for  Barcelona,  in  Spain,  20 
bales,  containing  100  pieces  of  broad  cloth,  marked  and  numbered 
as  pci  margin  ;  and  are  to  be  delivered  in  the  like  good  order  and 
condition  at  Barcelona  aforesaid  'the  act  of  God,  the  Queen's 
enemies,  restraint  of  princes  and  rulers,  fire  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of 
whatever  nature  and  kind  soever,  excepted)  unto  E.F.  or  to  his 
order  or  assigns,  he  or  they  paying  for  the  said  goods  per 

piece  freight,  with  primage  and  average  accustomed.  In  witness 
whereof  the  master  or  purser  of  the  said  ship  hath  affirmed  to  3 
bills  of  lading  of  this  tenor  and  date  one  of  which  bills  being 
accomplished  the  others  are  to  stand  void. 

Dated  at  London,  the  day  of  ,  1900. 
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(g)  Bill  of  Lading,  its  Office,  Nature,  and  what  it  is  Evidence  of. 

(i.)  The  primary  office  and  purpose  of  a  bill  of  lading  is  to  express 
the  terms  of  the  contract  between  the  shipper  and  shipowner. 

(ii.)  Where  there  is  a  charter-party,  as  between  the  shipowner 
and  the  charterer,  the  bill  of  lading  may  be  merely  in  the  nature 
of  a  receipt  for  goods. 

(iii.)  Where  the  bill  of  lading  differs  from  the  charter-party,  as 
between  the  shipowner  and  the  shipper,  at  least  the  charter-party  is 
binding. 

(iv.)  Where  the  bill  of  lading  diflfers  from  the  charter-party  and 
is  endorsed  over,  as  between  the  shipowner  and  the  indorsee,  the 
bill  of  lading  must  be  considered  to  contain  the  contract. 

(v.)  Where  there  is  no  charter-party,  as  between  the  shipowner 
and  the  grantee  of  the  bill  of  lading,  the  bill  of  lading  is  evidence 
of  the  terms  of  the  contract  for  the  carriage  of  the  goods  received 
by  the  master.  (140) 

The  principles  above  expressed  seem  to  be  established  by  the 
following  judicial  rationale  : 

1.  "It  [a  bill  of  lading]  is  a  receipt  for  the  goods,  stating  the 
terms  on  which  they  were  delivered  to  and  received  by  the  ship, 
and  therefore  excellent  evidence  of  those  terms,  but  it  is  not  a 
contract.  That  has  been  made  before  the  bill  of  lading  was  given. 
Take  for  instance  goods  shipped  under  a  charter-party,  and  a  bill 
of  lading  differing  from  the  charter-party  ;  as  between  shipowner 
and  shipper  at  least  the  charter-party  is  binding  :  Gledstanes  v.  Allen 
(1852),  12  C.  B.  202 '"  {f'ewell  v.  Burdick  (1884),  10  App.  Cas.  74, 
at  p.  105  :  Lord  Brarmcell ;  cited  by  Manisty,  J.,  in  Rodoconachi  v. 
Milburn  Brothers  (1886),  17  Q.  B.  D.  316,  at  p.  320).  (141) 

Canadian  Cases. 

(140)  A  box  was  put  on  board  the  defendant's  steamer,  some  of  the  men 
employed  on  the  steamer  assisting  to  carry  it  on  board.  It  was  not  delivered 
to  any  officer  of  the  boat,  but  as  the  steamer  was  starting,  a  bill  of  lading  for 
it  was  handed  to  the  purser.  The  box  bein<{  lost,  it  was  held  that  defendant 
was  liable,  for  tlie  bill  of  lading  was  notice  that  the  shipper  considered  the 
box  as  being  on  board,  and  this  should  have  been  ascertained  after  the  steamer 
had  sailed  {Rowland  v.  Bethune,  13  U.  C.  Q.  B.  270 ;  see  also  Beard  v.  Steele, 
34  U.  C.  Q.  B.  53). 

(141)  In  an  action  for  the  recovery  of  the  freight  and  a  quantity  of  iion, 
carried  in  plaintiffs  ship  from  London  to  St.  John,  it  appeared  that  the  iron 
was  shipped  by  D.  C.  and  Co.,  of  England,  who  received  from  the  master  the 
usual  bill  of  lading,  in  which  the  goods  were  made  deliverable  to  the  order 
of  ]).  G.  and  Co.  on  paying  freight.  On  arrival  of  the  ship  in  St.  John, 
defendant,  to  whom  the  bill  of  lading  had  been  sent,  claimed  the  iron  as  his 
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2.  "  It  is  true  that,  where  there  is  a  charter-party,  as  between 
the  shipowner  and  the  charterer  tlie  bill  of  lading  may  bo  merely 
in  the  nature  of  a  receipt  for  thf  p;ood3,  'jecausn  all  tho  other  terms  of 
the  contract  of  carria^fo  between  them  are  contained  ir  the  charter- 
party  ;  and  the  bill  of  lading  is  merely  f^iven  as  betwen  them  to 
enable  the  charterer  to  deal  with  the  goods  while  in  the  course  of 
transit  ;  but,  where  the  bill  of  lading  is  indorsed  over,  as  between 
the  shipowner  and  the  indorsee  the  bill  of  lading  must  be  con- 
sidered to  contain  the  contract,  because  the  former  has  given  it 
for  the  purpose  of  enabling  the  charterer  to  pass  it  on  as  the 
contract  of  carriage  in  respect  of  the  goods.  Where  there  is  no 
charter-party,  as  between  the  grantee  of  the  bill  of  lading  and  the 
shipowner,  the  bill  of  lading  is  no  doubt  a  receipt  for  the  goods, 
and  as  such,  like  any  other  receipt,  it  is  not  conclusive,  for  it  may 
be  controverted  by  evidence  shewing  that  the  goods  were  not 
received  ;  the  question  whether  it  will  be  more  than  a  receipt 
as  between  the  shipper  and  shipowner  depends  on  whether  tl- 
captain  has  received  the  goods,  for  he  has  no  authority  to  make  a 
contract  of  carriage  to  bind  the  shipowner,  except  in  resjject  of 
goods  received  by  him.  If  the  goods  have  not  been  received,  the 
bill  of  lading  cannot  contain  the  terms  of  a  contract  of  carriage 
with  respect  to  them  as  against  the  shipowner.  But,  if  the  goods 
have  been  received  l)y  the  captain,  it  is  the  evidence  in  writing  of 
what  tho  contract  of  carriage  between  the  parties  is  ;  it  may  be 
true  that  the  contract  of  carriage  is  made  before  it  is  given,  because 

Canadian  Cases, 

own,  and  explained  to  plaintiff  that  D.  C.  and  Co.  had  omitted  to  indorse  the 
bill  of  ladinj?.  He  also  tendered  the  freight.  Plaintiff  still  declined  to  deliver 
the  Roods  without  an  indorsed  bill  of  lading.  The  iron,  however,  was  landed 
on  the  wharf,  and  it  was  shown  that  one  J.,  a  tide  waiter,  weighed  it  by 
defendant's  direction,  and  it  was  hauled  to  the  railway  station  by  one  C,  who 
was  paid  for  the  hauling  by  defendant.  Subsequently  the  jilaintiff  rendered 
a  bill  for  the  freight  to  defendant,  who  replied  that  he  had  tender?''  the 
freight : — Held,  that  under  these  circumstances,  the  jury  were  justified  in  I  .ing 
an  implied  contract  on  defendant's  part  to  pay  the  freight  (Ferguson  v. 
Domville,  19  N.  B.  R.  576). 

"  When  a  court  has  to  find  a  contract  in  a  correspondence,  and  not  in  one 
particular  note  or  memorandum  formally  signed,  the  whole  of  what  has 
passed  between  the  parties  must  be  taken  into  consideration  (The  North- 
Western  Transportation  Co.  v.  McKcnxie,  25  S.  C.  R.  47).  When  a  party  to  a 
transaction  receives  a  customary  document  under  circumstances  whicli,  by  the 
ordinary  usage  of  business  would  ordinarily  lead  him  to  inler  that  it  forms  a 
record  of  the  contract,  he  cannot  very  well,  in  ordinary  circumstances,  escape 
from  its  binding  operation  (in  tlie  absence  of  fraud  or  mistake)  merely  upon 
the  ground  that  he  did  not  read  it.  But  the  like  conclusion  does  not  follow 
when  it  is  sought  to  vary  terms  of  a  prior  mutual  assent  by  a  formal  document 
given  out  of  the  usual  course  of  business  "  (King,  J, :  ibuh,  ante,  p.  597). 
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it  would  generally  be  made  before  the  goods  are  sent  down  to  the 
ship  :  but  when  the  goods  arc  put  on  board  the  captain  has  autho- 
rity to  reduce  tliat  contract  into  writing  :  and  then  the  general 
doctrine  of  law  is  applicable,  by  which.,  where  the  contract  has  been 
reduced  into  a  writing  which  is  intended  to  constitute  the  contract, 
parol  evidence  to  alter  or  qualify  the  effect  of  such  writing  is  not 
admissible,  and  the  writing  is  the  only  evidence  of  the  contract, 
except  where  there  is  some  usage  so  well  established  and  generally 
known  that  it  must  bo  taken  to  be  incorporated  with  the  contract. 
In  the  case  of  Fraser  v.  Telef/raph  Construction  Co,  (1872),  L.  R. 
7  Q.  B.  5t)6,  at  p.  571,  Blackburn,  J.,  held  that  a  bill  of  lading  must 
be  taken  to  be  the  contract  under  which  the  goods  were  shipped. 
In  Chartered  Mercantile  Bank  of  India  v.  Netherlands  India  Steam 
Navigation  Co.  (1883),  10  Q.  B.  D.  521, 1  expressed  the  same  view 
that  I  am  now  expressing  as  to  the  nature  of  a  bill  of  lading.  In 
Gli/n,  Mills  and  Co.  v.  I'Jast  and  West  India  Bock  Co.  (1882),  7  App. 
Cas.  591,  Lord  Selhorne  said,  at  p.  596,  '  Everyone  claiming  as 
assignee  under  a  bill  of  lading  must  be  bound  by  its  terms,  and  by 
the  contract  between  the  shipper  of  the  goods  and  the  shipowner 
therein  expressed.  The  primary  office  and  purpose  of  a  bill  of 
lading,  although  by  mercantile  law  and  usage  it  is  a  symbol  of  the 
right  of  property  in  the  goods,  is  to  express  the  terms  of  the 
contract  between  the  shipper  and  the  shipowner.'  The  terms  of 
the  Bills  of  Lading  Act  [1855  (18  &  19  Vict.  c.  Ill)]  shew  that 
the  legislature  looked  upon  a  bill  of  lading  as  containing  the  terms 
of  the  contract  of  carriage  "  {Leduc  v.  Ward  (1888),  20  Q.  B.  D.  475, 
at  pp.  479,  480 :  Lord  Eslwr,  M.R.). 

Three  Bills  of  Lading, 

*'  One  of  lohich  hills  being  accomplislied  the  otliers  are  to  stand  void." 

(i.)  It  is  for  the  benefit  of  the  shipper  or  of  the  consignee  that 
there  are  three  parts  of  a  bill  of  lading. 

(ii.)  It  is  for  the  benefit  and  security  of  the  shipowner  that  the 
words  above  are  inserted  in  a  bill  of  lading, 

(iii.)  The  first  copy  of  the  bill  of  lading,  properly  indorsed  for 
value,  with  an  intent  to  pass  the  property  passes  the  property,  no 
other  copy  of  the  bill  of  lading  subsequently  indorsed  has  any  effect 
in  passing  the  property  at  all. 

(iv.)  It  is  for  the  assignee  to  give  notice  of  his  title  to  the 
shipowner. 

(v.)  The  true  owner  of  the  goods  can  sue  the  person  into  whose 
possession  the  goods  go  ;  yet  he  cannot  sue  the  captain  or  the 
shipowner    who    delivers    the    goods    to    anyone    else    upon    a 
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subspqnent  copy  of  the  Mil  of  lading  fnuulv'^ntly  indorsed  by 
the  consignor.  (142) 

Canadian  Cases. 

(142)  Tlie  i>l(iintiffH,  a  1)an1<ing  company  doing  business  at  Clmrleston,  S.  C, 
were  assignees  of  a  bill  of  lading  for  one  Imudred  casks  of  aj)irits  of  turpentine, 
and  five  hundred  and  one  barrels  of  rosin,  for  wliicli  tln-y  had  discounted  the 
shipper's  draft  on  R.,  of  St.  J(din,  N.  B.,  the  consignee.  Tiny  forwarded  the 
draft  to  their  agents  witb  instructions  to  deliver  the  bill  of  lading  to  R.  when 
the  draft  was  paid.  The  draft  was  dated  August  2nd,  1875,  and  was  payable 
twenty  day.s  after  date.  R.  accepted  the  draft,  but  did  not  pay  the  same,  and 
the  bill  of  lading  was  retained  by  plaintilfs'  agents.  The  invoice  was  sent 
from  Cliarleston  to  R.,  to  whom  the  cajitain  of  the  vessel  by  which  the  goods 
were  shipped,  delivered  the  goods  without  the  production  of  tlie  bill  of  lading. 

Subsequently  R.  delivered  ninety  barrels  of  the  turpentine  to  the  defendants, 
who  were  auctioneers,  for  the  i)urpose  o  being  sold  by  the  defendants  on 
account  of  R.,  upon  which  they  advanced  to  R.  1,000  dollars.  The  defendants, 
alter  advertising  the  sale,  sold  the  goods  at  public  auction,  and  paid  the 
balance  of  the  net  proceeds  to  R.  on  September  24th,  1875.  The  turjientine 
had  been  taken  out  of  the  vessel  and  landed  and  warehoused  several  days 
before  delivery  to  defendants,  and  defendants  did  not  know  that  R.  had  not 
possession  of  the  bill  of  lading  until  October  21st,  1875,  when  the  plaintilfs, 
by  notice  in  writing,  demamled  the  turpentine  of  them  : — Held,  that  plaintiffs 
were  entitled  in  an  action  of  trover  to  recover  from  defendants  the  value  of 
the  turpentine  (People's  National  Bank  v.  Stewart,  19  N.  B.  R.  26H). 

"  The  property,  previous  to  being  shipped,  was  in  C.  He  was  under  no 
obligation  to  transfer  it  to  R.  The  fact  of  R.  writing  him  to  purchase  the 
goods,  and  draw  on  him  for  amount  of  invoice,  gave  R.  no  property  in  the 
goods.  C.  owning,  had  a  perfect  right  to  say  he  would  ship  the  goods,  drawing 
on  R.  for  amount  of  invoice,  and  retain  liis  property  in  them  until  the  amount 
of  invoice  was  paid.  On  the  other  hand,  R.,  when  the  bill  was  presented  for 
his  acceptance,  had  a  perfect  right  to  decline  accepting  it  until  he  should  get 
the  bill  of  lading.  C.  i)iotected  his  property  by  withh(jlding  the  bill  of 
lading,  which  he  had  a  right  to  do  ;  and  R.  thought  proper  to  accept  the  bill 
of  exchange  without  getting  the  bill  of  lading,  which  he  need  not  have  done. 
By  the  bill  of  lading  C.  controlled  the  possession  of  the  captain,  and  made  him 
accountable  to  deliver  the  goods  according  to  its  teruis — it  was  the  symbol  of 
property,  and  the  holder  retained  the  property  of  the  goods  in  himself.  It 
was  not  inconsistent  with  the,  statement  in  the  invoice  that  the  goods  were 
shipped  by  order  of  and  on  account  of  R.  The  jits  disponendi  was  still  reserved 
to  the  shipper  through  the  medium  of  the  bill  of  lading.  Having  this  property 
and  control  of  possession,  C,  by  indorsement  of  the  bill  of  lading,  transferred 
it  to  the  plaintiffs,  together  with  the  then  unaccepted  draft  on  R.  By  this  tliey 
became  the  absolute  owners  of  the  goods,  and  could  deal  witli  them  as  they 
plea«ed.  It  was  competent  for  them  to  permit  the  goods  to  go  into  R.'s 
possession  on  his  acceptance  of  the  draft,  or  to  hold  their  property  in  them 
until  they  were  paid  for,  and  they  a<l()j)ted  the  latter  course  by  forwarding  the 
draft  to  the  Shawmut  Bank,  of  Boston,  taking  the  precaution  of  instructing 
them  not  to  part  with  the  bill  of  lading  until  the  draft  was  paid.  Several 
other  cases  were  cited  on  the  argument  tending  to  a  confirmation  of  the 
doctrine  that  the  shipper  or  indorsee  of  the  bill  of  lading  hold  tlie  right  to 
the  goods  shipped  under  it"  {ibid.  :  lyitmore,  J.  In  re  Coleman,  ante,  p.  598  ; 
Wisconsin  Marine  Co.  v.  Bank  B,  N.  A.,  21  U.  C.  Q.  B.  284). 
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Theao  propositions  uro  in  accordance  with  tho  authorities  next 
referred  to. 

1.  "  It  is  for  tho  benefit  of  tho  shipper  *hut  the  vif:;ht  to  take 
delivery  of  tho  floods  is  made  assi^rnalde,  and  it  is  for  tlio  benefit 
and  security  of  tho  shipowner  that  when  several  bills  of  ladin^T, 
all  of  the  same  tenor  and  date,  are  given  as  to  tho  same  goods,  it  is 
provided  that  '  the  one  of  theses  bills  being  accomplished  the  others 
are  to  stand  void.'  It  would  bo  neither  reasonable  nor  ecpiitable, 
nor  in  acoordanco  with  the  terms  of  such  a  contract,  that  an 
assignment,  of  which  the  s]iij)owner  has  no  notice,  should  prevent 
a  bona  fide  delivery  under  one  of  the  bills  of  lading,  produced  to 
him  by  tho  person  named  on  the  face  of  it  as  entitled  to  delivery 
(in  the  absence  of  assignment),  from  being  a  discharge  to  the  ship- 
owner. Assignment,  being  a  change  of  title  since  the  contract,  is 
not  to  bo  presumed  by  the  shipowner  in  the  absence  of  notice,  any 
more  than  a  change  of  title  is  to  bo  presumed  in  any  other  case 
when  the  original  party  to  a  contract  comes  forward  and  claims  its 
performance,  the  other  party  having  no  notice  of  anything  to 
displace  his  right.  He  has  notice  indeed  that  an  assignment  is 
possible,  but  he  has  no  notice  that  it  has  taken  place.  There  is  no 
proof  of  any  mercantile  usage  putting  tho  shipowner,  in  such  a 
case,  under  an  obligation  to  inquire  whether  there  has  in  fact  been 
an  assignment  or  not ;  and,  in  the  absence  of  such  usage,  I  am  of 
opinion  that  it  is  for  the  assignee  to  give  notice  of  his  title  to  the 
shipowner,  if  he  desires  to  make  it  secure,  and  not  for  the  ship- 
owner to  make  any  such  inquiry.  This  conclusion  is  in  accordance 
with  the  authorities  which  will  be  referred  to  by  my  noble  and 
learned  friend,  and  also  with  the  principle  of  such  decisions  as 
those  in  your  Lordships'  House  in  Shaiv  v.  Foster  (11372),  L.  II. 
5  H.  L.  321,  and  London  and  County  Banking  Co.  v.  Ratdiffe 
(18«1),  6  App.  Cas.  722,  at  p.  729"  (Gli/n,  Mills  ^-  Co.  v.  East 
and  West  Imlia  Dock  Co.  (1882),  7  App.  Cas.  591,  at  p.  596  : 
Lord  Selbortie,  L.C.). 

2.  "  But  the  confusion,  the  difficulty,  and  embarrassment  have 
arisen  from  there  not  being  what  I  have  supposed,  one  title  deed, 
but  there  being  more  than  one,  in  this  case  three  parts  of  the  title 
deed,  that  is  to  say  of  the  bill  of  lading.  I  asked  the  question, 
For  whose  benefit  is  it  that  there  are  those  three  parts  ?  certainly 
not  for  the  benefit  of  the  shipowner,  or  for  the  benefit  of  tho  master. 
To  them  the  presence  of  three  parts  of  the  bill  of  lading  is  simply 
an  embarrassment.  It  is  for  the  benefit  of  the  shipper  or  of  the 
consignee.  I  do  not  stop  to  inquire  whether  to  them  it  is  really  a 
benefit  or  whether  at  this  time  of  day  (many  if  not  all  of  the  reasons 
for  having  bills  of  lading  in  parts  being  very  much  modified)  it 


f*' 


/5 


k 


W: 


618 


DAILMRNTS   FOR   RRWARD. 


would  not  bo  liettor  for  every  one  tliat  thoro  should  be  only  ono 
part  ;  that  is  a  r|uostion  for  tho  niorcantile  world  to  consider.  It  is 
quite  sufficient  for  nio  to  say  that  it  is  certainly  not  for  the  benefit 
or  for  the  convenience  of  the  shipowne  ■  or  of  the  master  that  there 
are  three  parts  of  the  bill  of  lading"  (ih/il,,  at  p.  Sill) :  Earl  CaiviiK). 

3.  "  I  have  never  been  able  to  learn  why  merchants  and  ship- 
owners continue  the  practice  of  makin<j  out  a  bill  of  ladinij  in 
parts.  I  should  have  thoujrht  that,  at  Icust  since  the  introduction 
of  quick  and  rofrular  communication  by  steamers,  and  still  more 
since  the  establishment  of  tho  electric  telen;raph,  every  purpose 
would  bo  answered  by  makinn;  one  l)ill  of  lading  only  which 
should  be  the  sole  document  of  title,  and  taking  as  many  copies, 
certified  by  the  master  to  be  true  copies,  as  it  is  thought  convenient ; 
those  copies  would  suffice  for  every  legitimate  pur[)ose  for  which 
tho  other  parts  of  the  bill  can  now  be  applied,  but  could  not  be 
used  for  the  purpose  of  pretending  to  be  [the]  holder  of  a  bill  of 
lading  already  parted  with.  However,  whether  because  there  is 
some  practical  benefit  of  which  I  am  not  aware,  or  because,  as  I 
suspect,  merchants  dislike  to  depart  from  an  old  custom  for  fear 
that  the  novelty  may  produce  some  unforeseen  effect,  bills  of  lading 
are  still  made  out  in  parts,  and  probably  will  continue  to  be  so 
made  out.  So  long  as  this  practice  continues,  it  is  of  vast  impor- 
tance not  to  unsettle  the  jjrinciples  which  have  been  already 
settled  ;  and  when  a  new  case  has  to  be  decided  it  is  desirable  to  be 
very  cautious  as  to  what  principles  are  applied  {Ibid,,  at  p.  G05  : 
Lord  Blackburn). 

4.  "  Now  the  House  of  Lords,  as  I  understand  the  case  of  Glijn, 
Mills  Sf  Co.  v.  East  and  West  India  Dock  Co.  (1882),  7  App.  Cas. 
591,  distinctly  stated  that  the  old  law  with  regard  to  tho  passing  of 
property  by  bills  of  lading  was  not  altered,  and  that  the  first 
copy  of  the  bill  of  lading,  properly  indorsed  for  value,  with  an 
intent  to  pass  the  property,  passed  the  property,  and  that  no  other 
copy  of  the  bill  of  lading  subsequently  indorsed  would  have 
any  effect  in  passing  tho  property  at  all.  They  held  only  that 
although  the  true  owner  of  tho  goods  could  sue  the  person  into 
whose  possesion  the  goods  had  gone,  because  tho  goods  were  his, 
yet  that  he  could  not  sue  the  captain  or  the  shipowner  ;  because 
when  he  took  the  property  in  the  goods  by  virtue  of  the  indorse- 
ment of  the  first  copy  of  the  bill  of  lading,  he  took  it  subject  to 
this  contingency,  that  if  the  goods  were  delivered  by  the  captain 
to  anybody  else  U[)on  a  subsequent  copy  of  the  bill  of  lading 
fraudulently  indorsed  by  the  consignor,  he  could  not  sue  the  ship- 
owner, but  he  could  sue  anybody  else  who  dealt  with  tho  goods 
which  were  his  property  "  {Sanders  v.  Maclean  (1883),  11  Q.  B.  D. 
327,  at  p.  335  :  Brett,  M.U.). 
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(h)  Masters'  Authority  at  Oommon  Law  to  give  and  sign 
Bills  of  Lading. 

(i.)  A  master's  signature  to  the  bills  of  lading  is  sufficient  evi- 
dence of  the  truth  of  their  contents  to  throw  upon  the  master's 
princi|)al  the  onus  of  falsifying  them.  (lliJ) 

(ii.)  A  master  has  a  general  authority  to  make  contracts  to  cnrry 
goods  on  freight,  but  not  to  l)ind  his  owners  by  a  contract  to  carry 
freight  free.  If  he  has  a  more  limited  authority  shippers  must  bo 
informed  of  it. 

(iii.)  A  bill  of  lading  ought  not  to  be  signed  until  the  goods  are 
on  board. 

(iv.)  A  master  has  no  right  to  give  and  sign  bills  of  lading  for 
goods  not  on  board. 

(v.)  A  bill  of  lading  is  prlmd  facie  evidence  of  the  quantities  of 
goods  shipped. 

(vi.)  A  master  has  a  general  authority  to  sign  a  bill  of  lading  and 
acknowledge  the  nature,  quality,  and  condition  of  the  goods  shipped. 

1.  "  He  [the  master  of  a  ship]  may  make  contracts  to  carry 
goods  on  freight,  but  cannot  bind  his  owners  by  a  contract  to 
carry  freight  free.  So,  with  regard  to  goods  put  on  board,  he  may 
sign  a  bill  of  lading,  and  acknowledge  the  nature  and  quality  and 
condition  of  the  goods.  Constant  usage  shews  that  masters  have 
that  general  authority  ;  and,  if  a  niore  limited  one  is  given,  a  party 
not  informed  of  it  is  not  aftcctcd  by  such  limitation.  '  The  master 
is  a  general  agent  (14-1)  to  perform  all  things  relating  to  the  usual 
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(143)  "The  master  is  the  proper  person  to  sign  a  bill  of  lading,  both  by 
custom  and  by  statute,  for  he  is  the  principal  in  charge,  and  represents  the 
owner  or  ad'reightor  of  the  vessel ;  but  if  he  is  not  on  board,  the  officer  in 
char^'e  may  give  receipts  for  freight  and  instruments  of  that  nature"  {Royal 
Canadian  Bank  v.  Carruthers,  28  U.  C.  Q.  B.  578). 

(144)  Defendant's  vessel  was  chartered  to  R.  and  Co.  to  carry  a  cargo  of 
lumber  fiom  Annapolis,  N.  S.,  to  ports  in  South  America  at  a  stipulated 
price  per  thousand.  The  charter-party  contained  the  two  following  clauses  : 
(a)  "  Bills  of  lading  to  be  signed  at  any  rate  of  freight  without  prejudice  to 
tliis  charter-party,  but  not  less  than  the  chartured  rate."  (6)  "  It  is  agreed 
tliat  the  charter-pa  'tv  is  entered  into  by  the  charterers  for  account  of  another 
party  ;  their  responsibility  ceases  as  soon  as  the  cargo  is  on  board,  the  vessel 
holding  an  absolute  lien  for  all  freiglit,  dead  freight  and  demurrage."  The 
master,  claiming  tliat  the  lay  days  provided  by  the  charter-party  for  loading 
had  been  exhausted,  and  th.at  tlie  ship  was  entitled  to  be  jiaid  demurrage, 
refused  to  sign  the  bills  of  lading  when  they  were  presented  to  him,  or  to  give 
up  the  cargo,  except  upon  payment  of  the  demurrage  demanded  : — Held,  that 
the  master  was  bound  either  to  sign  the  bills  of  lading  or  to  give  up  the  cargo, 
and  that  his  refusal  to  do  so  was  a  breach  of  the  charter-party  : — Held,  also, 
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employmont  of  his  nliip  :  mid  tlio  autlioritv  of  hucH  nn  ngont  to 
perforin  all  tliin^«  vsiial  in  the  litw  of  hiiglncss  in  which  he  is 
emploiiM,  cannot  l)o  limited  hy  any  private  order  or  discM'etion  not 
known  to  any  party  dealing  with  liini '  (Smith's  Mercantile  Law, 
p.  r)!)).  Is  it  then,  usnal,  in  tiie  manaffement  of  a  ship  carryin;^ 
goods  on  frei;flit,  for  the  master  to  ;^ive  a  hill  of  ladin;j;  for  ;j;oo(ls 
not  put  on  hoard  ?  for,  all  parties  concerned  have  a  ri;fht  to 
assume  that  an  aj^ent  has  authority  to  do  all  which  is  usual.  The 
very  nature  of  a  hill  of  ladinj;  shows  that  it  ouj^ht  not  to  ho  signed 
until  the  goods  are  on  hoard  ;  for,  it  I)egin3  hy  describing  them  as 
shipped.  It  was  not  contended  that  such  a  course  is  usual.  In 
Lickharrow  v.  ^faMn(nS7),  2  T.  ]{.(!;{,  /hillei',J.,  says,  at  ])p.  75, 
76,  'A  hill  of  lading  is  an  acknowledgment  hy  the  captain,  of  having 
received  the  goods  on  hoard  his  ship  :  therefore,  it  would  he  a  fraud 
in  the  captain  to  sign  such  a  hill  of  lading,  if  he  had  not  received 
the  goods  on  hoard  ;  and  the  consignee  would  he  entitled  to  his 
action  against  the  captain  for  the  fraud  '"  (Grant  v.  Norway  (1H51), 
10  a  B.  G65,  at  pp.  G87,  G88  :  Jervis,  C.J.  See  also  Co.v  v.  Brtire 
(1886),  18  Q.  B.  D.  147,  at  pp.  151,  152  :  Lord  Esher,  ^lM.,post, 
pp.  628,  62'J). 

2.  "  We  think  that,  when  a  captain  has  signed  bills  of  lading 
for  a  cargo  that  is  actually  on  board  his  vessel,  his  power  is 
exhausted  ;  he  has  no  right  or  power,  by  signing  other  bills  of 
lading  for  goods  that  are  not  on  board,  to  charge  his  owner " 
{IIuhberMij  V.  Ward  (1853),  8  Ex.  330,  at  p.  334  :  Pollock-,  C.B.). 

3.  "  My  Lords,  the  first  question  to  bo  considered  is  whether 
there  was  evidence  that  the  cargo  shipped  was  to  the  extent  only 
of  the  quanti<^y  found  to  be  in  the  ship  on  her  arrival  at  Aberdeen. 
On  this  point  your  Lordships  entertained  so  clear  an  opinion  at  the 
close  of  the  argument  of  the  appellants,  that  you  did  not  require 
any  answer  on  the  part  of  the  resjiondent.  It  was  contended,  and 
properly  contended,  by  tlie  learned  counsel  for  the  appellants  that 
the  bills  of  lading  signed  by  the  master  were  prima  facie  evidence 
that  the  quantities  of  bones  mentioned  in  tliem  had  been  received 
on  board  the  vessel.  The  master  is  the  agent  of  the  shipowner  in 
every  contract  made  in  the  usual  course  of  the  employment  of  the 
ship.     And  though  he  has  no  authority  to  sign  bills  of  lading  for 
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that  the  bills  of  lading  tendered  for  signature  gave  the  owners  a  lien  on  the 
cargo  for  all  demurrage  legally  payable  under  the  cesser  clause  of  the  charter 
party  : — Held,  also,  that  neither  plaintiffs  nor  the  coni*ignees  were  liable  to 
pay  demurrage  at  the  port  of  loading  before  the  cargo  was  put  on  board,  and 
that  the  only  parties  tlie  owners  could  look  to  were  the  original  charterers, 
who  were  not  discharged  from  such  liability  by  the  cesser  clause  (Forsyth  v. 
Sutherland,  31  N.  S.  Reps.  391  ;  Erb  v.  6.  fF.  Kail.  Co.,  3  0.  A.  R.  446). 
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a  ^renter  quantity  of  j^oods  than  is  actually  put  on  board,  yot,  as  it 
is  not  to  \){\  presumed  that  he  has  exceeded  his  duty,  his  si^jnaturo 
to  the  Itills  of  lading  is  sufUcient  evidence  of  tho  truth  of  their 
contents  to  throw  upon  tlie  shipowner  the  onus  of  falsifying  them, 
and  proving  that  he  received  a  less  (juantity  of  goods  to  carry  than  is 
thus  acknowledged  by  his  agent"  {McLean  and  Hope  v.  Fleming 
(1«71),  L.  I{.  2  il.  L.'Sc.  12«,at  p.  130  :  Lord  awlmsford).  (Tho 
latter  jtart  of  this  extract  was  cited  by  Lord;  Watson,  in  Smith  Sf  Co.y. 
Bedouin  Steam  Kavi<iation  Co.,  [fsUO]  A.  C.  70,  at  p.  73.) 

4.  "  In  the  particular  case  with  which  your  Lordships  have  to 
deal  there  is  a  receipt  [a  bill  of  lading]  I  am  using  now  popular 
words,  because  I  do  not  think  the  particular  form  in  which  this 
question  arises  ought  to  weigh  much  upon  one's  .ittention  ;  it  is  a 
receipt  for  goods — that  is  what  it  amounts  to — giv^n  by  tho  person 
who  was  authorized  to  give  the  recei|)t  tor  the  goods  for  tho 
express  pur[)OS(!  of  making  evidence  against  the  person  who 
received  them.  Whether  it  is  a  receipt  for  goods,  or  whether  it  is 
a  receipt  for  money,  or  whether  it  is  a  receipt  for  anything  else,  I 
suppose  no  one  can  doubt  that,  without  explanation  and  without 
shewing  that  there  was  some  mistake  made  in  the  receipt,  or  that 
the  receipt  was  given  under  u  mistake,  or  that  it  was  induced  by 
fraud,  tho  conclusion  to  which  any  tribunal  having  that  question 
lietbro  it  must  necessarily  come  is  that  unless  displaced  by  evidence, 
unless  some  such  topic  as  that  is  suggested,  the  ordinary  result 
follows  that  tho  thing  which  was  done  as  an  acknowledgment  of 
the  receipt  must  have  its  due  effect  given  to  it.  In  truth,  if  that 
wore  not  so,  it  would  bo  impossible  to  conduct  business  at  all.  It 
is  true  that  in  the  case  of  this  class  of  mercantile  documents  [bills 
of  lading],  which  has  a  force  and  effect  of  its  own  and  involves  the 
rights  of  other  people,  it  is  more  important  to  assert  what  I  have 
been  suggesting  than  in  the  case  of  other  documents  "  (Smith  ^'  Co. 
v.  Bedouin  Steam  Navigation  Co.,  [1896]  A.  C.  70,  at  pp.  75,  76  : 
Lord  Ilalsburi/,  L.C.). 

5.  "  The  rule  of  law  applicable  to  this  case  appears  to  me  to  be 
settled  beyond  dispute.  The  master  of  a  ship  has  no  authority  to 
grant  bills  of  lading  for  goods  which  were  not  put  on  board  his 
vessel  (145) :  but,  when  he  signs  a  bill  acknowledging  the  receipt  of  a 
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(145)  It  is  not  within  the  scope  of  a  freight  agent's  authority  to  give  false 
and  fraudulent  receipts  for  goods  when  none  were  in  fact  received  {Oliver  v. 
Great  J^estem  Rail.  Co.,  28  U.  C.  C.  P.  143).  Semble,  that  the  Act  33  Vict, 
c.  19,  8.  3,  did  not  apply,  as  the  receipt  did  not  represent  the  goods  to  be 
shipped  on  board  the  train,  but  merely  as  having  been  received  to  be  sent. 

"  I  think  it  is  clear  law  that  the  bailor  who  has  his  goods  delivered  to  the 
master  of  a  vessel  to  be  carried  for  freight,  has  the  personal  liability  of  the 
master  that  this  will  be  properly  done,  as  well  as  that  of  the  owner.    If  the 
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specific  quantity  of  goods,  tho  sliipownor  is  bound  to  deliver  tho 
full  iunount  spocilieil,  unless  ho  can  slunv  that  tho  whole  or  some 
part  of  it  was  in  fact  not  shipped.  If  the  owner  is  abh>  to  satisfy 
that  onus,  by  proving  a  short  shipment,  he  is,  to  that  extent, 
relieved  from  the  obligation  which  would  otherwise  attach  to  him 
under  the  bill  of  lading,  even  in  a  question  with  an  onerous  holder" 
(ibid.,  at  p.  77  :  Lord  Watson). 

(i)  Bills  of  Lading  Act,  1855. 
(18  &  19  Vict.  c.  111.) 

An  Act  to  amend  tho  Law  relating  to  Bills  of  Lading. 

[14th  August  1855.] 

Whereas,  by  the  custom  of  merchants,  a  bill  of  lading  of  goods 
being  transferable  by  endorsement,  the  jiroperti/  in  the  (joods  may 
thereby  pass  to  the  endorsee,  but  nevertlieless  all  rights  in  respect 
of  the  contract  contained  in  the  bill  of  lading  continue  in  the 
original  shipper  or  owner  ;  and  it  is  expedient  that  such  rights 
should  pass  with  the  property  :  And  whereas  it  frequently  happens 
that  the  goods  in  respect  of  which  bills  of  lading  purport  to  be 
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shipper  takes  no  l)ill  of  lading,  the  liability  of  the  master  is  that  of  a  common 
carrier  ;  and  with  a  bill  of  lailing,  it  is  tliat  of  a  common  currier  controlled 
liy  the  contract  in  it,  and  the  person  shipping  the  goods  and  taking  the  bill  if 
lading  has  the  option  to  bring  his  action  on  the  direct  promise  in  the  bill 
of  lading,  or  upon  the  common  law  liability  in  lort ;  and  no  person  other  than 
the  person  to  whom  the  promise  in  the  bill  of  billing  is  made  can  bring  an 
action  on  it ;  for,  although  tht  contract  is  upon  its  face  a  promise  to  deliver 
to  the  promisee's  assigns,  yet  the  contract  itself  is  not  assignable  "  {Bushy  v. 
Winchester,  27  N.  B.  11.  :  Palmer,  J.,  at  p.  240). 

[Since  tlie  passing  of  52  Vict.  c.  30  (D.),  bills  of  lading  may  be  assigned,  and 
the  reference  of  Palmer,  J.,  to  the  assignment  of  bills  of  lading  is  not  now 
law.     See  Murton  v.  Kingston,  ante,  p.  598.] 

"  Although  masters  of  sliips^are  the  agents  of  the  owners,  or  rather,  the 
persons  who  have  the  control,  and  who  direct  the  ship  in  respect  to  the  usual 
employment  of  the  ship,  and  as  such  have  authority  to  bind  them,  yet,  even 
in  contracts  of  that  nature,  he  is  different  from  an  ordinary  agent,  for  he  is 
personally  liable  on  all  such  contracts,  the  jierson  dealing  with  him  taking  the 
option  either  of  suing  him  or  the  owners — he  cannot  hold  both.  This  would 
be  the  rule  respecting  contracts,  but  with  reference  to  torts,  or  with  reference 
to  breach  of  duty  in  the  master,  there  never  was  any  need  of  stretching  the 
common  law  rule,  for  both  princijial  and  agent  are  separately  or  jointly  liable, 
and,  consequently,  actions  have  constantly  been  brought  against  the  nuistor 
and  owners  for  the  negligent  carrying  of  goods,  by  the  vessel  being  improperly 
loaded,  whereby  the  consignee's  goods  were  injured,  or  when  lie  had  not  taken 
care  of  them,  by  which  they  were  lost ;  in  fact,  for  every  breach  of  duty  that 
a  carrier  owed  to  the  owners  of  the  goods"  lulmer,  J.  :  ibid.,  at  pp.  240,  241). 
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signer!  have  not  l)een  buhm  on  board,  and  it  is  proper  that  such 
hills  of  lading  in  the  hands  of  a  bona  fide  holder  for  value  should 
not  be  questioned  hy  tlie  master  or  other  person  signing  the  same  on 
the  ground  of  the  goods  not  haviny;  been  laden  as  aforesaid  :  Be  it 
therefore,  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  S|)iritual  and  Temporal, 
and  C'Ommons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows  : 

All  Riijlits  of  Suit  and  LlahlUties  Transferred 
to  Cons'xjnee  or  Endorsee.  (1-iG) 

Section  1.  (117)  Every  consignee  of  goods  named  in  a  bill  of 
lading,  and  every  endorsee  of  a  bill  of  lading,  to  whom  tJui  property 
in  tlie  (foods  therein  mentioned  shall  pass  upon  or  by  reason  of  such 
consignment  or  endorsement,  shall  have  transferred  to  and  vested 
in  him  all  rights  of  snit,  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself. 

[N.B. — The  words  jn-intid  in  italics  arc,  of  course,  not  so  printed  in  the 
copy  of  the  Queen's  printers ;  it  is  merely  to  call  special  attention  to  theiu 
tliat  they  are  here  so  printed.] 

Saving  of  Riff ht  to  Stop  in  Transitu  and  to  Freiffht  Unaffected. 

Section  2.  (148)  Nothing  herein  contained  shall  prejudice  or  affect 
any  right  of  stoppage  in  transitu,  or  any  right  to  claim  freight 
against  the  original  ship[)er  or  owner,  or  any  liability  of  the 
consignee  or  endorsee  by  reason  or  in  consequence  of  his  being 
such  consignee  or  endorsee,  or  of  his  receipt  of  the  goods  by  reason 
or  in  consequence  of  such  consignment  or  endorsement. 

Canadian  Cases. 

(14G)  The  transfer  of  a  bill  of  lading  for  value  primd  facie  transfers  the 
wliole  property  in  the  goods  mentioned  in  the  bill,  but  tlie  effect  of  this  transfer 
is  always  subject  to  be  controlleil  by  the  inlention  of  the  parlies  {Morton  v. 
McLcod,  1  Russell  and  Cliesley,  N.  S.  Reports,  71). 

(147)  A.N  ACT  RELATING  TO  BILLS  OF  LADING. 
(52  Vict.  c.  30  (D)). 

1.  Every  consignee  of  goods  nam;"!  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein  mentioned 
passes  upon  or  by  reason  of  such  consignment  or  indorsement,  shall  have  and 
be  vested  with  nil  such  rights  of  action,  and  be  subject  to  all  such  liabilities 
ill  respect  of  such  goods  as  if  the  contract  contained  in  the  bill  of  lading  had 
bet'i)  made  with  himself. 

(148)  2.  Nothing  in  this  Act  contained  shall  prejudice  or  affect  any  right  of 
stoppage  in  transitu,  or  any  right  of  an  unpaid  vendor  under  the  Civil  Code 
of  Lower  Canada,  or  any  right  to  claim  freight  against  the  original  shipper  or 
owner,  or  any  liability  of  the  consignee  or  indorsee  by  reason  or  in  consequence 
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Bill  of  Lading  Condusire  Evidence  of  Shipment  except  in 
Certain  Cases. 

Section  3.  (1-49)  Every  bill  of  lading  in  the  hands  of  a  consignee  or 
endorsee  for  valuable  consideration,  representing  goods  to  have  been 

Canadian  Cases. 

of  his  buing  such  consignee  or  indorsee,  or  of  his  receipt  of  the  goods  by  reason 

or  in  consequence  of  such  consignment  or  indoi-sement. 

"  The  law  merchant  sanctions  the  transfer  of  proi)erty  in  transitu,  by  a  mere 
indorsement  and  transfer  of  the  bill  of  lailing.  If  property  can  be  thus 
informally  transferred  by  the  consignor  to  another,  I  see  no  reason  why  the 
cancelling  of  the  indorsement  and  redelivery  of  the  bill  of  lading  to 
the  consignor  should  not  revest  the  property  in  him "  (Stalker  v.  JVeir, 
James'  N.S.  Reports,  248  :  Halliburton,  C.J.). 

(149)  3.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  indorsee  for 
valuable  consideration  representing  goods  to  liave  been  shipped  on  board  a 
vessel  or  train  shall  be  conclusive  evidence  of  such  shipment  as  against  the 
master  or  other  person  signing  the  same,  notwithstanding  that  such  goods,  or 
some  part  thereof,  may  not  have  been  so  shipped,  unless  such  holder  of  the 
bill  of  lading  has  actual  notice  at  the  time  of  receiving  the  same  that  the  goods 
had  not  in  fact  been  laden  on  board,  or  unless  •■  ach  bill  of  lading  has  a  stipu- 
lation to  the  contrary.  Provided  that  the  master  or  other  person  so  signing 
may  exonerate  himself  in  respect  of  such  misrepresentation  by  showing  that 
it  was  caused  without  any  default  on  liis  part,  and  wiioUy  by  the  fault  of  the 
shipper,  or  of  the  holder,  or  of  some  person  under  whom  the  holder  claims. 

"  The  course  of  business  which  seems  to  have  been  adopted  in  every  instance 
was  for  Brown  and  Co.  ;  upon  receiving  a  bill  of  lading  or  shipping  receipt, 
to  draw  on  the  plaintiffs  for  an  advance  on  the  consignment ;  negotiating  the 
draft  with  the  voucher  attached,  through  a  bank  at  Chatham,  by  whom  it  was 
in  due  course  presented  to  the  plaintiffs  for  acceptance,  and  accepted  by  the 
plaintiffs  on  the  faith  of  the  accompanying  voucher.  This  is  the  mode  in 
wliich  a  very  large  ^iroportion  of  the  business  of  the  country  is  transacted,  as 
is  well  known  to  business  men.  It  is  the  subject  of  legislative  recognition, 
the  statute  of  Canada  on  the  subject  (31  Vict.  c.  11)  giving  legal  effect  to  the 
indorsement  of  documents  of  the  class,  including  any  bill  of  lading  or  any 
receipt  given  by  a  carrier  for  cereal  grains,  goods,  wares,  or  merchandize 
delivered  to  any  carrier  for  carriage  from  any  place  whatever  to  any  part  of 
this  Dominion  ;  following  the  earlier  legislation  of  the  Province  of  Canada, 
which  may  now  be  found  in  R.  S.  0.,  c.  ll(j  [now  R.  S.  0.  1897,  c.  145, 
which  is  substantially  the  same  as  the  Dominion  action,  52  Vict.  c.  30],  s.  13,  etc. 
Section  5  [s.  5  is  now  52  Vict.  c.  30  (D)  ]  of  the  same  chapter  of  the  Revised 
Statutes  contains  the  provision  of  the  Ontario  statute,  33  Vict.  c.  19,  which 
followed  the  Imperial  Act,  18  &  19  Vict.  c.  HI,  but  applied  to  bills  of  lading 
representing  goods  to  have  been  shipped  on  board  a  vessel  or  train,  while  the 
Imperial  Act  mentioned  only  a  vessel." 

"  We  must  take  it  to  be  the  fact  that  a  warehouseman  or  carrier  giving  a 
recei[)t  or  bill  of  lading  such  as  our  statute  makes  negotiable  as  rejjresenling 
the  goods,  and  in  view  of  the  mode  of  moving  produce  by  means  of  advances 
obtained  on  those  securities,  gives  it  not  only  with  the  knowledge  that  it  may 
be  acted  upon,  but  with  the  intent  that  it  shall  be  acted  upon  "  (Erb  v.  Great 
Western  Mail.  Co.,  3  0.  A.  R.  446  :  Patterson,  J.A.). 
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shipped  on  board  a  vossol,  shall  bo  conclusive  evidence  of  sncb  ship- 
ment as  a<i;ainst  the  master  or  other  person  si(i;ning  the  same, 
notwitlistanding  that  such  f^foods  or  some  part  thereof  may  not 
have  been  so  shipped,  unless  such  holder  of  the  bill  of  lading  shall 
have  had  actual  notice  at  the  time  of  receiving  the  same  that  the 
goods  had  not  l)een  in  fact  laden  on  board  :  Provided,  that  the 
master  or  other  person  so  signing  may  exonerate  himself  in  respect 
of  such  misrepresentation  by  showing  that  it  was  caused  without 
any  default  on  his  part,  and  wholly  by  the  fraud  of  the  shipper,  or 
of  the  holder,  or  some  person  under  whom  the  holder  claims. 

'J7ie  Bills  of  Lading  Act,  1855  (18  c^*  19  Vict.  c.  Ill),  applies  onli/ 
to  Transactions  where  the  Fropertij  in  the  Goods  Passes  and 
not,  therefore,  to  Pledges. 

"That  statute  [the  Bills  of  Lading  Act,  1855  (18  &  19  Vict, 
c.  Ill)]  means  an  actual  vesting  of  the  property  as  by  bargain 
and  sale,  because  it  begins  by  a  recital  that  '  by  the  custom  of 
merchants  a  bill  of  lading  of  goods  being  transferable  by  indorse- 
ment, the  property  in  the  goods  mat/  thereby  pass  to  the  indorsee ' 
— not  that  in  every  case  it  does  pass,  and  then  the  first  section 
relates  to  transactions  in  which  the  property  has  passed  "  (I ox  v. 
yott  (1801),  G  H.  &  N.  030,  at  pp.  037,  038  :  iVartin,  B.). 

''  1  agree  with  my  brother  Martin  that  the  Act  [the  Bills 
of  Lading  Act,  1855  (18  &  19  Vict.  c.  Ill)]  applies  only  to  an 
absolute  transfer  of  the  goods,  and  was  never  intended  to  deprive 
a  person  who  made  advances  on  the  security  of  the  bill  of  lading 
of  the  benefit  of  the  original  contract  of  'he  shipper  to  pay  the 
freight.  The  second  section  expressly  provides  that  nothing  in 
the  Act  shall  prejudice  or  affect  any  right  to  claim  freight  against 
the  original  shipper  or  owner  "  (ibid.,  at  p.  040  :   Wilde,  B.). 

As  to  pledge  of  a  bill  of  lading,  see  post,  p.  631  ;  Sewell  v. 
Burdick  (1884),  10  App.  Gas.  74. 

"  Weight,  Contents,  ami  Value  Unknoion" — Carrier  Liable  as 
Carrier  lohatever  tlie  Contents  may  be.  (150) 

1.  "It  is  clear  upon  the  authorities  cited  \_Grant  v.  Nortoay 
(1851),  10  C.  B.  005  ;  Hubbersty  v.  Ward  (1853),  8  Ex.  330] 
that,  but  for  the  recent  statute  (18  &  19  Vict.  e.  Ill),  the 
defendants  [charterers]  would  not  be  liable  ;  for  a  due  delivery  has 
been  made  of  the  whole  of  the  manganese  which  was  shipped  at 

Canadian  Cases. 

(150)  The  Bill  of  Lading  Act,  33  Vict.  c.  19  (0.)  [now  R.  S.  0.  1897,  c.  145, 
s.  5],  creates  no  estoppel  as  to  the  condition  in  which  goods  are  when  shipped 
{Chapman  v.  Zealand,  24  U.  C.  C.  P.  421). 
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Genoa.  But  it  is  said  that,  under  {'no  Act,  tho  plaintiff,  who  is  the 
Jiond  ftde  holder  tor  value  of  the  bill  of  lading,  is  entitled  to  recover 
for  the  whole  amount  stated  in  it,  independently  of  the  quantity 
actually  shijjped.  Looking  at  tho  bill  of  lading  alone,  it  might 
be  questionable  whether,  independently  of  the  question  on 
the  statute,  the  defendants  could  be  liable.  For  the  written  part 
of  the  bill  is  not  entirely  inconsistent  with  the  printed.  The  whole 
may  be  reasonably  and  fairly  read  as  meaning,  that  a  quantity  of 
manganese  had  been  received  on  board,  appearing  to  amount 
to  33  tons,  but  that  the  person  signing  the  bill  would  not  be  liable 
for  any  deficiency,  inasmuch  as  he  had  not  in  fact  ascertained,  and 
therelbre  did  not  know,  the  true  weight. 

"  But  I  do  not  rest  my  judgment  on  this  ground.  We  are  called 
upon  for  the  first  time  to  put  a  constraction  on  this  statute,  and  it 
is  fit  that  we  should  state  our  opinion  as  to  its  eifect  with  reference 
to  the  character  of  the  party  signing  the  bill  of  lading,  where  an 
action  is  brought  against  the  owner  or  charterer.  The  preamble 
of  the  Act  recites  that,  '  it  frequently  happens  that  the  goods 
in  respect  of  which  bills  of  lading  purport  to  be  signed,  have  not 
been  laden  on  board,  and  it  is  proper  that  such  bills  of  lading  in 
the  hands  of  a  liona  /ide  holder  for  value  should  not  be  questioned 
by  the  master  or  other  person  signing  the  same,  on  the  ground  of 
the  goods  not  having  been  laden  as  aforesaid  ;'  and  in  conformity 
with  this  language  the  enacting  words  of  s.  3  are,  that  '  every  bill 
of  lading  in  the  hands  of  a  consignee  or  indorsee  for  valuable 
consideration,  representing  goods  to  have  been  shipped  on  board  a 
vessel,  shall  be  conclusive  evidence  of  such  shipment  against  the 
master  or  other  person  signing  the  same,  notwithstanding  that  such 
goods,  or  some  part  thereof,  may  not  have  been  so  shipped '  .  .  . 
and  if  this  action  had  been  against  the  master,  the  point  raised  by 
the  plaintiff  might  have  been  material  ;  but  being  neither  against 
the  master,  nor  against  tho  person  actually  signing  the  bill  of 
lading  [the  defendants  were  charterers]  it  entirely  fails  "  (^Jessel  v. 
5a</i  (1867),  L.  R.  2  Ex.  267,  at  pp.  271,  272  :   Kelly,  C.B.). 

2.  "  The  cases  cited  in  Parsons  on  Shipping,  198,  and  especially 
Clark  V.  Barnicell  (1851),  12  How.  272,  shew  the  meaning  of  such 
a  memorandum  as  this  stamped  on  the  bill  of  lading  by  the  captain 
before  he  will  sign  it  ['  Weight,  value,  and  contents  unknown,']. 
When  a  closed  case  is  offered  to  him  with  a  representation  as  to 
the  nature  of  its  contents  on  the  bill  of  lading  he  may  accept  it 
without  alteration  of  the  bill  of  lading  ;  but  if  he  alters  the  bill 
of  lading  by  inserting  a  statement  that  the  contents  are  unknown, 
it  is  clear,  as  a  matter  of  business  and  it  seems  from  the  American 
cases,  and  Jessel  v.  Bath  (1867),  L.  R.  2  Ex.  267,  to  be  the  law, 
that  he  thereby  declines  to  accept  the  declaration  of  the  shipper  ;  he 
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says  in  effect,  '  I  accept  this  case  as  it  appears  on  the  outside  ;  I 
know  nothing  about  the  insi(h\  and  will  be  bound  by  no  statement 
in  reference  to  it.'  It  appears  to  me  that  tliis  completely  does 
away  with  the  statement  made  by  the  shipper  with  respect  to  the 
nature  of  the  goods,  and  both  parties  must  tlien  be  taken  to  agree 
to  the  bill  of  lading  in  the  modified  form  hy  which  there  is  no 
binding  statement  as  to  the  contents  of  the  i)ackage,  but  the  carrier 
undertakes  in  his  capacity  as  carrier  to  carry  the  case  v.  iiatever  it 
contains.  If  so,  he  must  be  liable  as  a  carrier  upon  his  contract 
for  non-delivery  of  the  goodi-  whatever  they  were,  really  contained 
in  the  case.  Whether  he  is  liable  to  the  value  of  the  goods  really 
contained  in  the  case,  or  only  to  the  value  of  such  goods  as  they 
were  re})resented  to  be  by  the  shipper  is  a  question  not  now  before 
us,  and  one  on  which  I  would  rather  express  no  opinion,  though 
at  the  same  time  I  do  not  wish  to  be  considered  as  intending  to 
differ  from  my  Lord's  [JJorill,  C.J.'s]  suggestion  that  the  carrier 
in  such  a  case  may  be  liable  only  to  the  value  of  the  goods  as  they 
were  represented  to  be     .     .     . 

'•  It  was  further  contended  on  behalf  of  the  defendants  that  the 
n'[)resentation  of  the  plaintiffs  as  to  the  contents  of  the  package 
created  an  estoppel,  because  the  position  of  the  shipowner  was 
tliereby  altered.  It  was  laid  dowMi  in  the  case  of  Walker  v. 
Jarhon  (1842),  10  M.  &  W.  IGl,  at  p.  IGSJ,  by  Lord  Wenslei/dale, 
wlio  was  certainly  a  master  in  the  art  of  laying  down  general 
propositions  of  mercantile  law,  that  as  a  general  rule  '  if  anything 
is  delivered  to  a  person  to  bo  cai'ried,  it  is  the  duty  of  the  person 
r(!ceiving  it  to  ask  such  questions  about  it  as  may  be  necessary  :  if 
he  ask  no  questions,  and  there  is  no  fraud  to  give  the  case  a  false 
complexion  on  the  delivery  of  the  parcel,  he  is  bound  to  carry  it  as 
it  is,'  i.e.,  to  carry  it  as  a  carrier.  In  point  of  fact  no  question  was 
liore  asked  by  the  shipowners  on  the  shipment  of  the  goods. 
Tli(>re  was  only  a  statement  by  the  shippers  on  the  bill  of  lading 
which  they,  the  shipowners,  refused  to  accept.  The  case,  therefore, 
comes  within  the  rule  so  laid  down  in  Walker  v.  Jackson  (1842), 
10  M.  &  W.  IGl,  and  that  case  shews  that  the  real  contract  was 
that  the  defendants  should  carry  as  carriers  whatever  was  in  the 
packages "  (Leheau  v.  General  Steam  Isavigation  Co,  (1872), 
L.  11.  8  C.  P.  88,  at  pp.  9G,  97  :  Brett,  J.).  See  also,  ante,  pp.  382 
~U1  and  p.  428. 

Master  Signing  for  More  Goods  than  Delivered — Signature  meant 
hg  the  Bills  of  Lading  Act,  1855. 

"I   do  not   understand  the  judge   in  Jessel  v.  Bath  (1867), 
L.  R.  2  Ex.  2G7,  when  they  say  that  the  bill  of  lading  binds  only 
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the  person  wlio  actually  sin;ns  it,  to  mean  that  it  must  be  the 
manual  sii^nature  of  the  party,  because  if  a  man  authorizes  another 
to  sign  his  name,  lie  is  cq'ially  bound  as  if  ho  had  signed  it  himself, 
lint  the  authority  given  >i  the  master  here  was,  not  to  sign  the 
name  of  liis  owners,  but  to  ugn  for  himself,  though  to  sign  an 
unusuid  bill  of  lading.  The  statute  means,  I  think,  the  signature 
of  the  name  of  the  person  wl'3  is  intended  to  be  bound.  It  seems 
to  me  therefore,  that,  although  the  plaintiffs  authorized  the  master 
to  sign  these  bills  of  lading,  there  is  no  estoppel  as  between  them 
and  the  consignees  either  at  common  law  or  by  the  statute,  (150) 
and  no  binding  of  them  by  the  bill  of  lading  ;  and  that  they  were 
not  bound  to  deliver  to  the  consignees  a  greater  amount  of  cargo 
than  they  actually  received  on  board  "  (Brown  v.  Powell  Coal  Co. 
(1«75),  L.  It.  10  C.  P.  5G2,  at  p.  5G8  :  Brett,  J.). 

The  Master  has  no  Authority  to  Estimate,  Determine  and  State  on 
the  Bill  of  Lading,  so  as  to  Bind  his  Owners,  the  Particular 
Mercantile  Qiialifi/  of  the  Goods  before  thei/  are  put  on  Board. 

"  It  is  said  that,  because  the  plaintiffs  are  indorsees  for  value  of 
the  bill  of  lading  without  notice,  they  have  another  right,  that  they 
are  entitled  to  rely  on  a  representation  made  in  the  bill  of  lading 
that  the  bales  bore  such  and  such  marks,  and  that  there  is  con- 
sequently an  estoppel  against  the  defendants.  That  raises  a 
question  as  to  the  true  meaning  of  the  doctrine  in  Grant  v.  JVorwaj 
(1851),  10  C  B.  0(55.  It  is  clearly  impossible,  consistently  with 
that  decision,  to  assert  that  the  mere  fact  of  a  statement  being 
made  in  the  bill  of  lading  estops  the  shipowner  and  gives  a  right  of 
action  against  him  if  untrue,  because  it  was  there  held  that  a  bill 
of  lading  signed  in  respect  of  goods  not  on  board  the  vessel  did  not 
bind  the  shipowner.  The  ground  of  that  decision,  according  to  my 
view,  was  not  merely  that  the  captain  has  no  authority  to  sign  a 
bill  of  lading  in  respect  of  goods  not  on  board,  but  that  the  nature 
and  limitations  of  the  captain's  authority  are  well  known  among 
mercantile  persons,  and  that  he  is  only  authorized  to  perform  all 
things  usual  in  the  line  of  business  in  which  he  is  employed. 
Therefore  the  doctrine  of  that  case  is  not  confined  to  the  case  where 
the  goods  are  not  put  on  board  the  ship.  That  the  captain  has 
authority  to  bind  his  owners  with  regard  to  the  weight,  condition, 
and  value  of  the  goods  under  certain  circumstances  may  be  true  ; 
but  it  appears  to  me  absurd  to  contend  that  persons  are  entitled  to 
assume  that  he  has  authority,  though  his  owners  really  gave  him 
no  such  authority,  to  estimate  and  determine  and  state  on  the  bill 
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of  lading  so  as  to  bind  his  owners  the  particular  mercantile  quality 
of  tlie  goods  before  they  are  put  on  board,  as,  for  instance,  that 
tliey  are  goods  containing  such  and  such  a  percentage  of  good  or 
bad  material,  or  of  sucli  and  such  a  season's  growth.  To  ascertain 
such  matters  is  obviously  quite  outside  tho  scope  of  tho  functions 
and  capacities  of  a  ship's  captain  and  of  tho  contract  of  carriage 
witli  which  he  has  to  do  ...  .  Furthermore,  I  doubt  very 
much  whether  the  indorsee,  being  placed  by  the  Bills  of  Lading 
Act  in  the  same  position  as  if  the  contract  between  the  shipi)ers 
and  shipowners  had  been  made  with  him,  can  stand  for  this  pur- 
pose in  any  difierent  position  from  that  of  tho  shipper"  (Co.c  v. 
Bruce  (188G),  18  Q.  B.  D.  147,  at  pp.  151,  152:  Lord  Esher,  M.ll.). 

Special  Provision  making  Bill  of  Lading  conclusive  as  to 
Quantity  of  Goods. 

In  the  absence  of  fraud,  a  provision  in  the  bill  of  lading  that  the 
bill  of  lading  shall  be  conclusive  evidence  against  tho  master's 
principal  of  the  quantity  of  cargo  received  as  stated  therein,  estops 
the  latter  from  showing  that  the  quantity  stated  to  have  been 
sliipj)ed  was  not  really  put  on  board.  (151) 

"  A  bill  of  lading  was  signed  by  tho  captain  stating  that  a  certaia 
quantity  of  timber  was  '  shipped,'  the  meaning  of  which  must  be 
that  it  was  delivered  to  the  ship  and  put  on  board.  If  there  had 
been  no  special  provision  to  the  contrary,  that  statement  in  the  bill  of 
lading  would  have  been  as  against  the  shipowner  only  jmmd  facie 
and  not  conclusive  evidence  of  tho  amount  actually  shipped,  and 
he  might  have  proved  that  a  less  quantity  of  timljer  was  shipped. 
.  .  .  .  The  provision  is  that  the  bill  of  lading  is  to  be  con- 
clusive evidence  of  the  quantity  of  cargo  received  as  stated  therein. 
How  is  any  quantity  stated  to  have  been  received  by  a  bill  of 
lading  ?  By  the  word  '  shipped  '  of  course.  What  can  be  the 
moaning  of  such  a  provision  but  to  get  rid  of  the  liberty  of  the 
sliipowuers  to  shew  that  the  quantity  stated  to  have  been  shipped 
was  not  really  put  on  board  and  to  make  the  bill  of  lading  an 
estoppel  ?  The  provision  is  a  good  business  provision  for  the  pur- 
pose of  avoiding  disputes  as  to  quantity  shipped  where  there  is  no 
dishonesty  on  either  side.  Of  course,  if  there  were  fraud,  such  a 
provision  would  not  take  effect,  for  fraud  overrides  all  such  pro- 
visions. In  the  absence  of  fraud  such  a  provision  is  meant  to 
cover  all  bond  fide  mistakes.     It  cannot  bo  pretended  here  that 


Canadian  Cases. 

(151)  A  shipiMng  agent  cannot  bind  his  principal  by  receipt  of  a  bill  of 
lading  after  the  vessel  containing  the  goods  shipped,  has  sailed,  and  the  bill 
of  lading  so  received  is  not  a  record  of  the  terras  on  which  the  goods  are 
shipped  {The  N.  W,  2'ran*^o/-<a<to?i  Co.  v.  McKenzie,  25  S.  C.  R.  38).       •      • 
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tbcro  was  any  want  of  hona  fuh's  on  the  part  of  the  chartorors  or 
tho  sliippors'  a<i;(Mits.  It  was  urged  that  there  was  no  mistake, 
because  the  captain  knew  and  tlie  shippers'  aj^ents  knew  that  the 
full  quantity  of  timber  had  not  been  jmt  on  board  tlie  ship.  But 
the  very  object  of  this  provision  is  to  <fet  rid  of  d'sputes  as  to  what 
happened  between  distant  agents  such  as  these,  or  the  clerks  of 
such  agents.  There  is  no  ground  hero  for  any  suggestion  that  the 
charterers  knew  or  must  be  taken  to  have  known  that  the  whole 
quantity  was  not  shipped  "  {Lisliman  v.  Christie  (1887),  ID  Q.  B.  D. 
333,  at  pp.  337,  338,  331) :  Lord  Ksher,  M.ll.). 

Authority  of  Ship's  Broker.  (152) 

"  It  is,  in  my  opinion,  a  settled  and  a  salutary  principle  of 
mercantile  law  that  the  mere  employment  of  a  broker,  at  a  foreign 
port,  to  find  a  cargo  for  a  ship,  and  to  adjust  the  terms  upon  which 
it  is  to  bo  carried,  does  not  give  him  implied  power  to  relieve  the 
master,  who  signs  bills  of  lading,  of  his  legal  duty  to  the  shipowner. 
I  do  not  doubt  that,  according  to  the  ordinary  course  of  business, 
the  broker  so  employed  prepares  the  bills  of  lading,  because  they 
contain  the  terms  of  the  contract  of  carriage;  and  these  are  matters 
as  to  which  he  is  the  sole  representative  of  tlie  shipowner,  and  with 
which  the  master  has  no  concern.  But  the  fact  of  the  shipment  of 
the  goods  to  bo  carried,  and  the  date  of  shipment,  are  matters 
within  the  province,  not  of  the  broker,  but  of  the  master  ;  and  when 
he  certifies  them,  as  the  accredited  agent  of  the  shipowner,  it  is  his 
duty  to  do  so  carefully  and  to  the  best  of  his  knowledge,  and  ho 
has  no  right  to  delegate  that  duty  to  other  agents  apjiointed  for 
other  purposes  by  his  employer  "  (Stumore,  Weston  cjj*  Co.  v.  Breen 
(188o),  12  App.  Cas.  GSi^,  at  p.  704 :  Lord  Watson). 
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Bill  of  Lading — Offering  to  Tahe. 

"  The  plaintiff  further  contended,  that,  as  no  bill  of  lading  was 
offered,  the  defendants  could  not  take  advantage  of  their  con- 
ditions. But  in  this  we  also  think  that  he  fails.  If  he  had  offered 
to  take  a  bill  of  lading,  and  had  not  been  able  to  obtain  it, — as  was 
the  case  in  The  Great  Western  Rail.  Co.  app,  Goodman  resp. 
(1852),  12  C.  B.  313, — there  would  have  been  ground  for  the 
argument :  but  there  was  no  evidence  that  he  had  done  so " 
(^Wilton  V.  The  Atlantic  Roi/al  Mail  Steam  Compani/  (18G1), 
10  C.  B.  (n.s.)  453,  at  p.  4(59!  Erie,  C.J.,  delivering  the  judgment 
of  the  court  (Erie,  (J.J,,  Williams,  J.,  and  Keating,  J.))' 

Canadian  Cases. 
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CUAUTKR-PAUTY    AND    HILL   OV   LADING. 


631 


Pleihje  of  a  Hill  of  Lading. 

The  indorsc'o  by  way  of  socurity,  tlion^li  not  havin;;'  i\\G  property 
pas.sod  to  liiin  ahsolutoly  and  tor  all  purposes  l)y  the  mere  indorse- 
ment and  delivery  of  the  hill  of  ladin;>'  while  the  jroods  are  at  sea, 
has  a  title  hy  means  of  whieh  he  is  enahled  to  take  the  position  of 
full  proprietor  upon  himself,  with  its  corresponding'  l)urdens,  if  he 
thinks  tit  ;  ho  actually  does  so  as  between  himself  and  the  ship- 
owners if  and  when  ho  claims  and  takes  delivery  of  the  goods  by 
virtue  of  that  title. 

1.  "  The  statute  [The  Bills  of  Lading  Act,  1855  (18  &  19  Vict. 
c.  Ill)]  contemplates  the  passing  of  'the  property  in  the  goods  ' 
by  the  indorsement  of  the  bill  of  lading,  as  a  thing  which  may,  or 
may  not,  happen,  according  to  the  nature  and  intent  of  the  contract 
or  dealing,  for  the  purpose  of  which  that  indorsement  is  made  ; 
and  it  seems  to  provide  for  those  cases  only  in  which  the  property 
so  passes,  as  to  make  it  just  and  convenient  that  all  rights  of  suit 
under  the  contract  contained  in  the  bill  of  lading  should  bo  '  trans- 
ferred to  '  the  indorsee,  and  should  not  any  longer  '  continue  in  tho 
original  shipper  or  owner.'  One  test  of  the  application  of  the 
statute  may  perhaps  be,  whether,  according  to  the  true  intent  and 
operation  of  the  oontract  between  the  shipper  and  the  indorsee,  the 
shipper  still  retains  any  such  proprietary  right  in  the  goods,  as  to 
make  it  just  and  reasonable  that  he  should  also  retain  rights  of 
suit  (the  word  is  suit,  not  action)  against  the  shipowner,  under  tho 
contract  contained  in  the  bill  of  lading.  If  he  does,  the  statute  can 
hardly  be  intended  to  take  from  him  those  rights,  and  transfer 
them  to  the  indorsee.  If  they  are  not  transferred  to  the  indorsee, 
ncitiior  is  the  indorsee  subjected  to  the  shipper's  liabilities. 

"  It  is  very  difficult  to  conceive  that  when  tho  goods  are  still  in 
transitu,  when  the  substance  of  the  contract  is  not  sale  and 
purchase,  but  borrowing  and  lending,  and  when  the  indorsement 
and  deposit  of  the  bill  of  lading  is  only  by  way  of  security  for  a 
loan,  it  can  be  the  intention  of  either  party  thereby,  without  more, 
to  divest  tho  shipper  of  all  proprietary  right  to  tho  goods,  and  to 
take  from  him  and  transfer  to  tho  indorsee  all  rights  of  suit  under 
tho  contract  with  the  shipowner.  That  some  proprietary  right 
(his  original  right,  subject  only  to  the  creditor's  security)  remains 
in  him  is  indisputable.  If  that  proposition  needed  illustration 
from  authority  it  would  be  found  in  the  cases  of  lie  Westzinthus 
(18:5;}),  5  B.  &  Ad.  817,  Spalding  v.  Hading  (1843),  G  Beav.  37C, 
and  Kemp  v.  Falk  (1882),  7  App.  Cas.  573.  Can  it  bo  that  he  is 
by  the  statute  deprived  of  all  remedies,  legal  and  equitable,  under 
the  bill  of  lading,  as  long  as  it  remains  in  the  hands  of  the  secured 
creditor  ?     The  creditor,  in  the  ordinary  course  of  things,  will  do 
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nothing  until  the  time  for  payniont  or  dclivorv  of  tho  goods 
arrivt'H.  Can  it  tlion  ho  material  whether  tlie  proprietary  right, 
thus  remaining  in  the  shi|)per  while  tlie  goods  iire  //*  ti'(Ui.i/lii,  is 
legal  or  equital)le  ?  The  statute*  relates  to  a  suhject  of  general 
mercantile  law,  in  which  not  Englishmen  only  hut  foreigners  also 
may  be,  and  often  are,  concerned.  Foreign  as  well  as  British 
indorsements  of  hills  of  lading  l)y  way  of  security  for  advances 
(which  may  he  mado  abroad,  perhaps  in  countries  not  governed  by 
English  laws)  aro  liable  to  bo  affected  by  it,  whenever  recourse 
must  be  had  to  British  courts.  It  seems  to  me  to  be  inconceivable 
that  the  construction  of  the  words  'the  property  in  the  goods'  in 
such  a  statute  can  have  been  intended  to  depentl  upon  any 
technical  distinction  as  that  made  in  English  law  (but  by  no  means 
in  tho  laws  of  all  other  countries  in  which  the  customs  of 
merchants  prevail)  between  legal  and  equitable  titles. 

"  It  is  to  bo  observed  further  that  the  statute  contemplates  heiie- 
Jlcium  cum  onere  and  not  onus  sine  henefich.  It  may  be  reasonable  if 
the  indorsee  has  the  benefit  (as  he  would  if  he  were  a  purchaser  out 
and  out,  or  if  under  his  title  as  indorsee  of  the  bill  of  lading  he 
obtained  delivery  of  the  goods  to  himself),  that  he  should  take  it 
with  its  corresponding  l)urden,  (juoad  the  shipowner.  But  it  would 
be  the  reverse  of  reasonable  to  impose  upon  him  such  a  burden, 
when  he  has  neither  entered  into  any  contract  of  which  it  might  be 
the  natural  result,  nor  (having  taken  a  mere  security)  has  obtained 
any  benefit  from  it.  This  observation  is  fortified  by  the  fact  that 
the  statute  does  not  appear  to  distinguish  between  indorsements 
subsequent  and  those  anterior  to  its  enactment. 

"On  the  other  hand  it  seems  impossible  to  suppose  the  legislature 
to  have  passed  this  statute  without  some  reference  to  the  custom 
proved  in  L/ckharrow  v.  Mason  (1794),  5  T.  R.  G83,  and  to  the  law 
(whatever  may  be  the  true  view  of  it)  established  on  the  same 
subject  by  later  authorities  in  the  English  courts.  And  if  (as  I 
think)  it  ought  to  be  understood  with  some  reference  to  that 
custom  and  to  those  authorities,  I  cannot  persuade  myself  that  its 
operation  is  altogether  restricted  to  cases  of  out  and  out  sale,*  or 
that  an  indorsee  of  a  bill  of  lading  by  way  of  security,  who 
converts  his  symbolical  into  real  possession  by  obtaining  delivery 
of  the  goods,  ought  never  to  derive  any  benefit  from  it.  The 
authorities  decided  upon  the  statute  itself  a2)pear  to  me  to  be  most 
easily  reconciled  with  its  apparent  objects,  and  with  each  other,  by 
a  view  which,  if  hardly  consistent  with  expressions  to  be  found  in 
some  other  cases,  nevertheless  seems  to  me  to  have  a  real  and  sub- 
stantial foundation  in  reason  and  good  sense  ;  viz.,  that  tho 
indorsee  by  way  of  security,  though  not  having  '  the  property ' 
passed  to  him  absolutely  and  for  all  {)urposes  by  the  mere  indorsement 
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and  delivery  of  the  hill  of  ladin<^  whilo  tho  ^oods  are  at  sea, 
has  a  title  by  moans  of  wliieli  ho  is  (iiablod  to  take  tho  position  of 
full  propri'-tor  upon  liiinsolf,  with  its  eornxpoudin^f  hurdens,  if  lie 
thinks  tit  ;  and  that  \w  aotiially  does  so  as  botween  himself  and  the 
shipowner,  if  and  when  he  claims  and  takes  delivery  of  the  goods 
by  virtue  of  that  title. 

"The  authorities  decided  upon  the  statute  are /o.c  v.  iVo^t  (18(11), 
G  II.  &  N.  030,  at  p.  037  ;  Smnrthicaitey.  irM/H.? (18(52),  11  C  B. 
(n.s.)  812,  at  p.  847  ;  The  F/,il!a  .\ra<i<jlore  (1808),  L.  R.  2  A.&  E. 
100  ;  and  The  Freedom  (1871),  L.  K.  3  P.  ('.  5W.  Another  case, 
Short  v.  Simpson  (1800),  L.  U.  1  C  P.  2'48,  was  also  cited  during 
tho  argument  at  your  Lordships'  Bar"  (Sewell  v.  Jhirdirk  (1884), 
10  App.  (Jas.  74,  at  pp.  84,  85,  80,  87  :  Earl  Selhorne,  L.C.). 

2.  "  1  do  not  think  that,  either  at  tho  trial  or  on  tho  argument, 
it  was  at  all  disputed  that  at  common  law  the  remedy  of  tho  ship- 
owner under  a  bill  of  lading  was  by  enforcing  his  lien  upon  tho 
goods,  or  by  bringing  an  action  on  the  contract  against  anyone 
who,  at  the  time  when  the  goods  were  shipped,  was  a  party  to  tho 
bill  of  lading,  either  as  being  on  tho  face  of  it  a  contracting  party, 
or  as  being  an  undisclosed  principal  of  such  a  party.  In  either  of 
these  cases  he  might  be  sued  as  having  been  from  the  beginning  a 
party  to  tho  contract, 

"  Some  attempts  had  been  made  to  say  that  the  contract  in  a  bill 
of  lading  might,  under  some  circumstances  at  least,  be  tranferred 
to  an  assignee  in  a  maimer  analogous  to  that  in  which  tho  contract 
in  a  bill  of  exchange  was  transferred  by  the  indorsement  of  the  bill 
of  exchange  ;  but  I  think  since  tho  decision  in  Thompson  v. 
Domini/,  14  M.  &  W.  403,  in  1845,  it  has  been  undisputed  law  that 
under  no  circumstances  could  anyone  not  a  party  to  the  contract 
from  tho  beginning  sue  on  it  in  his  own  name.  Any  action  on  the 
contract  at  common  law  must  be  brought  in  the  name  of  an  original 
contractor,  and  no  action  could  be  brought  on  the  contract  against 
one  who  was  not  liable  to  be  sued  as  an  original  contractor. 

"But  ten  years  later  the  18  &  19  Vict.  c.  Ill  [The  Bills  of 
Lading  Act,  1855]  was  passed.  The  preamble  states  this  as  one  of 
tho  objects  which  the  legislature  had  in  view,  '  whereas  by  the 
custom  of  merchants  a  bill  of  lading  of  goods  being  transferable 
by  indorsement  the  property  in  the  goods  may  thereby  pass  to  the 
indorsee '  (which  I  think  for  a  long  time  before  the  18  &  It)  Vict. 
A.  D.  1855  was  undisputed)  '  but  nevertheless  all  rights  in  respect 
of  the  contract  contained  in  the  bill  of  lading  continue  in  the 
original  shipper  or  owner.'  (This,  it  is  to  my  mind  clear,  refers  to 
Thompson  y.  Domini/  (1845),  14  M.  &  W.  403)  'and  it  is  expedient 
that  such  rights  should  pass  with  the  property.* 
"  The  mode  in  which  the  legislature  carry  out  the  object  thus 


i 


(184 


IJAILMKNTS    KOll    UKWAUP. 


II 


oxprcsacd  in  tlio  proaiiihlc  is  hy  8.  1  :  '  Kvcry  consignee  of  ^oods 
nainod  in  a  l)iil  of  laclin^f,  and  cvcrv  intlorscc^  of  a  liill  of 
ladinff,  to  ir/iom  l/if  i>i-o/n'rli/  in  the  i/oodn  tlieicin  iiuntioiitd  simll 
jHiHs  i(/ioii  or  hi/  vfitnon  of  ,iiicfi  coiisit/iinu'iil  or  iiiilurncnicuf  shall 
iiavo  transferred  to  and  vested  in  liini  all  rights  of  suit,  and  he 
8ul)ject  to  the  same  lial)ilities  in  respect  of  siieh  ecjods  as  if  the 
contract  contained  in  the  hill  of  ladinjf  hail  heeii  made  with 
iiiniself.'     .     .     . 

.  "  Tho  first  and  most  important  (lueslion  to  bo  decided  in  this  case 
is,  what  is  tho  true  construction  of  IH  &  ID  Vict.  c.  Ill  ?  Does 
'  tho  property '  in  the  <i;oo(ls  there  moan  any  leiral  property  in  tho 
goods  ;  so  as  to  be  satisfied  by  proof  that  a  legal  property  jtasseil 
accompanied  by  a  right  of  possession  so  us  to  entitle  tho  transferee 
to  maintain  trover,  though  it  was  intended  by  the  parlies,  and  was 
as  between  them,  to  be  by  way  of  security  only,  tho  transferor 
retaining  a  right  of  redenijition  either  by  way  of  a  common  law 
retention  of  the  general  projjcrty,  though  the  pledgee  had  a  right 
to  the  possession  and  a  property  as  ])ledgee,  a  right  exceeding  a 
lien  ;  or  tho  whole  property  at  law  having  passed  by  way  of  mortgage 
the  transferor  retaining  an  equity  of  redemption,  which  in  1855  was 
an  equitable  right,  enforceable  only  in  a  court  of  equity  ? 

*'  I  thiidv  that  all  the  judges  below  were  of  oi)inion  that  if  tho 
right  reserved  was  the  general  right  to  the  property  at  law,  what 
was  transferred  being  only  a  pledge  (conveying  no  doubt  a  right 
of  property  and  an  immediate  right  to  the  possession,  so  that  tho 
transferee  would  be  entitled  to  bring  an  act 'on  at  law  against 
anyone  who  wrongfully  interfered  with  his  right),  though  '«' 
property,  and  '  a '  pro[)orty  against  the  indorser,  passed  '  u[)on  and 
by  reason  of  the  indorsement,'  yet  the  property  did  not  pass.  And 
I  agree  with  them.  I  do  not  at  all  proceed  on  the  ground  that  this 
being  an  indorsement  in  blank  followed  by  a  delivery  of  tho  bill  of 
lading  so  indorsed,  had  any  ditterent  efllect  from  what  would  have 
been  tho  effect  if  it  had  been  an  indorsement  to  the  appellants  by 
name  "  (ibid.,  at  pp.  91,  92,  93  :  Lord  Blackburn). 

3.  "  As  to  the  reason  and  principle  which  should  govern,  I  ask 
why  should  the  transfer  of  the  bill  of  lading  have  a  greater  effect, 
contrary  to  the  parties'  intention,  than  the  handing  over  of  the 
chattels  themselves  ?  They  could  be  jiledged  if  on  shore,  but  being 
at  sea  no  actual  delivery,  which  is  necessary  to  a  connnon  law  pledge, 
can  take  place.  Ther(>  can,  however,  be  a  symbolical  delivery  by 
transferring  the  bill  of  I'lding.     Why  should  the  effect  bo  different  ? 

"Then  considering  the  inconvenience  of  holding  that  the  pledgor 
has  only  an  equitable  right  :  that  he  may  repay  the  loan  at  the  day 
appointed,  but  thereby  acquire  no  legal  title  to  the  possession  of  the 
goods  ;  that  tho  pledgee  may  sell  and  pass  the  entire  property  to 
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OIK'  not  having  notice  of  the  eqnitable  titl(>.  C^onsider  what 
dilHculties  would  be  ])ut  on  those  who  lend  on  such  securities  if 
this  action  was  niaintainalde.  Th(»  banker  who  lent  money  on  a 
bill  of  lading  for  goods  which  arrived  in  specie,  but  damaged  by 
perils  of  the  seas  so  as  to  be  worthless,  might  lose  the  money  lent 
and  the  freight.  Another  c()nse(|uence  would  be  that  the  transferee 
of  the  l)ill  of  lading,  though  only  interested  to  the  amount  of  the 
loan  on  it,  would  Im^  the  person  to  bring  actions  on  tho  contract  to 
carry.  It  is  true  that  unless  he  can  do  so  in  all  cases,  he  can  in 
none,  even  wh(>re  his  interest  is  to  tho  extent  of  the  full  value  of 
the  goods.  Either  this  was  not  thought  of  by  the  legislature,  or,  if 
it  was,  they  thought  that  no  caso  could  be  included  unless  all  were, 
and  that  it  was  better  to  include  none  than  all.  It  is  to  be  observed 
that  th(^  statute  in  its  preamble  says  that  by  indorsement  tho 
property  '  mai/ '  pass.  It  is  to  bo  remembered  also,  as  pointed  out 
by  my  Lord  Chancellor,  that  this  law  bears  upon  foreigners  out  of 
tho  kingdom  "  {ibid.,  at  p.  104  :  Lord  Brumicell). 

As  to  when  a  jdedge  of  a  bill  of  lading  is  doomed  to  bo  a  pledge 
of  tho  goods,  see  ante,  pp.  137,  188. 

(k)  Exemption  of  Carriers  firom  Absolute  Liability  by  means  of 
Exceptions  in  Charter-parties  and  Bills  of  Lading. 

As  wo  liave  soon,  ante,  p.  1572,  Section  V. — Duty  and  Responsi- 
bility of  Common  Carriers,  (153)  in  tho  absence  of  any  exemption 
by  statute,  express  contract,  or  special  notice  brought  homo  to  tho 
customer,  or  on  tho  ground  of  fraud,  a  carrier  by  land  or  water  is, 
by  tho  custom  of  tho  realm,  i.e.,  by  tho  common  law,  an  insurer  of 
the  goods  and  chattels  ho  carries  for  every  accident  (including 
accidental  fire  and  irresistible  force)  except  by  the  act  of  God,  the 
Queen's  enemies,  or  inherent  vice.  In  charter-parties  and  bills  of 
lading  certain  exceptions  to  the  carrier's  liability  are  usually 
inserted,  some  being  general  and  others  special. 


Canadian  Cases. 

(153)  "Tlie  defendants'  obligation  or  contract  an  a  comnion  carrier,  unless 
limited  by  some  special  af^reenient  with  the  plaintiH'a  or  by  some  notice,  con- 
dition, or  declaration  which  they  nii},'ht  lawfully  make  or  give,  was  to  carry 
and  safely  deliver  the  goods  at  all  risks  save  only  the  act  cf  God  or  the  Qu;ieu'a 
enemii-s "  (IValters  v.  Canadian  Pacific  Rail.  Co.,  1  N.  W.  T.  R.  17  :  Jyitmore,  J.. 
See  aUo  JFhite  v.  Canadian  Pacijic  Hail.  Co.,  6  N.  L.  R.  109).  "  The  goods, 
then,  were  damaged  by  rain  before  their  discharge,  and  the  next  and  most 
material  question  arises  on  the  effect  of  the  exemption  from  liabilitj',  in  the 
bill  of  lading,  from  loss  by  rain.  It  is  to  be  observed  that  this  is  not  one  of 
the  perils  for  which  exemption  is  claimed,  though  arising  from  the  negligence, 
default,  or  error  in  judgment  of  the  employees  of  the  ship," 

"  Here  the  goods  that  were  landed  in  perfect  order  from  the  ship,  while  in 
the  custody  of  the  master,  and  before  their  delivery  to  the  consignee,  were 
greatly  deteriorated.    They  were  landed  of  necessity,  it  may  be,  and  for  an 
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Orhj'mal  Ex'ceptlon. 

"  The  exception  orioinally  stood  thus,  '  the  dan<^ers  of  the  sous 
exccptoJ.'  The  case  of  Smith  v.  Shc'j>lu'r(l  (171).'))  (Abbott  on 
Shijipin^,  Ith  ed.,  p.  2().'},  notes)  is  supposed  to  have  caused  the 
introduction  of  the  excei)tion,  which  has  prevailed  since  that  time, 
namely,  '  the  act  of  God,  the  Kin<f's  enemies,  tire,  and  all  and 
every  other  dangers,  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  whatever  nature  and  kind  soever  excepted  ' "  (Johnston  v. 
JJenson  (1819),  1  B.  &  B.  454,  at  pp.  458,  459  :  Dallas,  C.J.). 

Canadian  Cases. 

excusable  or  legal  piu'pose,  but  to  the  injury  of  the  plaintilF,  and  for  wliii'h  he 
ought  not  to  sutler.  AVhat  the  extent  or  nature  of  the  injury  by  rain,  from 
wliich  the  bill  of  ladini,'  exempts  the  shipowners,  I  shall  not  attempt  to'defuie; 
but,  in  my  opinion,  it  does  not  cover  an  injury  to  goods  requiring  to  be 
delicately  handled,  and  exposed  to  wet,  whether  in  the  act  of  laudinpr  •.'  ♦"r'-m 
the  dripping  of  a  shed,  over  which  the  plaintitf  hf..i  no  control"  {Ko  lertson  v. 
Ihminion  Steamship  Co.,  1  Russell  &  Geldert,  at  pp.  155,  150  :  Sir  '/'iUiavi 
Young,  C.J.). 

Defendants  instructed  their  agents  at  New  York  to  charter  a  sh'p  to  carry 
certain  goods  thence  to  Sydney,  C.  B.  The  agents  chartered  plaintitlV  ship, 
and  the  voyage  was  cairied  out,  and  the  goods  duly  deliveied  and  received  by 
defendants.  On  the  way  to  S^'^ney  the  vessel  called  at  Halifax,  where  one  of 
the  defendants,  who  had  pre^'iousi,,  received  the  charter-party,  visited  her. 
He  was  also  present  at  Sydney  when  the  goods  were  delivered.  On  neither 
occasion  did  he  make  any  objection  to  the  freight  payable  under  the  charter- 
party,  but  subsequently  refused  to  pay  it  on  the  ground  that  the  rate  was  too 
high,  and  that  his  agents  had  exceeded  their  authority  in  entering  into  the 
charter-party  at  that  rate  : — Held,  that,  not  having  made  any  objecti(jn  either 
at  Halifax  or  Sydney,  although  fully  acrpiaiiitcd  with  the  rate  of  freight 
agreed  to  be  paid,  and  having  received  the  full  benelit  of  the  contract,  he  had 
thereby  ratified  it  ami  must  fulfil  his  obligations  thercvuder  (Loomer  v.  Stuir, 
3  Geldert  &  Oxley  N.  S.  Reports,  439). 

The  bill  of  lading  contained  the  foUowiig  provisi^.>  ;  "  All  deliciency  in 
cargo  to  be  paid  for  by  the  carrier,  and  deducted  froi '  t'i->  fi^'ight,  and  any 
excess  in  the  cargo  to  be  paid  for  to  the  carrier  Vy  tl:  >  consii^nee "  : — Held, 
that  this  provision  did  not  give  the  500  bushuls  sliipped  in  excess  to  the  carrier, 
and  that  no  custom  or  usage  was  proved,  giving  it  such  meaning  {Miirton  v. 
Kingston  and  Montreal  Forwarding  Co.,  32  U.  C.  C.  ?.  3GG),     See  a)it<',  p.  598. 

"The  stowage  of  goods  forms  part  of  the  obligation  which  the  carrier 
takes  upon  himself  when  no  agreement  to  the  conirary  appears.  It  is  a  duty 
to  be  discliarged  by  the  master  and  the  crew,  and  one  which  arises  upon  the 
mere  receipt  of  the  goods  for  the  purposes  of  carriage.  And  it  is  a  duty  which 
it  would  reipiire  an  express  contract  to  supersede  or  excuse.  Then  conditions 
of  this  nature  limiting  the  carrier's  liability,  or  relieving  him  from  any,  are  to 
be  construed  strictly,  and  must  not  be  extended  to  any  cases  but  those 
expressly  specified.  Here  the  condition  that  glass  is  to  lie  carried  without 
liability  for  breakage,  must  be  read  as  assuming  tliat  the  glass  had  been 
properly  stowed.  It  cannot  be  read  as  covering  a  defective  stowage  ;  '  carried ' 
means  'during  carriage,'  'during  navigation,'  'in  the  course  of  the  voyage,' 
and  does  not  cover  the  stowage  done,  of  course,  before  the  carriage  begins 
The  damage  here,  it  is  true  was  caused  duiing  the  voyage  whilst  the  goods 
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Tho  oxcopHons  in  a  bill  of  ladinn;  oxompt  a  carrier  from  tho 
ahsohde  liahil/l//  of  a  common  carrier  and  not  from  the  consequences 
of  the  want  of  reasonable  skill,  diligence,  and  care  on  liis  part  or 
that  of  his  servants. 

The  exceptions  limit  th(>  carrier's  absolute  liability,  Imt  not  his  duty. 

That  this  is  a  settled  doctrine  appears  from  the  subjoined 
quotations  : — 

1.  "It  appears  from  the  observations  of  Lord  Wenslei/dalc,  in 
Walker  v.  Jachon  (1812),  10  M.  &  W.  1C)1,  at  p.  IGU,  that,  in  tho 
absence  of  fraud,  the  carrier  is  bound  as  an  insurer  to  carry  and 
deliver  the  goods  as  they  are  when  he  receives  them, — as  is  pointed 
out  by  some  members  of  the  court  in  W'/Id  v.  I'ickfonl  (18il), 
8  ]\I.  &  W.  WA.  The  defendant  gets  rid  of  that  liability  in  the 
present  case  by  the  introduction  of  the  words  '  not  accountable  for 
leakage  or  breakage,'  but  not  of  the  obligation  which  the  law  imposes 
upon  him  of  taking  reasonable  care  of  the  goods  entrusted  to  him. 
It  is  no  more  than  putting  the  leakage  and  breakage  on  the  same 
footing  as  the  act  of  God  or  the  Queen's  enemies.  Sujipose  a 
vessel  were  taken  by  the  enemy  in  consequence  of  the  master's 
neglect  of  precautions  which  he  might  easily  have  taken, — could 
the  owners  claim  an  exemption  on  the  ground  of  the  capture  ? 
Clearly  not  ;  for,  the  exception  necessarily  implies  that  the  capture 
shall  not  be  occasioned  by  the  act  or  default  of  the  owners  or  tho 
master.  Lord  Tentcnlen,  in  his  Treatise  on  Shipping,  p.  38G, 
treating  of  the  exception  as  to  robbery  by  pirates,  and  citing 
Emerigon,  Tom.  I.,  p.  532,  refers  to  Mors  v.  Slue  (lGi3),  1  Vent. 
lUO,  '  in  which  the  owners  were  held  responsible  for  goods  taken 
by  robbery  from  the  ship  in  the  river  Thames  within  the  body  of  a 
county,  (Ihief  Justice  Hale  took  notice  of  this  doctrine  and  said, 
"  by  the  civil  Admiral  law,  the  owners  are  not  responsible  for  a 
robbery  by  pirates  at  sea."  This,  however,  is  to  be  understood  only 
in  case  the  ship  does  not  fall  into  tho  hands  of  pirates  by  any 
neglect  or  fault  of  the  master.'  That  is  equally  applicable  to  tho 
additional  exception  here  of  leakage  and  breakage.  The  truo 
meaning  of  this  contract  is, — '  I  will  take  all  reasonable  care  of  tho 
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were  being  carried,  but  the  captain's  ncj^ligence  which  caused  this  damage  was 
prior  to  the  voyage."  "An  acciik'ut  during  navigation,  the  result  of chifective 
stowage,  is  not  an  accident  ol  Jiavigation"  {The  Gkwjoil  Hleamship  Co.  v. 
rUkiiKjton,  28  S.  C.  11.  146  :  Taschercau,  J.,  at  pp.  158 — IGO.  See  post,  p.  662). 
"  It  is  now  thoroughly  settled  that  the  exemption  in  a  bill  of  lading  only 
exempts  the  shipper  from  the  absolute  liability  of  a  conunon  carrier,  and  not 
from  the  consequences  of  want  of  reasonable  skill,  diligence,  and  care,  which 
want  is  popularly  described  as  gross  '  negligence ' "  (Giiriwj  v.  McKay, 
37  U.  C.  Q.  B.  342  :  Harrison,  C.J.). 
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goods,  but  will  not  be  accountable  for  a  loss  arising  from  leakage 
or  breakage  such  as  usually  happens  without  the  exercise  of 
extraordinary  care.'  The  owner  engages  only  to  abstain  from 
negligence"  (Phillips  v.  Clark  (1857),  2  C.  B.  (n.s.)  15G,  at 
pp.  163,  161  :   Willes,  J.). 

2.  "  The  exception  in  the  bill  of  lading  was  relied  upon  in  this 
court  as  completely  exonerating  the  shipowner  ;  but  it  is  now 
thoroughly  settled  that  it  only  exempts  him  from  the  absolute 
liability  of  a  common  carrier,  and  not  from  the  consequences  of 
the  want  of  reasonable  skill,  diligence  and  care,  which  want 
is  popularly  described  as  '  gross  negligence.'  [Qu.,  see  ante,  p.  20.] 
This  is  settled,  so  far  as  the  repairs  of  the  ship  are  concerned, 
by  the  judgment  of  Lord  Wensleydale  in  Worms  v.  Storey  (1855), 
11  Ex.  427,  at  p.  430  ;  as  to  her  navigation,  by  a  series  of  authorities 
collected  in  Grill  v.  General  Iron  Screw  Collier  Co.  (liiGG),  L.  11. 
1  C.  P.  600,  and  (1868)  L.  1{.  3  C.  P.  476  ;  and  as  to  her 
management,  so  far  as  affects  the  case  of  the  cargo  itself,  in 
Laurie  v.  Lhiajlas  (1846),  15  M.  &  AV.  746  ;  where  the  court 
(in  a  judgment  unfortunately  not  reported  at  large)  upheld  a  ruling 
of  Pollock,  C.B.,  that  the  shipowner  was  only  bound  to  take  the 
same  care  of  the  goods  as  a  person  would  of  his  own  goods,  viz., 
'ordinary  and  reasonable  care.'  These  authorities  and  the 
reasoning  u[)on  which  they  are  founded  are  conclusive  to  shew  that 
the  exemption  is  from  liability  for  loss  which  could  not  have  been 
avoided  by  reasonable  care,  skill,  and  diligence,  and  that  it  is 
inapplicable  to  the  case  of  a  loss  arising  from  the  want  of  such  care, 
and  the  sacrifice  of  the  cargo  by  reason  thereof,  which  is  the 
subject-matter  of  the  present  complaint  (2\otara  v.  Henderson 
(1872),  L.  R.  7  Q.  B.  225,  at  pp.  235,  236  :  Willes,  J.,  delivering 
the  judgment  of  the  court  {Kelly,  C.B.,  Martin,  Channell,  and 
Cleashy,  BB.,  Willes,  Byles,  and  Keatimj,  JJ.)). 

3.  "  This  question  of  construction  must  be  decided  on  the  broad 
principle  which  has  been  so  long  and  so  constantly  invoked  in  the 
interpretation  of  contracts  with  carriers  by  sea  as  well  as  land,  viz., 
that  words  of  general  exemption  from  liability  are  only  intended 
(unless  the  words  are  clear)  to  relieve  the  carrier  from  liability 
where  there  has  been  no  misconduct  or  default  on  his  part  or  that 
of  his  servants.  The  exceptions  in  a  bill  of  lading  are  not  intended 
to  excuse  the  carrier  from  the  obligation  of  bringing  due  skill  and 
care  on  the  part  of  himself  and  his  servants  to  bear  both  upon  the 
stowing  and  upon  the  carrying  of  the  cargo.  Even  in  cases 
within  the  exceptions  the  shipowner  is  not  protected  if  default  or 
negligence  on  his  part  or  that  of  his  servants  has  contributed  to 
the  loss"  (Steinman  8f  Co.  v.  Angier  Line,  [1891]  1  Q.  B.  619, 
at  pp.  623,  624  :  Boiven,  L.J.).  .    . 
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General  Rule  as  to  the  Construction  of  St! pulations 
in  Contracts.  (IS!) 

"  The  general  rule  is  that  where  there  is  any  doubt  as  to  the 
construction  of  any  stipulation  in  a  contract,  one  ought  to  construe 
it  strictly  against  the  party  in  whose  favour  it  has  been  made  " 
(Burton  V.  En<jlish  (18«3),  12  Q.  B.  D.  218,  at  p.  220: 
Brett,  M.ll.). 

"  Those  who  wish  to  introduce  words  in  a  contract  in  order 
to  shield  themselves  ought  to  do  so  in  clear  words "  (ibid.,  at 
p.  222  :  Bowen,  L.J.). 

Canadian  Cases. 

(154)  A  bill  of  lading  acknowledged  the  receiiit  on  board  a  steamer  of  the 
defendants',  in  good  order  and  condition,  of  goods  shipped  by  T.  (fresh  meat), 
and  contracted  to  deliver  the  same  in  like  good  order  and  condition    .... 


loss  or  damage  resulting  from  sweating, 


decay,  stowage. 


or  from  any  of  the  following  perils,  whether  arising  from  the  negligence, 
default,  or  error  in  judgment,  of  the  pilot,  master,  mariners,  or  other  persons  in 
the  service  of  the  ship,  or  for  whose  acts  the  shipowner  is  liable  (or  otherwise 
howsoever),  always  excepted,  namely  (setting  them  out) : — Held,  affirming  the 
judgment  of  the  Supreme  Court  of  Prince  Edward  Island,  that  the  clause, 
"  whether  arising  from  the  negligence,  default,  or  error  in  judgment,  of  the 
master,"  etc.,  covered  as  well  the  preceding  exceptions  as  those  which  followed, 
and  was  not  limited  in  its  application  by  the  words  "  from  any  ol  the  following 
perils,"  and  the  defendants  were,  therefore,  not  liable  from  damage  to  tlie 
goods  shi2)ped  resulting  from  improper  stowage,  which  was  one  of  the  excepted 
perils  (Trainor  v.  Black  Diamond  steamship  Co.,  16  S.  C.  R.  156). 

"  It  appears  to  me  that  the  construction  of  this  exception  is  plain,  and 
entitles  the  shipowners  to  the  exemption  which  they  claim.  The  obvious 
and  grannnatical  reading  of  it  is,  that '  loss  or  damage  resulting  from  stowage,' 
iy  an  excepted  peril,  whether  arising  from  the  negligence,  default,  or  error 
in  judgment,  of  the  pilot,  master,  mariners,  engineers,  or  other  persons  in  the 
service  of  the  shijj  for  whose  acts  the  shipowner  is  liable,  or  otherwise 
howsoever.  That  this,  and  not  that  which  would  confine  the  exception  of 
negligence  to  the  perils  immediately  afterwards  enumerated,  is  the  proper 
construction  is  apparent  when  v  consider  that  what  is  excepted  is  'loss  or 
damage,'  which  might  result  as  well  from  perils  antecedently  specified  as 
from  tho.se  subsequently  mentioned." 

"  As  regards  contracts  for  carriage  of  goods  by  sea,  the  legislature  has  not 
interposed  to  control  the  contracts  of  the  parties,  stipulating  for  freedom  from 
liability  for  negligence,  as  it  has  in  England  in  the  case  of  railway  and  canal 
companies,  and  here  also  to  some  extent  in  the  case  of  railway  carriers.  In 
cases  like  the  present  the  parties  are  free  to  enter  into  any  contract  they  may 
think  (it.  It  is,  no  doubt,  a  well  established  and  sound  rule  of  construction 
that  the  exception  of  liability  for  tha  negligence  of  the  crew  and  other  persons, 
for  whose  acts  the  owner  is,  by  the  general  law,  responsible,  should  be  provided 
for  in  the  most  plain  and  unequivocal  terms,  and  that  all  doubtful  or  ambiguous 
clauses  should  be  strictly  interpreted  against  the  owner  for  whose  benefit  they 
are  introduced  into  the  contract.  But  giving  the  appellant  the  full  benefit  of 
this  rule,  I  am  unable  to  see  that  there  can  be  the  least  doubt  as  to  the 
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General  Rule  as  to  the  Construction  of  E.eemptlons  in 
Bills  of  Lading. 

If  ambiguity  or  doubt  exists,  the  construction  of  a  clause  of 
exoniiition  is  to  be  in  favour  of  the  shi{)pcr  rather  than  in  favour  of 
the  shipowner. 

1.  "  The  word  ['  thieves  ']  is  ambiguous,  and  being  of  doubtful 
meaning,  it  must  receive  such  a  construction  as  is  most  in  favour 
of  the  shipper,  and  not  such  as  is  most  in  favour  of  the  shipowner, 
for  whoso  benefit  the  exceptions  arc  framed  "  (^Taylor  v.  Liverpool 
and  Great  Western  Steam  Co.  (1874),  L.  R.  9  Q.  B.  546,  at 
p.  541)  :  Lush,  J.).  Cited  and  applied  by  ])enman,ii.,  in  Ilayn  v. 
Cnlliford  (1878),  3  C.  P.  D.  410,  at  p.  418. 

2.  "  It  has  been  held  that  in  construing  a  clause  in  a  bill 
of  lading  exempting  a  shipowner  from  liability,  which  clause  is 
ambiguous  and  of  doubtful  meaning,  the  construction  most  in 
favour  of  the  shipper,  and  not  such  as  is  most  in  favour  of  the 
shipowner  for  whose  benefit  the  exemptions  are  framed,  is  to  be 
api)lied  :  See  per  Lush,  J.,  in  Taylor  v.  Liverpool  and  Great 
Western  Steam  Co.  (1874),  L.  II.  9  Q.  B.  546,  at  p.  549  ;  and  per 
Bowen,  L.J.,  in  Burton  v.  English  (1883),  12  Q.  B.  D.  218,  at 
p.  224.  I  do  not  understand  this  to  mean  that  the  true  canon 
of  construction  is  not  to  be  applied,  but  that,  when  applied,  if 
ambiguity  or  doubt  still  exists,  the  construction  is  to  be  in  favour 
of  the  shipper  rather  than  of  the  shipowner "  (^Norman  v. 
Binninfjton  (1890),  25  Q.  B.  D.  475,  at  p.  477  :  A.  L.  Smith,  J. 
[reading  the  judgment  of  the  court  {Cave,  A.  L.  Smith  and 
Vaughan  Williams,  JJ.)]  ).    (155) 


Caaadian  Cases. 

meaning  of  the  exception  found  in  this  bill  of  lading"  {ibid.  :  Strong,  J., 

pp.  171,  172  ;  and  see  j'ost,  p.  676). 

(155)  By  a  bill  of  lading  made  in  England  Ijy  the  master  of  an  English  ship 
certain  packages  of  tea  were  "  to  be  delivered  from  the  ship's  deck,  where  the 
ship's  responsibility  shall  cease,  at  the  port  of  Montreal "  .  .  .  "  unto  the 
Grand  Trunk  Railway  Company,  and  by  them  to  be  forwarded  thence  per 
railway  to  the  station  nearest  to  Toronto,  and  at  the  aforesaid  station  delivered 
to  the  consignees  or  to  their  assigns."  The  instrument  contained,  in  addition 
to  a  long  list  ot  excepted  risks,  whether  arising  from  negligence  or  otherwise, 
the  following  condition  :  "  No  damage  that  can  be  insured  against  will  be  paid 
lor,  nor  will  any  claim  whatever  be  admitted  unless  made  before  the  goods  iiic 
removed."  It  was  held  that  the  condition,  though  in  its  first  clause  limited  to 
insurable  damage,  clearly  ajjplied  as  regards  its  second  clause  to  all  damage, 
whether  apparent  or  latent,  which  could  by  examination  of  the  packages, 
conducted  with  reasonable  care  and  skill  at  the  place  of  removal  have  been 
discovered.  The  bill  of  lading  in  this  case  was  a  contract  to  be  governed  and 
interpreted  by  English  law  (Moore  v.  Harris,  1  A.  C.  318  ;  and  see  Perkins  v. 
Missismppi  and  Dominion  Steampship  Co.,  Limited,  10  0.  P.  R.  198). 
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3.  "  Unquestionably,  if  in  a  clause  in  a  bill  of  lading  exempting 
a  shipowner  from  liability  there  is  an  ambiguity,  the  document 
must  be  construed  in  favour  of  the  shipper  "  {Baerselman  v.  Bailey, 
[1895]  2  Q.  B.  301,  at  p.  305  :  Righy,  L.J.)- 

4.  "There  is  ample  authority  that  exceptions  in  a  bill  of  lading 
must  be  clear  and  unambiguous  if  the  shipowner  is  to  be  relieved 
from  the  liability  which  he  has  otherwise  undertaken  therein " 
{Owners  of  Canfo  on  Board  ss.  Waikdto  v.  Xcw  Zealand  Shipping 
Co.,  [im]  1  Q.  B.  56,  at  p.  58  :  A.  L.  Smith,  L.J.). 

5.  "In  the  case  of  such  careless  and  ambiguous  phraseology  I 
do  not  think  wo  ought  to  assi-  .lO  that  the  construction  most 
advantageous  to  the  shipowners  represents  the  true  meaning.  If 
they  do  not  make  their  meaning  reasonably  clear  to  the  shipper, 
they  ought  not  to  be  held  to  be  protected  by  the  exception  "  {ibid. : 
Itifjhy,  L.J.)- 

The  Burden  of  slioicing  that  the  Shipoioners  are  tvithin  an  Exception 
rests  with  tlwm,  and  the  Burden  of  Showing  that  the  Shipotoner 
is  not  Entitled  to  the  Benefit  of  the  Exception,  on  the  ground  of 
Negligence,  is  vpon  those  so  contending. 

1.  "  As  a  matter  of  construction,  it  is  obvious  that  where  the 
contract  provides  that  the  carrier  shall  carry  goods  from  A.  to  B., 
A.  being  the  port  at  which  the  ship  loaded,  if  the  shipowners 
deviate  they  must  show  that  they  have  deviated  within  the  terms 
of  the  clause,  and  as  the  power  to  deviate  is  an  exception  in  their 
favour,  it  seems  to  me  that  the  burden  of  shewing  they  are  within 
tliat  exception  rests  with  the  shipowners.  That  is  the  ordinary 
principle  of  construction  of'  exceptions  upon  a  shipowner's 
contract  ;  in  oth.>r  words,  the  construction  of  an  exception  is  most 
strongly  against  the  person  in  whose  favour  it  is  inserted  "(  77j^ 
Ihniheth,  [1897]  P.  133,  at  p.  136  :   Gorell  Barnes,  J.).  (156) 

(156)  Defendants  undertook,  by  bill  of  lading  in  the  usual  form,  to  carry  a 
number  of  sacks  of  shorts  from  Boston  to  Sydney,  C.  B.  The  master  did  not 
go  to  Sydney  direct,  but,  finding  the  shorts  overheated  when  he  reached  an 
intermediate  port,  reshipped  them  by  steamer  to  Sydney.  There  was  evidence 
that  the  shorts  had  been  injured  by  water  before  arrival  at  the  first  inter- 
mediate port.  A  judgment  of  James,  J.,  in  favour  of  plaintiff  was  upheld 
on  appeal  (Harrington  v.  Boudrot,  21  N.  S.  L.  R.  97). 

"The  onus  of  proof  is  on  the  defendant  to  bring  himself  within  the 
exception  of  the  bill  of  lading,  and  that  he  has  not,  in  my  opinion,  done,  and 
lie  is  liable  on  his  contract  to  deliver  in  good  order  and  condition" 
(McDonald,  C.J.  :  ibid.  98). 

Where  an  exception  against  loss  by  dangers  of  navigation  is  contained  in  a 
bill  of  lading,  and  the  vessel  is  in  fact  lost  in  a  storm,  the  evidence  of  negligence 

I..B.  2  T 
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2.  "  That  which  is  said  in  Mr.  Carver's  book  [a  treatise  on  tlio 
Law  relatino-  to  the  Carriage  of  Goods  by  Sea,  by  T.  G.  Carver, 
2nd  ed.,  p.  81.1,  s.  78]  is  correct,  viz.,  that  if  the  loss  apparently  falls 
within  the  exception,  the  burden  of  shewing  that  the  shipowner  is 
not  entitled  to  the  benefit  of  the  exception,  on  the  grounti  of  negli- 
gence, is  upon  the  person  so  contending  "  {The  Glcndarroch,  [1894] 
F.  226,  at  p.  232  :  Lord  Esher,  M.U.). 

3.  "  Wliere  a  peril  of  the  sea  is  set  up  it  is  sufficient  for  the 
defendant  to  prove  the  peril  relied  on,  and  he  need  not  go  on  to 
shew  that  that  was  really  not  caused  by  him  ;  but  if  the  plaintiff 
says  that  it  was,  then  he  must  set  it  up  in  his  replication  and  must 
prove  it "  (ibid.,  at  p.  235  :  Lopes,  L.J.). 


Exceptions  themselves  Considered. 

The  various  exceptions  which  usually  occur  in  a  clause  of 
exemptions,  will  now  be  considered  in  the  order  in  which  they 
generally  appear  in  a  bill  of  lading.  Sec  Form  of  a  Bill  of  Lading, 
ante,  p.  612.  (157) 

"  Act  of  God."  (158) 

See  also  Chapter  I. — Introductory  ;  Section  IV. — Inevitable 
Accident  (a),  ante,  p.  'zl,  where  it  is  laid  down  that  the  act  of 
God  is  any  overcoming  accident  produced  not  by  the  agency  of 

Canadian  Cases. 

or  improper  conduct  must  be  very  clear  in  order  to  make  the  shipowner  liable  ; 
and  although  it  lies  upon  the  defendant,  in  the  first  place,  to  bring  himself 
within  the  exception,  yet  this  is  sufficiently  done  by  showing  a  shipwreck  from 
stress  of  weather  ;  and  the  plaintiff  is  then  called  upon  to  establish  that  the 
loss  would  not  have  happened  but  from  negligence  or  want  of  skill  (Harnden  v. 
Frodei;  9  U.  C.  Q.  B.  5S)2). 

(IS?)  In  dealing  with  the  cause  of  loss,  it  is  for  the  jury  to  say  whether  the 
loss  was  occasioned  by  perils  of  the  sea,  notwithstanding  the  lack  of  evidence 
as  to  the  exact  cause  of  tiie  sinking  {Morrison  v.  iVova  Scotia  Marine  Insurance 
Co.,  28  N.  S.  R.  346). 

(158)  When  the  plaintiff  agreed  that  his  vessel  should,  with  all  convenient 
speed,  sail  from  Kingston  to  Dresden  or  Chatham  to  take  in  a  cargo  of  wheat 
for  Kingston,  and  owing  to  stress  of  weather  she  took  twenty-seven  days  to 
reach  Detroit,  but  the  delay  arose  from  no  default  of  the  captain  or  crew,  the 
defendant  refused  to  load  her,  as  it  was  improbable,  owing  to  the  la^'iuess  of 
the  season,  that  the  vessel  could  get  back  to  Kingston.  The  plainti  „aed,  and 
it  was  held  that  he  could  not  recover  and  that  the  defendant  was  justified  in 
refusing  to  load  her  (Brown  v.  Lamiont,  30  U.  C.  Q.  B.  392). 

"  This  contract  would  not  bind  defendant  to  ship  his  wheat  unless  the 
Southampton  arrived  in  a  reasonable  time,  and  the  plaintiff  must  be  deemed  to 
have  engaged  himself  to  that  extent.    At  whose  risk  was  the  delay  ?    Is  the 
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man,  but   by  some  practically  irresistible    natural   cause,  e.ff.,  a 
cataclysm,  cartli([uake,  storm,  natural  sudden  death. 
Some  illustrative  cases  arc  subjoined  : — 

Sudden  Gust  of  Wind. 

1.  The  plaintiff  put  goods  on  board  a  hoy  of  the  defendant,  who 
was  a  common  carrier.  Coming  through  a  bridge,  by  a  sudden 
gust  of  wind,  the  hoy  was  sunk,  and  the  goods  were  spoiled. 

Lord  Keni/oii,  ('.J.,  held  the  defendant  not  answerable,  the 
damage  being  occasioned  by  the  act  of  God.  For  though  the 
defendant  ought  not  to  have  ventured  to  shoot  the  bridge,  if  the 
general  bent  of  the  weather  had  been  tempestuous  ;  yet  this  being 
only  a  sudden  gust  of  wind,  had  entirely  differed  the  case  :  and  no 
carrier  is  obliged  to  have  a  new  carriage  for  every  journey  :  it  is 
sufficient  if  he  provides  one  which,  without  any  extraordinary 
accident  (such  as  this  was),  will  probably  perform  the  journey 
(Amies  \.  Stevens  (1718),  1  Str.  127). 

Running  on  to  an  Anchor  in  a  River,  no  Buoy  heing  Visible. 

2.  The  proprietors  of  the  Trent  Navigation  undertook  to  carry 
tlio  defendant's  goods  from  Hull  to  Gainsborough.  In  the  river 
Humber,  the  vessel,  on  board  which  the  defendant's  goods  were, 
sank  by  driving  against  an  anchor  in  the  river  ;  and  the  goods  were 
in  consequence  of  the  accident,  considerably  damaged.  The  plain- 
tiffs repaired  the  damage  the  goods  had  sustained,  and  sent  them 
home  to  the  defendant.  The  defendant  refused  to  pay  the  money 
the  plaintififs  had  expended  in  the  recovery  of  the  goods. 

"This  is  certainly  a  sea  voyage.  It  is  a  general  question,  and 
no  case  has  been  cited  exactly  in  point ;  but  it  is  clear  that  the 
carrier  is  liable  in  all  cases,  except  for  accidents  happening  by  the 
act  of  God,  or  by  the  King's  enemies.  The  act  of  God  is  a  natural 
necessity,  and  inevitably  such  as  winds,  storms,  &c.  The  case  of 
robbery  is  very  strong,  but  not  a  natural  necessity ;  and  in  this 
case  there  is  an  injury  by  a  private  man,  within  the  reason  of  the 
instance  of  robbery  ;  yet  I  think  the  carriers  ought  to  be  liable. 

Canadian  Cases. 

exception  of  the  act  of  God,  etc.,  to  be  held  to  be  implied  in  the  plaintiffs 
favour,  so  that  if  the  vessel  had  been  frozen  up  at  Port  Colborn,  he  could  have 
come  up  to  Chatham  in  the  following  spring  and  demanded  a  cargo  !  Con- 
ceding that  if  the  plaintiff  was  sued  for  not  having  his  vessel  there  in  a 
reasonable  time,  he  might  excuse  him«elf  upon  this  implied  exception,  is  it  the 
same  thing  when,  after  a  lapse  of  time  inexcusable  on  any  other  ground,  he 
claims  the  performance  from  the  defendant "  (Draper,  C.J.  :  ibid.,  p.  172). 
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There  is  some  .  jH  negligonco  here  ;  for  as  the  buoy  coulu  not 
be  seen,  there  should  have  been,  on  that  account,  a  greater  degree 
of  caution  used  "  (Proprietors  of  tlie  Trent  Navigation  v.  Ward 
(1785),  3  Esp.  127,  at  p.  131  :  Lord  Mansfeld). 

Frost  Cracking  Boiler  Pipe. 

3.  Action  against  the  defendants,  as  carriers  by  water,  for  not 
delivering  a  cargo  in  proper  condition.  The  defence  was,  that 
the  mischief  was  done  by  the  act  of  God,  which  was  one  of  tlio 
risks  excepted  in  the  bill  of  lading.  The  vessel,  a  steam  vessel, 
was  tight  and  staunch.  The  captain  expecting  to  start  in  the 
morning,  caused  the  water  to  be  pumped  into  the  boiler  on  the 
previous  evening.  The  next  morning  it  was  ascertained  that  the 
pipe  which  conducted  the  water  into  the  boiler  had  cracked,  that  a 
considerable  quantity  of  water  had  escaped  by  this  means  into  the 
hold,  and  that  much  of  the  cargo  was  damaged.  The  pipe  was  a 
sound  and  good  one,  and  its  bursting  was  occasioned  by  the  action 
of  frost  on  the  external  portion  of  it. 

"  No  one  can  doubt  that  this  loss  was  occasioned  by  negligence. 
It  is  well  known  that  frost  will  rend  iron  ;  and  if  so,  the  master  of 
a  vessel  cannot  be  justified  in  keeping  water  within  his  boiler  in 
the  middle  of  winter,  when  frost  may  be  expected  "  (Siordet  v. 
Hall  (1828),  4  Bing.  607,  at  pp.  608,  609  :  Best,  C.J.). 

Stranding — Rule  as  to  lohat  Circumstances  constitute  it.  (158a) 

4.  "  We  have  excellent  guides,  both  as  to  what  circumstances 
constitute  a  stranding,  and  as  to  what  do  not.  Lord  Tenterden  in 
Wells  v.  Hopwood  (1832),  3  B.  &  Ad.  20,  at  p.  34,  says  that  a  rule 
may  be  fairly  collected  from  the  cases  :  and  he  goes  on  :  'And  that 
rule  I  conceive  to  be  this  :  where  a  vessel  takes  the  ground  in  the 
ordinary  and  usual  course  of  navigation  and  management  in  a  tide 
river  or  harbour,  upon  the  ebbing  of  the  tide,  or  from  natural 
deficiency  of  water,  so  that  she  may  float  again  upon  the  flow  of 
tide  or  increase  of  water,  such  an  event  shall  not  be  considered  a 
stranding  within  the  sense  of  the  memorandum.'  And  Tindal,  C.  J., 
in  delivering  the  judgment  of  the  Common  Pleas  in  Kingsford  v. 
Marshall  (1832),  8  Bing.  458,  at  p.  464,  after  saying  in  substance 
the  same  thing  as  Lord  Tenterden,  goes  on  :  '  What  mi/re,  then,  is 
necessary  ?  We  think  a  stranding  cannot  be  better  defined,  than 
it  has  often  been  in  several  of  the  decided  cases,  viz.  where  the 
taking  of  the  ground  does  not  happen  solely  from  those  natural 

Canadian  Cases. 

(158a)  Western  Assurance  Co.  v.  Ontario  Goal  Co.,  21  S.  C.  E.  383,  post,  p.  712. 
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causes  which  are  necessarily  incident  to  the  ordinary  course  of  tho 
navigation  in  which  the  ship  is  engaged,  either  wholly  or  in  part,  but 
from  some  accidental  or  extraneous  cause'"  ( Corcoran  v.  Giirnei/ 
(1853),  1  El.  &  Bl.  45G,  at  pp.  4G1,  4G2  :  Lord  Campbell,  C.J.). 

A  Snoit'storm  is  not  an  Accident  beyond  Control, 

5.  "  Was  tho  snowstorm,  however,  '  an  accident  beyond  tho 
control '  of  the  defendant  ?  No  doubt  ii  was  beyond  his  control, 
but  was  it  an  accident  ?  I  think  not,  because  an  accident  is  not 
the  same  as  an  occurrence,  but  it  is  something  that  happens  out  of 
the  ordinary  course  of  things.  A  fall  of  snow  is  one  of  tho 
ordinary  operations  'jf  nature,  and  is  an  incident  rather  than  an 
accident ;  and,  therefore,  without  going  into  the  rule  that  general 
words  are  to  be  restricted  to  the  same  genus  as  the  specific 
words  which  precede  them,  I  think  this  natural  consequence  did 
not  come  within  the  terms  of  the  exception  in  the  charter-party  " 
(Fenwick  v.  Schmalz  (1868),  L.  R.  3  C.  P.  313,  at  p.  316  : 
Willes,  J.  See  also  In  re  liichardsons  and  M,  Samuel  Sf  Co., 
[1898]  1  Q.  B.  261). 

Queen's  Enemies — Restraint  of  Princes  and  Riders, 

The  word  "enemies  '  .icludes  enemies  of  the  sovereign  of  tho 
carrier,  whether  that  sovereign  be  an  emperor,  a  queen,  or 
reigning  duke. 

The  words  "  Restraint  of  princes  and  rulers  "  include  all  cases 
of  restraint  or  interruption  by  lawful  authority,  e.g.,  blockade, 
siege. 

"  Enemies," 

"  The  word  '  enemies '  at  least  includes  enemies  of  the  carrier,  if 
those  are  not  the  parties  to  whom  it  is  specially  directed.  '  King's 
enemies  '  means  enemies  of  the  sovereign  of  the  carrier,  whether 
that  sovereign  be  an  emperor,  or  queen,  or  a  reigning  duke.  Lest 
there  should  be  any  left  out,  it  is  usual  in  charter-parties  to  add  the 
words  '  restraints  of  princes  and  rulers.'  These  include  all  cases 
of  restraint  or  interruption  by  lawful  authority  ;  leaving  the  case  of 
pirates  to  be  ranked  with  other  dangers  of  the  seas,  within  which, 
according  to  the  authority  of  the  case  of  Pickerlmj  v.  Barkley  (1649), 
Styles,  132,  it  falls.  .  .  .  Tho  same  law  is  laid  down  in  2  Roll.  Abr. 
248,  pi.  11,  and  in  Barton  v.  WolUford  (1688),  Comberbach,  56. 
So  that  these  three  exceptions,  the  act  of  God,  the  King's  enemies, 
and  restraints  of  princes,  seem  to  guard  the  owner  against  all  tliat 
he  need  be  protected  from  by  express  words  "  (Russell  v.  Niemann 
(1864),  17  C.  B.  (N.s.)  163,  at  pp.  174,  176  :  Byles,  J.). 
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liestvalnt  of  Princes. 

Blockade  is  a  Restraint  of  Princes  ichen  the  ship  is  within 
the  lilockadecl  Port. 

1.  "  Is  a  Uockado  a  rostniint  of  princos  ?  I  think  it  U.  It  is  an 
act  of  a  sovcrci^^n  stato  or  priiioo  ;  and  it  is  a  rnstniint,  provided 
the  blockado  is  oti'cctlvo  :  and  in  tlio  oyo  of  tho  law  a  blockade 
is  effective  if  tho  enoniios'  shi[)S  are  in  such  numbers  and  position 
as  to  render  the  ruiuiinjf  of  tlie  blockade  a  matter  of  dan;j;er, 
although  some  vessels  may  suceeed  in  getting  through.  In  such  a 
case  the  obstacle  arises  from  an  act  of  state  of  one  of  the  belligerent 
sovereigns,  and  consequently  constitutes  a  restraint  of  princes " 
(Geipel  V.  Smith  (1S72),  L.  R.  7  Q.  B.  404,  at  p.  410  : 
Cockburn,  C.J.). 


Sieffe  is  a  Restraint  of  Princes  if  the  Goods  are  ivithin  the 
Besieged  Place. 

2.  "  It  is  said  that  a  siege  differs  from  a  blockade,  and  that  the 
principles  of  law  ap})licablc  to  the  one  arc  not  applicable  to  the 
other.  The  American  courts,  it  seems,  have  treated  the  case  of  a 
vessel  kept  within  a  blockaded  port  as  being  precisely  within  tho 
same  principle  as  goods  detained  withiu  a  besieged  town,  and  have 
considered  the  latter  as  being  a  fortiori  a  restraint  of  princes. 
Siege  and  blockade  are  also  placed  upon  tho  same  footing  in  this 
respect  by  Grotius  and  by  Wheaton  ;  and  I  certainly  see  no 
difference  between  them  for  the  purpose  of  a  claim  upon  a  policy 
or  between  a  blockade  and  an  embargo,  so  far  as  regards  the 
question  of  restraint  of  princes.  There  are  numerous  cases  in 
■which  a  question  has  arisen  whether  a  blockade  was  a  restraint  of 
princes  ;  but  all  of  them  were  cases  where  a  ship  or  the  goods  had 
been  prevented  from  entering  the  blockaded  port  ;  and  the  answer 
was  that  there  was  no  such  restraint,  the  immediate  cause  of  their 
not  entering  being  the  desire  of  the  assured  not  to  encounter  the 
risk  of  the  blockade.  Whenever  the  question  may  arise  when  the 
ship  or  the  goods  were  within  the  blockaded  port  {Geipel  v.  Smith 
(1872),  L.  R.  7  Q.  B.  404),  would,  as  it  seems  to  mo,  be  a  distinct 
authority  "  (Rodoconachi  v.  Elliott  (1873),  L.  R.  8  C.  P.  649,  at 
pp.  664,  665  :  Bovill,  C.J.). 

3.  "  A  siege,  where  a  place  is  completely  surrounded  and  invested, 
is  a  stronger  case  than  a  mere  maritime  blockade.  In  the  latter 
case  the  land  communications  are  unaffected,  and  the  commerce  by 
sea  only  is  interdicted.  But  we  are  unable  to  draw  any  material  or 
substantial  distinction  between  the  two  so  far  as  they  operate  to 


cnAiiTp:n-rARTY  and  hill  ok  ladino. 


(547 


It  is  an 
rov'uU'J 
lockiulo 
[position 
diin;i;or, 
1  such  a 
llijforent 
irincos  " 
n.    410: 


provont  or  restrain  all  intoroourHO  or  commorco,  or  tlio  (>ntry  into 
or  exit  of  any  jroods  from  tlio  bcsioojod  or  blockaded  places. 
Grotiiis,  Book  II,  I,  5,  places  *•  op/iidmn  oh.Hi's.vim  rel  jiovtus 
chiHsits^  exactly  on  the  same  footin<j,  as  re^^ards  the  ri^lit  of 
neutrals  to  hold  commerce  with  tlie  l)elli<^creiits  ;  and  Lord  .Stowell's 
definition  of  a  blockade  is  still  more  a])|)licablc  to  a  sie;re  like  the 
sie;i;e  of  Paris  than  to  a  blockade  merely  maritime.  '  A  l)lockade,' 
ho  says,  '  is  a  sort  of  circumvallation  round  a  place  by  which  all 
foreign  connection  an<l  correspondence*  is,  as  far  as  human  force 
can  effect  it,  to  be  entirely  cut  off.  It  is  intended  to  suspend  tho 
entire  commerce  of  that  place,  and  a  neutral  is  no  more  at  liberty 
to  assist  tlio  traffic  of  exportation  than  imi)ortation'  :  Tlie  \'row 
Judith  (17t)U),  lllob.  152"  {Rodoconacld  v.  Elliof  (1874),  L.  H. 
9  C.  P.  518,  at  p.  528  :  Bramicelt,  B.). 
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A  loell-founded  Fear  of  Seizure  is  a  Restraint  of  Princes. 

4.  '*  It  was  said  that  the  fear  of  seizure,  however  well  founded, 
was  not  a  restraint,  and  that  something  in  the  nature  of  a  seizure 
was  necessary.  But  this  argument  is  disposed  of  by  tho  cases  of 
Geipel  v.  Smith  (1872),  L.  R.  7  Q.  B.  404,  and  Rodoconachi  v. 
FJliott  (1874),  L.  R.  9  C.  P.  518  "  {NoheVs  Explosives  Co.  v. 
Jenkins  &  Co.,  [1896]  2  Q.  B.  326,  at  p.  331  :  Mathew,  J.). 

Capture,  Seizure,  Piracy,  etc. 

N.B. — Perhaps  it  will  bo  useful  here  to  mention  that  at  a 
general  meeting  of  the  members  of  Lloyd's  held  at  Lloyd's  on 
January  25th,  1899,  tho  following  resolution  was  carried 
unanimously  : — 

"  That  henceforth  all  policies  or  agreements  for  insurance  are 
to  be  deemed  warranted  '  free  from  capture,  seizure,  and  detention, 
and  the  consequences  thereof,  or  of  any  attempt  thereat,  piracy 
excepted,  and  also  from  all  consequences  of  hostilities  or  warlike 
operations,  whether  before,  or  after  declaration  of  war,'  unless  the 
contrary  be  written  or  printed  in  the  slip  or  initialled  by  the  under- 
writers, and  that  the  resolution  passed  by  the  general  meeting  of 
members  on  June  25th,  1898,  be  rescinded." 

A  ship  while  on  her  voyage  was  driven  by  a  hard  gale  of  wind 
on  the  coast  of  France,  and  was  there  captured  by  the  enemy  : 
she  did  not  receive  any  damage  from  the  wind. 

Lord  Kent/on  said,  the  case  was  too  cle  vr  to  admit  of  argument ; 
this  was  clearly  a  loss  by  capture,  for  had  the  ship  been  driven 
on  any  other  coast  but  that  of  an  enemy,  she  would  have  been  in 
perfect  safety  {Green  v.  Elmslie  (1794),  1  Peake,  278).  See  also 
•post,  p.  656,  *'  Capture" 
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"  Seizure." 

"In  my  opinion  the  word  'sci/iiro'  must  l)o  taken  in  its 
ordinary  and  natm'al  mcanin;,',  and  is  not  a  term  of  art.  Tho 
passages  I  have  cited  from  riiiilips  certainly  do  not  prove  that 
the  word  has  any  technical  meaning,  and  the  case  of  Black  v. 
Marine  Insurance  Co.  (1814),  11  John.  (N.  Y.)  287,  which  that 
autlior  cites  in  support  of  his  vi(>w  as  to  the  meaning  of  caitture, 
shews,  if  anything,  that  seizure  is  a  general  term  cajialdo  of  a 
very  wide  meaning"  {.Johnston  v.  Iloyy  (1883),  10  Q.  B.  D.  432, 
at  p.  434  :   Cave,  J.). 

Pirates  are  ranlced  u'ith  other  dangers  of  the  seas.  Sec  ante, 
p.  645,  and  post,  p.  G57. 

For  definition  of  "  Piracy,^''  S(!e  ante,  p.  29. 
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llohhers —  Thieves. 

For  definition  of  "  Rohheri/,"  see  ante,  p.  29.  As  to  larceny  from 
or  by  bailees  or  by  bailors,  see  atite,  pp.  41 — 44. 

1.  "  The  broad  principle  of  commercial  law  always  was  and  is  that 
the  ship,  in  the  absence  of  express  provision  to  the  contrary,  was 
liable  to  the  cargo-owner  for  losses  occasioned  by  theft  committed 
on  board.  This  idea  was  of  cardinal  moment  both  in  the  law  of 
insurance  and  in  the  law  of  curriers  .  .  .  About  the  middle 
of  the  century  in  question  (the  17th)  the  word  'thieves'  found 
its  way  into  the  list  of  tho  marine  casualties  against  which 
insurances  were  effected,  and  from  this  time  forth  there  has  been 
a  recurring  discussion  both  in  England  and  America  as  to  the 
extent  to  which  in  policies  of  insurance  effect  ought  to  be  given 
to  this  special  stipulation.  liobbery  imports  violence,  but 'theft,' 
which  properly  speaking,  does  not,  may  be  of  several  kinds. 
There  may  be  the  assailing  thief  from  outside,  tho  thief  who 
'  breaks  through  and  steals '  ;  there  may  be  a  thief  on  board  among 
those  who  are  lawfully  on  board  ;  there  may,  lastly,  be  a  thief 
among  the  crew "  (Stei.nnan  and  Co.  v.  Angier  Line,  [1891] 
1  Q.  B.  619,  at  pp.  621,  622  :  Bowen,  L.J.). 


Robbers — Dangers  of  the  Road — Theft. 

2.  Action  brought  to  recover  the  value  of  a  box  of  gold  dust.  Tho 
plaintiffs'  agent  at  Panama  delivered  to  the  defendants'  agent  eleven 
boxes  of  gold  dust  for  shipment  to  this  country,  and  took  from  him 
a  bill  of  lading  by  which  {inter  alia)  robbers  and  dangers  of  the 
roads  of  whatever  nature  or  kind  were  excepted.  All  tho  boxes 
were  carried  by  the  defendants  across  the  Isthmus  of  Panama  to 
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(Jlm^ros,  und  there  sliipjx'd  on  hoard  ono  of  their  steam  vessels  for 
Southampton,  whore  they  arrived  on  May  7th.  On  the  following 
day  th(^  hoxes  were  unloadetl,  and  placed  in  trucks  helongin^j;  to 
the  South  Western  Hailway  Company,  for  the  purpose  of  hein^ 
carried  to  London.  In  the  course  of  th(*  transitus  from  South- 
ampton to  London,  one  of  the  hoxes  was  secretly  stolen  from 
the  truck.  The  jury  found  that  the  defendants  were  {guilty  of 
ne<^liji;enco  in  the  conveyance  of  the  hoxes  to  London,  and  that 
this  ne;j;li|?ence  occasioned  the  theft.  The  ([uestion  was,  whether 
the  theft  committed  on  the  London  and  South  Western  Railway 
was  an  ict  of  "  rohhers,"  or,  secondly,  a  danger  of  "  roads  "  within 
the  true  meaning  of  the  hill  of  ladinj;. 

"  We  think  it  was  neither.  It  was  argmod  for  the  defendants, 
that  the  word  '  rohhers '  ought  not  to  ho  construed  in  the  technical 
sense  given  to  the  word  '  rob '  by  the  English  law  writers,  and  by 
some  of  the  English  statutes  (1  Vict.  c.  87,  s.  2,  for  instance), 
where  it  means  the  felonious  taking  from  the  person  or  in  the 
presence  of  another,  of  money  or  goods,  against  his  will,  by  force  ; 
as  putting  him  in  fear,  for  it  was  not  likely  that  robbery  in  that 
sense  would  occur,  as  the  packages  would  not  usually  be  in  the 
personal  presence  of  the  defendants  or  their  servants,  still  less  on 
their  persons  ;  and  other  statutes  were  cited,  where  its  meaning 
is  much  more  comprehensive,  and  includes  a  taking  without  force  ; 
and  besides,  in  construing  such  instruments,  it  was  contended  that 
the  ordinary  meaning  of  the  words  used  must  bo  followed.  We 
think  that  position  is  correct,  but  we  must  also  look  at  the 
circumstances  under  which  the  contract  was  made,  and  the  peculiar 
subject  to  whicii  it  applied  ;  and  taking  these  into  consideration, 
we  cannot  doubt  that  the  meaning  of  the  contract  was,  that  the 
defendants  were  not  to  bo  liable  for  the  loss  of  the  gold  dust, 
where  it  was  taken  by  force  by  a  vis  major,  which  the  defendants 
could  not  resist,  but  that  thoy  were  to  be  liable  where  it  was  pilfered 
from  them.  It  is  very  unreasonable  to  suppose  that  the  shippers 
of  a  very  precious  article,  in  which  a  large  value  is  comprised  in 
a  very  small  space,  which  is  capable  of  being  easily  abstracted  by 
any  person  employed  in  carrying  it,  meant  to  exempt  the  persons 
to  whom  they  gave  up  the  custody  and  care  of  it,  from  all  responsi- 
bility for  theft  committed  by  their  crew  or  others,  against  which 
they  could  presumably  guard  by  the  exercise  of  reasonable  care  ; 
but  it  is  likely  that  they  should  agree  to  exempt  them,  where  the 
goods  were  taken  by  a  force  which  they  could  not  resist.  The 
nature  of  the  transaction  shows  clearly,  therefore,  that  the  word 
'  robbers '  means,  not '  thieves,'  but  robbers  by  force,  to  whom  the 
term  is  more  reasonably  applied,  though  in  common  parlance  it 
is  often  applied  to  every  description  of  theft.     We  have  no  doubt, 
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therefore,  that  in  this  bill  of  lading  this  is  the  proper  meaning  of 
tlie  word  'robbers'  ;  and  tliis  being  so,  the  loss  in  this  case  was 
not  by  robbers  :  and  that  plea,  in  which  the  loss  is  so  stated, 
onght  to  be  found  for  the  plaintiffs. 

"  We  do  not  feel  any  difficulty  as  to  the  meaning  of  the  term 
'  dangers  of  roads.'  We  think  the  word  '  roads  '  either  explained 
by  the  context  to  mean  marine  roads,  in  which  vessels  lie  at 
anchor  ;  or  supposing  it  to  mean  roads  on  land,  the  dangers  of 
roads  are  those  which  are  innnediately  caused  by  roads,  as  the 
overturning  of  carriages  in  rough  and  i)recipitous  places  ;  losses 
by  robbery  are  already  provided  f<>r  under  the  general  term 
robbers  ;  and  the  same  reason  which  induces  us  to  believe  that 
the  parties  did  not  mean  that  the  defendants  should  be  exempted 
from  pilfering  by  thieves,  when  loss  by  robbers  is  exempted,  leads 
us  to  the  conclusion  that  they  did  not  intend  that  they  should  be 
protected  in  the  case  of  loss  by  thieves  in  passing  along  roads  " 
{I>e  Rothschild  v.  Royal  Mail  Steam  Packet  Company  (1852), 
7  Ex.  734,  at  pp.  742,  743  :  Parke,  B.). 


"  Thievesr  (159) 

3.  "  The  case  states  that  the  box  was  stolen  while  on  board  the 
vessel,  either  during  the  voyage  or  after  her  arrival  in  port  ;  but 
there  was  no  evidence  to  show  whether  it  was  stolen  by  one  of  the 
crew,  or  by  a  passenger,  or,  after  her  arrival,  by  some  person  from 
the  shore.  From  this  statement  we  must  take  it  as  a  fact  that 
there  were  passougers  en  board.  The  question  is,  is  that  loss 
within  any  of  the  exceptions  in  the  bill  of  lading,  which  are  the 
act  of  God,  the  Queen's  enemies,  pirates,  robbers,  thieves,  barratry 
of  the  master  or  mariners,  etc.  ?  The  first  question  is,  iloes 
'  thieves '  include  persons  on  board  the  ship,  or  is  it  to  be  limited,  as 

Canadian  Cases. 

(159)  The  def umlauts  claim  that  they  were  exempt  under  several  of  the 
exce2)tioiis  in  the  bill  of  ladiiij^ — as,  first,  ag.iiust  loss  by  barratry  ;  or,  secondly, 
thieves  ;  or,  thirdly,  losses  which  could  be  insured  against.  But  it  was  held 
in  Taylor  v  Liverpool,  L.  R.  9  Q.  B.  54G,  in  an  action  on  a  policy  of  assurance 
containing  similar  exceptions — /''trei,  that  'thieves'  could  only  be  applied  to 
thieves  external  to  the  ship,  and,  assuming  tlietl  by  one  of  the  crew  to  be 
barratry  ;  secondly,  that  it  lay  on  the  defendant:',  the  shipowners,  to  bring  the 
loss  within  one  of  the  exceptions  by  showing  by  wdioin  tlie  theft  had  Ijceu 
committed  ;  and  the  court  held  that  the  plaintilfs  were  therefore  entitled  to 
recovei  for  the  loss.  This  decision  is  strictly  applicable  to  the  present  case. 
There  is  no  evidence  to  show  when,  where,  or  by  whom,  after  tiie  goods  were 
taken  on  board,  these  goods  were  stolen"  {Uonne  v.  llie  Montreal  Ocean 
IStcamsldp  Co.,  19  N.  S,  Heps.,  321  ;  James,  J.). 
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has  been  held  in  cases  as  to  policies  of  insurance,  to  persons  outside 
the  ship  and  not  belonging  to  it.  The  word  is  ambiguous,  and, 
being  of  doubtful  meaning,  it  must  receive  such  a  construction  as 
is  most  in  favour  of  the  shipper,  and  not  such  as  is  most  in  favour 
of  the  shipowner,  for  whoso  benefit  the  exceptions  are  framed  ; 
for  if  it  was  intended  to  "-ive  to  it  the  larjjer  meanin";  which  is 
now  contended  for,  the  intention  to  give  the  shipowner  that 
protection  ought  to  have  been  expressed  in  clear  and  unambiguous 
language.  It  is  not,  I  think,  reasonable  to  suppose,  when  the 
language  used  is  ambiguous,  that  it  was  intended  that  the  ship- 
owner should  not  be  liable  for  thefts  by  one  of  the  crew  or  persons 
on  board.  The  shipowner  must  protect  himself  if  he  intends  this 
by  the  use  of  unambiguous  language  "  ( Tai/lor  v.  Liverpool  and 
Great  Weatern  Steam  Co.  (1874),  L.  It.  9  Q.  B.  546,  at  pp.  549, 
550  :  Lush,  J.). 

"  Thieves  of  whatever  kind,  whether  on  board  or  not  or  hy 

land  or  sea." 

4.  "  The  introduction  of  the  term  '  thieves '  into  the  exceptions 
in  English  bills  of  lading  is  of  a  later  date  [than  the  middle  of  the 
17th  century],  in  older  bills  of  lading  dangers  of  the  sea  being  the 
only  accidents  excepted  (Beawes,  p.  19G  ;  Abbott,  5th  ed.,  p.  214). 
For  goods  stolen  or  embezzled  the  master  was  liable,  unless  there 
was  r/s  major  (1  Molloy,  p.  329).  By  degrees  the  list  of  excep- 
tions was  expanded,  and  the  word  '  thieves  '  in  a  bill  of  lading  has 
received  a  judicial  interpretation  in  the  case  of  Taylor  v.  Liverpool 
and  Great  Western  Steam  Co.  (1874),  L.  H.  9  Q.  B.  54(j.  It  was 
there  held  in  ctiect  that  the  term  was  only  intended  to  deal  with 
thefts  by  persons  '  not  belonging '  to  the  ship,  an  expression  which, 
however,  is  ambiguous,  but  which  in  Taijlors  Case  seems  to  be 
used  as  equivalent  to  persons  outside  the  ship.  The  present  form 
of  bill  of  lading  ['  thieves  of  whatever  kind,  whether  on  board  or 
not,  or  by  land  or  sea ']  is  subsequent  in  date  to  the  decision  in 
Taulors  Case,  and  is  designed  apparently  to  widen  still  further  the 
meaning  there  attributed  to  the  word  '  thieves.'  But  thieves  may 
'  belong '  to  a  ship  in  two  ways.  They  may  be  persons  who,  thougli 
they  are  lawfully  on  board,  have  nothing  to  do  with  the  service  of 
the  ship  ;  or  they  may  be  the  master  and  crew  or  persons  in  the 
service  of  the  ship.  Is  the  language  '  thieves  of  whatever  kind, 
whether  on  board  or  not,  or  by  land  or  sea,'  intended  in  this  bill  of 
lading  to  add  both  of  these  classes  of  depredators,  or  only  the 
former  class,  to  the  '  outside  thieves,'  who  were  previously  covered 
by  the  word  in  ordinary  bills  of  lading  ?  This  question  of  con- 
struction must  be  deciiled  on  the  broad  principle  which  has  been 
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so  long  and  so  constantly  invoked  in  the  interpretation  of  contracts 
with  carriers  by  sea  as  well  as  land,  viz.,  that  words  of  jfeneral 
exemption  from  liability  are  only  intended  (unless  the  words  are 
clear)  to  relieve  the  carrier  from  liability  where  there  has  been  no 
misconduct  or  default  on  his  part  or  that  of  his  servants.  The 
exceptions  in  a  bill  of  ladinif  are  not  inteiuhid  to  excuse  the  carrier 
from  the  obligation  of  bringing  due  skill  and  care  on  the  part  of 
himself  and  his  servants  to  l)ear  both  upon  the  stowing  and  upon 
the  carrying  of  the  cargo.  Even  in  cases  within  the  exce[)tions 
the  shipowner  is  not  protected  if  default  or  negligence  on  his  part 
or  that  of  his  servants  has  contributed  to  the  loss.  Accordingly  in 
Grill  v.  General  Iron  iScrew  Collier  Co.,  Limited  (18(JG),  L.  li. 
1  0.  P.  GOO,  on  appeal  (1808),  L.  li.  3  C.  P.  47(5,  an  exception  in 
a  bill  of  lading  of  '  accidents  of  whatever  nature  or  kind  soever ' 
was  held  not  to  cover  a  collision  caused  by  the  negligence  of 
master  and  crew.  See  also  Phillips  v.  Clark  (1857),  26  L.  J.  C  P. 
168  ;  Czech  v.  General  Steam  Navigation  Co.  (1867),  L.  It.  3  C.  P. 
14.  It  is  the  duty  of  the  shipowner  by  himself  and  his  servants 
to  do  all  he  can  to  avoid  the  excepted  perils  :  the  exception,  in 
other  words,  limits  the  liability,  not  the  duty.  Upon  this  ground, 
I  am  of  opinion  on  this  bill  of  lading  that  the  mere  introduction 
into  the  list  of  exceptions  of  the  words  '  thieves  of  whatever  kind,' 
etc.,  does  not  relieve  the  shipowner  from  liability  for  the  thefts 
committed  by  those  in  the  service  of  the  ship  "  (Steinman  and 
Co.  v.  Angier  Line,  [18l»l]  1  Q.  B.  619,  at  pp.  623,  624  : 
Bowen,  L.J.).  (160) 

Canadian  Cases. 

(160)  A  number  of  cases  of  wine  were  delivered  to  S.  &  Co.,  defendants' 
agents,  at  the  port  of  Antwerp,  to  be  forwarded  to  plaintiff  at  Halifax,  N.  S. 
The  bill  of  lading  was  signed  by  S.  &  Co.,  pp.  G.  K.,  and  described  the  goods 
as  "shipped  in  good  older  and  condition."  The  goods  were  .shipped  from 
Antwerp  by  a  steamer  running  to  Liverpool,  G.  B.,  and  on  their  arrival  at 
that  port  were  rcshipped  on  board  one  of  the  defendants'  steamships  for 
Halifax.  On  their  arrival  plaintiff  was  notified  of  the  fact  by  C.  &  Co., 
defendants'  agents  at  Halifax,  and  was  rer^uired  to  pay  the  freight  and  take 
delivery.  C.  &  Co.  also  demanded  and  received  from  plaintiff  his  share  of  a 
general  average  loss  consei^uent  to  an  accident  to  the  ship  on  the  voyage.  On 
examination  of  the  goods  previous  to  delivery,  it  was  found  that  several  of 
the  cases  had  been  tampered  with,  and  a  number  of  bottles  of  wine  emptied 
of  their  contents.  G.  K.,  by  whom  the  signature  of  S.  &  Co.  was  affixed  to  tlie 
bill  of  lading  at  Antwerp,  had  no  written  authority  to  do  so,  but  was  the  chief 
clerk  and  proxy  of  the  firm,  and  acted  in  the  usual  course  of  business.  It  wa."? 
held  that  the  bill  of  lading,  having  been  produced  by  the  plaintiff  at  the 
request  of  the  defendants'  agents  at  Halifax,  and  having  been  recognised  by 
them,  and  they,  having  demanded  and  received  from  plaintiff  his  proportion 
of  the  general  average  loss,  the  paper,  whether  properly  signed  or  not,  must 
be  treated  as  the  contract  under  which  defendants  received  and  carried  the 
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Shipowners^  Servants. 

"  We  know  wliat  tho  history  of  those  limitations  has  been.  At 
first  tho  sliipownor  was  freed  from  liability  for  the  conscquoncos  of 
tho  nooligonce  of  the  master  and  mariners  in  navigating  the  ship. 
Then  the  exemption  from  liability  was  applied  to  acts  of  the  other 
servants,  which  would  include  stevedores  employed  by  the  captain 
to  stow  the  cargo,  and  then  tho  words  '  or  otherwise  '  wore  added 
to  the  clause.  It  seems  to  me  that  there  is  no  ground  for  imputing 
ambiguity  to  those  words  ['  any  act,  negligence,  default,  or  error  in 
judgment  of  tho  pilot,  master,  mariners,  or  other  servants  of  the 
shipowner  in  navigating  tho  ship  or  otherwise,']  which  must  there- 
fore bo  construed  according  to  their  ordinary  moaning.  The  clause 
exonerates  the  shipowner  from  liability  for  the  negligence  of  his 
servants,  whether  in  navigating  the  ship  or  not "  (Baerselman  v. 
Bailej/,  [IBlto]  2  Q.  B.  301,  at  p.  305 :  Jii<jh>/,  L.J.). 

Perils  and  all  other  Dangers  and  Accidents  of  Seas,  etc. 
Perils  of  the  Seas.  (161) 

Tho  words  "  perils  of  the  sea  "  mean  the  same  thing,  whether 
they  appear  in  a  bill  of  lading,  a  charter-party,  or  a  policy  of 
assurance.  But  the  rights  of  a  party  relying  on  an  excej^tion  of 
sea  perils  in  a  contract  of  carriage  may  be  very  different  from 
those  of  an  assured  claiming  for  a  loss  by  the  like  perils  under  a 
policy.  Negligence  of  a  carrier  will  defeat  his  right  to  claim  the 
benefit  of  the  exception,  not  because  it  prevents  the  loss  being  a 
loss  by  sea  perils,  but  because  his  negligence  gives  a  cross  right  to 
the  underwriter  to  an  equivalent  amount. 

"  Perils  of  the  sea  "  mean  perils  to  which  a  marine  adventure  is 
subject.  See  per  Lord  Jlerschell  in  Thames  and  Mersey  Marine 
Insurance  Co.  v.  Hamilton,  Fraser,  and  Co.  (1887),  12  App.  Cas. 
484,  at  p.  498. 

Canadian  Cases. 

goods,  that  defendants  were  hound  hy  the  admission  in  the  hill  of  lading  that 
the  goods  were  received  in  good  order  and  condition,  and  the  goods  having 
heen  tampered  witii  while  in  their  possession,  in  the  absence  of  evidence  to 
bring  them  within  the  coemptions  in  the  hill,  defendants  were  liable  {Ronne  v. 
Montreal  Ocean  Steaviship  Co.,  19  N.  S.  R.  312). 

(IGl)  Insurance  in  a  marine  policy  against  loss  "by  peril  of  the  seas"  does 
not  cover  a  loss  by  barratry  {O^Connor  v.  Merchants  Marine  Insurance  Co., 
16  S.  C.  R.  331). 

"  The  words  '  dangers  of  the  lake '  must  have  the  same  import,  when  applied 
to  our  navigation,  as  the  words  'perils  of  the  sea'  applied  to  the  ocean,  and 
they  are  held  clearly  to  denote  the  natural  accidents  peculiar  to  that  element " 
{Lamed  v.  MeRae,  1  U.  C.  Q.  B.  104  :  Robinson,  C.J.). 
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"  All  perils,  losses,  and  misfortunes  of  a  marine  character,  or  of 
a  character  incident  to  a  ship  as  such  "  (il>id.,  at  p.  41)2,  Lord 
J3rainwi'll,  who  there  puts  this  definition  forward  with  distrust). 

The  following  casualties  come  within  the  words  "  perils  of  the 
sea  "  : 

Those  happening  during  the  voyage  which  reasonable  skill, 
diligence,  and  care  cannot  guard  against,  and  those  which  cannot 
be  foreseen  as  the  necessary  or  ordinary  incidents  of  the  voyage, 
e.g.,  capture,  press  gang,  pirates,  or  gross  and  culpable  negligence 
of  another  ship's  crew. 

The  followinj;  losses  and  casualties  do  not  come  within  the  words 
"  perils  of  the  sea  "  : 

Losses  occasioned  by  the  negligence  of  the  master  or  crew  of  the 
carrying  vessel,  e.g.,  barratry.  (1C2) 

Losses  caused  by  the  natural  and  inevitable  action  of  the  wind 
and  waves,  e.g.,  wear  and  tear. 

Casualties  which  could  be  foreseen  as  the  necessary  or  ordinary 
incidents  of  the  voyage. 

The  above  principles  have  been  frequently  acted  upon  and  are 
well  illustrated  by  the  following  cases,  which  are  given  in  order  of 
date  :  (163) 

Collision  tnthout  Negligence. 

1.  Action  against  defendants,  as  the  owners  of  the  ship  Atlas,  to 
recover  damages  for  the  loss  of  goods  which  had  been  shipped  by 
the  plaintiff.  The  bills  of  lading  were  in  the  usual  form,  with  an 
exception  of  the  perils  of  the  sea.  (164) 


Canadian  Cases. 

(162)  The  general  terms  in  a  policy  of  marine  insurance  "  all  other  perils, 
losses  or  misfortunes  that  have  or  shall  serve  to  the  hurt,  detriment  or  damage 
of  the  aforesaid  vessel  or  any  part  thereof"  are  not  suthcient  to  entitle  the 
assui'ed  to  recover  for  a  loss  occasioned  by  the  barratry  of  the  master,  when 
barratry  has  not  been  expressly  mentioned  in  the  policy  as  one  of  the  risks 
insured  against  (O^Connor  v.  Merchants,  20  N.  S.  L.  K.  514). 

(163)  Insurance  in  a  marine  policy  against  loss  "  by  perils  of  the  seas  "  does 
not  cover  a  loss  by  barratry  {O'Connor  v.  Merchants  Marine  Insurance  Co., 
16  S.  C.  II.  331).  "Tiie  court  found  barratry  committed,  and  in  my  opinion 
could  not  find  otherwise.  Barratry  is  a  peril  specially  insured  against  by 
express  words,  and  which  was  not  specially  insured  against  in  this  case.  .  .  . 
This,  in  my  opinion,  was  not  a  loss  by  perils  of  the  sea,  but  by  barratry.  The 
loss,  in  my  opinion,  cannot  be  separated  from  the  barratrous  act  which  was  not 
insured  against"  {ibid. :   Sir  IF.  J.  Ritchie,  C.J.). 

(164)  The  defendant  received  the  goods  on  an  express  agreement  that  they 
were  not  to  be  in  anywise  liable  for  any  loss  or  damage  which  might  occur  in 
the  course  of  the  carriage  or  delivery.  The  damage  happened  without  any 
negligence  or  want  of  care  on  the  part  of  the  defendants  or  their  servants,  through 
a  collision  on  the  lake  : — Held,  that  as  the  plaintiff,  by  his  agreement,  was 
subject  to  the  risks  of  navigation  the  defendants  were  entitled  to  a  verdict 
{Grofford  v.  Brown  etal,  11  U.  C.  Q.  B.  96). 
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Two  sliips,  called  tlio  Patriot  and  tho  Matthew,  wore  sailing  in 
one  direction,  and  the  Atlas  in  another  ;  tho  Matthew  was  to 
leeward  wlien  they  saw  tho  Atlas  coining  ;  i;ho  Matthew  steered 
to  keep  closer  to  tho  wind,  in  order  to  give  the  Atlas  an  oppor- 
tunity to  pass  ;  the  Atlas  mistook  the  object  ;  and,  unable  to 
weather  both  ships,  she  and  tho  Patriot  ran  foul  of  each  other,  and 
the  Atlas  went  down. 

Lord  Kenijon  said,  "  if  the  defendants  have  been  guilty  of  any 
degree  of  negligence,  and  it  could  have  been  proved  that  the 
accident  could  have  been  proA'entcd,  they  would  certainly  have 
been  liable  ;  but  they  are  exempt  by  the  condition  of  the  charter- 
party  from  misfortunes  happening  during  tho  voyage,  which 
human  prudence  could  not  guard  against,-  against  accidents 
happening  without  fault  in  either  party.  I  am  of  opinion,  that 
neither  ship  could  be  deemed  to  be  in  fault :  and  that  tho  mis- 
fortune must  be  taken  to  bo  within  the  exception  of  the  perils 
of  tho  sea"  (liuller  and  Others  v.  Fisher  and  OtJiers  (1800), 
3  Esp.  07. 

Press  Gang. 

2.  A  vessel  in  order  to  discharge  the  remainder  of  her  cargo  in 
Sutton  Pool,  at  Plymouth,  was,  vt^ith  a  pilot  on  board,  warped  to 
the  entrance  of  Stoi. chouse  Gut  ;  whereupon  the  pilot  sent  two  of 
the  crew  ashore  in  tue  ship's  boat  to  make  fast  another  lino  to  tho 
shore,  and  to  cast  off  the  former  line,  who  were  immediately 
impressed  in  His  Majesty's  service  in  sight  of  the  ship  ;  in  conse- 
(pience  of  the  rope  not  being  cast  off,  the  bows  of  the  vessel  were 
cheeked  and  she  went  ashore,  was  very  much  strained,  and  made  a 
great  deal  of  water.  Heath,  Roohe  and  Chamhre,  JJ.,  differed  from 
Sir  James  Mansfield,  (l.J.,  and  held  tho  loss  to  be  one  by  the  perils 
of  the  sea  (Hodgson  v.  Malcolm  (180G),  2  B.  &  P.  N.  R.  336). 

Collision  through  the  Gross  and  Culpable  Negligence  of 
anotlier  Ship's  Crew. 

3.  A  ship  named  the  Margaret  ran  foul  of  the  Helena  by  the 
grossest  neglect ;  for  when,  upon  the  shock  being  given,  some  of 
tho  Helena's  crew  went  on  board  the  Margaret,  they  found  only 
one  man  on  the  deck,  and  he  was  asleep. 

"  I  do  not  know  how  to  make  this  out  not  to  be  a  peril  of  the 
sea.  What  drove  the  Margaret  against  the  Helena  ?  The  sea  I 
What  was  the  cause  that  the  crew  of  the  Margaret  did  not  prevent 
her  from  running  against  the  other,  their  gross  and  culpable 
negligence?  But  still  the  sea  did  the  mischief"  {Smith  v.  Scott 
(1811),  4  Tuuu.  126,  at  p.  127  :  Mansjield,  C.J.). 
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Capture, 

•4.  The  lleinrich,  in  1810,  on  her  passajro  from  Elho  to  London, 
fell  in  with  His  Majesty's  ^un-brig,  the  Aijyressor.  The  captain  of 
the  lleinrich,  mistakini^  the  Aiigressor  for  a  Frenchman,  produced 
simulated  papers,  concealino;  the  British  licence  under  which  he 
sailed.  The  Aijtjressor  took  the  lleinrich  in  tow,  and  the  latter  in 
order  to  keep  up  was  obliged  to  use  an  extraordinary  press  of  sail, 
and,  during  a  gale  of  wind,  and  a  high  sea,  shii)pcd  a  quantity  of 
water,  by  which  the  cargo  was  damaged. 

*'  By  the  act  of  capture  the  vessel  was  divested  of  all  self-command 
and  power  of  protection,  and  exposed  to  those  perils  of  the  sea  which 
in  fact  did  attach  "  {Flacjedorn  v.  Whitmore  (1816),  1  Stark.  157, 
at  p.  160  :  Lord  Ellenho rough). 

5.  In  Fletcher  v.  Imjlis  (1819),  2  B.  &  Aid.  315,  Ahhott,  O.J., 
held  it  to  be  a  loss  by  a  peril  of  the  sea  where  a  transport  engaged 
in  the  service  of  the  Government  was  ordered  into  Boulogne  ;  where, 
under  the  direction  of  the  superintendent  of  transports,  she  was 
moored  near  one  of  the  quays  and  owing  to  the  tide  broke  eighteen 
of  her  knees  by  striking  the  hard  uneven  bottom  several  times. 

See  also  ante,  p.  647. 


'"'■  Free  from  Mortaliti/." 

6.  "  The  insurance  was  on  living  cattle,  wdiich,  in  the  course  of 
the  voyage,  have  been  killed  by  the  rolling  of  the  ship  in  a  violent 
tempest.  They  have  been  killed,  therefore  by  a  peril  of  the  sea. 
Under  the  general  terms  of  the  policy,  the  underwriters  would  be 
answerable.  It  lies  upon  them,  therefore,  to  show  that  there  is  a 
special  exception  in  this  policy  applicable  to  the  present  case,  in 
order  to  relieve  them  from  the  effect  of  their  general  liability.  The 
expression  used  in  the  policy  is  '  free  from  mortality.'  Now^  the 
word  mortality,  in  its  ordinary  sense,  never  means  violent  death, 
but  loath  arising  from  natural  causes.  There  may,  however, 
indeed,  be  a  remote  cause,  which  may  sometimes  superinduce  a 
natural  cause"  (Lawrence  v.  Aherdein  (1821),  5  B.  &  Aid.  107,  at 
p.  110  :  Ahhott,  C.J.). 

[This  case  was  followed  in  Gaharj  v.  Lloyd  (1825),  3  B.  &  C. 
793.] 

Barratri/. 

7.  "  The  cases  in  the  Privy  Council  and  those  in  the  Courts  of 
Common  Law,  particularly  Lloyd  v.  General  Iron  Screw  Collier 
Co.  (1864),  3  H.  &  C.  284,  and  Grill  v.  General  Iron  Screw 
Collier  Co.  (1866),  L.  R.  1  C.  P.  600  and  (1868),  L.  R.  3  C.  P. 
476,  show  that  losses  occasioned  by  negligence  are  not  within  the 
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exception  of  'perils  of  the  seas'  in  a  bill  of  lading.  A  fortiori, 
therefore,  losses  by  barratry  are  not  within  the  exception,  and  the 
boring  of  holes  was  admittedly  the  barratrous  act  of  the  crew. 
Common  sense  and  the  interests  of  navigation  seem  to  render  it 
desirable  that  courts  of  law  should  not  include  barratry  within  the 
exception  of  dangers  or  perils  of  the  seas,  and  the  entire  tenor  of 
the  decisions  justifies  me  in  refusing  so  to  include  it"  {Tlie  Chasca 
(18<o),  L.  R.  4  A.  &  E.  446,  at  pp.  448,  449:  Sir  Robert 
PhilUmore). 

Piracy. 

8.  "  Leaving  the  case  of  pirates  to  bo  ranked  with  other  dangers 
of  the  seas,  within  which  according  to  the  authority  of  Pickering  v. 
Barkley  (1G49),  Styles,  132,  it  falls  "  {Russell  v.  Niemann  (1864), 
17  C.  B.  (n.s.)  163,  at  p.  17.5  :  Byles,  J.). 


Collision. 

9.  "Story,  J.,  in  s.  512a  of  his  work  on  Bailments,  in  which 
speaking  of  the  well-known  and  long  established  exception  contained 
in  maritime  contracts  for  the  carriage  of  goods  of  '  perils  of  the 
sea,'  he  says,  '  the  phrase,  "  perils  of  the  sea,"  whether  understood 
in  its  most  limited  sense,  as  importing  a  loss  by  natural  accidents 
peculiar  to  that  element,  or  whether  understood  in  its  more 
extended  sense,  as  including  inevitable  accidents  occurring  upon 
that  element,  must  still,  in  either  sense,  be  understood  to  include 
such  losses  only  to  the  goods  on  board  as  are  of  an  extraordinary 
nature,  or  arise  from  some  irresistible  force,  or  from  inevitable 
accident,  or  from  some  overwhelming  power,  which  cannot  be 
guarded  against  by  the  ordinary  exertions  of  human  skill  and 
prudence.  Hence  it  is,  that  if  the  loss  occurs  by  a  peril  of  the  sea 
which  might  have  been  avoided  by  the  exercise  of  any  reasonable 
skill  or  diligence  at  the  time  when  it  occurred,  it  is  not  deemed  to 
be,  in  the  sense  of  the  jihrase,  su'ih  a  loss  by  the  perils  of  the  sea 
as  will  exempt  the  carrier  from  liabll:*^y.  but  rather  a  loss  by  the 
gross  negligence  of  the  party.' 

"  The  same  principle  of  construction  has  been  acted  upon  by  the 
English  courts  and  applied  to  the  case  of  a  loss  occasioned  by 
collision.  Thus,  in  Lloyd  v.  General  Iron  Screw  Collier  Co., 
Lhrited  (1864),  3  H.  «&;  C.  284,  it  was  held  that  the  exception  in 
the  bill  of  lading  of '  accidents  or  damage  of  the  seas,  rivers  and 
steam  navigation  of  whatever  nature  or  kind  soever,'  did  not 
exempt  the  shipowner  from  responsibility  for  the  loss  of  goods 
which  arose  from  a  collision  caused  by  the  negligence  of  the  master 
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or  crew.  This  decision  was  discussed  and  followed  in  Grill  v. 
General  Iron  Screw  Collier  Co.,  Limited  (18G(J),  L.  K.  1  C.  P.  600. 
A  similar  construction  was  ^iven  to  a  bill  of  ladin^T  which  contained 
a  clause  that  the  shipowner '  is  not  to  be  accountable  for  leakage  or 
breakage  ' ;  in  the  earlier  case  of  Phillips  v.  Clark  (1857),  2  C.  B. 
(n.s.)  156,  and  more  recently  in  Ccech  v.  General  Steam  Nariijation 
Co.  (1867),  L.  11.  3  C.  P.  14"  {Chartered  Mercantile  Bank  of 
India  V.  Netherlands  India  Steam  Navigation  Co.  (1882),  9  Q.  B.  D. 
118,  at  pp.  123,  124  :  Pollock,  B.). 


Peril  of  Navigation. 

Negligent  Navigation  of  other  Ships. 

10.  "  A  peril  of  the  sea  is  a  peril  caused  by  some  action  of  the 
elements,  but  what  is  a  peril  of  navigation  ?  Navigation  is  the  act 
of  navigating  ships.  I  will  not  say  that  a  danger  or  accident 
caused  by  the  mode  in  which  the  carrying  ship  is  navigated  would 
be  a  danger  or  accident  of  navigation.  But,  putting  aside  the 
case  where  the  loss  was  so  occasioned,  one  class  of  dangers  which 
would  most  readily  occur  to  the  minds  of  persons  accustomed  to 
the  sea  would  be  the  dangers  caused  by  the  negligent  navigation 
of  other  ships.  There  are  other  dangers,  but  this  is  perhaps  the 
principal  and  most  obvious  kind  of  danger  which  may  happen  at 
sea  other  than  those  included  in  the  expression  '  perils  of  the  sea '  " 
{Sailing  Sliip  ^^  Garston"  Company  v.  Ilickie,  Barman  ^  Co. 
(1886),  18  Q.  D.  B.  17,  at  pp.  21,  22  :  Lord  Eslier,  M.R.). 


The  Interpretation  of  the  words  "  Perils  of  tlie  Sea  "  is  the  same  in 
Charter-parties,  Bills  of  Lading  and  Policies  of  Assurance. 

"  Dangers  and  Accidents  of  tlie  Seas." 

11.  "The  question.  What  comes  within  the  term  'perils  of  the 
sea '  (and  certainly  the  words  '  dangers  and  accidents  of  the  sea ' 
cannot  have  a  narrower  interpretation),  has  been  more  frequently 
the  subject  of  decision  in  the  case  of  marine  policies  than  of  bills 
of  lading.  I  will  first  notice  the  decisions  pronounced  with  regard 
to  the  former  instrument,  and  then  inquire  how  far  a  diiferent 
interpretation  is  to  be  applied  in  the  case  of  the  latter. 

"  I  think  it  clear  that  the  term  '  perils  of  the  sea '  does  not  cover 
every  accident  or  casualty  which  may  happen  to  the  subject- 
matter  of  the  insurance  on  the  sea.  It  must  be  a  peril  '  of '  the 
sea.  Again,  it  is  well  settled  that  it  is  not  every  loss  or  damage  of 
which  the  sea  is  the  immediate  cause  that  is  covered  by  these 
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words.  Tlioy  do  not  protect,  for  example,  against  that  natural 
and  inevitable  action  of  the  winds  and  waves,  wliioh  results  in 
what  may  be  described  as  wear  and  tear.  There  must  bo  some 
casualty,  something  which  could  not  bo  foreseen  as  one  of  the 
necessary  incidents  of  the  adventure.  The  purpose  of  the  policy 
is  to  secure  an  indemnity  against  accidents  which  may  happen,  not 
against  events  which  must  happen.  It  was  contended  that  those 
losses  only  were  losses  by  perils  of  the  sea,  which  were  occasioned 
by  extraordinary  violence  of  the  winds  or  waves.  I  think  this 
is  too  narrow  a  construction  of  the  words,  and  it  is  certainly  not 
supported  by  the  authorities,  or  by  common  understanding.  It  is 
beyond  question,  that  if  a  vessel  strikes  upon  a  sunken  rock  in  fair 
weather  and  sinks,  this  is  a  loss  by  perils  of  the  sea.  And  a  loss 
by  foundering,  owing  to  a  vessel  coming  into  collision  with  another 
vessel,  even  when  the  collision  results  from  the  negligence  of  that 
other  vessel,  falls  within  the  same  category.  Indeed,  I  am  aware 
of  only  one  case  which  throws  a  doubt  upon  the  proposition  that 
every  loss  by  incursion  of  the  sea,  due  to  a  vessel  coming 
accidentally  (using  that  word  in  its  popular  sense)  into  contact 
with  a  foreign  body,  which  penetrates  it  and  causes  a  leak,  is  a 
loss  by  a  peril  of  the  sea.  I  refer  to  the  case  of  Cullen  v.  Butler 
(1816),  5  M.  &  S.  461,  where  a  ship  having  been  sunk  by  another 
ship  firing  upon  her  in  mistake  for  an  enemy,  the  court  inclined  to 
the  opinion  that  this  was  not  a  loss  by  perils  of  the  sea.  I  think, 
however,  this  expression  of  opinion  stands  alone,  and  has  not  been 
sanctioned  by  subsequent  cases. 

"  But  it  is  said  that  the  words  '  perils  of  the  sea '  occurring  in  a 
bill  of  lading,  or  other  contract  of  carriage,  must  receive  a  different 
interpretation  from  that  which  is  given  to  them  in  a  policy  of 
marine  insurance  ;  that  in  the  latter  case  the  causa  'proxima  alone 
is  regarded  ;  whilst,  in  the  former,  you  may  go  behind  the  causa 
proxima  and  look  at  what  was  the  real  or  efficient  cause.  It  is  on 
this  view  that  the  Court  of  Appeal  acted  in  Woodley  v.  Michell 
(1883),  11  Q.  B.  D.  47.  Now,  I  quite  agree  that  in  the  case  of  a 
marine  policy  the  causa  jyro.eima  alone  is  considered.  If  that 
which  immediately  caused  the  loss  was  a  peril  of  the  sea,  it 
matters  not  how  it  was  induced,  even  if  it  were  by  the  negligence 
of  those  navigating  the  vessel.  It  is  equally  clear  that  in  the  case 
of  a  bill  of  lading  you  may  sometimes  look  behind  the  immediate 
cause,  and  the  shipowner  is  not  protected  by  the  exceptions  of 
perils  of  the  sea  in  every  case  in  which  he  would  be  entitled 
to  recover  on  his  policy,  on  the  ground  that  there  has  been  a  loss 
by  such  perils.  But  I  do  not  think  this  difference  arises  from  the 
words  '  perils  of  the  sea '  having  a  different  meaning  in  the  two 
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instrninents,  but  from  tho  context  or  gonoral  scope  and  purpose  of 
the  contract  of  carria^rc  oxcliuliii^  in  certain  cases  tho  operation 
of  llie  exception.  It  would  in  my  opinion,  bo  very  objectionable, 
unless  well  settled  authority  coMip(flled  it,  to  frivo  a  dift'erent 
meaninfr  to  the  same  words  occurring  in  two  maritime  instruments. 
The  true  view  appears  to  me  to  be  presented  by  W'illes,  J.,  in  his 
judgment  in  Grill  v.  General  Iron  Screw  Collier  Co.  (1866), 
L.  U.  1  C.  P.  600,  at  pp.  611,  612.  The  question  there  arose 
whether,  when  a  vessel  was  lost  by  a  collision  caused  by  the 
negligence  of  those  navigating  the  carrying  ship,  the  case  fell 
within  the  exception  of  '  perils  of  tho  sea.'  It  was  held  that  it  did 
not.  Reference  having  been  made  to  cases  on  policies  of  insurance, 
and  the  interpretation  there  put  upon  these  words,  Willes,  J.,  said, 
'  I  may  say  that  a  policy  of  insurance  is  an  absolute  contract  to 
indenmify  for  loss  by  perils  of  tho  sea,  and  it  is  only  necessary 
to  see  whether  tho  loss  comes  within  tho  terms  of  the  contract,  and 
is  caused  by  perils  of  the  sea  ;  the  fact  that  the  loss  is  partly  caused 
by  things  not  distinctly  perils  of  the  sea,  does  not  prevent  its 
coming  within  the  contract.  In  the  case  of  a  bill  of  lading 
it  is  different,  because  there  tho  contract  is  to  carry  with  reasonable 
care,  unless  prevented  by  the  excepted  perils.  If  the  goods  are 
not  carried  with  reasonable  care,  and  are  consequently  lost  by 
perils  of  the  sea,  it  becomes  necessary  to  reconcile  the  two  parts  of 
the  instrument,  and  this  is  done  by  holding  that  if  the  loss  through 
perils  of  the  sea  is  caused  by  the  previous  default  of  the  shipowner, 
he  is  liable  for  this  breach  of  his  covenant.'  ...  I  am 
unable  to  concur  in  the  view  that  a  disaster  which  happens  from 
the  fault  of  somebody  can  never  be  an  accident  or  peril  of  the  sea  ; 
and  I  think  it  would  give  rise  to  distinctions  resting  on  no  sound 
basis,  if  it  were  to  be  held  that  the  exception  of  perils  of  the  sea  in 
a  bill  of  lading  was  always  excluded  when  the  inroad  of  the  sea 
which  occasioned  the  loss  was  induced  by  some  intervention  of 
human  agency.  Take  the  case  which  I  put  in  the  course  of  the 
argument,  of  a  ship  which  strikes  upon  a  rock  and  is  lost,  because 
the  light  which  should  have  warned  the  mariner  against  it  has 
become  extinguished  owing  to  the  negligence  of  the  person 
in  charge.  Why  should  this  not  be  within  the  exception,  whilst  a 
similar  loss  arising  from  a  vessel  coming  ato  contact  with  a  rock 
not  marked  upon  the  chart  admittedly  would  be  ?  And  what 
substantial  distinction  is  there  between  this  latter  case  and  that 
of  a  vessel  foundering  through  collision^  with  a  ship  at  anchor 
left  at  night  without  lights  ?  For  these  reasons  I  have  arrived 
at  the  conclusion  that  the  case  of  Woodley  v.  Micliell  (1883), 
11  Q.  B.  D.  47  cannot  be  supported"   {Wilson,  Sons  ^   Co.  v. 
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Owners  of  Carr/o,  per  the  '' Xantho"  (1887),  12  App.  Cas.  503,  at 
pp.  508,  509,  510,  511,  512  :  Lord  HerscMl). 


Leak  caused  by  Rats. 

12.  "  My  Lords,  I  have  so  recently  expressed,  in  the  case  of 
Wilson  V.  Owners  of  Cargo  jwr  The  Xantho  (1887),  12  App.  Cas. 
503,  my  views  upon  the  interpretation  to  be  put  upon  the  words 
'  dangers  and  accidents  of  the  seas,'  occurring  in  a  bill  of  lading, 
that  I  need  trouble  your  Lordships  with  but  few  observations  in 
this  case. 

"  I  take  the  facts  to  be,  that  the  damage  occurred  by  the  sea 
entering  through  a  leak  caused  by  rats,  without  any  neglect  or 
default  on  the  part  of  the  shipowner  or  those  for  whom  he  was 
responsible,  and  that  this  was  not  an  ordinary  incident  of  the 
voyage  which  he  was  bound  to  anticipate.  ...  I  quite  concur 
with  the  view  expressed  in  Laveroni  v.  Drury  (1852),  22  L.  J.  Ex. 
2,  that  injury  done  to  a  vessel  or  its  cargo  by  rats  is  not  damage 
by  perils  of  the  sea.  But  in  that  very  case  Pollock,  C.B^.,  said  :  '  If 
indeed  the  rats  had  made  a  hole  in  the  ship  through  which  water 
came  in  and  damaged  the  cargo,  that  might  very  likely  be  a  case 
of  sea  damage.'  The  Master  of  the  Rolls  says  that  the  distinction 
is  a  very  fine  one  between  damage  done  by  rats  which,  it  may  be, 
so  eat  into  the  timbers  of  a  ship  as  to  render  it  unfit  to  proceed  to 
sea,  and  the  loss  of  the  vessel  owing  to  the  incursion  of  the  water 
when  its  sides  have  been  completely  penetrated  by  the  same  cause. 
I  own  I  think  the  distinction  a  substantial  one,  and  it  seems  to  me 
obvious  that  Pollock,  C.B.,  shared  this  view. 

"  It  has  been  held  in  the  United  States,  in  the  case  of  Garrlgiies  v. 
Coxe  (1809),  1  Binney,  Penn.,  592,  that  a  leak  occasioned  by  the 
eating  of  rats,  without  negligence  on  the  part  of  the  shipowner, 
was  a  risk  covered  in  a  marine  policy  by  the  words  '  perils  of  the 
seas  '  "  {Hamilton,  Fraser  8)  Co.  v.  Pandorf  Sf  Co.  (1887),  12  App. 
Cas.  518,  at  pp.  529,  530  :  Lord  Herschell). 

13.  "  It  is  now  conclusively  settled  by  the  series  of  cases  reported 
in  the  12th  App.  Cas.,  of  which  Hamilton  v.  Pandorf  (1887), 
12  App.  Cas.  518,  is  the  last,  that  '  perils  of  the  sea '  mean  the 
same  thing  whether  they  appear  in  a  bill  of  lading,  a  charter- 
party,  or  a  policy  of  assurance.  But  the  rights  of  a  party  relying 
on  an  exception  of  sea  perils  in  a  contract  of  carriage  may  be  very 
different  from  those  of  an  assured  claiming  for  a  loss  by  the  like 
perils  under  a  policy.  Negligence  by  the  carrier  will  defeat  his 
right  to  claim  the  benefit  of  the  exception,  not  because  it  prevents 
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the  loss  being  a  loss  by  soa  porils,  but  bocatiso  his  nogligonco  gives 
a  cross  right  to  the  undorwritor  to  an  equivalent  amount :  See 
Lord  HersclwlVs  opinion  in  The  Xantho  (1887),  12  App.  Cas.  nOli, 
at  p.  510,  citing  WHles,  J.,  in  Grill  v.  General  Iron  Screw  Collier 
Co.  (1806),  L.  R.  1  C.  P.  GOO,  at  p.  Gil"  (Trhuler,  Anderson  <^ 
Co.  V.  Thames  and  Mersey  Marine  Insurance  Co.,  [18l>8j  2  Q.  B. 
114,  at  pp.  125,  12G  :   Collins,  L.J.)-  (1<^5) 


Canadian  Cases. 

(165)  "And  ns  to  the  nllognil  ne},'lif5enco  of  stowage,  the  defendants  alleged 
in  reply  that  they  had  exhibited  or'l'.uaij  care  to  prevent  the  cargo  catching 
fire,  and  taken  special  precautions  for  extinguishing  any  (ire  which  niiglit 
break  out.  But  the  defendants  hy  'ordinary  care'  merely  meant  that  they 
had  stowed  the  hay  in  the  accustomed  manner,  which  may  much  more 
accurately  be  described  as  the  ordinary  want  of  care  :  viz.,  by  piling  it  up 
very  nearly  to  the  carlings,  directly  in  rear  of  the  boilers,  in  bales,  but 
unprotected  by  any  covering,  with  the  loose  spikes  of  hay  sticking  out  and 
within  a  few  feet  of  the  '  connections,' the  after  part  of -which  was  at  times 
red  hot ;  and  one  witness  swept  loose  hay  away  from  the  boilers  two  or  three 
times.  To  carry  hay  in  such  a  manner  as  that  is  to  invite  a  conflagration  and 
to  render  it  irremediable  if  once  started,  and,  even  if  this  were  the  universal 
practice,  it  must  be  allowed  to  be  most  careless  and  imprudent.  Now  ordinary 
care  does  not  mean  the  care  (or  recklessness)  usually  exhibited  but  the  care, 
i.e.,  the  precaution  which  would  be  exhibited  by  a  man  of  ordinary  prudence 
and  experience  ;  and  a  reckless  carrier  cannot  be  excused  by  showing  that  he 
has  for  years  been  always  reckless "  (Hamilton  v.  Hud.'^on's  Bay  Co.,  Britisli 
Columbia  Reps.  184  :  Sir  Matthciv  Seghie,  C.J.).     See  ante,  p.  637. 

"  The  defendants'  obligation  or  contract  as  a  common  carrier,  unless  limited 
by  some  .special  agreement  with  the  plaintiffs,  or  by  some  notice,  condition  or 
declaration  which  they  might  lawfully  make  or  give,  was  to  carry  and  safely 
deliver  the  goods  at  all  risks,  save  only  the  act  of  God  or  the  Queen's  enemies. 
In  that  case  they  were  the  insurers  of  the  goods,  and  if  they  failed  to  deliver 
they  would  have  committed  a  breach  of  their  contract  and  would  be  liable 
therefor,  and  that  whether  such  failure  was  brought  about  by  their  own 
negligence  or  wrongful  act  in  managing  their  railway  or  otherwise,  or  by  the 
negligence  or  wrongful  act  of  another  person,  or  by  accident"  (Walters  v. 
Canadian  Pacific  Rail.  Co.,  1  N.  W.  T.  R.  17  :  Witmore,  J.  ;  White  v.  Canadian 
Pacific  Rail.  Co.,  6  M.  L.  R.  169). 


DAMAOEH. 
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SECTION  XVII. 

DAMAGES. 

(rt)  Arising  natumllij  or  from  notice,  p.  063, 
(h)  Causa  cauaana  and  causa  proxinut,  p.  672. 
(c)  Insurance  money,  p.  678. 


(a)  Damages  arising  Naturally  or  from  Notice.  (166) 

(i.)  Tho  (lainao;c3  for  a  broach  of  contract  of  carriago  must  be 
such  as  may  fairly  and  reasonably  bo  considered,  either  as  arising 
naturally,  i,e.,  according  to  tho  usual  course  of  things,  from  such 
breach  of  contract  itself,  or,  such  as  may  reasonably  be  supposed 
to  have  been  in  tho  contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it. 

(ii.)  Whenever  either  tho  object  of  tho  sender  is  specially 
brought  to  the  notice  of  tho  carrier,  or  circumstances  are  known 


Canadian  Cases. 

(166)  Wliere  dogs  were  delivered  to  an  express  company  to  be  carried  to  a 
city  for  the  purpose,  made  known  to  the  company,  of  being  exhibited  at  a  dog 
show,  and  were  not  delivered  at  the  address  given  until  ten  hours  after  their 
arrival  in  the  city,  and  were  thus  too  late  to  compete,  their  owner  was  held 
entitled  to  damages  against  the  company  {Kennedy  v.  American  Express  Co., 
22  0.  A.  R.  278). 

Where  the  owner  of  a  vessel  agrees  to  send  the  vessel  with  a  cargo 
after  the  period  when  it  is  customary  at  the  port  to  lay  them  up  for  the  winter, 
it  is  no  excuse  that  the  master,  deeming  it  imprudent  to  sail,  refuses  to  go 
{Borden  v.  Churchill,  N.  S.  Reps.,  Thompson,  187). 

"Unless  there  is  something  in  the  charter-party,  stipulating  as  to  the 
time  at  which  the  vessel  shall  arrive  at  the  port  of  loading,  or  showing  a  con- 
trary intention  to  that  hereinafter  stated  as  being  implied,  and  notwithstanding 
the  usual  stipulation  that  the  vessel  shall  proceed  with  all  dispatch,  or  witii 
all  convenient  speed  (saving  the  perils  of  the  seas,  etc.),  tliere  is  an  implied  term 
of  the  contract,  operating  as  a  condition  precedent,  that  the  vessel  shall  arrive 
at  the  port  of  loading  in  time  for  the  contemplated  adventure  ;  and  if  the 
venture  contemplated  by  the  charter-party  is  of  such  a  character  as  that  it 
would,  in  a  commercial  sense,  be  wholly  frustrated  as  a  commercial  speculation 
by  certain  delay,  then  upon  the  happening  of  such  delay,  the  charter-party  may 
be  treated  as  at  an  end  by  either  party  who  is  not  in  fault  in  occasioning 
the  delay  ;  for,  that  which  was  contemplated  by  both  parties,  and  for  which  they 
bargained,  has  become,  by  the  delay,  incapable  of  being  performed  at  all " 
(Jordan  v.  Great  IFestei-n  Insurance  Co.,  24  N.  B.  R.,  King,  J.,  at  pp.  433,  434). 

"  To  enable  a  charterer  to  put  an  end  to  the  contract,  the  delay  must  be 
such  as  frustrates  the  object  of  the  voyage  ;  in  other  words,  the  voyage  both 
parties  contemplated  must  have  become  impossible"  {Garvill  v.  Schojield, 
9  S.  C.  R,  370  :  Ritchie,  C.J.). 
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to  the  carrier  from  which  the  object  ou<rht  in  reason  to  be 
inferred,  so  that  tlie  object  may  bo  taken  to  have  been  within  the 
contemplation  of  both  parties,  (lamaf!;es  may  be  recovered  for  the 
natural  consequences  of  the  failure  of  that  object.  The  notice  in 
such  cases  has  no  effect,  except  so  far  as  it  leads  to  the  inference 
that  a  term  has  been  imported  into  the  contract  makino-  the  carrier 
liable  for  the  extraordinary  (lama<^es.  The  knowledge  must  be 
broujiht  home  to  the  carrier  under  such  circumstances  that  the 
customer  must  know  that  the  carrier  reasonably  believes  that  he 
accepts  the  contract  with  the  special  conditiot'  attached  to  it. 

(iii.)  In  the  absence  of  an  express  contract  to  the  contrary,  the 
mere  receipt  of  the  goods  after  such  a  notice  as  before  mentioned, 
does  not  render  the  carrier  liable  to  more  than  ordinary  damages. 

The  above  simple  and  plain  guiding  principles  are  clearly  laid 
down  in  the  authorities  following  : 


Principle  to  he  Deduced  from  all  the  Authorities. 

1.  "  The  case  comes  within  the  principle  clearly  to  be  deduced 
from  all  the  authorities  (not  excepting  the  case  of  Iladley  v. 
Baxemlale  (1854),  9  Ex.  341  [at  p.  354],  itself,  whatever  view 
may  be  taken  of  the  dictum  in  that  case  with  respect  to  the  effect 
of  notice)  viz.,  that  the  damages  for  a  breach  of  contract  must  be 
such  as  may  fairly  and  reasonably  be  considered  as  arising  naturally, 
i.e.,  according  to  the  usual  course  of  things,  from  such  breach  of 
contract  itself,  or  such  as  may  be  reasonably  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it"  (llorne  v. 
Midland  Rail.  Co.  (1873),  L.  R.  8.  C.  P.  131,  at  pp.  137,  138  : 
Kelly,  C.B.  ;  cited  by  ^'w  Robert  Phillimore  in  'The  Parana  (187 6), 
1  P.  D.  452,  at  p.  4G3  ;  by  Boiven,  L.J.,  in  Hammond  Sf  Co,  v. 
Bussey  (1887),  20  Q.  B.  D.  79,  at  p.  93  ;  and  by  the  Earl  of 
JIalshury  in  Agius  v.  Great  Western  Colliery  Co.,  [1899]  1  Q.  B. 
413,  at  p.  419). 


Effect  of  Intimation  of  the  Consequences  of  Non-delivery  hy 
Carrier  discussed. 

2.  "A  question  of  very  great  importance  has  been  raised  in  the 
course  of  the  argument,  to  which  it  is  proper  to  refer,  though,  for 
reasons  I  shall  presently  state,  I  do  not  think  it  will  ultimately 
become  necessary  to  decide  it — that  is  to  say,  the  question  what  the 
position  of  a  railway  company  is  when  goods  are  entrusted  to  it  for 
carriage  with  an  intimation  of  the  consecjuences  of  non-delivery,  such 
as  it  was  argued  on  behalf  of  the  plaintiffs  existed  in  the  present 
case.     The  goods  [military  shoes]  with  which  we  have  to  deal  arc 
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not  the  subject  of  any  express  statutory  enactment  ;  the  case  with 
respect  to  them  depends  on  the  common  law  taken  in  connection 
with  the  Acts  relating  to  the  defendant's  railway  company.  Now, 
it  is  clear,  in  the  first  place,  that  a  railway  company  is  bound,  in 
general,  to  accept  goods  such  as  these,  and  to  carry  them  as 
directed  to  the  place  of  delivery,  and  there  deliver  them.  But 
now  suppose  that  an  intimation  is  made  to  the  railway  company, 
such  as  Mr.  Field  contended,  this  amounted  to,  not  merely  that  if 
the  goods  are  not  delivered  by  a  certain  date  they  will  be  thrown 
on  the  consignor's  hands,  but  in  express  terms  stating  that  they 
have  entered  into  such  and  such  a  contract  and  will  lose  so  many 
pounds  if  they  cannot  fulfil  it,  what  is  then  the  position  of  the 
company  ?  Are  they  the  less  bound  to  receive  the  goods  ?  I 
apprehend  not.  If,  then,  they  are  bound  to  receive,  and  do  so 
witliout  more,  what  is  the  effect  of  the  notice  ?  Can  it  bo  to 
impose  upon  them  a  liability  to  damages  of  any  amount,  however 
large,  in  respect  of  goods  which  they  have  no  option  but  to 
receive  ?  I  cannot  find  any  authority  for  the  proposition  that  the 
notice  without  more  could  have  any  such  effect.  It  does  not  appear 
to  me  that  the  railway  company  has  any  power,  such  as  was 
suggested,  to  decline  to  receive  the  goods  after  such  a  notice,  unless 
an  extraordinary  rate  of  carriage  be  paid.  Of  course  they  may 
enter  into  a  contract,  if  they  will,  to  pay  any  amount  of  damages 
for  non-performance  of  their  contract  in  consideration  of  an 
increased  rate  of  carriage,  if  the  consignors  be  willing  to  pay  it  ; 
but  in  the  absence  of  any  such  contract  expressly  entered  into, 
there  being  no  power  on  the  part  of  the  company  to  refuse  to 
accept  the  goods,  or  to  compel  payment  of  an  extraordinary  rate 
of  carriage  by  the  consignor,  it  docs  not  appear  to  me  any  contract 
to  be  liable  to  more  than  the  ordinary  amount  of  damages  can  bo 
implied  from  mere  receipt  of  the  goods  after  such  a  notice  as 
before  mentioned  "  {ihid.,  at  pp.  130,  137  :  Kelly,  C.B.). 

3.  "  How  can  it  be,  in  the  absence  of  an  express  contract  to 
that  effect,  that  by  reason  of  a  mere  comnnniication  to  the  defend- 
ants that  the  goods  would  be  thrown  on  the  plaintiff's  hands  if  not 
delivered  in  time,  so  widely  different  a  liability  can  arise  upon 
contracts  for  which  the  amount  of  the  consideration  was  the  same, 
and  in  all  other  respects  precisely  simihir  ?  There  is  also  another 
consideration  which  arises  with  respect  to  the  case  of  a  carrier,  such 
as  this  is,  showing  the  groat  importance  of,  as  far  as  jjossible, 
keeping  to  a  imiform  rule  with  regard  to  damages  in  such  cases. 
If  such  a  notice  as  this  were  to  be  held  sufficient  to  impose  this 
exceptional  liability  on  carriers,  they  would  be  laid  open  to  imposi- 
tion without  end.  There  would  be  constant  attempts  to  set  up 
against  them  special  circumstances,  of  which  they  would  be  alleged 
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to  have  had  notice,  to  enhance  the  damages.  It  seems  to  me  that  it 
would  be  very  dangerous  .to  impose  any  liability  on  a  carrier  to 
damages  beyond  the  ordinary  and  natural  consequences  of  his 
breach  of  duty,  in  the  absence  of  something  equivalent  to  a  con- 
tract on  his  part  to  be  liable  to  such  damages"  (ibid.,  at  pp.  139, 
140  :  Martin,  B.). 

4.  "  Then  if  there  was  no  special  contract,  what  was  the  effect 
of  the  notice  ?  In  the  case  of  Iladley  v.  Baxendale  (1854),  9  Ex. 
341,  it  was  intimated  that,  apart  from  all  question  of  a  special 
contract  with  regard  to  amount  of  damages,  if  there  were  a  special 
notice  of  circumstances  the  plaintiff  might  recover  the  excep- 
tional damages.  This  doctrine  has  been  adverted  to  in  several 
subsequent  decisions  with  more  or  less  assent,  but  they  appear  to 
have  all  been  cases  in  which  it  was  hold  that  the  doctrine  did  not 
apply  because  there  was  no  special  notice.  It  does  not  appear  that 
there  has  been  any  case  in  which  it  has  been  affirmatively  hold 
that  in  consequence  of  such  a  notice  the  plaintiff  could  recover 
exceptional  damages.  The  counsel  for  the  plaintiffs  could  not  refer 
to  any  such  case,  and  I  know  of  none.  If  it  were  necessarv  '  o  decide 
the  point,  I  should  be  much  disposed  to  agree  with  wh;i*  i.^  brother 
Martin  has  suggested,  viz.,  that  in  order  that  the  notice  may  have 
any  effect,  it  must  be  given  under  such  circumstances,  as  that  an 
actual  contract  arises  on  the  part  of  the  defendant  to  bear  the 
exceptional  loss.  Before,  however,  deciding  the  point,  I  should  have 
wished  to  take  time  to  consider  "  (ilnd.,  at  p.  141  :  Blackhurn,^,). 

5.  "  It  seems  to  have  been  accepted  as  the  law  from  the  case  of 
Hadlerj  v.  Ba.vendale  (1854),  9  Ex.  341  downwards,  that  where 
notice  is  given  to  the  carrier  of  th-^  special  circumstances,  and  ho 
consents  nevertheless  to  carry  the  goods  without  objection,  he  may 
be  liable  for  the  extraordinary  damages  arising  out  of  such  circum- 
stances. I  agree,  however,  with  the  suggestion  that  the  notice  in 
such  cases  can  have  no  effect  except  so  far  as  it  loads  to  tlio 
inference  that  a  term  has  boon  imported  into  the  contract  making 
the  defendant  liable  for  the  extraordinary  damages.  As  Willea,  J., 
says,  in  British  Columbia  Saw-2fill  Co,  v.  Nettlesldp  (18(58),  L.  II.  o 
C.  P.  499,  at  p.  509,  [and  adhered  to  in  Ilorney.  Midland  Rail.  Co. 
(1872),  L.  R.  7  C.  P.  583,  at  p.  591]  '  the  knowledge  must  bo 
brought  home  to  the  party  sought  to  be  charged  under  such 
circumstances  that  he  must  know  that  the  person  he  contracts  with 
reasonably  believes  that  he  acce{)ts  the  contract  with  the  special 
condition  attached  to  it'"  (ibid.  pp.  145,  IIG  :  Lush,  J.). 

7  he  settled  Principle. 

6.  "  The  law,  as  it  is  to  be  found  in  the  reported  cases,  has 
fluctuated  ;  but  the  principle  is  now  settled  that,  whenever  either 
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the  object  of  the  sender  is  specially  brought  to  the  notice  of  the 
carrier,  or  circumstances  are  known  to  the  carrier  from  which  the 
object  ought  in  reason  to  be  inferred,  so  that  the  object  may  be  taken 
to  have  been  within  the  contemplation  of  both  parties,  damages  may 
bo  recovered  for  the  natural  consequences  of  the  failure  of  that 
object"  (Simpson  v.  London  and  North  Western  Rail.  Co.  (1876), 
1  "Q.  B.  D.  274,  at  p.  277  :  Cockhurn,  C.J.  [cited  by  Sir  Eohert 
PhilUmore  in  the  case  of  The  Parana  (1876),  1  P.  D.  452,  at  p.  4G3  ; 
by  MelUsh,  L.J.,  in  the  same  case  (1877),  2  P.  D.  118,  at  p.  120  ; 
and  by  Brett,  M.R.,  in  The  Notting  Hill  (1884),  9  P.  D.  105,  at 
p.  113.  See  also  Victorian  Railways  Commissioners  v.  Coultas 
(1888),  13  App.  Cas.  222,  at  p.  225, and  Duckhamy.  Great  Western 
Rail.  Co.  (1899),  80  L.  T.  774,  at  p.  776]). 

The  Inquiry  in  such  Cases  is,  whether  the  Damages  are  the  Natural 
and  Reasonable  Result  of  the  Carrier^ s  act.  (167) 

7.  "  The  rule  with  regard  to  remoteness  of  damage  is  precisely 
the  same  whether  the  damages  are  claimed  in  actions  of  contract  or 
of  tort,  and  it  has  been  laid  down  many  times  both  in  Iladley  v. 
Baxendale  (1854),  9  Ex.  341,  and  other  cases.  In  Mayne  on 
Damages  (3rd  ed.),  at  p.  39,  it  is  thus  stated  :  '  The  first,  and 
in  fact  the  only  inquiry  in  all  these  cases  is,  whether  the  damage 
complained  of  is  the  natural  and  reasonable  result  of  the  defendant's 
act*  ;  it  will  assume  this  character  if  it  can  be  shown  to  be  such  a 
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(167)  See  Wallace  v.  Swift,  31  U.  C.  Q.  B.  526,  ante,  p.  236. 

On  October  3rd  the  plaintiff  chartered  The  Erie  Bell,  a  vessel  owned  by 
the  defendants  to  carry  salt  from  Goderich  to  Milwaukee  at  75  cents  a  ton. 
On  October  11th  the  defendants  telegraphed  informing  the  plaintiff  that  this 
vessel  could  not  go,  and  requesting  him  to  accept  the  services  of  another. 
Thereupon  some  correspondence  ensued  between  the  parties,  the  plaintiff 
insisting  upon  the  defendants  performing  their  contract,  and  they  finally 
agreeing  to  do  so.  During  all  this  time  the  plaintiff  could  have  had  the  salt 
conveyed  by  other  vessels  at  one  dollar  per  ton,  but  did  not,  preferring  to 
wait  for  the  defendants'  vessel,  which  was  loaded  on  November  25th.  Owing, 
however,  to  the  apprehensions  of  the  captain  as  to  the  weather,  which  deterrc' 
him  from  going  out,  the  vessel  was  frozen  up  in  Goderich  Harbour,  and  it 
was  then  impossible  to  forward  the  salt  otherwise  than  by  rail ;  and  for  the 
purpose  of  endeavouring  to  carry  out  a  sale  which  the  plaintiff  had  made,  he 
dill  send  several  tons  by  rail  and  paid  his  consignee  the  difference  in  price  for 
salt  which  he  had  to  buy  in  Milwaukee,  and  that  agreed  to  be  paid  to  the 
plaintiff.  It  was  held  by  the  Court  of  Appeal,  affirming  the  decision  of  the  court 
below,  that  the  plaintiff  was  not  bound,  at  the  peril  of  losing  all  claim  against 
the  defendants  for  any  additional  loss,  to  have  chartered  another  vessel  at  one 
dollar  per  ton  on  the  receipt  of  the  telegram  of  October  11th,  and  that  under 
the  circumstances,  the  plaintiff  was  entitled  to  recover  the  difference  paid  to 
his  consignee,  as  also  the  excess  of  freight  {McEwen  v.  McLeod,  9  0.  A.  R.  239). 
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consequence  as  in  the  ordinary  course  of  things  would  flow  from 
the  act,  or,  in  cases  of  contract,  if  it  appears  to  have  been  contem- 
plated by  both  parties.'  The  latter  is  only  a  repetition  of  the 
phrase  in  ITadleij  v.  Baxendale  (1854),  9  Ex.  341,  which  has  since 
been  frequently  criticised.  There  the  phrase  was  applied  to  a  case 
where  goods  were  delivered  to  a  carrier  with  notice  of  a  contract 
which  made  the  delivery  of  the  goods  within  a  certain  time  an 
essential  part  of  the  contract  "  {The  Nottln<j  Hill  (1884),  9  P.  D. 
105,  at  p.  113  :  Brelt,  M.R.). 

8.  "The  rule  of  English  law  as  to  the  damages  which  are 
recoverable  for  negligence  is  stated  by  the  Master  of  the  Rolls  in 
The  Notting  Hill  (1884),  9  P.  D.  105,  a  case  of  negligent  collision. 
It  is  that  the  damages  must  be  the  natural  and  reasonable  result 
of  the  defendant's  act  ;  such  a  consequence  as  in  the  ordinary 
course  of  things  would  flow  from  the  act.  The  law  would  be  the 
same  in  Victoria  unless  it  has  been  otherwise  enacted  by  tlie 
legislature,  which  it  is  not  said  it  has  been  "  (  Victorian  liailwai/s 
Commissioners  v.  Coultas  (1888),  13  App.  Cas.  222,  at  p.  225  : 
Sir  Richard  Couch,  delivering  the  judgment  of  the  Judicial 
Committee). 

Qualification  of  the  Principle. —  The  Damages  Recoverahle  must 
he  such  as  are  the  Natural  and  Probable  Result  of  the  Breach  of 
Conti'act. 

9.  "  The  general  principles  governing  the  assessment  of  damages 
for  breaches  of  contract  are,  however,  clearly,  with  slight  qualifica- 
tion, enunciated  in  Iladleg  v.  Baxendale  (1854),  9  Ex.  341.  In 
delivering  the  considered  judgment  of  the  court  in  that  case, 
Alderson,  B.,  said  :  '  Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of  contract  shall  be  suoli 
as  may  fairly  and  reasonably  be  considered  either  arising  naturally, 
i.e.,  according  to  the  usual  course  of  things  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  they  made  tlie 
contract,  as  the  probable  result  of  the  breach  of  it.' 

"  The  qualification  I  have  referred  to  will  bo  found  in  tlic 
observations  of  Cotton,  L.J.,  in  delivering  his  judgment  in 
McMahon  v.  Field  (1881),  7  Q.  B.  D.  591,  at  p.  597.  'In  my 
opinion,' said  the  Lord  Justice,  'the  parties  never  contemplate  a 
breach,  and  the  v\x\o  should  rather  be  that  the  damage  recoverable 
is  such  as  is  the  nitural  and  probable  result  of  the  breach  of 
contract.'  In  Story  on  Agency,  s.  217c,  it  is  said  '  the  loss  or 
damage  need  not  be  directly  or  immediately  caused  by  the  act 
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which  is  done  or  which  is  omitted  to  be  done.  It  will  be  sufficient 
if  it  be  fairly  attributable  to  it  iis  a  natural  result  or  a  just  con- 
sequence. But  it  will  not  be  sufficient  if  it  be  merely  a  remote 
consequence  or  an  accide.ital  mischief.' 

"  Simple  and  plain  as  the  guidini;'  principles  appears  to  be,  it 
has  not  always  been  found  easy  to  apply  them  to  the  infinite 
variety  of  circumstances  under  which  contracts  have  been  made 
and  broken.  Numerous  reported  cases,  most  of  which  will  be 
found  collected  in  Mayne  on  Damages  and  in  the  notes  to  Vicars  v. 
Wilroch,  2  Sm.  L.  C,  9th  ed.,  p.  577,  testify  to  this  "  (Lepla  v. 
Ror/ers,  [1893]  1  Q.  B.  31,  at  pp.  35,  3G  :  Hawkins,  J.). 

"  What  is  the  rule  of  law  on  the  subject  ?  The  test  is  rightly 
laid  down  by  Charles,  J.  (in  the  court  below,  [1895]  1  Q.  B.  857, 
at  p.  859),  when  he  says  that  the  question  is  whether  the  damages 
can  '  be  regarded  as  the  natural  consequence  of  the  defendant's 
breach  of  contract ;  or,  in  other  words,  a  consequence  which  might 
reasonably  be  supposed  to  have  been  within  the  contemplation  of 
the  parties'"  (Mowhraij  v.  Merryweather,  [1895]  2  Q.  B.  G40,  at 
p.  043  :  Lord  Esher,  m'.R.). 
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The  Costs  of  an  Action  brought  hy  a  lliird  Party  against  the 
Customer  may  he  the  Natural  and  lieasonahle  Consequence  of  a 
Carrier's  Breach  of  Contract. 

"  To  such  costs  we  have  to  apply  the  second  branch  of  rule  [laid 
down  in  JIadley  v.  Ba.wndale  {185i:),  9  Ex.  341]  which  I  have 
mentioned  :  and  th<i  question  is  whether  such  costs  [incurred  by 
the  plaintiffs  in  defending  a  previous  action  brought  against  them] 
under  the  special  circumstances  of  the  case  come  within  the  words 
tliere  used.  Is  the  damage  occasioned  to  the  plaintiffs  by  the  loss 
of  such  costs  a  damage  which  may  reasonably  be  supposed  to  have 
been  within  the  contemplation  of  the  parties,  at  the  time  when 
they  made  the  contract,  as  a  probable  result  of  the  breach  of  it  ? 
The  way  in  which  this  branch  of  the  rule  should  be  brought  to  bear 
upon  a  somewhat  cognate  class  of  cases,  viz.,  where  damages 
recovered  against  one  of  the  contracting  parties  by  a  third  person 
are  sought  to  be  recovered  from  the  other  contracting  party,  has 
boon  illustrated  by  the  judgmont  of  this  court  in  Grehert-Borgnis  v. 
Nugent  (1885),  15  Q.  B.  1).  85.  No  new  law,  however,  was  laid 
dowH  in  that  case,  though  it  is  one  of  some  importance,  because  it 
contained  an  elaborate  exposition  of  the  manner  in  which  the 
second  branch  of  the  rule  in  Hadley  v.  Baxendale  (1854),  9  Ex. 
341,  is  to  be  applied  in  such  cases  ;  and  difference  of  subject-matter 
does  not  necessarily  prevent  the  case  being  useful  as  an  illustration 
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how  tho  rulo  should  ho  applied  in  another  caso "  {Uammomi  ^• 
Co.  V.  Jhisseij  (1«87),  20  Q.  B.  D.  79,  at  pp.  93,  9i  :  Ihrn-en,  L.J.). 
Followed  inAiiius  v.  Great  Western  Colller>/  Co.,  [1899]  1  Q.  B. 
4ia.  See  also  Voi/an  cf  Co.  v.  Oidton  (1899),  81  L.  T.  435, 
following  Mowbray  v.  Merri/icealher,  [1895]  2  Q.  B.  640. 

Damages  for  Non-deliverij  Jnj  Carrier  within  a  Reasonable  Time. 

The  consignee  is  entitled  to  recover  from  the  carrier  the  differ- 
ence between  the  value  of  the  gootls  to  him  if  they  had  been 
delivered  in  proper  time,  and  their  value  at  tho  time  when  they 
were  actually  delivered.  (168) 


Fall  in  Market  Price. 

1.  "  Wo  mxist  assume  that  the  hops  were  to  bo  delivered  in 
London  on  a  certain  day,  and  that  by  reason  of  the  defendants' 
breach  of  duty  they  could  not  be  delivered  until  another  day.  It 
was  proved  that  if  they  had  been  brought  to  market  on  the  proper 
day  they  would  have  fetched  a  certain  price,  but,  not  being 
brought  until  a  later  day,  tho  market  price  in  the  meantime  fell, 
and  the  value  of  the  hops  was  diminished  by  the  amount  of  65/. 
If  that  be  not  a  direct,  immediate  and  necessary  consequence  of  the 
defendants'  breach  of  duty,  it  is  difficult  to  understand  what  would 

Canadian  Cases. 

(168)  "  In  the  case  I  have  put,  of  goods  being  sent  without  any  fixed 
predetermination  on  the  part  of  the  sender  to  sell  theui  immediately  on  their 
arrival,  the  carrier  need  not  be  placed  in  any  unfair  position.  Tiie 
maximum  of  compensation  in  such  case  should  be  the  difference  in  market 
value  at  the  date  of  their  .ctual  arrival  and  at  the  date  when,  but  for  the 
negligence  of  the  carrier,  they  would  have  arrived,  and,  I  should  think, 
interest  on  that  difference.  If  there  be  no  fall  in  the  market  between  those 
dates,  or  the  date  of  actual  sale,  interest  only  should  be  recoverable  ;  and  so  if 
there  be  a  rise  in  the  market  and  again  a  fall  before  actual  sale,  the  difference 
between  the  highest  price  obtainable,  assuming  it  still  to  be  less  than  the 
market  value  at  the  date  when  the  goods  should  have  arrived  and  the  market 
value  at  the  latter  date,  would,  I  take  it,  be  the  proper  measure  of  damnges. 
I  have  considered  this  point,  and  I  give  my  views  upon  it,  because  I  have 
desired  to  see  whether  there  is  any  practical  difficulty  in  applying  the  rule 
where  the  sender  of  goods  should  send  them,  not  necessarily  for  immediate 
sale,  but  intending  to  govern  himself  by  the  state  of  the  market.  I  think  tliat 
such  a  case  presents  no  real  difficulty  "  (Monteith  v.  Merchants  Dispatch  Co., 
9  0.  A.  R.  293  :  Spragge,  C.J.O.,  and  ante,  p.  609.  Judgment  of  Hagarty,  C.J., 
ibid.  See  also  Young  v.  Laidlaw,  12  U.  C.  C.  P.  612 ;  Gibbs  v.  G-ilderskeve, 
26U.  C  Q.B.  471). 

"  Surely  the  indorsee  of  a  bill  of  lading  would  have  an  action  against  the 
carrier  for  any  cause  arising  between  the  time  of  the  delivery  of  the  goods  and 
the  delivery  of  the  bill  of  lading  "  {In  re  Central  Bank  of  Canada,  21  0.  R.  616 : 
Meredith  J.    See  also  McPherson  v.  Cameron,  15  U.  C.  Q.  B.  48). 
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bo.  It  is  said  that  tho  defendants  had  no  notice  of  the  purpose  for 
which  tli(!  liops  were  sent  to  London,  but  I  thiidi  that  they  must 
have  known  that  they  were  sent  for  one  of  two  i)urposes,  either  for 
consumption  by  tho  person  to  whom  they  were  sent,  or,  as  was 
more  likely  to  be  the  caso,  to  be  sold  for  profit.  It  seems  to  me 
that  Ifadley  v.  BaxendaJe  {1854),  9  Ex.  341,  has  no  bearing  on 
this  case  ;  and  I  think  Smeed  v.  Foord  (1859),  1  E.  &  E.  G02,  was 
correctly  decided"  {Collard  v.  South  Eastern  Rail.  Co.  (18G1), 
7  H.'&  N.  79,  at  p.  86  :  Martin,  B.). 

Loss  of  Season. 

2.  "  Two  questions  of  law  were  raised  during  tho  argument  on 
the  part  of  the  defendants.  Tlie  first  was,  whether  in  a  case  like 
this,  of  an  action  against  a  common  carrier  for  negligence  in  not 
delivering  goods  intrusted  to  him  within  a  reasonable  time,  the 
consignee  has  a  right  to  claim  in  the  shape  of  damages  the  profit 
he  would  have  made  upon  tho  sale  of  them  if  they  had  been 
delivered  in  proper  time.  We  are  all  of  opinion  that  ho  is  not. 
Then  comes  the  other  question,  whether  he  is  entitled  to  recover 
the  ditFerence  between  tho  value  of  the  goods  to  him  if  they  had 
been  delivered  in  proper  time,  and  their  value  at  the  time  when 
they  were  actually  delivered.  I  am  of  opinion  that  the  consignee 
is  entitled  to  recover  such  difference  in  value.  If  it  were  otherwise, 
great  injustice  would  be  done  ;  for  instance, — to  put  a  familiar  case, 
— suppose  a  tradesman  at  a  fashionable  watering-place  sends  an 
order  to  a  warehouseman  in  London  for  a  quantity  of  ribbons  or 
other  fancy  goods,  and  they  are  delivered  to  a  carrier  so  that  they 
ought  to  reach  him  at  the  beginning  of  the  season,  and  through  the 
negligence  of  the  carrier  their  delivery  is  delayed  until  the  season 
is  over,  so  that  the  opportunity  for  offering  them  for  sale  is  lost, 
and,  as  their  novelty  or  fashion  are  gone,  they  remain  on  hand 
materially  diminished  in  value,  would  it  not  be  unjust  if  the  carrier 
were  not  made  liable  in  damages  for  the  loss  which  thus  resulted 
from  his  negligence?"  (^M^ilson  v.  TJie  Lancashire  and  York- 
shire Rail.  Co.  (1861),  9  0.  B.  (n.s.)  632,  at  pp.  642,  643  : 
Williams,  J.). 

Loss  of  Season — t^o  Market. 

3.  Plaintiffs  were  woollen  merchants,  and  for  the  purpose  of 
their  business  they  were  in  the  habit  yearly  of  causing  pattern 
goods  to  be  made.  The  traveller  of  the  plaintiffs  delivered  a  parcel 
containing  a  set  of  samples  of  such  patterns  to  the  agent  of  the 
defendants  at  Milan,  who  was  informed  of  the  contents  of  the 
parcel,  and  it  was  forwarded  to  Basle.    Thence  it  was  sent  by  the 
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defendants  to  Galiisliiels  in  Scotland  on  July  14th,  and  a  post  card 
was  dispatched  to  the  plaintitfs  statin;^  that  the  goods  were  duo  on 
July  21st.  Tlie  parcel  was  not  tendered  to  the  plaiutitls  till 
September  9th  t'ollowing,  and  was  refused  by  them. 

"  I  think  this  case  is  .vithin  Wilson  v.  Lancashire  and  Yorhshlre 
Rail.  Co.  (1801),  9  C.  B.  (x.s.)  032.  These  goods  were  delivered 
to  the  carriers  under  a  denomination  which  the  learned  judge  has 
found  would  inform  them  that  there  was  a  commercial  necessity 
that  the  goods  should  be  delivered  in  a  reasonable  time.  They 
were  not  so  delivered,  and  the  question  is  what  is  to  be  the 
measure  of  damages.  In  Wilson  v.  Lancashire  and  Yorkshire 
Rail.  Co,  (1801),  9  C.  B.  (k.s.)  032,  the  question  arose  as  to  the 
recovery  of  damages  for  a  delay  by  which  the  plaintitT  lost  the 
season.  The  learned  judge  who  tried  the  case  had  told  the  jury  that 
they  were  at  liberty  to  take  into  consideration  the  fact  that  the 
])laintifiF  had  lost  the  season  in  consequence  of  the  non-arrival  of  the 
cloth  in  due  time,  and  it  was  laid  down  by  the  Court  of  Common 
Pleas  [at  p.  042]  that  if  the  meaning  of  loss  of  season  was  that 
'  the  goods  by  reason  of  their  not  having  been  delivered  in  due  time 
had  become  lessened  in  value,  that  is,  if  in  consequence  of  the  delay 
they  had  become  of  less  value  to  the  plaintiflF,  because  the  articles 
to  be  made  up  would  be  less  marketable  as  the  time  for  finding 
customers  for  them  had  gone  by,  and  so  the  goods  were  left  in  the 
plaintiff's  hands  deteriorated  or  diminished  in  value,'  then  there 
was  not  any  mistake  in  point  of  law  in  the  direction  of  tho  learned 
judge.  If  it  is  right  here  to  say  that  the  railway  company  were 
uound  to  know  that  late  delivery  of  the  samples  might  have  the 
effect  of  their  being  left  on  the  consignee's  hands  at  a  time  when 
their  value  to  him  would  be  lessened,  then  these  remarks  apply  to 
this  case.  The  cases  in  which  the  court  are  bound  to  consider  the 
market  value  of  the  goods  are  those  in  which  the  plaintiff  can  go 
into  the  market  and  supply  himself.  If  he  cannot  do  so  that 
measure  of  damages  cannot  be  applied.  Here  the  plaintiffs  could 
not  have  supplied  themselves  with  the  like  goods  in  the  market, 
and  the  test  of  damage  to  be  applied  is  that  laid  down  in  Wilson  v. 
Lancashire  and  Yorkshire  Rail.  Co.  (1861),  9  C.  B.  (n.s.)  632, 
within  the  principle  of  which  this  case  falls "  (Schulze  v.  Great 
Eastern  Rail.  Co.  (1887),  19  Q.  B.  D.  30,  at  pp.  31,  32  :  Lord 
Esher,  M.R.). 

(b)  Causa  Causans  and  Causa  Proxima. 

In  jure  non  remota  causa  sed  proxima  spectatur. 

"It  were  infinite -Tor  the  law  to  judge  the  causes  of  causes, 
and  their  impulsions  one  of  another  ;  therefore  it  contenteth  itself 
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with  tho  immediate  cause,  and  judgeth  of  acts  by  that,  without 
looking  to  any  further  degree  "  (Bac.  Max.  lleg.  1). 


Immediate  Cause. 

1.  "In  this  case  the  immediate  cause  of  the  loss  was  tho  violence 
of  tho  winds  and  tho  waves.  No  decision  can  be  cited,  where,  in 
such  a  case,  the  underwriters  hu.o  been  held  to  bo  excused  in  con- 
sequence of  tho  loss  having  been  remotely  occasioned  by  the 
negligence  of  tho  crew.  I  am  afraid  of  laying  down  any  such  rule; 
it  will  introduce  an  infinite  number  of  questions,  as  to  the  quantum 
of  care  which,  if  used,  might  have  prevented  the  loss.  Suppose,  for 
instance,  the  master  were  to  send  a  man  to  the  mast-head  to  look 
out,  and  he  falls  asleep,  in  consequence  of  which  the  vessel  runs 
upon  a  rock,  or  is  taken  by  the  enemy,  in  that  case  it  might  be 
argued,  as  here,  that  the  loss  was  imputable  to  the  negligence  of 
one  of  the  crew,  and  that  the  underwriters  were  not  liable.  These, 
and  a  variety  of  other  such  questions  would  be  introduced,  in  case 
our  opinion  were  in  favour  of  the  underwriters.  I  cannot  distin- 
guish this  case  from  that  of  Busk  v.  2'/ie  Royal  E.cchange  Associa- 
tion Co.  (1818),  2  B.  &  Aid.  73 ;  there,  the  immediate  cause  of  the 
loss  was  fire,  produced  by  the  negligence  of  one  of  the  crew  ;  yet 
tho  underwriters  were  held  to  be  liable.  Hero,  the  winds  and 
waves  caused  tho  loss,  but  they  would  not  have  produced  that 
etfect,  unless  there  had  been  neglect  on  the  part  of  the  crew.  1 
think  that  the  underwriters  are  liable  for  the  loss  that  has  arisen 
in  this  case"  {Walker  v.  Maitland  (1821)  5  B.  &  Aid.  171,  at 
pp.  174,  175  :  Abbott,  C.J.). 

2.  "  The  cases  of  Busk  v.  The  Royal  Exchange  Assurance  Co. 
(1818),  2  B.  &  Aid.  73  and  Walker  v.  Maitland  (1821),  5  B.  &  Aid. 
171,  establish  as  a  principle,  that  the  underwriters  are  liable  for  a 
loss,  the  proximate  cause  of  which  is  one  of  the  enumerated  risks, 
though  the  remote  cause  may  bo  traced  to  the  negligence  of  the 
master  and  mariners"  (Bishop  v.  Pentland  (1827),  7  B.  &  C.  219, 
at  p.  223  :  Bayley,  J.). 

3.  "  No  doubt  the  rule  of  our  law  is  that  the  immediate  cause, 
the  causa  proxima,  and  not  the  remote  cause,  is  to  be  looked  at : 
for,  as  Lord  Bacon  says  :  '  It  were  infinite  for  the  law  to  judge  the 
causes  of  causes  and  their  impulsions  one  of  another  ;  therefore  it 
contenteth  itself  with  the  immediate  cause  and  judgeth  of  acts  by 
that,  without  looking  to  any  further  degree  ' "  (Bac.  Max.  Reg.  1 
(Sneesby  v.  Lancashire  and  Yorkshire  Rail.  Co.  (1874),  L.  R. 
9  Q.  B.  263,  at  p.  267  :  Blackburn,  J.)). 
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4.  As  to  damages  I'or  a  pa»senp;or's  inconvonionce,  illness  and  its 
conscMjuoncos,  duo  to  a  carrier's  broach  of  contract,  soo  Ilohhs  v. 
London  and  South  Western  Kail.  Co.  (187')),  L.  11.  10  Q.  B.  HI, 
conunontod  on  in  McMahon  v.  Field  (IH.Sl),  7  Q.  B.  D.  51)1.  See 
also  ante,  p.  570,  (o)  Punctuality  of  Carrier. 

Loss  occurring  icldle  Wrongfid  Act  is  in  Operation. 

No  wronirdoor  can  bo  allowed  to  apportion  or  qualify  his  own 
wrong  ;  and  if  a  loss  actually  happens  whilst  his  wrongful  act  is 
in  operation  and  force,  and  which  is  attributable  to  his  wrongful 
act,  he  cannot  set  uj)  as  an  answer  to  the  action  the  bare  possibility 
of  a  loss  if  his  wrongful  act  had  never  been  done. 
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Deviation,  no  Natural  or  Necessary  Connection  ivith  the  Loss. 

The  plaintiff  delivered  to  the  defendant  on  board  a  barge,  114  J 
tons  of  limo  to  be  carried  by  defendant  from  Bewly  Cliff  to  the 
Regent's  (^anal.  (lOU) 

There  were,  in  this  case,  two  points  for  the  determination  of  the 

Canadian  Cases. 

(169)  It  is  not  deviation  for  a  coasting  vessel  on  a  voyage  from  Malione  Bay 
to  Fortune  Bay  in  Newfonmlland,  ami  tlience,  etc.,  to  put  into  an  intermediate 
port  nverniglit  to  escape  threatened  bad  weather  (JVienhaiier  et  al  v.  Nova 
Scotia  Marine  Insurance  Co.,  24  N.  S.  Reps.  205). 

"  I  think  tli.at  looking  at  tlie  bill  of  lading,  and  considering  its  terms  only, 
the  presumption  would  be  that  a  direct  voyage  from  Port  Credit  to  Quebec 
was  intended.  Such  is  the  natural  import  of  the  terms,  and  such,  therefore, 
must  j^rimd  facie  be  taken  to  have  been  the  intention  of  the  parties.  But  if  it 
was  shown  that  there  was  a  usage  to  stop  at  intermediate  places,  as  is  the  case 
with  our  lake  steamers  generally,  or  if  personal  knowledge  could  be  brought 
home  to  the  shipper  that  stopping  at  intermediate  places  must  have  been 
intended  in  order  to  complete  the  loading  of  the  vessel,  then,  I  apprehend,  the 
presumption  arising  from  the  language  of  the  bill  of  lading  would  be  qualified. 
For  a  usage  of  trade  must  be  assumed  to  be  known  to  the  shipper,  and  if 
known,  or  if  he  knew  the  intention  to  exist  that  the  vessel  should  visit  inter- 
mediate ports,  the  contract  must,  I  apprehend,  be  construed  accordingly.  But 
the  existence  of  such  a  usage,  or  of  such  knowledge  are  really  matters  of  fact 
to  be  determined  by  the  jury.  If  not  established,  it  appears  to  me  the  going 
to  Oswego  would  be  a  deviation  and  would  entitle  the  plaintiff  to  recover  " 
{Wright  v.  Holcomhc,  6  U.  C.  C.  P.  534  :  Draper,  C.J.,  ante,  p.  606). 

There  is  an  implied  condition  in  a  contract  of  marine  insurance,  not  only 
that  the  voyage  shall  be  accomplished  in  the  ordinary  track  or  course  of 
navigation  but  that  it  shall  be  commenced  and  completed  with  all  reasonable 
and  ordinary  diligence  ;  any  unreasonable  or  unexcused  delay,  either  in  com- 
mencing or  prosecuting  the  voyage,  alters  the  risk  and  absolves  the  underwriter 
from  liability  for  subsequent  loss  {Spinney  et  al  v.  Ocean  Mutual  Marine 
Insurance  Co.,  17  S.  C.  R.  326). 
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court  ;  tho  first  wiis  wlicthor  the  daniago  sustuincJ  hy  the  plaintiff 
was  so  proximate  to  tho  wrongful  act  of  tho  defendant  as  to  form 
th(!  sulij(!ct  of  an  action. 

"As  to  tlie  lir.st  point,  it  a[)p('ared  upon  tho  evidence  that  tho 
master  of  the  (K'fendaiit's  hari^e  had  deviated  from  tho  usual  and 
customary  course  of  tiio  voyai^o  mentioned  in  the  declaration 
without  any  justifiahle  cause  ;  and  that  afterwards,  and  whilst  such 
l)ar<fe  was  out  of  hor  course,  in  cons(Hpionco  of  stormy  and  tem- 
pestuous weather,  tho  sea  connnunicated  with  the  lime,  which 
thereby  became  heated,  and  the  hnr^o  cauf^ht  lire,  and  the  master 
was  com])(illed  for  the  preservation  of  himself  and  tho  crow  to  run 
tho  bar^^fe  on  shore,  where  both  tho  limo  and  tho  bar<ro  were 
entirely  lost. 

"  Now  tho  first  objection  on  the  part  of  tho  defendant  is  not 
rested,  as  indeed  it  could  not  be  rested,  on  tho  ])articular  circum- 
stances which  accompanied  the  destruction  of  the  bar^e  ;  for  it  is 
obvious,  that  tho  le^al  conse(piencos  nuist  be  the  sanu>,  whether  tho 
loss  was  immediately,  by  the  sinking  of  tho  barge  at  onco  by  a 
heavy  s(>a,  when  she  was  out  of  her  direct  and  usual  course,  or 
whether  it  hajjpened  at  tho  same  place,  not  in  consequonco  of  an 
immediate  death's  wound,  but  by  a  comiected  chain  of  causes 
producing  tho  same  ultimate  event.  It  is  only  a  variation  in  tho 
precise  mode  by  which  the  vessel  was  destroyed,  which  variation 
will  necessarily  occur  in  each  individual  case. 

"  But  the  objection  taken  is,  that  there  is  no  natural  or  necessary 
connection  between  tho  wrong  of  the  master  in  taking  tho  barge 
out  of  its  proper  course,  and  the  loss  itself ;  for  that  tho  same  loss 
might  have  been  occasioned  by  the  very  same  tempest,  if  the  barge 
had  proceeded  in  her  direct  course.  But  if  this  argument  were  to 
prevail,  the  deviation  of  the  master,  which  is  undoubtedly  a  ground  of 
action  against  tho  owner,  would  never,  or  only  under  very  peculiar 
circumstances,  entitle  the  ])laintiff  to  recover.  For  if  a  ship  is 
captured  in  the  course  of  deviation,  no  one  can  bo  certain  that  she 
might  not  have  been  captured  if  in  her  proper  course.  And  yet,  in 
Parker  V,  James  (1814),  4  Campb.  112,  where  the  ship  was  captured 
whilst  in  the  act  of  deviation,  no  such  ground  of  defence  was  even 
suggested.  Or,  again,  if  the  ship  strikes  against  a  rock,  or  perishes 
by  storm  in  the  one  course,  no  one  can  predicate  that  she  might 
not  equally  have  struck  upon  another  rock,  or  met  with  the  same 
or  another  storm,  if  pursuing  her  right  and  ordinary  voyage. 

"  The  same  answer  might  be  attempted  to  an  action  against  a 
defendant  who  had,  by  mistake,  forwarded  a  parcel  by  the  wrong 
conveyance,  and  a  loss  had  thereby  ensued  ;  and  yet  the  defendant 
in  that  case  would  undoubtedly  be  liable. 
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"  But  wo  think  tlio  rciil  iinswor  to  tho  ol)j(«ction  is,  that  no  wron^- 
dotM'  can  ho  iiHowcil  to  apportion  or  quiilit'y  his  own  wron;^  ;  and 
that  a.s  a  loss  has  actually  happcnod  whilst  his  wronifful  act  was  in 
oporation  and  t'orco,  and  which  is  attrii)iitahl('  to  his  wronjfful  act, 
ho  cannot  sot  up  as  an  answer  to  the  action  the  bare  possibility  of 
a  loss,  if  his  wron^fful  act  had  never  bo(>n  done.  It  ini^rht  admit 
ofii  ditVerent  construction  it'  ho  could  shew,  not  only  that  the  sanio 
loss  mlijht  hav(^  liai)penod,  but  that  it  must  have  happened  it'  tho 
act  complained  of  luid  not  been  done  ;  but  there  is  no  ovidenco  to 
that  extent  in  the  present  case"  (Davis  v.  Garrett  (1830),  6  Bing. 
71G,  at  pp.  722,  723,  72-4  :   Tindal,  C.J.). 

In  a  bill  of  ladin^j;  o:  a  charter-party,  tlio  rule  is  to  look  at  tho 
tho  causa  eausans  and  not  the  causa  pro.r/ma  ;  but  this  rule  is,  after 
all,  subordinate  to  the  true  construction  of  tho  contract,  and  ou<^ht 
not  to  bo  applied  so  as  to  defeat  tho  intention  of  tho  parties  as 
therein  expressed.  (170) 

1.  "In  a  bill  of  lading  as  distinguished  from  a  policy  of 
insurance  we  are  entitled  to  look  at  what  was  the  real  cause  of  tho 
loss,  that  is,  as  it  is  expressed  in  our  legal  phraseology,  we  may 
look  at  the  causa  eausans  instead  of  merely  looking  at  tho  causa 
pro.v/ma  ;  and  where  a  collision  has  happened  and  the  negligence 
of  those  on  board  tho  carrying  ship  was  tho  real  substantial  cause 
of  the  loss,  a  court  of  justice  may  hold  that  it  was  a  loss  by  tho 
negligence  of  the  captain  and  crew.  Although  a  collision  may 
have  been  the  immediate  cause  of  tho  loss,  yet  on  looking  at  tho 
causa  causa7is  it  is  a  loss  by  reason  of  negligence.  It  was  held  in 
the  case  of  Lloyd  v.  General  Iron  Screw  Collier  Co.  (1804:),  3  H.  & 
C.  284,  which  is  really  tho  ruling  case  with  regard  to  tho  question 
of  collision  and  tho  exception  of  collision,  that  a  court  of  justice 
might  look  at  the  causa  eausans  "  ( Chartered  Mercantile  Bank  of 


Canadian  Cases. 

(170)  "  Tlie  well  established  rule  of  construction  applicable  to  all  deeds  and 
written  instruments,  and  especially  to  policies  of  marine  insurance  which  are 
mercantile  deeds  not  prepared  by  lawyers,  is  that  they  should  be  so  interpreted, 
if  possible,  as  to  be  valid  and  effectual,  and  not  in  such  a  way  as  to  be  void  " 
(British-American  Insurance  Co.  v.  Law,  21  S.  C.  R.  :  Strong,  J.,  at  pp.  327 
328). 

"  I  do  not  find  any  distinction  in  construing  charter-parties  of  vessels  from 
other  contracts,  and  the  lease  of  a  ship  with  covenants  would  be  construed  the 
same  as  a  lease  of  any  other  description  of  property.  Under  the  covenant, 
therefore,  to  return  the  vessel  in  good  coudition,  reasonable  wear  and  tear 
excepted,  if  there  had  been  a  total  loss  of  all,  I  have  no  doubt  the  lessee  would 
have  been  bound  to  make  it  good.  This  implies  the  obligation  on  the  lessee 
to  insure  unless  he  chooses  to  be  his  own  insurer "  (Anglin  v.  Henderson, 
21  U.  C.  Q.  B.  31  :  Burns,  J.,  and  see  ante,  pp.  31,  227). 
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India  V.  Ndliedands  India  Steam  S^uv/ijation  Co.  (1883),  10  Q.  B.  D. 
521,  at  p,  531  :  Brett,  L.J.)- 

2.  "  I  am  aware  that  in  (|ii(>-;ti<)i)s  arisin;^  on  hills  of  ladinjf  and 
chart('r-i)artit'.s  tlic  rule  is  to  regard  tlw^  rtiiitid  ntiisiins  rather  than 
the  causa  jn'o.vi'jna,  and  tliat  tlier(>  is  a  ditference  in  this  respect 
between  such  documents  and  policies  of  insurance.  But  this  rule 
is  after  all  subordinate  to  the  true  construction  of  the  contract,  and 
ouifht  not  to  bo  ap[)lied  so  as  to  defeat  tin*  intention  of  tho  parties 
as  therein  expressed.  For  exainph',  if  tho  Afjeh  had  been  owned 
by  stran^fors,  and  the  collision  had  been  caused  wholly  by  the 
negligence  of  her  captain,  the  loss  of  the  plaintiffs'  goods  would,  as 
between  thom  and  the  defendants,  be  regarded  as  a  loss  by  collision 
within  tho  true  meaning  of  the  bill  of  lading  and  not  as  a  loss 
by  an  unexcepted  peril,  viz.,  the  negligence  of  the  captain  of  tho 
Atjeh.  This  illustration  shows  that  the  liability  of  tho  carrier  turns 
on  the  true  construction  of  tho  contract,  and  that  the  distinction 
between  causa  pro.t'inia  and  causa  causans  is  not  the  test  of  liability. 
Tho  word  '  collision  '  may  cover  both  or  only  tho  first  according  to 
the  meaning  of  the  parties  as  ox])rossed  in  the  contract"  (ihid.,  at 
pp.  5'43,  544  :  Lindlei/,  L.J.). 

3.  "  Now,  I  quite  agree  that  in  the  case  of  a  marine  policy  the 
causa  pro.cinia  alone  is  considered.  If  that  which  immediately 
caused  tho  loss  was  a  peril  of  the  sea,  it  matters  not  how  it  was 
induced,  even  if  it  were  by  the  negligence  of  those  navigating 
the  vessel.  It  is  equally  clear  that  in  the  case  of  a  bill  of  lading 
you  may  sometimes  look  behind  tho  immediate  cause,  and  the  ship- 
owner is  not  protected  by  the  exception  of  perils  of  tho  sea  in  every 
case  in  which  he  would  be  entitled  to  recover  on  his  policy,  on  tho 
ground  that  there  has  been  a  loss  by  such  perils.  But  I  do  not  think 
this  dilference  arises  from  the  words  '  perils  of  the  sea  '  haviiig  a 
different  meaning  in  the  two  instruments,  but  from  the  context  or 
general  scope  and  purpose  of  tho  contract  of  carriage  excluding 
in  certain  cases  tho  operation  of  the  exception  "  (  Wilson,  Sons  t^* 
Co.  V.  Owners  of  Cargo  per  Tlie  Xantho  (1887),  12  App.  Cas.  503, 
at  p.  510  :  Lord  llerschell).     See  also  ante,  pp.  CGI,  G62.  (171) 
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(171)  A  vessel  insured  for  a  round  voyage  is  bound  to  be  sufficiently 
seaworthy  at  its  inception  to  make  it  without  repairs  in  the  absence  of  any 
damage  from  extraordinary  perils  of  the  sea  {Reed  v.  rhillips,  13  N.  B.  R.  172). 

"  Seaworthiness  is  a  relative  term  ;  the  deck  cargo  which  might  be  entirely 
too  much  for  a  vessel  to  cross  the  Atlantic  witli,  might  also  be  a  perfectly  safe 
one  for  a  vessel  running  along  the  coast  where  harbours  of  refuge  are  constantly 
accessible"  {Cameron  v.  Domville,  17  N.  B.  K.  653  :  Duff,  J.). 
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(c)  Insurance  Money. 
Difference  heticeen  Life,  Fire,  and  Marine  Insurances.  (172). 

"  The  contract  commonly  called  life  assurance,  when  ])roperly 
considered,  is  a  mere  contract  to  pay  a  certain  siim  of  money  on  the 
death  of  a  person,  in  consideration  of  the  due  payment  of  a  certain 
amiuity  for  his  life,—  the  amount  of  the  annuity  belni;;  calculated, 
in  the  first  instance,  accordin<>;  to  the  probable  duration  of  the  life, 
and,  when  once  fixed,  it  is  constant  and  invariable.  The  stijjulated 
amount  of  animity  is  to  be  uniformly  paid  on  one  side,  and  the  sum 
to  be  paid  in  the  event  of  death  is  always  (except  when  bonuses 
have  been  given  by  prosperous  offices)  the  same  on  the  other. 
This  species  of  assurance  in  no  way  resembles  a  contract  of 
indemnity.  Policies  of  assurance  against  fire  and  against  marine 
risks,  are  both  properly  contracts  of  indemnity, — the  insurer 
engaging  to  make  good,  within  certain  limited  amounts,  the  losses 
sustained  by  the  insured  in  their  buildings,  ships  and  effects" 
(Dallii/  V.  77u'  India  and  LondDn  Life  Ai^sti ranee  Co.  (1854), 
15  C.B.  305,  at  p.  ;}87  :  Fark^e,  B.).  (17:5) 
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(172)  "No  doubt  a  party  cannot  procure  one,  in  whose  i;i'e  he  has  no  lej^al 
interest,  to  insure  it  with  liis  money  and  for  his  henetit,  still,  if  there  is  an 
interest  at  the  time  of  the  policy,  i*^  is  not  a  wajjering  policy,  and  where  a  life 
policy,  effected  by  one  who  has  an  interest,  is  assigned,  it  is  not  necessary  that 
the  assignee  shoulJ  have  any  interest,  or  even  that  he  should  have  paid  any 
consideration  ;  for  it  has  been  decided  that  he  stands  on  the  rights  of  the  party 
who  efl'ected  the  insurance.  The  want  of  interest  applies  to  the  original 
parties  to  the  policy,  not  to  their  assignees"  (Ft;;uia  v.  llie  New  York  Life 
Insurance  Co.,  6  S.  C.  R.  43  ;  Ritchie,  C.J.). 

(173)  "The  jury,  under  the  direction  of  the  learned  chief  justice,  deilucted 
from  the  amount  of  the  damages  which  they  allowed  for  the  death  of  the 
husband  and  father,  the  amount  of  a  policy  of  ir.  ranee  on  his  life.  This 
notion  appears  to  have  been  derived  from  a  judgmeni  of  Lord  Elknhorowjh,  in 
a  case  of  Gondaitll  v.  Uoldcro,  9  East,  72,  which  was  acted  upon  as  law  without 
question  for  many  years,  but  it  was  at  last  called  in  ([uestion  and  the  fallacy 
pervading  it  was  e.xposed  by  the  case  oi  Dcdby  v.  The  India  and  London  Life 
Asunrance  Co.,  15  C.  B.  3r>r).  Deducting  the  amount  of  the  policy  in  this  case 
from  the  damages  allowed  for  the  death  of  'he  deceased,  seems  to  me  to  treat 
it  as  an  indemnity  tn  the  railway  comjiany,  and  leads  to  absurd  consequeucea  " 
{Beckett  V.  Grand  Tnink  Nail.  Co.,  1.:  O.  R.  :  (/Connor,  J.). 

On  appeal  to  the  Court  of  A'-ieal  for  Ontario,  13  O.  A.  R.  174,  the  court 
was  divided,  and  an  appeal  having  been  taken  to  the  Supreme  vJourt, 
16  S.  C.  R.  713,  it  was  held  that  the  judgmen'  of  the  Divisional  Court  restoring 
the  deducted  amount  should  be  allirmed  and  the  appeal  dismissed, 
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An  Accidental  Insurance  is  not  one  of  indemnity,  and  the  hisiirance 
Money  thereunder  is  not  to  he  Deducted  from  Damages  for 
an  Injury. 

"  If  a  man  is  injured  on  a  railway  throu^^'..  the  company's 
no(i;lif>;once,  ho  is  not  to  .lave  less  because  ho  has  insured  himself 
against  accident.  Ho  pays  his  premiums  in  order  to  {jet  back  an 
equivalent  ;  and  if  he  is  liable  to  have  the  amount  of  his  insurance 
deducted  he  loses  the  benefit  of  the  premiums  paid.  It  is  said  that 
he  is  only  actually  damaged  beyond  the  amount  of  the  insurance, 
but  according  to  Daily  v.  21ie  India  and  London  Assurance  Co. 
(1854),  15  C.  B.  3G5,  insurance  is  not  a  contract  of  indemnity. 
The  plaintiff  is  entitled  both  to  the  insurance  money  and  compen- 
sation. He  gets  his  insurance  money  under  a  contract  as  a  quid 
pro  (juo,  having  paid  his  premiums  for  it  ;  and  he  is  entitled 
besides  to  compensation  from  the  company  for  the  legal  injury 
they  have  connnitted "  {Bradhurn  v.  Great  Western  Rail.  Co. 
(1874),  23  W.  R.  48  :  Bramwell,  B.  [This  case  is  also  reported 
in  the  Law  Ileports  (10  Ex.  1),  but  there  the  judgment  is  not  so 
full.] 

"  Yates  V.  Whyte  (1838),  4  Bing.  N.  0.  272,  decided  that  a 
defendant  in  a  collision  case  could  not  deduct  from  the  amount  of 
damages  to  be  paid  by  him  a  sum  of  money  paid  to  the  plaintiff 
by  insurers  in  respect  of  such  damage.  It  may  be  said  that  the 
authority  of  this  case  is  not  direct,  because  the  insurance  was 
a  contract  of  indemnity,  and  the  insurers  might  have  recovered 
over  from  the  plaintift'.  The  decision  in  the  case,  however,  and  in 
that  of  Mason  v.  Sainshury  (1782),  3  Doug.  01,  itself  cited  with 
ap|)robation  in  Yates  v.  Whyte, — both  stand  on  grounds  indepen- 
dent of  this  consideration.  But,  whatever  weight  may  be  due  to 
this  consideration,  tlu^  case  of  Bradhurn  v.  Great  Western  Rail. 
Co.  (1874),  L.  Ji.  10  Ex.  1,  cannot  be  so  qualified.  That  was  an 
action  for  injuries  in  a  railway  accident :  it  was  held  that, 
in  estimating  the  damages,  the  defendants  uould  not  take  into 
account  the  amount  which  the  |)laintitl'  received  from  an  accidental 
insurance  policy.  There,  the  contract  was  not  one  of  indemnity. 
The  judges  (Bramwell,  Pigott  and  Amphlctt,  BB.)  held  that  the 
L'ontract  into  wliich  the  plaintiif  had  entered  was  that,  in  considera- 
tion of  the  payment  of  [jremiums,  }ie  (the  plaintiif)  should,  on  the 
ha})[)ening  of  a  certain  event,  receive  a  sum  of  money.  The  event 
lia|)pened,  and  the  benefit  of  the  contract  accrued  to  the  plaintiff 
throuii'h  the  defendants'  default.  But  the  benefit  could  not  be 
deducted  from  tlu>  damages  for  which  the  defenilants  were  liable. 
This  ca;-e  appears  to  us  to  be  perfectly  well  decided,  and  to  bo  in 
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point  against  the  defendants  in  the  case  before  us "  (Jehsen  v. 
East  aiid  West  India  Dock  Co.  (1875),  L.  R.  10  C.  P.  300,  at 
p.  305  :  Denman,  J.,  roadinn;  the  judgment  of  the  court  (Lord 
Coleridge,  C.J.,  and  Grove  and  Denman,  JJ.). 

Bailees  '<>.  ve  an  insurable  interest  and  should  insure  the  goods 
held  by  them  as  bailees  as  goods  held  by  them  in  trust.  (174) 

"  In  those  cases  (^Waters  v.  Jlfonarch  Life  Insurance  Co.  (1856), 
5  E.  &  B.  870  [a  case  of  warehousemen  and  wharfingers]  and 
London  and  jS^orth  Western  Bail.  Co.  v.  Gli/n  (1850),  1  E.  &  E. 
652  [a  case  of  common  carriers]  goods  held  by  the  plaintiffs  as 
bailees  were  insured  by  them  under  policies  the  conditions  of  which 
provided  that  goods  held  in  trust  would  not  be  covered  by  the 
policies  unless  they  were  insured  as  such.  The  goods  accordingly 
were  insured  expressly  as  goods  held  in  trust  by  the  assured.  The 
offices  contended,  that  as  the  plaintiffs,  as  bailees,  had  no  insurable 
interest  in  the  goods  beyond  their  liens  respectively,  they  could 
only  recover  the  amount  of  such  liens.  But  the  court  held  in  each 
case  that  the  plaintiffs  were  entitled  to  recover  to  the  full  amount 
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(174)  "The  only  ground  upon  which  the  verdict  can  he  set  aside  in  this  case 
is  the  want  of  an  insurable  interest  in  tlie  plaintiffs.  They  are  merchants  doing 
business  in  Halifax,  and  agreed  with  one  M.  of  St.  George's  Bay,  Newfound- 
land, to  sell  and  ship  to  him  certain  goods  which  he  ordered  ;  they  were 
accordingly  shii)ped  on  the  steamer  Maud  bound  for  that  place,  which,  after 
leaving  the  port,  was  never  heard  of.  The  plaintiffs  took  a  bill  of  lading  from 
the  master  in  the  usual  form,  the  goods  under  it  being  deliverable  to  the 
shipper's  order,  one  of  the  copies  of  which  was  given  to  M.,  or  sent  to  him  by 
the  vessel.  The  insurance  was  effected  by  the  plaintiffs  on  the  goods  as  their 
property  and  for  their  protection  ;  it  was,  therefore,  necessary  for  the  phiintid's 
on  the  trial  to  show  that  they  possessed  such  an  interest  in  the  goods  as  was 
insurable,  and  as  all  the  circumstances  connected  with  the  transaction  were 
within  their  personal  knowledg.',  and  they  were  both  examined  and  they  alone 
on  this  branch  of  the  case,  the  court  had  a  right  to  expect  clear  and  satisfactory 
proof  that  the  goods  were  theirs  or  that  they  had  such  an  interest  in  them  as 
enabled  them  to  insure  them  for  their  benefit ;  but  after  carefully  considering 
the  evidence  of  the  plainti'i's  themselves,  I  can  come  to  no  other  con(dusiou 
than  that  when  the  goods  had  been  shipped  and  had  proceeded  on  their  voyage, 
the  plaintiffs  had  parted  with  all  their  interest  in  them,  the  vendee  having 
become  the  owner,  and  that  they  were  then  at  his  risk.  The  real  question 
for  our  consideration  is,  at  whose  risk  were  they  during  their  transit,  and  this 
appears  to  me  the  view  taken  of  tlie  matter  by  bdtli  the  vender's  and  the 
vendee,  and  on  which  they  acted,  the  vendors  looking  since  tlie  loss  to  the 
vendee  for  pavment,  and  the  latter  recognising  his  liability  by  ]>aying  or 
settling  for  them"  {Piujh  v.  JFijlde,  2  Kussell  &  Chesley'(N.  S.  Reps.): 
Ritchie,  J.,  at  pp.  179,  180  ;  and  see  (Jittram  v.  Smith,  2  Russell  &  Cliesley 
(N.  S.  Reps.)  187  ;  Merchants'  Marine  Insurance  Co.  v.  Eumscy,  9  S.  C.  R.  577). 
Freight  as  a  nuitter  of  insurance,  means  the  benefit  derived  by  the  shipowner 
from  the  employmeiib  of  the  shi]) ;  and  the  contract  of  insurance  against  loss 
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insured,  and  intimated  that  the  excess  beyond  the  personal 
interest  of  the  assured  would  probably  be  held  in  trust  for  the 
parties  really  interested,  thouf^h  unaware  of  the  insurance  having 
been  effected"  (North  Jh'/'tish  Insurance  Co.  y.  Afojfatt  (1871), 
L.  11.  7  i\  v.  25,  at  p.  ;U  :   KcaUnr/,  J.). 

The  principle  of  the  same  two  cases  was  relied  on  by 
Bov/'ll,  C.J.,  in  Elisivort/i  v.  Alliance  Afariae  Insurance  Co.  (187,5), 
L.  R.  8  C,  P.  596,  at  pp.  615,  616,  617.). 
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of  freight  is  that  the  ship  shall  not  be  prevented  from  earning  it  by  the  perils 
insured  against.  The  owner  of  a  vcs.sel  is  inimd  facie  entitled  to  her  freight 
{Driscoll  V.  Melville,  2.3  N.  B.  R.  160). 

"  The  question  arising  in  the  case  may  be  determined  wholly  upon  the 
authority  of  Holroyd  v.  Marshall,  10  H.  L.  191.  Lord  Westhury  there  lays  it 
down  as  an  elementary  principle  long  settled,  that  in  equity  it  is  not  necessary 
for  the  alienation  of  property  that  there  should  be  any  formal  deed  of  convey- 
ance, tliat  a  contract  for  valuable  consideration,  by  which  it  is  agreed  to  make 
a  present  transfer  of  property,  passes  at  once  the  beneficial  interest,  provided 
the  contract  be  such  as  a  court  of  ecjuity  will  decree  a  specific  performance  of. 
Now,  applying  the  principles  here  laid  down  to  the  present  ca.se,  there  can  be 
no  doubt,  that  immediately  upon  the  first  advance  being  made  by  the  plaintiff 
under  the  contract  with  Bishop,  the  beneficial  interest  in  the  vessel  then  on 
the  stocks  wa.s,  in  equity,  transferred  from  Bishop  to  the  jilaintiff  by  way  of 
security  to  the  latter  for  his  advances,  and  such  interest  increased  in  value 
from  day  to  day  as  the  vessel  progressed  and  became  a  security  to  the  plaintiff 
for  all  his  advances  from  time  to  time,  as  they  were  made.  Tiiat  interest  was 
one  which,  relating  as  it  did  to  a  specific  chattel,  was  such  that  a  court  of 
equity  would  have  secured  the  benefit  of  it  to  the  plaintiff  by  specific 
performance,  or  by  injunction  restraining  Bishop  from  dealing  with  tlie  vessel 
otherwise  than  in  accordance  with  his  contract  with  the  plaintiff.  This  is  a 
proposition  wliich  at  the  present  day,  cannot  admit  of  a  doulit,  and  as  an 
ecpiitable  interest  is  sufficient  to  create  an  insurable  interest,  the  plaintiff  at 
the  time  of  tiie  insurance  being  eil'ected  and  at  the  time  of  the  loss  had  an 
insurable  interest  in  the  subject  of  the  insurance  under  the  circumstances 
established  by  tlie  evidence"  {Clarke  v.  Scottish  Imperial  Insurance  Co., 
4  S.  C.  R.  192  :  Gwynne,  J.). 
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SECTION  XVIII. 

DEMURRAGE.  (175) 
(a)  Definitions,  p.  682. 
{h)  When  "  lay  daijs  "  commence,  p.  686. 
((•)  Rhjhts  and  liabilities  of  shipowners  and  charterers  and  shippers  as  to  loadinrj 

and  unloading,  p.  688. 
(d)  Consignee's  liability  to  pay  demurrage,  p.  698. 
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(a)  Definitions. 

Demurraffe. 

"  Demurrage  is  the  agreed  amount  of  damage  which  is  to  be  paid 
for  the  delay  of  the  ship  caused  by  a  default  of  the  charterers  at 

Canadian  Cases. 

(175)  "Tlie  respondent's  (plaintiff)  vessel,  tlie  Whicliham,  ■wascliaitcrcfl  by 
the  appellants  (defendants)  for  a  voyage  from  Montreal  to  the  United  Kingdom 
or  Continent.  Tiie  ship  was  to  load  with  a  cargo  of  wheat,  nuiize,  peas,  and 
rye.  The  only  i)ortion  of  the  charter-party  hearing  on  the  present  case  is  tiie 
clause  which  provides  that  the  ship  should  be  loaded  as  fast  as  the  cargo  can 
be  received  in  fine  weather.  Tlie  ship  was  to  have  an  absolute  lien  on  the 
cargo,  dead  freight,  and  demurrage.  Should  ice  set  in  during  the  loading  so 
as  to  endanger  the  safety  of  the  ship,  the  master  to  be  at  liberty  to  sail  with 
part  cargo  and  have  leave  to  till  up  at  any  open  port  on  his  way  homeward 
for  the  ship's  benefit. 

"Tlie  ship  left  before  receiving  a  full  cargo  under  the  provisions  of  the 
charter-party  by  reason  of  the  danger  she  was  in  from  ice.  Tiio  defendants 
contend  that  the  delay  was  not  due  to  them,  but  to  the  ship.  The  claim  in 
this  case  is  for  dead  freight  antl  deniuirage.  The  claim  for  dead  freight  arises 
in  c(jnsefpience  of  failure  to  furnish  a  full  cargo.  Dead  freight  denotes  a  sum 
agreed  to  be  paid  in  respect  of  space  not  lilled  according  to  charter-jiarty  or 
damages  ])rovided  for  l)y  the  charter-party,  in  the  event  of  the  freighter  not 
loading  a  full  cargo.  It  is  delined  to  be  simjdy  'an  unli(|nidated  compensa- 
tion recoverable  l)y  the  .shipowner  from  the  freighter  for  a  deliciency  of  cargo,' 
and  again,  'for  the  loss  of  freiglit,  recoverable  in  the  absence,  or  plac(!  uf 
Treight.'  In  this  case  tlu;  freighter  agreed  to  load  a  full  and  complete  cargo, 
and  therefore  he  must  have  known  that  if  he  failed  to  perform  his  agreement, 
he  would  be  liable  to  the  .shipowner  in  damages,  under  thi;  name  of  dead 
freight. 

"Without  occupying  time  in  going  over  the  evidcuce  in  detail,  I  think  it 
shows  that  had  the  cargo  been  suiijdied,  and  the  vessel  loaded,  from  the  time 
she  was  ready  to  take  in  cargo,  or  from  the  Kith,  a;'  fast  as  she  could  have 
received  it,  she  would  have  been  loaded  with  a  full  and  complete  cargo  before 
six  a.m.  of  the  21st,  when  she  sailed. 

"As  to  the  vessel  sailing  at  the  time  s}.e  did,  the  provision  is  :  'Siiould  ice 
set  in  during  'oading  so  as  to  endanger  the  ship,  the  master  to  be  at 

liberty  to  sail  \\\u.  part  cargo,  and  to  have  leave  to  tdl  up  at  any  oj)en  port  on 
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either  the  commencement  or  the  end  of  the  voyage "  (Harris  v. 
Jacobs  (1885),  15  Q.  B.  D.  247,  at  p.  251 :  Brett,  L.J.). 
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"  Lay  days,"  "  Demurrage  days,"  "  Days,"  "  Woi'llnij  days," 
'"'•  Running  days"  ea'plained.  (170) 

"  There  must  be  a  stipulation  as  to  the  time  to  bo  occupied  in 
the  loading  and  in  the  unloading  of  the  cargo.  There  must  be  a 
time,  either  expressly  stipulated,  or  inijdiod.  If  it  is  not  expressly 
stipulated,  then  it  is  a  reasonable  time  which  is  imi)lied  by  the  law  ; 
but  either  the  law  or  the  parties  fix  a  time.  Now,  when  they  do 
fix  a  time,  how  do  they  fix  it  ?     Why,  they  allow  a  certain  number 

Canadian  Cases. 

tlie  way  homeward  for  ship's  benefit.'  This  clearly  shows  that  if  there 
wore  no  laches  on  either  side,  but  should  ice  set  in,  as  mentioned,  before  a  full 
cargo  was  loaded,  then  neither  party  could  have  any  claim  on  the  other, 
neither  party  being  to  blame  ;  and  the  shipowner  would  be  entitled  to 
freight  on  the  cargo  she  was  in  a  position  to  avail  herself  of  at  any  open  port 
for  ship's  benefit.  The  evidence  clearly  shows  that  tlie  shiji  was  entirely 
justilied,  from  the  state  of  the  weather,  in  leaving  at  the  time  and  under  the 
circumstances  she  did.  I  do  not  think  that  the  exercise  of  the  ojjtion  to  leave 
without  a  full  cargo  by  any  means  absolved  the  appellants  from  their  obliga- 
tion fully  to  load  the  ship,  for  their  failure  to  do  so  arose  from  their  own 
ladies"  {Lord  v.  Davidson,  13  S.  C.  R.  166  :  Sir  W.  J.  Ritchie,  C.J.). 

(176)  By  a  charter-party,  fifteen  working  days  were  to  be  allowed  the 
charterer  for  loading,  and  fifteen  like  days  for  discharging,  but  if  through 
any  fault  of  the  charterer  the  vessel  should  be  longer  detained,  demurrage 
was  to  be  paid  at  the  rate  of  threepence  per  register  ton  per  day,  any  time 
lost  through  frost,  etc.,  either  in  loading  or  discharging,  excepted.  It  was 
lield  that  the  cesser  clause  giving  a  lien  for  demurrage  covered  detention 
in  loading  as  well  as  in  discharging,  and  therefore  exempted  the  charterer 
from  liability  therefor  {Lovitt  v.  Snowball,  32  N.  B.  R.  217). 

In  computing  demurrage,  Sunday  is  to  lie  reckoned  as  one  of  the 
days  to  be  allowed  for.  "  Days "  means  the  same  as  runiung  days,  or 
consecutive  days,  unless  there  be  some  jiarticular  custom.  If  the  parties  wish 
to  exclude  any  days  frcjni  the  computation  tiiey  must  be  expressed  (Gibbon  v. 
Michael's  Bay  Lximber  Go.,  7  0.  R.  74G). 

"  I  am  of  opinion  that  the  refusal  of  the  master  of  the  Mi«jijie  to  woik  upon 
that  day  has  no  etTect  upon  the  claim  for  demurrage.  When  Sunday  is  not 
CDiiiiiuted  as  one  of  ihe  demurrage  days,  it  is  not  because  in  England  or  in 
this  country  work  is  prohibited  to  be  done  upon  that  day,  but  because  by  the 
contract  it  has  been  expressly  excluded  from  the  computation  named,  or  by 
the  time  being  restricted  to  working  days  ;  and  it  is,  as  the  cases  already 
referred  to  show,  computed  as  a  demurrage  day,  although  the  law  will  not 
suller  the  work  eiti.er  of  loading  or  unloading  to  be  uuie  upon  that  day" 
{ibid.  :  Wilson,  C.J.). 

Det'endant,  the  owner  of  wheat  shipped,  shipped  it  on  board  the 
plaintilf's  vessel,  consigned  to  Montreal.  The  bill  of  lading  niade  the  freight 
payable  by  the  consignee,  but  contained  nothing  as  to  the  days  allowed  for 
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of  days,  during  whicli,  altliough  the  ship  is  at  the  disposal  of  the 
charterer  to  load  or  to  unload  the  cargo,  he  does  not  pay  for  the 
use  of  the  ship.  That  is  the  meaning  of  '  lay  days.'  It  is  a  stipu- 
lation always  in  favour  of  the  charter(>r.  Now  the  days,  ■which  are 
given  to  the  charterer  in  a  charter-party,  either  to  load  or  to  iiidoad 
without  i)aying  for  the  use  of  the  sliip,  are  '  lay  days.'  Other 
days  arc  sometimes  given  also  in  favour  of  the  charterer,  wliich 
are  called  '  demurrage  days.'  Those  ai'e  days  beyond  the  lay  days, 
but  during  which  the  amount  that  he  has  to  pay  for  the  use  of  the 
ship  is  a  fixed  sum,  not  necessarily  what  it  costs  the  owner  to  keep 
his  ship,  but  a  fixed  sum,  which  is  usually  about  what  it  is  supposed 
it  costs  the  owner  to  keep  the  ship.  This  stipulation  also  is  in 
favour  of  the  charterer,  because  instead  of  being  involved  in  a 
dispute  as  to  what  he  would  have  to  pay  for  the  days  during  which 
the  ship  is  kept  idle,  a  sum  is  fixed,  and  he  knows  what  he  has  to 
pay  if  he  keeps  the  ship  beyond  the  lay  days.  Those  are  the 
'  demurrage  days.'  If  he  Iceeps  the  ship  bej-ond  the  lay  days,  when 
he  pays  nothing,  and  only  the  number  of  demurrage  days,  he  pays 
a  fixed  sum  for  demurrage.  If  he  keeps  the  ship  after  that,  it  is  a 
question  of  damages,  and  he  docs  not  know  what  he  has  to  pay 
until  the  question  is  settled  by  a  tribunal  or  by  agreement. 

"  We  have  here  to  deal  with  lay  days.  '  Lay  days  '  are  descrilKMl 
in  a  charter-party  in  various  ways  ;  sometimes  certain  days  are 
fixed  for  loading  and  unloading.  If  these  days  are  described 
simply  as  '  days,'  then,  although  they  are  not  so  called  when  they 
are  said  to  be  for  loading  or  unloading,  nevertheless  they  arc  'lay 
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unloading'  or  deiiuirrage.  The  vessel  was  delayed  at  Montreal  several  days  in 
trausreniiig  the  wheat  into  a  sliij)  on  wliieh  llie  con.sigiiee  had  ordered  tlie 
pluintilf  to  put  it  on  board  ;  and  the  plaintiff  liaving  sued  upon  a  contract  liy 
defendant  to  receive  the  wheat  from  him  within  a  reasonable  time  aftLi' 
arrival,  obtained  a  verdict : — Held,  that  sucli  a  contract  was  to  be  implitd 
from  tlie  bill  of  lading  and  evidence,  and  the  verdict  was  upheld  {Konp  v. 
Mcl)ou<jall,  23  U.  C.  Q.  B.  380). 

"  In  this  case  the  bill  of  lading  constitutes  the  whole  contract,  and  it  says 
nothing  on  the  subject  of  lay  days,  or  days  for  unloading  or  demurrage.  Tlio 
consignee,  therefore,  by  accejjting  the  goods  entered  into  no  contract  aiul 
incurred  no  liability  beyond  what  was  there  expressed,  and  could  not  be  iiuule 
liable  for  the  demand  in  tliis  action.  Unless  the  defendant  is  lialik'  the 
plaintiff  lias  no  remedy.  Tlie  contract  certainly  is  with  him,  the  bill  of  lading 
sufUciently  establishes  that ;  tlie  (question  is  whether  there  is  not  evideiiru  of 
a  contract  on  tlie  defendant's  part  to  receive  the  wheat  shipped  within  a 
reasonable  time  after  the  arrival  of  the  vessel  in  Montreal.  lie  was  bound  to 
take  notice  of  the  time  of  her  arrival.  Arriving  at  the  conclusion  that  tliis 
action  is  maintainable,  and  tiiat  the  damages,  under  the  evidence  of  detention, 
are  by  no  means  unreasonable,  I  tliinlv  the  rule  .should  be  discharged  "  ((''/('. : 
Draper,  C.J.  See  also  Brown  v.  Uos»,  5  U,  C.  Q.  B.  4G9  ;  Barker  v.  I'ormna; 
30  U.  C.  g.  B.  43  ;  31  U.  C.  Q.  B.  661  ;  Burnett  v.  Conyer,  23  C.  P.  590). 
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days.'  '  Days'  and  'lay  days'  arc  reiilly  tlio  same  in  a  charter-party. 
'Days'  or  'laydays'  may  he  calcuhited  in  a  different  manner. 
Tiiey  may  l)e  described,  and  sometimes  they  are  descrihed,  in 
a  charter-party  as  days  of  so  many  workintr  hours.  Then  the 
miinher  of  days  is  fixed,  but  the  length  of  eacli  day  is  also  fixed. 
The  (lays  may  ho  descrihed  as  '  working  days.'  Now  '  working 
days,'  if  that  term  is  used  in  the  charter-party,  will  vary  in  different 
ports  ;  '  working  days '  in  the  i)ort  of  London  are  not  the  same  as 
working  days  in  some  other  ports,  even  in  England  ;  hut  working 
days  in  England  are  not  the  same  as  working  days  in  foreign 
})orts,  because  working  days  in  England  by  the  custom  and  habits 
of  the  English,  if  not  by  their  law,  do  not  include  Sundays.  In  a 
foreign  port  working  days  may  not  include  saints'  days.  If  it  is 
the  custom  or  the  rule  of  the  foreign  port  that  no  work  is  to  be 
(lone  on  the  saints'  days,  then  working  days  do  not  include  saints' 
(lays.  If  by  the  custom  of  the  port  certain  days  in  the  year  are 
holidays,  so  that  no  work  is  done  in  that  port  on  those  days,  then 
working  days  do  not  include  those  holidays.  Working  days  in  an 
English  charter-party,  if  there  is  nothing  to  shew  a  contrary 
intention,  do  not  include  Christmas  Day  and  some  other  days, 
which  are  well  known  to  bo  holidays.  Therefore  '  working  days ' 
mean  days  on  which,  at  the  port,  according  to  the  custom  of  the 
port,  work  is  done  in  loading  and  unloading  ships,  and  the  phrase 
does  not  include  Sundays. 

"  Merchants  and  shipowners  have  thought  that  this  arrangement 
was  not  satisfactory  to  them,  and  that  the  lay  days  ought  to  be 
counted  irrespectively  of  thatcustom,  so  that  the  charterer  should  take 
the  risk  whether  work  is  done  on  Sundays  or  holidays  at  the  ports. 
They,  therefore,  introduced  a  new  term,  which  is  '  running  days.' 

''Now  'running  days '  were  put  in  really  as  a  mode  of  computation 
to  he  distinguished  from  'working  days.'  '  Days'  were  distinguished 
from  '  working  daj-s.'  '  Days  '  include  every  day.  If  the  word 
'  days '  is  put  into  the  charter-party — so  many  days  for  loading  and 
unloading — and  nothing  more,  that  includes  Sundays  and  it  includes 
holidays.  '  Working  days '  are  distinguished  from  '  days.'  But  I 
suppose  and  take  it,  that  there  might  be  another  dispute  as  to  what 
'  days  '  would  mean.  If  '  days  '  are  put  in,  there  is  sure  to  come 
some  discussion  about  what  is  the  length  of  the  day  during  which 
the  charterer  is  obliged  to  be  ready  to  take  delivery  or  the  ship- 
owner to  deliver,  because  the  length  of  days  may  vary  according 
to  the  custom  of  the  port.  In  some  countries,  lor  anything  that  I 
know-,  the  custom  of  the  ports  may  be  to  work  only  four  hours 
a  day,  and  if  '  days '  are  put  into  che  charter-party,  there  may  be  a 
dispute — although  I  do  not  say  it  would  be  a  valid  contention  ac- 
cord'ig  to  English  law — whether  the  day  included  more  than  four 
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hours.  And  morcliants  and  shipowners  have  invontod  this  nautical 
term,  about  whicli  there  can  be  no  dispide.  They  have  invented 
th(!  pln-ase  'running;  days.'  It  can  be  seen  what  it  means.  What 
is  the  run  of  the  ship  ?  How  many  days  does  it  take  a  sliip  to 
run  iVoni  the  West  Indies  to  En^^land  ?  That  is  the  running'  of 
the  ship.  The  run  of  a  ship  is  a  pln-aso  well  known.  Wliat  are 
'  ruiinin<ij  days  '  ?  It  is  a  nautical  phrase.  'Running-  days'  are 
those  days,  on  which  a  ship  in  the  or(Hnary  course  is  ruiminfi;.  It  is 
true  that  when  they  are  lay  (hiys,  they  do  not  take  effect  under  the 
charter-party  until  the  shi})  has  done  running  ;  l)ut  tlie  parties  arc 
descril)ino-  the  days  al)out  which  they  are  talking,  namely,  days 
in  a  i)ort,  according  to  the  phraseology  which  they  use  with  regard 
to  a  ship  at  sea.  '  Running  days  '  therefore  mean  the  whole  of 
every  day  when  a  ship  is  lunning.  AVhat  is  that  ?  That  is  every 
day,  day  and  night.  There  it  is  as  plain  as  possible.  They  are 
the  days,  during  which,  if  the  ship  were  at  sea,  she  would  bo 
running.  That  means  every  day.  Now  Lord  Ahiin/e);  C\B.,  in 
Brown  V.  Johnson  (1842),  10  M.  &  W.  '.VM,  at  p.  'dU,  pointed  out 
that  'days'  inasmucli  as  they  arc  working  days,  do  in  point  of  fact 
mean  the  same  as  '  running  days,'  because  if  so  many  days  tor 
loading  and  unloading  are  mentioned  in  a  charter-party,  not  only 
working  days  are  intended  but  every  day,  including  Sundays 
and  holidays.  Therefore,  '  running  days '  comprehend  every  day, 
including  Sundays  and  holidays,  and  '  running  days  '  and  '  days  ' 
are  the  same"  (Nielsen  v.  Wait  (1885),  IG  Q.  B.  1).  G7,  at  pp.  70, 
71,  72,  73  :  Lord  Esher,  M.R.). 


m^ 


(b)  When  "Lay  Days"  commence.  (177) 

i.  Where   Port   for    Loading   is   Named   in   the   Charter- 
party. 

ii.  Where  Port  for  Loading  is  to  be  Named  by  Charterers. 

"  The  rule  is,  that  when  a  port  is  named  in  the  charter-party  as 
the  port  to  which  the  vessel  is  to  proceed,  the  lay  days  do  not 
commence  upon  the  arrival  of  the  vessel  in  the  port,  but  upon  her 
arrival  at  the  usual  place  of  loading  in  the  port,  not  the  actual  berth 
at  which  she  loads,  but  the  dock  or  roadstead  where  loading  usually 
takes  place.     If,  when  she  arrives  there,  the  place  is  so  crowded  that 

Canadian  Cases. 

(177)  111  an  action  to  recover  ilcniurragc  umler  a  cliartcr-pai'ty  in  writing, 
it  was  held  that  the  words  "  lay  days  to  count  when  the  ship  is  ready  in  a 
proper  loadini;  or  discharging  herth  respectively  "  mean  when  tlie  vessel  is  at 
the  port  named,  has  discharged  ballast,  and  the  master  has  given  notice  to 
the  charterer  that  he  is  ready  to  receive  cargo  ;  whereupon,  it  is  the  duty  of. 
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she  cannot  load,  the  loss  must  fall  on  the  charterer  ;  the  shipowner 
has  (lone  all  ho  was  required  to  do  wIkmi  he  has  taken  his  vessel 
to  the  usual  ])laco  of  loading  in  the  port.  Now,  hy  this  eharter- 
l)arty,  the  vessel  was  to  ])roceed  to  any  Liverpool  or  Hirkenhead 
dock  as  ordered  hy  the  charterers.  The  charterers  wore  to  havo 
the  selection  of  the  dock,  and  they  accordingly  selected  the 
Wellington  Dock.  It  seems  to  ine  that  the  etl'ect  of  such  selection 
was  precisely  as  if  that  dock  had  Ihh'u  exi)ressly  named  in  the 
charter-party  originally,  and  the  agreement  had  heen  that  the  vessel 
should  j)rocee(l  direct  to  the  AVellington  Dock,  and  when  there 
should  load  in  the  usual  and  customary  manner"  {Tapsiolt  v. 
naJjmw  (1872),  L,  H.  8  ('.  T.  IC,  at  p.  -yi  :  liociU,  C.J.). 

"  The  present  case  is  one  in  which  an  option  is  given  to  tho 
charterer  to  do  that  which  tho  charter-party  has  not  done,  that  is, 
to  name  the  terminus  of  the  voyage,  and  a  hroad  proposition  has 
heen  put  forward  that  as  soon  as  the  ship  is  at  the  disposition  of  the 
charterer  the  voyage  is  at  an  end.  The  words  of  this  proposition 
arc  full  of  ambiguity.  If  it  means  that  as  soon  as  tho  ship  arrives 
at  the  place  whero  the  charterer  is  to  exercise  his  option,  the 
demurrage  days  hogin,  the  proposition  is  too  large.  The  time  at 
which  the  charterer  is  in  this  case  to  name  a  horth  for  tho  unloadino; 
of  the  ship  is  on  her  arrival  at  the  Garston  Dock,  hut  it  may  well 
he  in  other  cases  that  at  the  time  when  tho  option  is  exercised 
tho  place  to  he  named  may  he  at  a  distance  from  where  the  ship 
is,  and  it  could  not  be  in  such  a  case  that  the  duty  to  unload  should 
commence  at  once.  If  the  time  meant  is  when  the  ship  is  placed 
at  the  disposal  of  the  charterer  for  the  purpose  of  unloading,  that 
does  not  solve  the  difficulty,  but  brings  us  back  to  tho  same 
({uestion — when  is  the  cari'ying  voyage  at  an  end  ?  'fapscott  v. 
BaJjour  (1872),  L.  R.  8  C.  P.  4G,  laid  down  clearly  that  where  tho 
place  at  which  the  carrying  voyage  is  to  end  is  not  stated  in  the 
charter-party,  but  is  to  be  named  by  the  charterer,  the  selection  of 
a  dock  has  precisely  tho  same  eflfect  as  if  that  dock  had  been 

Canadian  Cases. 

tlie  charterer,  not  the  master,  to  provido  a  proper  loading  berth.  The  words 
"  cargo  to  be  fiuuished  vessel  at  port  of  loading  as  customary  "  do  not  mean 
llie  ordinary  mode  in  which  the  cliarterer  loads  vessels  chartered  by  him, 
Ijut  the  general  custom  of  the  port  of  shipment  {Lovitt  v.  Snoivball, 
33  N.  B.  R.  263). 

"  The  charter-party  says  that  the  usual  custom  of  the  wood  trade  is  to 
be  observed  by  each  party  in  cases  wliere  not  specially  ex23resseJ.  'Wood 
tr.ide '  here  must  mean  a  custom,  which  is  well  known  to  persons  generally 
who  are  engaged  in  that  business.  The  usage  of  the  port  of  Chatham 
ought  not  to  be  binding  on  contractors  who  have  no  knowledge  of  such  a 
usage"  (tfctrf.  :  Tuck,  J.). 
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oriij;iiiiilly  naiiiod  in  tho  c'liartor-jiarty,  and  tho  sanio  princiiilo  in 
ai)|tlioiil)lo  to  the  case  hct'oro  us. 

"Tlion  woaiT  told  that  an  option  wns  jfivcn  to  tho  chartoror,  and 
tliat  it  was  not  propcn-ly  exercised  unless  a  herth  was  chosen  that 
was  empty.  But  I  think  there  was  a  confusion  in  this  ar;>;unient 
also.  The  option  is  <j;iven  for  the  henetit  of  the  person  who  lias  to 
exercise  it.  llc^  is  hound  to  exercise  it  in  a  reasonable  time,  hut  is 
not  hound  in  exercisinjf  it  to  consider  the  bon(;lit  or  otherwise  of 
tho  other  party.  The  option  is  to  choose  a  port  or  berth  or  dock, 
that  is  ono  that  is  reasonjibly  fit  for  the  purpose  of  delivery " 
(T/kwhIs  Siiljihii)'  and  Copjwr  Co.  v.  Morel  Jhvthers  S)  Co., 
[lyyi]  2  Q.  15.  017,  at  pp.  (;.51,  (552  :  JJowen,  L.J.  :  cited  by 
Pollock,  B.,  in  Bulman  and  ])ickson  v.  Fenwick  <^-  Co.,  [I8i)4j 
1  Q.  B.  179,  at  p.  183). 


(c)  Bights  and  Liabilities  of  Shipowners  and  Charterers  and  Shippers 
as  to  Loading  and  Unloading. 

1.  "  ('harter-parties,  thoufrh  all  are,  as  to  the  majority  of  the 
stipulations  in  them,  identical  and  in  a  common  form,  vary  in 
some  particulars.  The  description  of  the  voya<fes  are  \_sic'\  neces- 
sarily various.  But  they  are  always  described,  or  ascertained  by 
describing  in  terms  the  place  where  each  is  to  begin,  and  tho  place 
where  it  is  to  end.  And  it  is  this  invariable  mode  of  ascertaining 
what  tho  agreed  voyage  is  which  gives  the  key  to  tho  interpretation 
of  the  chart(!r-party  as  to  the  time  of  tho  accruing  of  the  liabilities 
as  to  loading  and  unloading.  It  is  not  invariaide  that  the  voyage 
or  voyages  which  the  shii)owner  undertakes  is  or  are  the  voyage 
or  voyages  on  which  he  is  to  carry  cargo.  As,  for  instance,  when 
he  undertakes  to  sail  to  a  named  place,  and  there  load,  and  thence 
proceed  and  carry  on  cargo  to  another  named  place.  (178)  In  such 
case  there  is  a  voyage  to  the  place  of  loading,  which  the  shipowner 
undertakes  to  make,  and  with  regard  to  which  he  undertakes 
liabilities,  but  on  wdiich  ho  carries  no  cargo.  But  if  the  charter  is 
made  at  a  time  w'hen  the  ship  is  already  at  the  place  of  loading, 
the  only  voyage  described  is  the  voyage  on  which  the  ship  is  to 
carry  cargo.  The  chartered  voyage  is  therefore  not  necessarily 
identical  with  the  carrying  voyage.  Charter-parties  also  diffe?  iu 
this,  that   in  some   of  them   lay  days   and   demurrage  days   are 

Canadian  Cases. 

(178)  If  a  vessel  be  chartered  to  pr'  eetl  from  Halifax  to  Montreal,  aiul  tlieii 
to  load  return  cargo,  and  thence  to  proceed  to  St.  John's,  Newfoundland,  or  to 
Halifax,  and,  if  ordered,  to  go  to  St.  John's,  there  to  discharge  cargo,  and  load 
a  return  cargo  for  Halifax,  it  will  be  construed  as  one  voyage  {Levatte  v.  Salter, 
Thomson's  N.  S.  Reps.  387). 
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specified  ;  in  others  no  mention  is  made  oC  siicli  days.  Questions 
arising  as  to  tlio  coininenceinent  of  the  lial)ility  in  respect  of 
loailiiig  and  unloading,  and  such  is  the  question  in  this  case, 
rel'cr  to, 

"  1,  the  rlglits  of  the  slnpowner  with  regard  thereto, 

"  2,  his  habiiities, 

"  ;i,  the  rights  of  the  charterer,  and 

"1,  his  Iial)ilities. 

"  I  will  consider  first  the  riglits  and  liabilities  of  both  parties  as 
to  loading. 

"  The  first  right  of  tlu!  shipowner  is  the  right  of  placing  his  ship 

at  th(>  dis{)Osition  of  tlie  charterer,  so   as  to  initiate  the  liability  of 

the  latter,  whatever  it  may  be,  to  take  his  ])art  as  to  loading.     In 

every  case  it  seems  to  me  that  it  is  a  condition  precedent  to  such 

right  of  the  shipowner  to  place  his  ship  at  tho  disposition  of  tho 

charterer  for  such  pin-pose  that   tlu;  ship  should   l)e   at  tlu;   place 

naiiicd    in   the    cliartcr-iiarty    as  the    ])lace    whence   the   carrying 

voyage  is  to  Ix^giii,  and  that   the  ship  should   l)e  re;idy  to  load,  so 

tar  as  the  shi[)\s  part  of  the  operation  of  loading  is  concerned.    Tho 

jilace  so  named  may  give  a  description  of  a  larger  space,  in  several 

parts  of  which  a  shij)  may  load,  as  a  [lort  or  dock  ;  or  it  may  be 

the  descri[)tion  of  a  limited  s[)ace  in  which  the  ship  must  bo  in 

order  to  load,  as  a  })articular  cpiay,  or  a  particular  quay  berth,  or  a 

jiarticular  [)art  of  a  port  or  dock.     If  when  the  charter  is  made  tho 

shi[)  is  already  in  the  j)lace  named,  the  shipowner  may  place  the 

ship  at  the  disposition  of  the  charterer  as  soon  as  the  ship  is  ready, 

so  far  as  sho  is  concerned,  to  load  by  giving  notice  thereof  to  the 

charterer.     If  the  place  named  be  of  the  larger  description,  as  a 

port  or  dock,  the  notice  may  bo  given,  though  the  ship  is  not  then 

in  the  particular  part  of  the  port  or  dock  in  which  tho  particular 

cargo  is  to  be  loaded  ;  but  if  the  place  named  is  of  the  more  limited 

description,  the  notice  cannot  be  given  imtil  the  ship   is  at  the 

named  place,  though  tho  ship  is  in  the  port  or  dock  in  which  tho 

named  place  is  situated.     If  the  ship  is  not,  when  the  charter  is 

made,  at  the  port  or  place  where  she  is  to  load,  the  form  of  tho 

charter-party  is,  '  That  the  said  ship,  being  at '  (the  place  where 

she  then   is),   '  shall  proceed,   etc.,  to  '  (the  place  named  as  the 

beginning  of  the  carrying  voyage),  '  or  so  near  thereunto  as  sho 

can  safely  got,  and  shall  there  load,  etc.,  and  proceed  thence,  etc.' 

In  this  case  also  the  named  place  whence  the  carrying  voyage  is  to 

begin,  though  the  carrying   voyage  is   not   the  whole   chartered 

voyage,  may,  as  before,  describe  a  larger  or  more  limited  space. 

If  it  describes  a  larger  place,  as  a  port  or  dock,  the  shipowner  may 

place  his  ship  at  the  disposition  of  the  charterer  when  the  ship 
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arrives  at  that  named  place,  and,  so  far  as  she  is  concerned,  is 
ready  to  load,  though  she  is  not  then  in  the  particular  part  of  the 
port  or  dock  in  which  the  particular  cargo  is  to  be  loaded  ;  but,  in 
the  absence  of  his  right  to  })lacc  his  ship  only  as  near  to  the  named 
place  as  she  can  safely  get,  which  is  a  stipulation  to  be  discussed 
hereafter,  he  cannot  place  his  ship  at  the  disposition  of  the  charterer 
so  as  to  initiate  the  liability  of  the  latter  as  to  the  loading  until  the 
ship  is  at  the  named  place,  or  the  place  which  by  custom  is  con- 
sidered to  be  intended  by  the  name  ;  as,  if  a  larger  port  be  named, 
the  usual  place  in  it  at  which  loading  ships  lie.  If  it  describes 
a  more  limited  place,  as  a  quay  or  quay  berth,  or  a  particular 
part  of  a  port  or  dock,  the  shipowner  may  place  his  ship  at  the 
disposition  of  the  charterer  when  the  ship  is  arrived  at  that  place 
ready,  so  far  as  she  is  concerned,  to  load,  but  not  until  the  ship  is 
at  that  place.  The  further  right  of  the  shipowner  as  to  the  loading 
is,  of  course,  his  right  to  insist  on  the  liability  of  the  charterer, 
whatever  that  may  be,  which  attaches  when  and  after  the  ship  is 
duly  placed  at  his  disposition.  The  liability  of  the  shipowner  as  to 
the  commencement  of  the  loading  depends  on  the  particular  form 
by  which  he  has  bound  himself  to  place  his  ship  at  the  disposition 
of  the  charterer  for  that  purpose.  He  must  do  so  '  with  all  con- 
venient speed,'  or  '  with  all  possible  despatch,'  or  '  immediately, 
unless  prevented  by  enumerated  accidents,'  or  '  within  a  reason- 
able time,'  according  to  his  agreement  in  each  case.  If  he  fails 
to  satisfy  this  liability  an  action  may  be  maintained  against  him — 
as,  for  instance,  an  action  for  a  deviation  in  the  preliminary 
voyage  (179). 


Canadian  Casea. 

(179)  "  The  charter  was  to  load  a  full  and  complete  cargo,  to  consist  of  deals 
and  battens,  and  not  exceeding  five  per  cent,  of  boards.  There  was  notliing 
whatever  on  the  face  of  the  charter-party  to  show  or  suggest  that  either  party, 
when  entering  into  the  charter-party,  had  in  view  any  particular  deals  or 
battens.  The  terms  of  the  charter-party  would  have  been  complied  with  by 
a  cargo  of  any  deals  and  battens,  provided  only  a  full  and  complete  cargo  was 
furnished.  Vide  Jones  v.  Holm,  1  L.  B.  2  Exch.  335 "  (Schojield  v.  Carvill, 
21  N.  B.  R.  558  :  Duff,  J.,  ibid.). 

"  The  voyage  tliat  this  ship  engaged  to  perform,  began  at  Shelbume,  and 
not  at  St.  John.  The  material  part  of  the  charter-party  is  as  follows  :  '  that 
she  shall  proceed  with  all  possible  dispatch  after  arrival  at  Shelbume  to 
St.  John,  N.  B.,  etc.,  and  there  load  a  cargo  of  deals,  etc.,  and  shall  proceed 
therewith  to  Liverpool,  Q.  B.,  at  sixty  shillings  per  standard  freight  (the  act 
of  God,  pirates,  the  Queen's  enemies,  fire,  and  all  other  dangers  and  accidents 
of  the  seas,  etc.,  always  mutually  accepted).  The  defendants,  in  consideration 
of  this,  promised  to  provide  the  cargo  to  be  so  carried,  and  pay  the  freight, 
and  the  moment  the  ship  left  Shelbume  on  the  way  to  St.  John,  she  had 
begun  the  voyage  under  this  charter,  and  when  she  arrived  at  St.  John,  was 
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made  ready  for  cargo.  She  had  performed  part  of  the  voyage  contracted  for, 
the  payment  of  which,  of  course,  depended  upon  whether  or  not  she  delivered 
any  of  tlie  cargo  at  Liverpool,  or  the  charterers  themselves  prevented  her  from 
completing  her  voyage.  This  being  so,  what  would  excuse  the  ship  from 
performing  the  rest  of  the  work  contracted  for  ? 

"  The  rule,  I  think,  is  clear,  that  if  the  contract  contained  no  exception,  the 
shipowner  would  be  obliged  to  compensate  the  defendants  for  any  damage 
occasioned  by  his  not  carrying  the  cargo,  even  although  the  vessel  had  been 
totally  lost  by  the  perils  of  the  seas.  If,  as  in  this  case,  such  perils  were 
excepted,  nothing  less  than  total  loss  would  excuse  him  ;  or  unless  under  the 
peculiar  circumstances  of  the  case  some  exceptions  were  implied,  which 
possibly  might  arise  in  cases  of  contract  for  carrying  particular  goods,  such 
as  green  fruits  or  other  things  which  could  only  be  carried  at  particular  times, 
or  perhaps  when  the  contract  was  made  to  the  knowledge  of  both  parties  with 
reference  to  imrticular  goods,  which  had  to  be  shipped  in  some  limited  time. 

"  If  the  defendants  did  not  choose  to  take  the  risk  of  any  delay  that  might 
be  occasioned  by  the  perils  of  the  seas,  it  was  easy  to  provide  against  it  by  a 
clause  authorising  cancellation,  if  she  was  not  ready  to  receive  the  cargo 
before  any  time  tliat  they  might  think  desirable  or  make  the  amount  of 
freight  depend  upon  the  time  she  was  ready  to  receive  her  cargo.  If  they 
had  sought  to  introduce  such  terms,  the  shipowner  might  not  have  agreed 
to  it.  This  not  being  so  introduced,  I  think  both  took  tlie  risk  and  agreed  to 
perform  their  part  of  tlie  contract,  that  is,  the  ship  to  proceed  to  St.  John  and 
load  the  cargo,  and  if  any  accident  occurred  short  of  the  total  loss  of  the  ship 
on  the  voyage  there,  the  plaintiffs  were  bound  to  repair  her  in  a  reasonaiile 
time,  and  were  allowed  all  the  time  reasonably  necessary  for  that  purpose,  no 
matter  how  long  that  might  be,  and  if  they  made  any  unnecessary  delay,  they 
were  liable  to  the  defendants  for  all  damage  occasioned  thereby.  On  the  other 
hand,  the  defendants  were  bound  to  furnish  the  cargo  as  agreed  "  (ibid, : 
Palmer,  J.,  pp.  568,  569). 

The  facts  in  this  case  were  as  follows  :  By  a  charter-party  of  December  11, 
1878,  it  was  agreed  that  plaintiffs'  vessel,  then  on  her  way  to  Shelburne,  N.  S., 
should  proceed  with  all  possible  dispatch  to  St.  John,  and  there  load  from  the 
charterers  a  cargo  of  deals  for  Liverpool ;  and  if  the  vessel  did  not  arrive  at 
Shelburne  on  or  before  January  1st,  1879,  the  charterers  were  to  be  at  liberty  to 
cancel  the  charter-party.  The  vessel  arrived  at  Shelburne  in  December,  and 
sailed  at  once  for  St.  John.  At  the  entrance  of  the  harbour  of  St.  John,  she  got 
upon  the  rocks,  and  was  so  badlj  damaged  that  it  became  necessary  to  put  her 
on  the  blocks  for  repairs.  Although  she  was  rejiaired  with  all  possible  dispatch, 
she  was  not  ready  to  receive  her  cargo  until  April  2l8t  following,  prior  to  which 
time — on  March  26th — the  charterers  gave  the  owners  notice  that  they  would 
not  furnish  a  cargo  for  her.  Tlie  owners  sued  for  breach  of  the  charter-party, 
and  on  the  trial  defendants  gave  evidence,  subject  to  objection,  that  freights 
between  St.  John  and  Liverpool  were  usually  much  higher  in  winter  than  in 
summer,  that  lumber  would  depreciate  in  value  by  being  wintered  over  at 
St.  John,  and  also  as  to  the  relative  value  of  lumber  during  the  winter  and  in 
the  spring  in  the  Liverpool  market,  and  it  was  contended  that  the  time 
occupied  in  repairing  the  damage  was  unreasonable  and  had  entirely  frustrated 
the  objects  of  the  voyage.  The  judge  directed  the  j  ury,  that  if  the  time  occupied 
in  getting  the  vessel  off  the  rocks  and  repairing  her  was  so  long  as  to  put  an 
end,  in  a  commercial  sense,  to  the  commercial  speculation  entered  into  by  the 
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"  Tho  primary  right  of  the  charterer  as  to  the  loading  under  a 
charter-party  in  ordinary  terms  seems  to  me  to  be  that  he  cannot  be 
under  any  liability  as  to  loading  until  the  ship  is  at  the  place  named 
in  the  charter-party  as  the  place  whence  the  carrying  voyage  is  to 
begin,  and  the  ship  is  ready  to  load,  and  he,  the  charterer  has  notice 
of  both  these  facts  ;  when  these  conditions  are  fulfilled  the  liability 
of  the  charterer  begins.  The  extent  of  that  liability  depends  on 
the  form  as  to  it  of  the  charter-party.  If  there  bo  no  undertaking 
that  he  will  load  the  ship  at  all  events  within  a  specified  time,  he 
will  bo  bound  to  use  reasonable  diligence  to  do  his  part  towards 
the  loading  according  to  the  terms  or  meaning  of  the  charter-party; 
that  is  to  say,  '  with  all  possible  despatch,'  or  '  with  usual  despatch,' 
or  •  with  the  customary  despatch  of  the  port,'  or  '  within  a  reasonable 
time.'     But   whenever   in   the  charter-party  it   is  agreed  that  a 
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shipowners  .ind  charterers,  they  should  find  for  the  defendants.  The  verdict 
being  for  the  defendants,  it  was  lield  by  the  Supreme  Court,  affirming  the 
judgment  of  the  Supreme  Court  of  New  Brunswick,  21  N.  B.  R.  558,  that  aa 
there  was  no  condition  precedent  in  the  charter  that  the  ship  should  be  at 
St.  John  at  any  fixed  date,  and  as  the  time  taken  in  repairing  the  damage  was 
not  unreasonable,  and  the  delay  did  not  entirely  frustrate  the  object  of  the 
voyage,  the  charterers  were  not  justified  in  refusing  to  carry  out  the  contract 
{Garvill  v.  Schofield,  9  S.  C.  R.  370). 

"  The  defendants'  contention  on  their  appeal  is  that  the  object  of  chartering 
was  to  have  the  cargo  carried  in  winter,  but  that  when  the  vessel  was  ready 
to  receive  the  cargo,  the  time  for  a  winter  voyage  had  expired. 

"  Nothing  whatever  is  said  in  the  charter-party  of  a  winter  voyage,  nor  is 
any  time  fixed  within  which  the  ship  shall  be  ready  to  load  and  sail  from 
St.  John.  I  do  not  think  there  is  any  suflScient  evidence  to  justify  the  con- 
clusion that  in  entering  into  this  charter,  both  parties  understood  and  agreed 
that  it  was  confined  to  a  winter  voyage.  Had  such  been  the  intention,  it 
should  have  been  so  expressed  in  the  charter-party,  and  there  is  no  implied 
contract  that  I  can  discover,  as  to  when  the  vessel  should  be  ready  to  commence 
the  voyage. 

"The  parlies  not  having  expressly  provided  that  unless  the  vessel  was 
loaded  and  ready  to  sail  by  a  specified  day,  the  charter-party  would  be  at  an 
end,  as  was  said  in  Dimeck  v.  Corlett,  12  Moo.  P.  C.  227, '  Courts  ought  to  be 
slow  to  make  such  a  stipulation  for  them.'  I  think  the  question  in  this  case 
is,  was  the  delay  so  great  an  to  destroy  the  voyage  or  merely  to  retard  it  ?  To 
enable  a  charterer  to  put  an  end  to  the  contract,  the  delay  must  be  such  as 
frustrates  the  object  of  the  voyage  ;  in  other  words,  the  voyage  both  parties 
contemplated  must  have  become  impossible.  In  this  case,  the  time  necessary 
to  get  the  ship  repaired  so  as  to  be  a  cargo-carrying  ship,  was  not,  in  my 
opinion,  so  long  as  to  put  an  end,  in  a  commercial  sense,  to  the  commercial 
speculation  entered  into  by  the  shipowners  and  charterers  ;  a  voyage  undertaken 
after  the  ship  had  been  sufficiently  repaired,  would  not,  in  my  opinion,  have 
been  a  difierent  voyage,  either  as  to  the  port  of  loading  and  discharge,  or  a 
different  adventure  "  {ibid.  :  Ritchie,  C.J.). 

A  charter-party  contained  the  following  clause  :  "  It  is  agreed  that  as  this 
charter-party  is  entered  into  by  the  charterer  for  account  of  another  pai 
hie  responsibility  ceases  as  soon  as  the  cargo  is  on  board,  the  vessel  holding  a 
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specified  number  of  clays  shall  be  allowed  for  loading,  and  that 
it  shall  be  lawful  for  the  freighter  to  detain  the  vessel  for  that 
purpose  a  further  specified  time  on  payment  of  a  daily  sum,  this 
constitutes  a  stipulation  on  the  part  of  the  freighter  that  he  will  not 
detain  the  ship  for  the  purpose  of  loading  beyond  those  two 
specified  periods.  This  is  the  i)rinciple  laid  down  in  Ford  v. 
Cotesworth  (18G«),  L.  H.  4  Q.  B.  127  ;  (1870),  L.  K.  5  Q.  B.  5U. 
If  the  ship  in  such  case  is  detained  beyond  the  specified  lay-days, 
the  charterer  must  pay  demurrage  or  damages  in  the  nature 
of  demurrage,  though  the  delay  in  loading  has  occurred  from 
causes  wholly  beyond  the  charterer's  control.  The  rights  and 
liabilities  of  the  shipowner  and  charterer  as  to  unloading  under  a 
charter-party  in  ordinary  terms  are  very  much  the  same  as,  though 
they  are  not  identical,  with  these  respective  rights  and  liabilities  as 
to  loading.  The  right  of  the  shipowner  is  that  the  liability  of  the 
charterer  as  to  his  part  of  the  joint  act  of  unloading  should  accrue 
as  soon  as  the  ship  is  in  the  place  named  as  that  at  which  the 
carrying  voyage  is  to  end  ;  and  the  ship  is  ready,  so  far  as  she 
is  concerned,  to  unload.  The  shipowner,  however,  is  not  bound 
to  give  notice  that  his  ship  is  so  arrived  and  is  so  ready.  If  the 
named  place  describes  as  before  a  large  space  in  several  parts 
of  which  a  ship  can  unload,  as  a  port  or  dock,  the  shipowner's 
right  to  have  the  charterer's  liability  initiate  commences  as  soon  as 
the  ship  is  arrived  at  the  named  place,  or  the  place  which  by 
custom  is  considered  to  be  intended  by  the  name,  and  is  ready,  so 
far  as  the  ship  is  concerned,  to  discharge,  though  she  is  not  in  the 
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lien  on  the  cargo  for  freight  and  demurrage  ;  the  usual  custom  of  each  port  is 
to  be  observed  by  each  party  in  cases  where  not  specially  expressed  ;  cargo  to 
be  delivered  at  St.  John  as  fast  as  required  ;  cargo  to  be  delivered  alongside 
vessel  at  St.  John  at  shipper's  risk  and  expense,  and  twelve  running  days  for 
discharging  cargo ;  demurrage  at  the  rate  of  10/.  sterling  a  day  if  longer 
detained."  The  ship  was  made  ready  to  receive  cargo,  and  the  defendant  was 
duly  certified  of  this.  The  ship  was  loaded,  and  bills  of  lading  signed 
aicording  to  the  charter-party.  There  was  delay  in  loading  owing  to  the 
defendant  not  supplying  cargo  as  fast  as  required.  It  was  held  that  the 
defendant  was  liable  for  damages  for  the  delay  caused  by  his  not  delivering 
the  cargo  as  fast  as  rec^uired,  and  that  the  clauses  for  lien  and  exemption  did 
not  apply  to  damages  for  delay  in  loading  at  the  port  of  loading,  that  the 
defendant  having  once  had  notice  that  the  vessel  was  ready  to  receive  cargo, 
he  was  bound  to  furnish  it  without  further  demand  or  request  as  fast  as  it  was 
required  for  loading,  and  so  that  the  ship  should  not  be  delayed  for  want  of 
it  {Schojieldet  al  v.  Gibson,  17  N.  B.  R.  G19). 

"  Where  the  charter-party  contains  words  that  the  loading  is  to  done  without 
delay,  or  as  fast  as  it  can  be  taken  on  board — no  time  being  named,  or  a  certain 
quantity  taken  in  per  day — then  no  days  are  clearly  fixed  in  the  charter-party, 
and  that  is  the  case  of  the  charter  now  under  consideration,  the  cesser  clause 
only  applies  to  tbediacharging  of  the  cargo  "  {ibid.  :  IFeldon,  J.,  at  p.  640). 
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particular  part  of  the  port  or  dock  in  which  the  particular  cargo  is 
to  be  discharged.  But  in  the  absence  of  his  right  to  place  the  ship 
only  as  near  to  the  named  place  as  she  can  safely  get,  the  ship- 
owner's right  to  have  the  charterer's  liability  to  unload  initiate, 
does  not  commence  until  the  ship  is  in  the  named  place.  The 
liability  of  the  shipowner  as  to  the  commencement-of  the  unloading 
is  to  use  all  reasonable  despatch  to  bring  the  ship  to  the  named 
place  where  the  carrying  voyage  is  to  end,  unless  prevented  by 
excepted  perils,  and  when  the  ship  is  there  arrived,  to  have  her 
ready  with  all  reasonable  despatch  to  discharge  in  the  usual 
or  stipulated  manner.  If  the  named  place  describes  a  more  limited 
space,  as  a  quay,  then  the  right  of  the  shipowner  to  have  the 
liability  of  the  charterer  initiate  does  not  commence  until  the  ship 
is  at  the  named  place,  although  the  ship  is  in  the  port,  or  dock,  or 
larger  space  in  which  the  named  place  is  situated.  The  primary 
right  of  the  charterer  as  to  unloading  is  similar  to  his  primary 
right  as  to  loading,  namely,  that  he  cannot  be  under  any  liability 
as  to  unloading  until  the  ship  is  at  the  place  named  in  the  charter- 
party  as  the  place  where  the  carrying  voyage  is  to  end,  and  the 
ship  is  ready  so  far  as  she  is  concerned  to  discharge  ;  or,  if 
the  necessary  conditions  are  fulfilled,  he  may,  as  a  'substituted 
liability,  be  liable  when  the  ship  is  as  near  to  the  named  place  as 
she  can  safely  get.  But  when  the  ship  is  at  the  named  place, 
or  the  substituted  place,  and  is  ready  to  discharge,  the  liability  of 
the  charterer  as  to  the  unloading  commences.  And  here  again  the 
extent  of  his  liability  depends  on  the  form  as  to  it  of  the  charter- 
party.  If  there  be  no  undertaking  that  ho  will  discharge  the  ship 
at  all  events  within  a  specified,  that  is  to  say,  a  described  time,  he 
will  be  bound  to  use  reasonable  diligence  to  do  his  part  towards 
the  unloading,  according  to  the  terms  or  meaning  of  the  charter- 
party.  That  may  be  '  with  all  possible  despatch,'  or  '  with  usual 
despatch,'  or  '  with  the  customary  despatch  of  the  port,'  or  '  within 
a  reasonable  time.'  But  if  there  be  a  stipulation,  express  or 
implied,  on  the  part  of  the  charterer  that  he  will  not  detain  the 
ship  for  the  purpose  of  unloading  beyond  a  specified  time  (and 
there  is  such  a  stipulation  when  lay-days  are  allowed  for  unloading 
and  demurrage-days  on  payment  of  a  daily  sum),  and  if  the  ship 
be  in  fact  detained  beyond  the  lay-days  after  she  has  arrived  at  the 
place  named  for  the  end  of  the  carrying  voyage,  and  is  there  ready 
so  far  as  she  is  concerned  to  unload,  the  charterer  must  pay 
demurrage  or  damages  in  the  nature  of  demurrage,  though  the 
delay  in  unloading  has  occurred  from  causes  wholly  beyond  the 
charterer's  control.  In  cither  form  of  naming  the  places  at  which 
the  voyage  is  to  begin  and  end,  it  follows  from  the  very  form  of 
the  agreement,  which  fixes  what  the  voyage  is  by  naming  the 
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places  at  which  it  is  to  begin  and  end,  that  the  carrying  voyage 
does  not  begin  until  tho  ship  is  at  the  place  named  as  the  place 
where  it  is  to  begin,  and  the  carrying  voyage  docs  not  end  until 
the  ship  is  at  tho  place  named  as  that  where  the  voyage  is  to  end. 
It  would  bo  a  contradiction  of  the  whole  substance  of  tho  contract 
to  carry  on  a  voyage,  to  say  that  tho  ehartoror  is  bound  to  load 
before  the  ship  is  at  tho  place  whence  tho  goods  are  to  be  carried, 
or  that  the  charterer  is  bound  to  receive  tho  cargo  before  the  ship- 
owner has  carried  it  to  the  end  of  the  voyage  for  which  he  is  paid 
to  carry  it. 

"  Those  statements  of  the  law  seem  to  me  to  be  also  consistent 
with  and  to  be  the  result  of  all  the  cases"  {kelson  v.  Dahl  (1879), 
12  Ch.  D.  568,  at  pp.  580,  581,  582,  583,  584,  585  :   Brett,  L.J.). 

2.  "  There  is  no  doubt  that  tho  duty  of  providing,  and  making 
proper  use  of,  sufficient  moans  for  the  discharge  of  cargo,  when  a 
ship  which  has  been  chartered  arrives  at  its  destination  and  is 
ready  to  discharge,  lies  (generally)  upon  the  charterer.  If,  by  the 
terms  of  the  charter-party,  he  has  agreed  to  discharge  it  within 
a  fixed  period  of  time,  that  is  an  absolute  and  unconditional 
engagement,  for  the  non-performance  of  which  he  is  answerable, 
whatever  may  be  the  nature  of  the  impediments  which  prevent  him 
from  performing  it,  and  which  cause  the  ship  to  be  detained  in  his 
service  beyond  the  time  stipulated.  If,  on  the  other  hand,  there 
is  no  fixed  time,  tho  law  implies  an  agroomoiit  on  his  part  to 
discharge  the  cargo  within  a  reasonable  time  ;  that  is  (as  was  said 
by  Mr.  Justice  Blackburn,  in  Ford  v.  Cotesworth  (1868),  L.  R. 
4  Q.  B.  127,  at  p.  133,  *  a  reasonable  time  under  the  circumstances.' 
Difficult  questions  may  sometimes  arise  as  to  the  circumstances 
which  ought  to  be  taken  into  consideration  in  determining  what  time 
is  reasonable.  If  (as  in  the  present  case)  an  obligation,  indefinite 
as  to  time,  is  qualified  or  partially  defined  by  express  or  implied 
reference  to  the  custom  or  practice  of  a  particular  port,  every 
impediment  arising  from  or  out  of  that  custom  or  practice,  which 
the  charterer  could  not  have  overcome  by  the  use  of  any  reason- 
able diligence,  ought  (I  think)  to  be  taken  into  consideration  " 
(Postlethwiiite  v.  Freelaml  (1880),  5  App.  Cas.  599,  at  p.  608  : 
Lord  Selhorne,  L.C.).  See  Lyle  Shipping  Co.  v.  Cardijf  Corpora- 
tion (1900),  69  L.  J.  Q.  B.  93,  as  to  the  meaning  of  "  the  ship  to 
be  discharged  with  all  dispatch       customary,  weather  permitting." 

3.  "  I  adopt  the  view  of  Lord  Justice  Brett  [Nelson  v.  Dahl 
(1879),  12  Ch.  D.  568,  at  pp.  593,  594]  that  tho  shipowner  must 
bring  his  ship  to  the  primary  destination  named  in  the  charter- 
party,  '  unless  he  is  prevented  from  getting  his  ship  to  that 
destination  by  some  obstruction  or  disability  of  such  a  character 
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that  it  cannot  be  overconio  hy  tlio  nliipownor  by  any  reasonable 
means,  except  within  such  a  time  as,  having  regard  to  the  object  of 
the  adventure  of  both  the  shipowner  and  the  charterer,  is,  as  a 
matter  of  business,  wliolly  iinreasonabh) '  "  ( Ikihl  v.  Xelson,  Jhnkin 
4'  Co.  (1881),  (5  App.  ('us.  ;}8,  at  pp.  SU,  CO  :  Lord  Watson). 

4.  "  It  is  unnecessary,  and  it  would  be  p(<d!intic,  to  repeat  the 
clear  and  felicitous  statements  of  the  law  which  have  been  made 
by  learned  judges  as  from  time  to  time  they  have  been  called  upon 
to  pronounce  judgment  in  cases  of  this  kind.  The  case  of  Nelson  v. 
I)ahl  (187y),  12  V\\.  D.  508  ;  Dald  v.  .Xelson  (1881),  G  App. 
Cas.  38,  contains  a  valuable  epitome  of  all  the  previous  authorities  " 
(Pi/man  Bros.  v.  Dreyfus  Bros,  t^  Co.  (1881*),  24  Q.  B.  ]).  152, 
at  p.  15G  :  Mathew,  J.). 

Difficulty  of  Obtaining  Labour. 

5.  "  If  the  terms  of  the  bill  of  lading  had  required  the  discharge 
to  be  effected  in  any  particular  number  of  days  it  is  quite  clear  that 
the  burden  of  the  delay  caused  by  the  difficulty  of  obtaining  labour 
would  have  fallen  upon  them  [the  assignees  of  the  bill  of  lading], 
and  it  would  have  been  no  answer  to  a  charge  that  they  had  failed 
to  fulfil  their  obligation,  to  say  that  the  circumstances  had  rendered 
it  impossible  for  them  to  do  so. 

"  The  bills  of  lading  in  the  present  case  contained  no  such  stipu- 
lation, and,  therefore,  in  accordance  with  ordinary  and  well  known 
principles  the  obligation  of  the  respondents  was  that  they  should 
take  discharge  of  the  cargo  within  a  reasonable  time  "  (Jlink  v. 
Eaymond and Reid,[18i)'6]  A.V:  22,  at  i>.  26:  Lord  Ilerschelt,  L.C.). 

Tlie  Merchant  is  not  bound  to  he  Beady  icith  his  Cargo  at  all  Times, 
in  all  Places,  and  under  all  Circumstances. 

6.  "  The  proposition  of  law  is  that  a  merchant  must  be  always 
ready  with  his  cargo  at  all  times  and  in  all  places  and  under  all  cir- 
cumstances to  take  advantage  of  any  such  contingency  [of  another 
vessel  forfeiting  her  right  to  continue  at  her  berth]  if  it  should 
arise.  There  is  not  a  fragment  of  authority  for  any  such  pro- 
position. And  I  can  imagine  it  would  be  a  most  serious  thing  if 
such  a  proposition  were  supposed  to  be  laid  down  to  regulate  the 
mercantile  community,  because  it  might  very  seriously  imperil  the 
conduct  of  merchants  in  their  business  if  it  were  to  be  supposed 
that  all  those  twenty  or  thirty  ships  '"or  it  is  said  there  were  twenty 
or  thirty  ships  there)  were  guilty  of  a  breach  of  an  implied  duty  (the 
charter-party  being  in  the  ordinary  form)  in  not  having  all  their 
cargoes  ready.     1  think  I  am  entitled  to  say  that  no  such  case  has 
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ever  been  sugcfostod   in  the  courtn"   {Little  v.  Stevenson  t^*  Co., 
[1896]  A.  i).  108,  at  pp.  116,  117  :  Lord  Hahhury,  L.O.). 

"Tho  question  is  whothor  on  those  mere  facts  there  was  an 
obligation  on  the  part  of  the  charterer  to  have  the  car^o  on  the 
quay  so  tlmt  the  vessel  niijfht  have  been  berthed  on  the  21st.  It  is 
alle;^ed  that  the  obliiration  existed  in  point  of  law,  that  at  all  ports, 
under  all  circumstances,  however  unreasonable  it  mif^ht  be  to  an- 
ticipate such  a  contingency,  however  deficient  the  quay  might  be  in 
the  means  necessary  for  storing,  or  protecting,  or  preserving  cargo, 
whatever  difficulties  there  might  be  in  short,  that  was  an  obligation 
always  resting  upon  the  shipper.  My  Lords,  no  authority  has  been 
cited  for  that  proposition,  and  I  am  of  opinion  that  such  a 
construction  of  the  shipper's  obligations  would  be  altogether 
unreasonable.  I  do  not  for  a  moment  deny  that  he  is  bound  to  do 
whatever  is  reasonable  on  his  part,  with  the  view  of  getting  the 
shi|)  berthed  at  the  earliest  period  that  is  reasonably  possible  ;  and 
it  may  bo  that  in  certain  circumstances,  owing  to  the  custom  of 
the  port,  owing  to  contingencies  of  this  kind  being  very  common, 
owing  to  the  provision  that  is  made  to  facilitate  cargo  remaining 
there  for  a  few  days,  and  a  variety  of  other  circumstances,  it  would 
be  the  duty  of  the  shipper  to  be  prepared  by  having  his  cargo  there 
to  enable  the  vessel  to  obtain  an  earlier  berthing  than  would 
otherwise  have  been  obtained"  {ihUL,  at  pp.  118,  119:  Lord 
Ilerschell). 

Delivery  of  Cargo  a  Joint  Operation — Demurrage. 

7.  "  If  the  written  terms  of  the  charter-party  ['  brought  to  and 
taken  from  alongside  the  ship  at  merchant's  risk  and  expense '] 
stood  alone,  it  has  been  held  {Petersen  wFreehody  ^-  Co.,  [1895] 
2  Q.  B.  294)  and  I  think  rightly  held,  that,  upon  the  true  construc- 
tion of  a  charter-party  in  those  terms,  the  delivery  of  the  cargo  from 
the  ship  into  barges  or  on  to  a  quay  is  a  joint  operation,  that  is  to 
say,  neither  party  is  bound  to  do  it  alone.  It  is  to  be  a  joint  act, 
and,  therefore,  if  one  party  is  not  there  to  perform  his  part  of  it, 
that  prevents  the  other  party  from  pevforming  his  part.  Therefore, 
upon  the  written  terms  of  the  charter-party  standing  alone,  the 
captain  of  the  ship  would  not  be  bound  to  begin  to  deliver  the 
cargo  into  the  barges,  unless  the  charterers  had  men  there  to  assist 
in  the  joint  operation  ;  and,  if  they  were  not  ready  and  willing  to 
take  part  in  it,  the  captjiin  being  ready  and  willing  to  do  so,  he 
would  be  prevented  by  the  default  of  the  charterers  from  dis- 
charging the  ship,  and  demurrage  would  be  payable  for  the 
consequent  delay.  That  being  the  state  of  things  with  regard  to  a 
charter-party  in  these  terms  if  they  stood  alone,  a  custom  appears 
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to  have  been  evolved  among  the  persons  engaged  in  importing 
timber  cargoes  into  the  Thames  l)y  way  of  addition  to  the  terms  of 
the  written  contract.  If  that  custom  contradicts  the  express 
terms  of  the  cliarter-party,  then  it  is  a  bad  custom  so  far  as  it  is 
sought  to  apply  it  to  a  charter-party,  in  such  terms.  But,  if  the 
cu  torn  is  consistent  with  the  terms  of  the  charter-party,  so  that  the 
two  nuiy  fairly  stand  together,  then  the  custom  must  be  taken  to 
be  incorporated  into  the  written  contract,  and  the  court  must 
construe  that  contract  accordingly  "  (^1/7 /r«'/X'«/>  Helios  v.  Kkmaii 
4-  Co.,  [18U7]  2  Q.  B.  83,  at  pp.  86,  87  :  Lord  Esher,  M.Il.). 
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(d)  Consignee's  Liability  to  Pay  Demurrage. 

From  the  time  a  ship  is  at  the  usual  place  of  discharge  the 
consignee  takes  the  risk  of  any  ordinary  vicissitudes  which  may 
occur  to  prevent  him  releasing  the  ship  at  the  expiration  of  the  lay 
days. 

This  doctrine  is  laid  down  and  uphold  by  the  courts,  as  the 
following  extracts  will  show  :  — 

1.  The  master  of  a  vessel,  which  was  a  general  ship,  having  a 
British  licence,  took  on  board  at  Bordeaux  the  goods  consigned  to 
the  several  defendants,  and  also  goods  for  many  other  consignees, 
and  signed  and  delivered  to  each  of  the  shippers  a  bill  of  lading, 
whereby  he  acknowledgcfd  "  the  shipping  on  board  the  Mariana  of 
the  goods  "  (descril)ing  them),  "  to  be  taken  out  in  twenty  days 
after  arrival  or  to  pay  4/.  per  day  demurrage  :  "  the  bill  of  lading 
limited  the  master's  responsiijilily  by  containing  the  usual  excop- 
tion  of  "  the  act  of  God,  the  King's  enemies,  tire,  all  dangers  of 
the  seas,  rivers,  and  navigation,  save  risk  of  boats,  so  far  as  ships 
are  liable  thereto." 

"  It  is  impossible  to  decide  these  three  very  singular  cases 
without  being  struck  with  the  enormous  gain  which  the  owner 
may  get  by  this  bill  of  lading  ;  and  which  may  possibly  much 
exceed  what  in  justice  and  conscience  he  ought  to  have.  This  is 
a  general  ship  ;  30  or  40  persons  may  have  goods  on  board,  and 
for  every  one  of  them  the  owner  may  have  his  4/.  per  day.  It 
was  said  indeed,  that  in  fact  the  4/.  per  day  for  these  three  persons 
would  not  much  exceed  the  fair  charge  for  the  denmrrage  of  the 
whole  ship  :  but  it  might  have  happened  that  many  more  persons 
might  have  become  liable,  and  a  much  larger  profit  might  have 
accrued.  I  was  struck  very  much  with  the  argument,  that  it  was 
not  the  fault  of  the  defendant,  but  the  fault  of  the  plaintiff  himself, 
that  these  goods  could  not  bo  got  out  till  the  other  goods  which 
lay  above  them  were  delivered.  But  it  is  not,  in  truth,  the  fault 
either  of  the  plaintiff  or  defendant,  that  the  goods  could  not  be 
taken  out.    There  can  be  only  so  many  goods  at  the  top  of  the 
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vessel  as  the  proper  stowage  of  the  goodH  will  allow,  therefore  all 
the  others  must  bo  at  the  bottom  ;  and  as  this  is  a  general  ship, 
and  the  goods  do  not  all  belong  to  the  same  consignee,  the  goods 
of  some  of  the  consignees  must  bo  undermost.  If  this  argument 
would  avail,  therefore,  that  the  captain  is  not  entitled  to  demurrage 
for  those  goods  which  were  not  uppermost,  it  would  restrain  the 
contract  for  demurrage  to  the  few  persons  whose  goods  were  at  the 
top,  but  that  construction  would  be  contrary  to  the  positive  con- 
tract ;  for  it  is  impossible  to  get  out  of  the  words  of  this  bill  of 
lading,  which,  although  it  is  a  singular  species  of  contract,  to  bind 
a  consignee  by  an  instrument  signed  not  by  himself,  but  by  the 
captain,  yet  as  the  consignors  delivered  the  goods  on  board  under 
that  bill,  and  the  defendants  accepted  that  bill  of  lading,  it  is 
binding  upon  them,  and  therefore  this  action  may  be  sustained  on 
the  general  count  for  demurrage"  {Leer  v.  Tales  (1811),  3  Taunt. 
387,  at  pp.  393,  394  :  Mansfield,  C.J.). 

2.  "  The  principle  on  which  the  consignee  is  taken,  to  contract  for 
the  freight  and  demurrage  mentioned  in  the  bill  of  lading  applies 
in  respect  of  other  stipulations  therein  mentioned,  and  the  promise 
to  pay  demurrage  in  case  of  detention  is,  in  effect,  a  promise  to 
discharge  within  the  limited  time,  or  pay  for  the  detention " 
{Slindt  V.  Roberts  (1848),  5  D.  &  L.  460,  at  p.  473  :  Erie,  J.). 

3.  "  In  Leer  v.  Yates  (1811),  3  Taunt.  387,  the  C!ourt  of  Common 
Pleas  held,  after  taking  time  to  consider,  under  a  similar  bill  of 
lading  that  the  consignee  was  liable  for  demurrage,  though  ho  was 
prevented  from  getting  his  goods  by  the  delay  of  other  consignees 
whose  goods  lay  above  his.  But  Lord  Tenterden,  in  two  subsequent 
cases,  Rogers  v.  Hunter  (1827),  Moo.  &  M.  63, and  Dohson  v.  Droop 
(1830),  Moo.  &  M.  441,  dissented  from  this  doctrine,  and  directed 
the  jury  in  a  similar  case  that  if  a  consignee  cannot  get  his  goods 
because  some  other  person's  goods  prevented  him,  he  is  not  liable 
for  the  detention  of  the  vessel.  I  do  not  find  that  this  ruling  was 
questioned  by  motion  to  the  court,  nor  do  I  find  any  subsequent 
decision  on  tlie  point.  Leer  v.  Yates  (1811),  3  Taunt.  387,  has, 
however,  been  repeatedly  quoted  as  an  authority,  and  is,  I  think, 
upon  principle  a  sound  decision "  {Slraker  v.  Kidd  (1878), 
3  Q.  B.  D.  223,  at  pp.  226,  227  :  Lush,  J.). 

4.  '*  We  took  time  to  look  into  the  authorities,  and  are  of 
opinion  that,  where  a  given  number  of  days  is  allowed  to  the 
charterer  for  unloading,  a  contract  is  implied  on  his  part,  that, 
from  the  time  when  the  ship  is  at  the  usual  place  of  discharge,  he 
will  take  the  risk  of  any  ordinary  vicissitudes  which  may  occur  to 
prevent  him  releasing  the  ship  at  the  expiration  of  the  lay-days. 
This  is  the  doctrine  laid  down  by  Lord  Ellenhorough  in  Randall  v. 
Lynch  (1810),  2  Camp.  352,  at  pp.  355,  356,  which  was  upheld  by 
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this  court  ;  and  it  has  hcoii  aocoptcd  as  tlic  gui(iiii|j  |)rin('i|)I('  ever 
since  :  see  Leer  v.  Yateit  (\S\l),  iJTannt.  ;J87  ;  Harper  v.  M^Curtfii/ 
(IbOO),  2  B.  &  r.  N.  H.  2r>«,  at  p.  2t;7  ;  /y/'OH-n  V.  ./ofuigon  (1842;, 
10    M.  (fe  W.  H;U,  and  the  otiicr  cases  cited  in  tlic  aririnn(>nt. 

"  Tiic  obvious  convenience  of  such  a  rule,  in  preventing  dis|iutes 
about  the  state  of  the  weather  on  particuhir  days,  or  particuhir 
fractions  of  days,  and  the  time  tliereity  lost  to  the  charterer  in  the 
course  of  the  discharge,  makes  it  highly  expedient  that  this  con- 
struction should  bo  adiiered  to,  whatever  may  bo  tlie  form  of  words 
used  in  the  particular  charter-jmrty  "  (77///*  v.  Jii/ers  (1870), 
1  Q.  B.  D.  2-4-4,  at  pp.  219,  2')0:  Lm.«/i,  J. .delivering  the  judgment 
of  the  court  (/Uacklnirn  and  Lush,  J  J.). 

!).  "The  true  result  of  the  authorities  therefore  is,  that  a  bill  of 
lad*'  g  in  which  the  words  '  and  all  other  conditions  as  per  cliarter- 
party,'  follow  the  expression  '  on  paying  freight,'  or  'paying  for  th(> 
said  goods,'  or  similar  expressions,  imports  a  liability  on  the  part 
of  the  consignee  of  goods  unih'r  the  bill  of  lading  to  pay  the 
demurrage  stipulated  for  by  the  terms  of  the  charter-party  to  which 
it  refers  "  {Porteus  v.  Watney  (1»7«),  3  Q.  B.  D.  534,  at  \).  fj^H  : 
I'/iesiijer,  L.J.)  ). 

As  to  a  strike  being  an  "  ordinary  vicissitude,"  see  Bmhjett  i^- 
Co.  V.  B'mninyton,  [18U1]  1  Q.  B.  35  (C  A.) 

Tlie  Oiimers  can  and  the  Master  cannot  Maintain  an  Action  in  his 
own  Name  upon  an  Implied  Promise  to  Pay  Demurrage. 

"  We  think,  however,  the  best  and  safest  course  is  to  abide  by 
that  decision  \_Bronnvl:er  v.  Scott  (1811),  4  Taun.  1].  The  incon- 
venience resulting  from  it  may  be  obviated  by  the  insertion  of  a 
few  words  in  the  margin  of  the  bill  of  lading,  as  is  often  done,  and 
as  was  done  in  the  case  of  Jesson  v.  Solly  (1811),  4  Taun.  52,  in 
•which  it  was  held  that  the  master  might  maintain  the  action" 
{Evans  V.  Forster  (1830),  1  B.  &  Ad.  118,  at  pp.  121,  122  :  Lord 
Tentei'den,  C.J.). 

"  The  rule  [for  a  new  trial  on  the  ground  of  misdirection]  was 
moved  upon  the  notion  that  two  cases, — Broimcker  v.  Scott  (1811), 
4  Taun.  1,  and  Evans  v.  Forster  (1830),  1  B.  &  Ad.  118, — governed 
it.  To  these  I  may  add  Stindt  v.  Jioherts  (1848),  5  D.  &  L.  400. 
The  rule  relied  on  there  was,  that,  upon  an  implied  contract,  the 
owners  must  sue,  not  the  master.  Tiiose  cases,  however,  were 
actions  against  the  consignees  for  delay  in  taking  out  the  goods. 
They  are  wholly  inapplicable  to  a  case  like  this,  of  an  action  by 
the  master  against  the  consignor  for  the  breach  of  a  contract  con- 
tained in  the  bill  of  lading  "  (Cawthron  v,  Trickett  (1804),  15  C.  B. 
(N.s.)  754,  at  pp.  758,  759  :    Willes,  J.). 
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SECTION  XIX. 
AVERAGE  AND  CONTRIBUTION.  (180) 

(n)  How  (he  IliijIU  to  General  Average  aruei,  p.  TlU. 

(/i)  It'Kjhlof  the  Shijimanter  tojettimm  tlomls,  \t.  703. 

((•)  (IdvrniiiKj  Principle  of  tlciurul  Average,  \>.  704. 

((/)  liightH  and  lieinedies  in  renpect  of  Average,  yt,  708. 

(c)  Kxceplionn  to  the  link  of  Vontribntion  for  General  Average,  j).  710. 

(/)  Damages  comprised  in  General  Average,  p.  714. 


(a)  How  the  Bight  to  Oeneral  Average  arises. 

"  By  what  liiw  ilocs  t\u>  ri<fht  ariHc  to  f^cnoral  avera;;o  contriltu- 
tion  ?  Lord  JirainiceU,  in  his  judf^incnt  in  Writjht  v.  Marwood 
(1881),  7  Q.  13.  D.  (12,  at  p.  (;7,coii!Hi(l('rs  it  to  arise  from  an  inipliod 
contract,  but  aUhoii^rh  1  alwayn  have  ^roat  douljt  wlien  1  ditfor 
i'roni  Lord  Jirainwell,  1  do  not  tliink  that  it  Ibrin.s  any  [lart  of  tho 
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(180)  A  vessel  called  from  Sliiilds  bound  for  Providence,  Rhode  Island,  and 
in  consequence  of  a  storm  part  of  the  cargo  was  jettisoned,  and  the  vessel  was 
ol)lij,'ed  to  put  back  into  Cowes  for  repairs.  On  her  arrival  at  Providence,  a 
f^entiral  average  was  made  up,  including  the  wages  and  nuiintenance  of  the  crew 
at  Cowes.  It  was  held  that  the  rule  of  general  average  prevailing  at  Rhode 
Islanil,  and  not  the  English  rule,  was  to  be  adopted,  though  the  policy  was 
made  at  a  British  port  {McGivern  v.  Stymest,  10  N.  B.  R.  .320). 

The  master  of  a  ship,  who  has  signed  the  usual  bill  of  lading,  is  not  liable 
for  a  loss  by  the  jettison  of  goods  which  have  been  laden  on  deck  with 
tlie  knowledge  and  consent  of  the  shipper  and  consignee.  The  master  is  not 
estopped  by  the  bill  of  lading  from  showing  that  the  goods  are  to  be  laden  on 
deck  {Johnston  v.  Crane,  3  N.  B.  R.  356,  and  4  N.  B.  R.  39). 

AVhere  the  owner  of  a  ship  is  also  the  owner  of  part;  of  the  cargo  which  was 
thrown  overboard  for  the  preservation  of  the  ship  in  the  course  of  the  voyage, 
on  which  insurance  was  effected,  it  was  held  that  such  owner  night  recover 
from  the  insurer  on  the  ship  the  average  proportion  which  the  ship  would  be 
liable  to  contribute  to  the  loss  sustained  by  such  jettison  of  the  cargo. 
When  the  goods  are  laden  on  deck,  according  to  the  custom  of  a  particular 
trade,  the  owner  thereof  is  entitled  to  contribution  in  general  average  for  a  loss 
by  jettison  (Marks  v.  JFatson,  4  N.  B.  R.  211). 

Whenever  it  is  shown  that  the  loading  of  cargo  on  deck  is  lawful  by  reason 
of  contract,  or  tlie  usage  of  trade,  the  rule  of  the  maritime  law  as  to  general 
average  contribution  applies,  and  all  the  interests  in  jeopardy  are  bound  to 
contribute  for  any  portion  of  the  cargo  jettisoned  for  their  preservation,  and 
the  legal  right  to  contribution  which  results  therefrom  can  only  be  repelled 
or  disi)laced  by  a  plainly  established  usage  negativing  the  claim  to  such 
contribution,  the  burden  of  establishing  which  is  upon  the  defendant.  An 
action  for  contribution  for  goods  jettisoned  will  lie  although  the  master  has 
signed  clean  bills  of  lading  for  them,  and  should  not  have  stowed  them  on 
deck  (Cameron  v.  Domville,  17  N.  B.  R,  647). 

"  By  a  well  known  rule  of  the  maritime  law,  any  part  of  the  cargo  of  a 
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contract  to  carry,  and  that  it  docs  not  arise  from  any  contract  at 
all,  but  from  the  old  llhodiun  laws,  and  has  become  incorporated 
into  the  law  of  England  as  the  law  of  the  ocean.  It  is  not  as  a 
matter  of  contract,  but  in  consequence  of  a  common  danger, 
where  natural  justice  requires  that  all  should  contribute  to  in- 
demnify for  the  loss  of  property  which  is  sacrificed  by  one  in 
order  that  the  whole  adventure  may  be  saved.  If  this  bo  so,  the 
liability  to  contribute  does  not  arise  out  of  any  contract  at  all " 
(JJnrton  v.  EiiffUsh  (1883),  12  Q.  B.  D.  218,  at  pp.  220,  221 : 
Brett,  M.U.). 

"  General  average  contribution  is  a  principle  which  comes  down 
to  us  from  an  anterior  period  of  our  history,  and  from  the  law.  of 
commerce  and  the  sea.  When,  however,  it  is  once  established  as 
part  of  the  law,  and  as  a  portion  of  the  risks  which  those  who 
embark  their  property  upon  ships  are  willing  to  take,  you  may  if 
you  like  imagine  that  those  who  place  their  property  on  board  a 
ship  on  the  one  side,  and  the  shipowner  who  puts  his  ship  by  the 
quay  to  receive  the  cargo  on  the  other  side,  bind  themselves  by  an 
implied  contract  which  embodies  this  principle,  just  as  it  may  be 
said  that  those  who  contract  with  reference  to  a  custom  impliedly 
make  it  a  portion  of  the  contract.  But  tiiat  way,  although  legally 
it  may  bo  a  sound  way,  nevertheless  is  a  technical  way  of  looking 
at  it.  This  claim  for  average  contribution,  at  all  events,  is  part  of 
the  law  of  the  sea,  and  it  certainly  arises  in  consequence  of  an  act 
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vessel  which  is  necessarily  thrown  overboard  for  the  preservation  of  the  ship 
and  cargo  is  entitled  to  general  average  contribution  from  the  different 
interests  which  had  been  in  jeopaixly.  Engrafted  on  this  rule  by  an  old 
French  ordinance  is  an  exception  with  regard  to  whatever  part  of  the  cargo 
is  stowed  on  deck .  By  tliat  ordinance  there  is  no  general  average  contribution 
allowed  for  jettison  of  deck  cargo.  Such  an  exception,  however,  lias  never 
received  unqualified  recognition  in  the  law  of  England.  [The  learned  judge, 
after  commenting  on  the  cases,  proceeded.]  These  cases  clearly  establish  that 
the  exception,  created  by  the  French  onlinance,  does  not  prevail  in  our  law 
when  either  by  the  usage  of  a  trade,  or  the  contract  of  the  parties,  the  carrying 
of  the  deck  load  is  lawful.  As  soon  as  the  lading  or  risk  is  shown  in  either  of 
these  wajs  to  have  been  lawful,  the  rule  of  the  maritime  law  applies,  and  all 
the  interests  in  jeopardy  shall  contribute  for  any  portion  of  it  jettisoned  for 
their  preservation. 

"  It  was  argued  that  the  captain  having  signed  clean  bills  of  lading  for  the 
goods  jettisoned,  they  should  not  have  been  laden  on  deck,  and  the  master 
having  stowed  them  there  in  violation  of  his  contract,  contribution  could  not 
be  claimed  for  them,  for  ex  turpi  causa  7ion  oritur  actio.  But  this  is  a  mis- 
application of  the  maxim  altogether.  The  right  to  contribution  here  does  not 
at  all  depend  upon  the  contract  between  the  shipper  and  the  shipowner,  but 
upon  the  goods,  according  to  the  usage  of  the  trade,  having  been  lawfully  laden 
on  deck"  {ibid. :  Duff,  J.,  pp.  649,  et  seq.). 
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(lono  by  the  captain  as  agent,  not  for  tho  shipowner  alone,  but  also 
for  tho  carfro  owner,  by  which  act  he  jettisons  part  of  the  cargo  on 
the  implied  basis  that  contribution  will  be  made  by  tho  ship  and 
by  the  other  owners  of  cargo.  He  makes  the  sacrifice  on  behalf  of 
one  principal,  whose  agent  of  necessity  he  is,  on  the  implied  terms, 
if  you  like  to  call  it  so,  that  that  principal  shall  be  indemnified 
afterwards  by  the  rest "  (/6/W.,  at  p.  223  :  Bowen,  L.J.). 

See  also  Abbott,  C.J.,  to  tho  same  effect,  In  Simonds  v.  White 
(1824),  2  B.  &  C.  80.5,  at  p.  811,  cited  by  Lord  Blackburn  in 
Svensden  v.  Wallace  (188')),  10  App.  Cas.  404,  at  p.  415. 

(b)  The  Right  of  the  Shipmaster  to  jettison  Qoods  is  justified 
only  by  necessity- 

"  Nothing  can  be  better  settled  than  that  the  master  has  a  right  to 

exercise  this  power  (the  discretion  of  an  authorised  agent)  in  case 

of  imminent  danger  :  he  may  select  what  articles  he  pleases  ;  he 

may  determine  what  quantity  ;  no  proportion  is  limited  ;  a  fourth, 

a  moiety,  three-fourths,  nay,  in  cases  of  extreme  necessity,  when 

the  lives  of  the  crow  cannot  otherwise  be  saved,  it  never  can  be 

maintained  that  he  might  not  throw  tho  whole  cargo  overboard. 

—The  only  obligation^  will  be,  that  tho  ship  should  contribute  its 

average  proportion.      It  is  said,  this  power  of  throwing  over  the 

whole  cannot  be,  but  in  cases  of  extreme  danger,  which  sweeps  all 

ordinary  rules  before  it ;  and  so  it  is.     So  likewise  with  respect  to 

any  proportion,  he  can  be  justified  only  by  that  necessity  ;  nothing 

short  of  that  will  do — tho  mere  convenience  of  better  sailing,  or 

more  commodious  stowage  will  not  justify  him  to  throw  overboard 

the   smallest  part.     It  must  be  a  necessity  of  the  same  species, 

though  perhaps   diflFering  in  degree"   (T/ie  Gratittuiine   (1801), 

3  Rob.  Ad.  Rep.  240,  at  p.  258  :  Sir  W.  Scott).    (181) 

Canadian  Cases. 

(181)  Where  the  stranding  of  a  ship  is  the  result  of  the  ordinary  perils  of  the 
seas  without  any  sacrifice  on  the  part  of  the  master,  the  expenses  incurred  must 
fall  upon  tlie  ship  alone.  A  vessel  was  disabled  by  a  gale  near  a  lee  shore,  so 
that  she  could  not  work  oil,  and  after  the  anchors  had  dragged  imtil  she  began 
to  pound  on  the  bottom,  the  master,  with  the  view,  not  of  saving  the  cargo, 
but  of  enabling  the  crew  to  escape,  headed  her  round  to  the  shore,  when  she 
was  stranded  and  abandoned  by  the  crew,  and  the  defendant,  the  owner  of  the 
cargo,  afterwards  got  it  out  ul  his  own  expense  : — Held,  that  the  stranding 
was  not  voluntary,  and  that  the  cargo  was  not  liable  to  general  average 
{Dancey  v.  Burns,  31  U.  C.  C.  P.  313). 

Where  a  vessel  is  shown  to  have  been  dangerously  stranded  on  a  Canadian 
lake  by  accident  arising  from  the  perils  of  navigation  and  without  fault  of  the 
master  it  was  held  that  the  expense  incurred  by  the  master  in  hiring  a 
steamer  to  haul  her  otf,  with  a  view  to  the  safety  of  the  vessel  and  cargo,  and 
by  which  he  was  enabled  to  proceed  to  his  destination,  gave  a  claim  for 
contribution  against  the  owners  of  the  cargo  upon  a  general  average  (drover  v. 
Bullock,  5  U.  C.  Q.  B.  297). 
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(c)  Governing  Principle  of  Oeneral  Average. 

(i.)  All  loss  which  arises  in  consoqucnce  of  extraordinary  sacrifices 
made  or  expenses  incurred  for  the  preservation  of  the  ship  ami  cargo 
conio  within  general  average,  and  must  be  borno  proportionately 
by  all  who  are  interested. 

(ii.)  Property,  whether  ultimately  saved  or  jettisoned,  actually  at 
risk,  at  any  time  during  which  the  operation  causing  the  loss  has  been 
going  on  (comprehending  under  that  phrase  all  such  acts  as  may  bo 
properly  considered  as  forming  together  one  whole),  is  liable  to 
contribution,  provided  that  in  consequence  of  that  operation  the 
whole  adventure  be  preserved  from  destruction. 

(iii.)  The  purpose  for  which  an  act  causing  loss  is  done  may 
determine  whether  it  constitutes  general  average  or  not. 

1.  "The  governing  principle  or  proposition,  which  has  been 
adopted  in  its  terms  by  a  succession  of  English  courts  as  the  true 
statement  of  the  governing  principle,  is  that  which  was  stated  by 
Mr.  Justice  Lawrence  in  Birkleij  v.  Presgrave  (1801),  1  East  220. 
It  has  been  considered  to  be  one  of  the  many  happy  expositions  of 
mercantile  law  made  by  that  learned  person,  in  terms  so  broad  and 
yet  so  accurate,  as  show  that  he  was  one  of  the  greatest  mercantile 
lawyers  who  has  ever  adorned  our  profession  in  this  country.  His 
proposition  is  thus  expressed  [at  pp.  228,  229]  :  '  All  loss  which 
arises  in  consequence  of  extraordinary  sacrifices  made  or  expenses 
incurred  for  the  preservation  of  the  ship  and  cargo  comes  within 
general  average,  and  must  be  borne  proportionably  by  all  who  are 
interested.'  This  proposition,  read  with  regard  to  expenses,  will 
read  thus  :  All  loss  which  arises  in  consequence  of  extraordinary 
expenses  incurred  for  the  preservation  of  the  ship  and  cargo  comes 
within  general  average.  But  the  loss  which  arises  from  an  expense 
is  the  expense  itself.  Therefore  we  must  read  thus  :  Every  expense 
incurred  for  the  preservation  of  the  ship  and  cargo  comes  within 
general  average.  Applying  this  rule  in  its  ordinary  sense  to  each 
item  successively  claimed  as  an  item  of  expenditure  in  respect  of 
which  a  general  average  contribution  in  any  given  case  is  due,  the 
question  must  be,, Was  this  it'^m  of  expenditure,  at  the  moment 
it  was  incurred,  incurred  for  the  safety  of  both  ship  and  cargo  ?  " 
{Svensden  v.  Wallace  (1884),  13  Q.  B.  D.  69,  at  pp.  73,  74  : 
Brett,  M.R.). 

2.  "  It  is  essential  at  the  outset  to  bear  in  mind  two  things,  the  nature 
of  every  general  average  sacrifice,  and  the  object  of  every  general 
average  contribution.  A  general  average  sacrifice  is  an  extraordi- 
nary sacrifice  voluntarily  made  in  the  hour  of  peril  for  the  common 
preservation  of  ship  and  cargo.    There  is  no  difference  in  principle 
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between  a  mast  voluntarily  cut  away,  an  extraordinary  expenditure 
voluntarily  incurred,  and  extraordinary  loss  of  time  and  labour 
voluntarily  accepted,  provided  that  in  each  case  the  sacrifice  is  made 
for  the  common  safety  in  a  time  of  danger.  Next  as  to  the  object 
of  jreneral  average  contribution.  It  is  to  indemnify  the  person 
making  the  general  average  sacrifice  against  so  much  of  the  loss 
caused  directly  thereby  as  does  not  fall  to  his  own  proportionate 
share.  This  pro  rata  indemnity  will  not  be  complete  witliout 
including  in  the  calculation  expenses  which,  though  not  themselves 
within  the  definition  of  voluntary  sacrifice,  nevertheless  are 
directly  caused  by  a  voluntary  sacrifice,  and  must  therefore  be 
recouped  if  the  loss  which  the  sacrifice  causes  is  to  be  borne 
2^ro  rata.  '  All  loss,'  says  Mr.  Justice  Lawrence,  in  the  case  of 
Birkley  v.  Presgrave  (1801),  1  East,  220,  at  pp.  228,  229,  '  which 
arises  in  conse<p(ence  of  extraordinary  sacrifices  made  or  expenses 
incurred  for  the  preservation  of  the  ship  and  cargo  comes  within 
general  average,  and  must  be  borne  proportionately  by  all  who  ar 
interested ' "  (ibid.,  at  pp.  84,  85  :  Dowen,  L.  J.). 


Circumstances  ichich  merdy  Impede  the  Successful  Prosecution  of 
the  Voyaye  do  not  Impose  a  Liability  in  tlie  Nature  of  General 
Average. 

3.  "  I  take  it  to  be  settled  now  that  the  circumstances  which 
impose  a  liability  in  the  nature  of  general  average  must  be  such  as 
to  imperil  the  safety  of  ship  and  cargo  and  not  merely  such  as 
to  impede  the  successful  prosecution  of  the  particular  voyage  : 
Svensden  v.  Wallace  (1884),  13  Q.  B.  D.  69  ;  Harrison  v.  Bank 
of  Australasia  (1872),  L.  R.  7  Ex.  39.  I  take  it  also  to  be  settled 
that  if  the  cargo  as  a  whole  be  landed  and  in  safety  the  expenses 
of  getting  the  ship  afloat  incurred  thereafter  are  not  general 
average  :  Job  v.  Langton  (1856),  6  El.  &  Bl.  779,  a  case  with 
which  Moran  v.  Jones  (1857),  7  El.  &  Bl.  523,  has  been  supposed 
to  conflict,  but  which  does  not  seem  to  me,  so  far  as  principles  are 
concerned  to  be  open  to  that  observation.  It  is  the  decisions,  if 
anything,  which  are  I't  variance,  not  the  principles  upon  which 
they  are  based.  The  Master  of  the  Rolls  has  stated  in  Svensden  v. 
Wallace  (1884),  13  Q.  B.  D.  69,  that  the  decision  in  Moran  v.  Jones 
(1857),  7  El.  &  Bl.  523,  cannot  be  supported,  and  I  refer  to  the 
case  therefore  only  to  shew  that  it  has  not  been  overlooked. 
Where  the  cargo  as  a  whole  is  safely  landed,  the  shipowner  has  his 
ship  as  she  lies,  either  supposed  to  be  worthless,  in  which  case  she 
will  be  left  where  she  is,  or  supposed  to  be  worth  something  to 
him,  in  which  case  he  will  be  held  to  spend  the  money  necessary 
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to  resciio  her  on  his  own  account  and  for  his  own  purposes  only, 
in  which  case  the  expenditure  cannot  be  the  subject  of  general 
average. 

"  Those  principles,  though  they  deal  with  different  epochs,  so  to 
spoak,  in  the  chain  of  events  whicli  give  rise  to  general  average, 
the  first  dealing  with  the  state  of  things  at  the  conimencemcnt  of 
the  liability,  and  the  other  with  a  state  of  things  at  which  the 
liability  has  terminated,  have  this  in  common.  Both  point  to  the 
necessity,  in  order  to  establish  a  case  of  general  average,  for  the 
existence  of  common  danger  of  destruction  at  the  moment  when 
the  liability  is  incurred.  This  necessity  is  laid  down  as  the 
cardinal  clement  necessary  to  establish  a  general  average  contribu- 
tion in  Arnould  on  Insurance,  p.  917  (1st  ed.),  p.  934  (2nd  ed.) 
where  the  learned  author  says,  'AH  which  is  ultimately  saved  out  of 
the  whole  adventure,  /'.e.,  ship,  freight,  and  cargo,  contributes  to  make 
good  the  general  average  loss,  provided  it  hare  been  actually  at  risk 
at  the  time  such  loss  was  incurred,  hut  not  othencise,  because  if  not  at 
risk  at  the  time  of  the  loss,  it  was  not  saved  thereby.'  This,  how- 
ever, is  not  a  complete  statement  of  what  things  are  liable  to 
general  average,  for  goods  jettisoned  themselves  contribute,  and 
after  they  are  thrown  overboard  they  are  no  longer  at  risk :  and 
yet  no  one  ever  contended  that  as  each  parcel  or  bale  went  over 
the  side  and  was  swallowed  up  by  the  waves,  its  liability  to  be 
carried  into  the  account  of  future  general  average  ceased,  leaving 
the  burden  to  bo  borne  in  a  continually  increasing  ratio  by  the  ship 
and  its  continually  decreasing  contents.  It  seems  to  follow  that 
the  loss  spoken  of  must  be  regarded  as  a  whole,  and  as  that  resulting 
from  a  continuity  of  operations.  Mr.  Arnould's  proposition,  to  make 
it  complete,  must  be  amplified.  Property,  I  think  it  may  be  said, 
whether  ultimately  saved  or  jettisoned,  actually  at  risk  at  any 
time  during  which  the  operation  causing  loss  has  been  going  on 
(comprehending  under  that  phrase  all  such  acts  as  may  be  pro- 
perly considered  as  forming  together  one  whole),  is  liable  to 
contribution,  provided  that  in  consequence  of  that  operation  the 
whole  adventure  be  preserved  from  destruction^  because,  if  it  was 
not  at  risk  during  any  part  of  that  time,  no  adventure  of  which  it 
formed  one  of  the  constituents  was  saved  by  the  operation.  It  is 
clear  that  Mr.  Arnould's  '  loss '  includes  both  jettison  and  expendi- 
ture to  save  ship  and  cargo  from  destruction. 

"  It  is  obvious  that  if,  in  such  a  case,  portions  of  cargo  removed 
from  the  ship  instead  of  being  jettisoned  are  carried  on  shore 
in  lighters  and  put  in  a  place  of  safety,  or  are  kept  in  the  lighters 
and  ultimately  replaced  in  the  ship,  questions  may  arise  whether 
such  treatment  is  to  be  considered  as  the  equivalent  of  jettison,  or 
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as  the  oqtnvaloii'^^  of  remaining  on  board  the  ship,  in  either  of 
which  cases,  as  it  seems  to  me,  the  liability  to  general  average 
must  ensue,  or  as  a  removal  of  a  totally  different  character  not 
subjecting  the  goods  to  contrll)ution.  If  the  object  of  the  removal 
has  been  the  lightening  of  the  sliip  for  the  cominor.  safety,  and  the 
object  of  effecting  the  removal  in  such  a  fashion  as  to  avoid  jc^ttison 
has  been  to  do  to  that  which  must  be  got  overboard  something  less 
wasteful  than  actual  jettison,  there  seems  to  be  no  reason  whatever 
for  drawing  a  distinction  between  such  a  case  and  that  of  actual 
jettison,  so  far  as  liability  to  general  average  is  concerned.  But  if 
the  lightening  of  the  ship  formed  no  part,  or  no  appreciable  part, 
of  the  purpose  for  which  the  removal  was  effected,  if  the  object  of 
the  removal  was  not  to  minimise  the  cost  of  jettison  but  to  get  out 
of  harm's  way  the  thing  removed  and  to  prevent  it  from  being  or 
remaining  at  risk  at  all,  it  seems  to  me  that  a  different  result  nuiy 
very  well  ensue,  and  that  a  portion  of  cargo  landed  under  such 
circumstances  may  well  be  regarded  as  separated  from  the  adventure, 
and  no  longer  liable  to  contribution.  There  is  authority  for  saying 
that  the  purpose  for  which  an  act  causing  loss  is  done  may  deter- 
mine whether  it  constitutes  general  average  or  not  [Abbott  on 
Shipping,  7th  ed.,  479]  "  {Royal  Mail  Steam  Packet  Co.  v.  English 
Bank  of  Rio  Janeiro  (1887),  19  Q.  B.  D.  362,  at  pp.  370—373  : 
Wills,  J.). 


E.vtraordinari/  E.rpendituve  for  the  Protection  and  Benefit  of 
the  Whole  Adventure. 

4.  A  vess>  1  called  the  Sir  Walter  Raleigh,  laden  with  a  valuable 
cargo  of  wool,  'ook  the  ground  near  Audresselles  on  the  coast  of 
France.  The  shipowner,  who  was  in  Aberdeen,  as  soon  as  ho 
heard  of  the  disaster  employed  a  firm  in  London  who  had  experience 
in  salvage  operations  and  in  dealing  with  disasters  of  this  descri{)- 
tion.  Ver}'  speedily  the  firm  in  London  made  an  arrangement  with 
a  French  firm,  whose  influence  and  position  greatly  facilitated  the 
proceedings. 

"  My  Lords,  I  know  of  no  principle  of  law  which  prohibits  a 
shipowner  acting  in  such  a  reasonable  manner,  or  which  prohibits 
him,  if  he  so  acts  and  the  disaster  thus  leads  to  extraordinary 
expenditure,  seeking  to  distribute  that  extraordinary  expenditure 
over  the  interests  which  were  sought  to  be  protected,  and  were 
l)rotected  and  benefited  by  it"  {Rose  v.  Bank  of  Australasia, 
[1894]  A.  C.  687,  at  p.  698  :  Lord  Herschell,  L.C.). 
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(1)  Rights  and  Remedies  in  respect  of  Average. 

Thoro  19  a  Hen  on  the  cargo  for  the  expenses  successfully  incurred 
for  the  purpose  of  savinjr  it  alono.  (182) 

General  Average — Particular  Average-  Lien  of 
Shipmaster  tlierefor. 

"  As  to  the  question  whether  there  was  a  lien  on  the  cargo  for 
the  expenses  successfully  incurred  for  the  purpose  of  saving  it 
alone,  there  is,  considering  how  often  the  case  must  have  occurred, 
a  remarkable  dearth  of  authority.  In  insurance  law,  the  phrase 
*  general  average '  is  connnonly  used  to  express  what  is  chargeable 
on  all,  ship,  cargo,  and  freight,  and  '  particular  average,'  to  express 
a  charge  against  some  one  thing.  In  Phillips  on  Insurance,  c.  15, 
s.  1,  sub-s.  1273,  it  is  said,  '  General  averages  are  usually  cases  of 
sacrifice  for  the  entire  interest  at  risk  in  ship,  freight,  and  cargo, 
and  hence  called  "  general."  But  a  contribution  may  be  bv  part 
of  those  interests,  where  only  a  part  is  in  peril  and  benefited  by 
the  expenses  and  sacrifices.'  And  again,  in  c.  1(5,  s.  4,  sub-s.  1470: 
'  Where  expense  is  incurred  on  divers  articles  in  common,  the 
adjustment  is  made  by  an  average  on  the  respective  articles 
according  to  their  value.'  In  Moran  v.  Jones  (1857),  7  El.  &  Bl. 
5215,  this  court  held  that  the  cargo,  ship,  and  freight  were,  in  that 
case,  all  saved  by  one  continuous  operation,  but  they  expressed  a 
decided  opinion  that  if  the  expense  had  been  incurred  after  the 
cargo  was  safe,  for  the  benefit  of  ship  and  freight  alone,  they 
would,  as  between  the  two,  have  been  general  average,  to  which 
the  ship  and  freight  were  to  contribute  rateably.  This,  we  think, 
confirms  the  opinion  expressed  in  Phillips  on  Insurance. 

Canadian  Cases. 

(182)  "  If  the  vessel  were  seaworthy  at  the  commencement  of  the  voyage, 
and  by  perils  of  the  sea  got  afterwards  damaged,  so  that  it  was  necessary  to 
hire  a  steam  pump  to  save  the  ship  and  cargo,  tlie  expense  of  e  \  pump 
wovild  be  a  proper  item  for  general  average  "  {Ghaffey  v.  ikhooley,  40  j .  C.  Q.  B. 
169:  Wilson,  J.). 

A  vessel  loaded  with  coal,  stranded.  The  owners  of  the  cargo  desired  to 
take  the  coal  out,  which  could  have  been  done  at  small  expense,  but  the 
umlerwriters  of  the  ship  refused  to  permit  this,  as  it  would  much  increase  the 
risk  to  the  vessel.  Extraordinary  expense  was  gone  to  for  the  purpose  of 
saving  both  the  vessel  and  cargo,  and  most  of  the  cargo  was  saved,  but  the 
vessel  was  a  total  loss  : — Held,  tliat  the  owners  of  tlie  cargo  were  only  liable 
to  pay  a  reasonable  amount  for  the  cost  of  saving  the  coal,  and  that  there  was 
no  claim  lor  general  average  against  the  coal  saved  {Western  Assurance  Go.  v. 
Ontario  Goal  Co.,  19  0.  A.  R.  41,  affirmed  by  Supreme  Court,  21  S.  C.  R.  383). 

"  In  the  first  place,  the  coal  which  formed  the  schooner's  cargo  and  the  vessel 
herself  were  never  in  that  common  peril  which  is  the  very  foundation  of  the 
right  to  claim  for  general  average  "  (Strong,  J, :  ibid.). 
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"  It  may  bo  said  that  these  are  only  authorities  that  expenses  of 
this  kind  are  so  far  in  the  nature  of  general  average  that  they  can 
be  charged  against  the  articles,  and  must  be  paid  for  by  the  under- 
writers, and  that  it  does  not  follow  that  the  lien  which  is  given  for 
general  average,  strictly  so  called  also  exists  for  the  particular 
average  chargeable  against  several  articles  in  common,  and  so  in 
the  nature  of  general  average.  That  may  be  true,  but  every  reason 
for  giving  a  lien  for  the  contribution,  when  all  are  to  contribute, 
exists  for  giving  it  when  several  articles  are  to  contribute  ;  and  if, 
where  the  cargo  belongs  to  several  owners,  there  would  be  a  lien 
on  each  part  of  the  cargo  for  contribution  from  the  owners  of  that 
part,  it  follows  that  there  must  be  a  lien  on  the  whole  cargo  where 
.••,  belongs  to  one  only. 

"  The  captain  is  entitled  in  case  of  need,  to  incur  extraordinary 
expenses  for  the  protection  of  a  particular  article,  and  in  some 
cases  he  is  compellable  to  do  so  :  see  Notara  v.  Henderson  (1870), 
L.  R.  5  Q.  B.  346  ;  (1872),  7  Q.  B.  225. 

"  In  practice,  such  expenses  are  always  in  this  country  charged 
in  the  adjustment  against  the  articles  in  respect  of  which  they  are 
incurred  ;  and  in  the  judgment  of  the  Exchequer  Chamber  in  the 
case  just  cited,  delivered  by  Willes,  J.  (L.  R.  7  Q.  B.,  at  p.  233), 
there  are  authorities  cited  to  shew  that  such  is  the  law  in  many 
foreign  States.  It  is  not  expressly  said  thct  there  is  a  lien  on  the 
goods  for  such  a  particular  average,  but  the  hardship  would  be 
very  great  if  a  master  was  bound  to  make  a  disbursement  for  the 
benefit  of  the  goods,  and  had  no  remedy  if  the  goods-owner  trans- 
ferred the  property  and  then  became  insolvent.  And,  as  Willes,  J., 
cites  these  authorities  with  a  view  to  shew  that  there  was  no  hard- 
ship in  holding  the  master  bound  to  make  such  disbursements,  we 
think  that  it  is  not  too  much  to  infer  that  this  very  learned  judge 
thought  there  was  such  a  lien,  though  it  certainly  was  not  decided 
that  there  was  one. 

"  The  case  is  very  analogous  to  rjianeral  average  and  to  salvage, 
in  both  of  which  there  is  a  lien.  It  is  just  and  convenient  that 
there  should  be  such  a  lien,  and  what  scanty  authority  we  can  find 
all  points  in  the  direction  of  there  being  a  lien,  and  we  think  that 
we  must  hold  that  there  is  one  "  {Hhigston  v.  Wendt  (187G), 
1  Q.  B.  D.  367,  at  pp.  371,  372,  373  :  Blackburn,  J.,  delivering 
the  judgment  of  the  court  {Blackburn  and  Lush,  JJ.). 


Bights  and  Bemedies  of  Owners  of  Jettisoned  Goods. 

A.  Each  owner  of  goods  jettisoned  for  the  common  benefit  becomes 
a  creditor  of  the  ship  and  cargo  saved,  and  has  a  direct  claim 
against  each  of  the  owners  of  the  ship  and  cargo  for  a  pro  rata 
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contribution  towards  his  indemnity     Inch  ho  can  enforce  by  a 
direct  action. 

B.  Each  such  ownor  has  a  lion  upon  each  parcel  of  goods  salved 
belonging  to  a  separate  consignee  for  a  due  proportion  of  his 
individual  claim.  Such  right  of  Hen  can  only  be  enforced  through 
the  shipmaster,  who  is  answerable  for  neglectin 
lien. 


ig  to  enforce  such 


(e)  Exceptions  to  the  Bule  of  Contribution  for  Oeneral  Average. 

1.  When  a  person  who  would  otherwise  have  been  entitled  to 
claim  contribution  has,  by  his  own  fault,  occasioned  the  peril  which 
mediately  gave  rise  to  the  claim,  he  is  not  entitled  to  contribution. 

2.  The  owners  of  goods  ;  'owed  on  dock,  unless,  according  to  the 
established  custom  of  navigation,  the  placing  of  goods  upon  the  deck 
is  permitted  or  the  other  owners  of  cargo  under  hatches  have  con- 
sented that  the  goods  jettisoned  should  be  carried  on  the  deck  of 
the  ship,  are  not  entitled  to  contribution.  (Ib3) 

The  above  rules,  A.,  b.,  1,  2,  will  be  found,  and  the  reason?  on 
which  they  are  based  are  given,  in  the  following  evtract : 

"  The  first  question  [that  innocent  owners  of  cargo  sacrificed  for 
the  common  good,  are  not  disabled  from  recovering  a  general 
contribution  by  the  circumstance  that  the  necessity  for  the  sacrifice 

Canadian  Cases. 

(183)  The  owners  of  goods  stored  under  the  deck  of  a  vessel  are  not  liable  to 
contribute  by  way  of  general  average  to  the  loss  of  goods  laden  on  deck  and 
thrown  overboard  from  necessity  in  a  storm,  and  with  the  hope  of  saving  the 
ship  and  cargo  (Gibb  v.  McDonnell,  7  U,  C.  Q.  B.  356). 

"We  think  there  is  really  nothing  to  be  settled  in  this  case  but  the 
question — whether  the  owner  of  the  cargo  stowed  under  deck  is  liable  to  con- 
tribute upon  a  general  average  to  the  owner  of  deck  cargo  thrown  overboard 
for  the  preservation  of  the  vessel,  under  such  circumstances  as  are  staled  ;  for 
admitting  the  claim  to  such  contribution  to  be  legal,  the  calculation  would 
not  be  affected  by  the  claim  set  up  on  the  part  of  the  owners  of  the  vessel  to 
average,  on  account  of  expenses  occasioned  by  the  stranding,  for  the  reason 
that  the  stranding  was  not  voluntary,  as  is  shown  by  the  evidence,  any  further 
than  that  the  master  selected  one  place  for  going  ashore  rather  than  another, 
when  the  going  ashore  was  inevitable.  The  vessel  was  scudding  before  the 
wind  towards  the  shore,  was  not  in  a  condition  to  keep  the  lake,  and  was  found 
too  deep  to  enter  the  liarbour.  In  order  to  save  the  vessel  and  crew  from 
destruction,  by  being  cast  on  a  bold  rocky  sliore,  towards  whiih  they  were 
driving,  she  was  what  is  called  beached— that  is,  run  ashore  on  a  sand  beach, 
which  was  selected  as  aflbrding  a  chance  of  safety.  It  has  lieen  held  '  that  the 
mere  steering  of  a  vessel  to  a  less  dangerous  place  for  stranding,  when  she  is 
inevitably  driving  to  the  shore  is  not  a  voluntary  stranding.'  The  owners  of 
the  ship  did  not  in  this  case  make  any  voluntary  sacrifice  for  the  preservation 
of  the  cargo — they  could  not  help  themselves.  It  is  a  description  of  loss  for 
which  all  parties  must  look  to  their  insurera — a  case  of  wreck  from  the  perils 
of  navigation  "  {Robinson,  C.J.  :  ibkl.). 
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Defendants  insured  the  plaintifTs  vessel  by  a  policy  containing  nothing 
as  to  deck  loads.  A  hold  full  and  a,  deck  load  of  coal  was  shipped  upon 
her  at  C-leveland  for  Toronto  by  a  bill  of  lading  which  provided  "all 
property  on  deck  at  risk  of  owners."  She  went  ashore  during  the  voyage, 
and  the  coal  ujjon  deck  was  thrown  overboard  in  order  to  get  her  off  and  save 
tlie  vessel  and  the  rest  of  the  cargo,  which  was  thereby  accomplished.  It  was 
admitted  that  the  usage  at  the  date  of  the  policy,  as  well  as  at  the  time  of  the 
loss,  was  for  vessels  trading  between  Toronto  and  Cleveland  to  carry  deck 
loads : — Held,  looking  at  the  special  terms  of  the  bill  of  lading,  that  the 
defendants  were  not  liable  to  contribute  to  their  share  of  the  loss  {Spooner  v. 
Western  Amirance  Co.,  38  U.  C.  Q.  B.  62). 

"  I  am  inclined  to  think  that  upon  the  special  case  before  me,  the  defen- 
dants are  not  liable  to  contribute  to  the  plaintiffs,  tiie  owners  of  the  vessel, 
the  amount  claimed  as  general  average  on  account  of  the  jettison  of  the 
deck  load,  being  carried  at  the  plaintiff's  own  risk,  as  shown  by  the  bill 
of  lading.  I  cannot  say  that  the  existence  of  a  usage  to  carry  deck  loads 
includes  with  it  a  rule  that  such  deck  load,  when  jettisoned,  is  entitled 
to  participate  in  general  average.  After  considering  the  authorities  and  text 
writers  referred  to,  I  have  come  to  the  conclusion  that,  as  a  general  rule,  a 
deck  load  is  not  a  subject  of  general  average,  and  that  the  exceptions  to  this 
rule  arise  when  there  is  some  contract  or  understood  usage  or  custom  apjili- 
cable  to  particular  vessels  or  voyages  providing  that  a  leek  load,  when 
jettisoned,  shall  be  the  subject  of  general  average.  Again,  this  is  not  a  case 
where  the  owner  of  the  deck  load  claims  to  be  entitled  against  a  co-shipper  of 
goods,  but  it  is  a  claim  for  contribution  by  the  owner  of  tiie  vessel,  who 
shipped  the  deck  load  at  his  own  risk,  against  the  underwriters  of  the  vessel 
upon  a  policy  silent  as  to  deck  loads  "  {ibid. :  Morrison,  J.). 

"The  general  rule  is,  tliat  goods  necessarily  thrown  overboard  for  the 
preservation  of  the  ship  and  cargo,  shall  be  entitled  to  a  general  average 
contribution.  An  apparent  exception  to  the  rule  is,  that  goods  laden  on  deck 
shall  not  receive  contribution.  The  reason  apparently  is,  that  in  sea-going 
vessels  the  deck  is  considered  an  improper  place  for  cargo,  and  that  cargo, 
when  placed  there,  generally  impedes  the  navigation  and  increases  the  risk. 

"  In  Groiiselle  v.  Ferre  et  al,  in  this  court  6  0.  S.  454,  which  was  an  action 
by  the  shipper  against  the  shipowner,  the  cargo  carried  on  deck  was  wine.  It 
was  proved  to  have  been  taken  on  deck  with  the  consent  of  plaintiff's  agent. 
It  was  also  proved  that  the  custom  is,  to  carry  deck  loads  on  schooners 
navigating  the  lakes.  Gould  v.  Oliver  was  followed,  and  the  plaintiff,  as  the 
owner  of  the  cargo,  was  held  entitled  to  recover  against  the  shipowner.  Sir 
John  B.  Robinson  spoke  of  the  usage  to  carry  deck  loads  on  our  lakes  as 
'  notorious  and  universal,'  and  also  said  '  the  nature  of  the  navigation  on  our 
inland  waters  makes  the  usage  a  reasonable  one,'  but  he  doubted  if  the 
recovery  could,  in  such  a  case,  be  had  as  for  a  general  avera^je." 

If  the  matter  were  res  integra,  and  I  were  unfettered  by  the  terms  of  the  bill 
of  lading,  I  should,  looking  at  the  admission  in  the  case  that  it  was  usual  at 
the  date  of  the  policy  as  well  as  at  the  time  of  the  loss  for  vessels  trading 
between  Toronto  and  Cleveland  to  carry  deck  loads,  and  the  absence  of  any 
statement,  that  deck  loads  do  not,  according  to  the  usage,  give  a  claim  to 
general  average  contribution,  feel  compelled  to  decide  the  general  question 
against  the  underwriters.  But  looking  at  the  special  terms  of  the  bill  of 
lading  that '  all  property  on  deck  at  the  risk  of  the  vessel  and  owners,'  looking 
at  the  contrariety  of  decisions  bearing  on  the  question,  and  consequent  doubtful 
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was  brou|?ht  nbout  by  tho  sliipmnster'a  fnult]  raised  is  one  of 
general  iniportanco,  and,  so  far  as  their  lordsliips  are  aware,  has 
never  been  made  matter  of  direct  decision  in  this  country.  It  may 
be  convenient  in  dealing  with  :'  to  consider  first  of  all  the  ri<^bts 
and  remedies  which  the  owners  of  car^o  thrown  overl)oard  have  in 
a  proper  case  of  jettison.  Some  of  the  ([ualities  of  their  ri;j;ht,  and 
of  the  remedies  by  which  it  may  b(>  enforced,  have  been  authorita- 
tively defined.  Each  owner  of  jettisoned  pjoods  becomes  a  creditor 
of  ship  and  car^o  savetl,  and  has  a  direct  claim  a<jainst  each  of  the 
owners  of  ship  and  car^^o,  for  a  pro  rata  contribution  towards  his 
indemnity,  which  he  can  enforce  by  a  direct  action.  In  Dohson  v. 
Wilson  (1813),  :J  Camp.  480,  at  p.  48.5,  Lord  Tenterden  said  :  '  If 
a  shipper  of  goods  which  are  sacrificed  for  the  salvation  of  the  rest 
of  the  cargo  is  entitled  to  receive  a  contribution  from  another 
shipper,  whoso  goods  arc  saved,  I  know  not  how  I  can  say  that  this 
may  not  bo  recovered  by  an  action  at  law.  This  is  a  legal  right, 
and  must  be  accompanied  with  a  legal  remedy.' 

"  Again,  it  is  settled  law  that,  in  the  case  of  a  general  ship,  the 
owner  of  goods  sacrificed  for  the  common  benefit  has  a  lien  upon 
each  parcel  of  goods  salved  belonging  to  a  separate  consignee  for 
a  due  proportion  of  his  individual  claim.  The  cargo  not  being  in 
his  possession  or  subject  to  his  control,  his  right  of  lien  can  only  bo 
enforced  through  the  shipmaster,  whom  the  law  of  England, 
following  the  principles  of  tho  Lex  Rhodia,  regards  as  his  agent 
for  that  purpose.  Tho  duty  being  imposed  by  law  upon  the 
master,  he  is  answerable  for  its  neglect.     .     .     . 

**  Whether  the  rule  [of  contribution]  ought  to  be  regarded  as 
matter  of  implied  contract,  or  as  a  canon  of  positive  law  resting 
upon  the  dictates  of  natural  justice,  is  a  question  which  their  lord- 
ships do  not  consider  it  necessary  to  determine.  The  principle 
upon  which  contribution  becomes  due  does  not  appear  to  them  to 
differ  from  that  upon  which  claims  of  recompense  for  salvage 
services  are  founded.  But,  in  any  aspect  of  it,  the  rule  of  contri- 
bution has  its  foundation  in  the  plainest  equity.  In  jettison,  the 
rights  of  those  entitled  to  contribution,  and  the  corresponding 
obligations  of  the  contributors,  have  their  origin  in  the  fact  of  a 
common  danger  which  threatens  to  destroy  the  property  of  them 
all  ;    and   these   rights   and  obligations   are    mutually   perfected 
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state  of  the  law,  I  think  it  better  to  give  the  defendants  the  benefit  of  the 
doubt "  {ihid. :  Harrison,  C.  J.). 

The  case  of  Spooner  v.  Western  Assurance  Co.,  38  U.  C.  Q.  B.  62,  shows  that 
a  custom  to  carry  deck  loads  and  to  treat  them  as  general  average  may  be 
shown.  There  are  many  authorities  referred  to  in  that  case  establishing  that 
a  custom  of  the  kind  is  valid  and  allowable.  See  also  Steinhnff  v.  Royal 
Canadian  Insurance  Co.,  42  U.  C,  Q,  B.  307. 
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whenever  tho  goods  of  some  of  the  shippers  have  been  a'lvisedly 
sacrificed,  and  tho  property  of  tho  others  has  been  thcrel)y 
preserved. 

"There  are  two  well-*>stiil)lislied  exceptions  to  tho  rulo  of  con- 
trilmtion  for  general  average,  which  it  is  necessary  to  notice. 

"  Wiien  a  person  wlio  would  otherwise  have  been  entitled  to 
claim  contribution  has,  by  his  own  fault,  occasioned  the  peril  which 
mediat(dy  gave  rise  to  tho  claim,  it  would  bo  manifestly  unjust  to 
permit  him  to  recover  from  those  whoso  goods  are  saved,  although 
they  may  be  said,  in  a  certain  sense,  to  have  benefited  by  tho 
sacrifice  of  his  property.  In  any  (juestiou  with  them  ho  is  a  wrong- 
doer, and,  as  such,  under  an  obligation  to  use  every  means  within 
his  power  to  ward  off  or  repair  tho  natural  consequences  of  his 
wrongful  act.  He  cannot  be  permitted  to  claim  either  recompense 
for  services  rendered,  or  indemnity  for  losses  sustained  by  him,  in 
the  endeavour  to  rescue  property  which  was  imperilled  by  his  own 
tortious  act,  and  which  it  was  his  duty  to  save.  Schloss  v.  Ileriot 
(1863),  14  (J.  B.  (n.s.)  59,  is  tho  leading  English  authority  upon 
tho  point.  In  that  case,  which  was  an  action  by  the  shipowner 
against  tho  owners  of  cargo  for  contribution  in  an  average  loss,  a 
plea  stated  in  defence,  to  the  effect  that  the  ship  was  unseaworthy 
at  the  commencement  of  the  voyage,  and  that  tho  average  loss  was 
occasioned  by  such  unseaworthiness,  was  hold  to  be  a  good  answer 
to  the  claim  by  Chief  Justice  Erie,  and  Willes  and  Keating,  JJ.. 

"  Tho  second  exception  is  in  the  case  of  deck  cargo.  The  reason 
why  relief  by  general  contribution  is  denied  to  the  owners  of  goods 
stowed  on  deck,  when  these  are  thrown  overboard  in  order  to  save 
the  cargo  under  hatches,  is  obvious.  According  to  the  rules  of 
maritime  law,  tho  placing  of  goods  upon  tho  deck  of  a  sea-going 
ship  is  improper  stowage,  because  they  are  hindrances  to  tho  safe 
navigation  of  the  vessel  ;  and  their  jettison  is  therefore  regarded, 
in  a  question  with  the  other  shippers  of  cargo,  as  a  justifiable 
riddance  of  incumbrances  which  ought  never  to  have  been  there, 
and  not  as  a  sacrifice  for  the  common  safety.  But  the  owner  of 
deck  goods  jettisoned,  though  not  entitled  to  general  contribution, 
may  nevertheless  have  a  good  claim  for  indemnity  against  the 
master  and  owners  who  received  his  goods  for  carriage  upon  deck  ; 
and  tho  exception  does  not  apply,  either  (1)  in  those  cases  where, 
according  to  the  established  custom  of  navigation,  such  cargoes  are 
permitted,  or  (2)  in  any  case  where  the  other  owners  of  cargo 
have  consented  that  the  goods  jettisoned  should  be  carried  on  the 
deck  of  the  ship.     .     .     . 

"  The  negligent  navigation  of  tho  master  cannot,  in  the  opinion 
of  their  lordships,  afford  any  pretext  for  depriving  those  shippers 
whose  goods  were  jettisoned  of  their  claim  to  a  general  contribution, 


714 


BAILMENTS   FOR    REWARD. 


Thoy  were  not  privy  to  tlio  mttstor's  fault,  and  wore  under  no 
duty,  legal  or  moral,  to  make  a  gratuitous  sacrifice  of  their 
goods,  for  the  sake  of  others,  in  order  to  avert  the  consequences  of 
his  fault.  The  llhodian  law,  which  in  that  respect  is  the  law  of 
England,  bases  the  right  of  contribution  not  upon  the  causes 
of  the  danger  to  the  ship  and  cargo,  but  upon  its  actual  presence  ; 
and  such  exceptions  as  that  recognised  in  Sc/doss  v.  Ilerlot  (18(5i{), 
14  C.  B.  (n.s.)  5U,  are  in  truth  limitations  on  the  rule,  which  have 
been  introduced,  from  equitable  considerations,  in  the  case  of  actual 
wrongdoers,  or  of  those  who  arc  legally  responsible  for  them.  The 
owners  of  goods  thrown  overboard  having  been  innocent  of  exposing 
the  Alnnijton  and  her  cargo  to  the  sea  peril  which  necessitated 
jettison,  their  equitable  claim  to  be  indemnified  for  the  loss  of  their 
goods  is  just  as  strong  as  if  the  peril  had  been  wholly  duo  to  the 
action  of  the  winds  and  waves"  {Stramj^  Steel  Sf  Co.  v.  A.  Scott 
^  Co.  (188«J),  14  Ai)p.  Cas.  COl,  at  i)p.  005,  GOG— GIO  :  Lord 
Watson  delivering  the  judgn^ent  of  the  Judicial  C'ommittcc).  (184) 


Pj   I- 


'ff-W- 


(f)  Damages  comprised  in  General  Average. 

For  the  principles  upon  which  the  damages  to  bo  made  good  in 
general  average  are  to  be  r  <certained,  see  An(jlo-Argentine  Live 
Stock  and  Produce  Arjenri/  v.  Teniperlai/  Shipping  Co.,  [18*jy] 
2  Q.  B.  403,  at  p.  410  :  Biyham,  J.  ;  and  also  ante,  p.  GG3, 
Section  XVII. — Damages. 
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(184)  See  Avon  Marine  Insurance  Co.  v.  Burteaux,  2  Qeldert  &  Oxley  N.  S. 
Eepi«.  195. 

A  liability  to  general  average  contribution  arises  only  when  Ijoth  ship  and 
cargo  are  in  imminent  and  uncontemplated  peril,  and  there  is  expenditure  or 
sacrifice  to  secure  their  safety.  Tliere  is,  therefore,  no  liability  on  the  part  ot 
the  cargo  of  a  ship  to  general  avei'age  contribution  wlien,  at  a  season  of  the 
year  when  such  occurrence  is  to  be  expected,  ice  funns  in  a  harbour  when  a 
ship  is  lying  in  safety,  and  a  tug  is  employed  for  the  purpose  of  releasing  her 
to  enable  her  to  complete  her  voyage  {Kidd  v.  Thomson,  26  0.  A.  R.  220). 

"  There  can  be  no  general  avenige  if  the  expenditure  is  made  to  avert  a  peril 
contemplated  by  the  voyage,  and  thus  within  the  scope  of  the  shipowner's  duty. 
The  onus  is  upon  the  plaintiffs  to  establish  a  loss  whicli  entitles  them  to  demand 
contribution  in  general  average  from  the  defendants.  They  mu!<t  show  that 
not  oidy  was  the  present  safety  of  the  adventure  tlie  result  of  the  expenditure, 
but  that  to  obtain  it  was  the  object  and  motive  of  the  sacrifice. 

"  The  charter  was  made  at  a  very  advanced  period  in  the  season  of  upper 
lake  navigation,  and  it  is,  I  think,  a  reasonable  inference  that  the  owners, 
when  making  their  contract  or  charter,  contemplated  the  possibility,  and  even 
probability,  of  encountering  difficulties  from  early  ice.  Ice  at  that  season  of 
the  year  cannot  be  regarded  as  other  than  a  common  lake  risk,  which  it  is  the 
duty  of  the  owners  of  a  ship  to  overcome  if  at  all  possible  "  {Lister,  .I.A. :  ibid.). 
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SE(!TION   XX, 
STOPPAGE  IN  TRANSITU. 

(«)  Stojypage  ui  Trunnitu  and  Lini  compared,  p.  716. 

(h)  Definitions  of  Stopptuje  in  Tranailit,  p.  710. 

(c)  Criteria  as  to  Stoppage  in  Transitu,  j).  717. 
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Soo  also,  antf,  p.  52r),  Soction  XII.—  Title  of  Third  Person. 

The  law  of  stoppaj^e  in  transitu  is  fuily  dealt  with  in  Abl)ott's 
Law  of  Merchant  Ships  and  Seamen,  13th  cd.,  to  which  the  reader 
is  ref(*rred.  However,  as  the  doctrine  affects  carriers  of  goods  and 
other  bailees  for  the  purpose  of  transmission  to  a  buyer,  it  certainly 
should  not  be  wholly  passed  over  in  a  work  on  bailments  ;  some  of 
its  main  characteristics  will,  therefore,  be  now  dealt  with.  (1^5) 

(a)  Stoppage  in  Transitu  and  Lien  compared. 

"  1st.  Neither  of  them  [the  right  of  stopping  goods  in  transitu, 
and  the  nature  and  principle  of  liens]  is  founded  on  property  ; 
but  they  necessarily  suppose  the  property  to  bo  in  some  other 
person,  and  not  in  him  who  sets  up  either  of  those  rights.  They 
are  qualified  rights,  which  in  given  cases  may  bo  exercised  over 
the  property  of  another  :  and  it  is  a  contradiction  in  terms  to  say 
a  man  has  a  lien  upon  his  own  goods,  or  a  right  to  stop  his  own 
goods  in  transitu.  If  the  goods  he  his,  he  has  a  right  to  tho 
possession  of  them  whether  they  bo  in  transitu  or  not :  he  has 

Canadian  Cases. 

(185)  The  Ontario  Statute,  33  Vict.  c.  19,  now  R.  S.  0.,  1897,  c.  145,  follows 
the  Imperial  Statute,  18  &  19  Vict.  c.  111.  Section  5  [s.  6  (2)  of  tlie  R.  S.  O., 
c.  145]  declares  that  every  consij^nee  of  goods  named  in  a  bill  of  ladiiif;  and 
every  endorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  passes  upon  or  by  reason  of  such  consignment  or  endorsement,  shall 
have  transferred  to  and  vested  in  him  all  rights  of  action  and  be  subject  to  the 
same  liabilities  in  respect  of  the  goods  as  if  the  contract  contained  in  tlie  bill  of 
lading  had  been  made  to  himself.  This  section  is  substantially  the  same  as 
52  Vict.  (D.)  c.  30,  s.  1. 

By  the  accejjtance  of  the  goods  the  property  becomes  vested  in  the  purchaser 
from  the  time  of  their  delivery  to  the  carrier  and  whatever  right  of  actiim  the 
seller  had  under  the  bill  of  lading  in  respect  of  the  goods  up  to  the  time  of 
acceptance  passed  upon  acceptance  by  the  purchaser  to  him  (Langdon  v, 
Robertson,  13  0.  R.  497 ;  Friendly  v.  Canadian  Transit  Co.,  10  0.  R.  766,  is 
authority  for  this  rule). 
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a  right  to  sell  or  dispose  of  them  as  he  pleases,  without  the  option 
of  any  other  person  :  but  he  who  has  a  Hon  only  on  goods,  has  no 
right  so  to  do  ;  ho  can  only  retain  them  till  the  original  price  bo 
paid     .     .     . 

"  2ndly.  Liens  at  law  exist  only  in  cases  where  the  party 
entitled  to  them  has  the  possession  of  the  goods  ;  and  if  he  once 
part  with  the  possession  after  the  lien  attaches,  the  lien  is  gone. 

"  3rdly.  The  right  of  stopping  in  transitu  is  founded  wholly  on 
equitable  principles,  which  have  boon  adopted  in  courts  of  law  ; 
and  as  far  as  they  have  been  adopted,  I  agree  they  will  bind  at  law 
as  well  as  in  equity.  So  late  as  the  year  1690,  this  right,  or 
privilege,  or  whatever  it  may  bo  called,  was  unknown  to  the  law. 
The  first  of  these  propositions  is  self  evident,  and  requires  no 
argument  to  prove  it.  As  to  the  second,  which  respects  liens, 
it  is  known  and  unquestionable  law,  that  if  a  carrier,  a  farrier,  a 
tailor,  or  an  innkeeper,  deliver  up  the  goods,  his  lien  is  gone " 
(Lickbarrow  v.  Mason  (1793),  6  East,  20  n.,  at  pp.  27,  28: 
Buller,  J.). 

(b)  Definitions  of  Stoppage  in  Transitu. 

"  When  goods  have  been  shipped  upon  credit,  and  the  consignee 
has  become  a  bankrupt,  or  failed,  the  law,  in  order  to  prevent  the 
loss  that  would  happen  to  the  consignor  by  the  delivery  of  them, 
allows  him,  in  many  cases,  to  countermand  the  delivery,  and, 
before  or  at  their  arrival  at  the  place  of  destination,  to  cause  them 
to  be  delivered  to  himself,  or  to  some  other  person  for  his  use. 
This  is  usually  called  stoppac/e  in  transitu"  (Abbott,  5th  ed., 
p.  364  ;  13th  ed.,  p.  669).  (186) 

For  a  statutory  definition  see  the  Sale  of  Goods  Act,  1893  (56  & 
57  Vict.  c.  71),  s.  44,  post,  p.  722. 

"  Goods  are  deemed  to  be  in  transitu  not  only  while  they  remain 
in  the  possession  of  the  carrier,  whether  by  water  or  land,  and 
although  such  carrier  may  have  been  named  and  appointed  by 
the  consignee  ;  but  also  when  they  are  in  any  place  of  deposit 


Canadian  Cases. 

(186)  A  transitus  which  would  not  have  been  at  an  end  so  as  to  exclude 
right  of  stoppage  in  transitu,  the  goods  not  having  come  into  the  possession  of 
the  consignees,  may  yet  be  at  an  end  so  as  to  exclude  conditions  applying  "  to 
carriage  "  only  attaching.  Thus,  when  damage  was  done  to  goods  after  arrival 
at  their  final  destination  and  before  a  reasonable  time  had  elapsed  for 
plaintitfs  to  have  removed  them,  defendants  were  held  to  be  liable  {Fitzgerald  v. 
Great  Western  Rail.  Co.,  39  U.  C.  Q.  B.  526). 

So  long  as  transitus  is  not  at  an  end  the  right  to  stop  exists,  and  plaintiffs 
(vendors)  are  entitled  as  against  the  assignees  of  defendants  (purchasers) 
(Lewi*  V.  Mason,  36  U.  C.  Q.  B.  590.  See  also  Ascher  v.  Grand  Trunk  Bail. 
Co.,  36  U.  C.  Q.  B.  600). 
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connected  with  the  transmission  and  delivery  of  them,  and  until 
they  arrive  at  the  actual  constructive  possession  of  the  consignee  " 
(Abbott,  5th  ed.,  p.  374  ;  13th  ed.,  p.  679). 

"  As  long  as  the  goods  remain  in  the  warehouse  of  the  vendor, 
or  in  the  hands  of  one  who  holds  as  his  agent,  his  lien  upon  them 
for  the  unpaid  price  remains.  But,  when  once  they  have  got  into 
the  possession  of  an  agent  for  the  buyer,  the  vendor  parts  with  his 
lien.  The  right  to  stop  in  transitu  upon  the  bankruptcy  of  tho 
buyer  remains,  even  when  the  credit  has  not  expired,  until 
the  goods  have  reached  the  hands  of  the  vendee,  or  of  one  who  is 
his  agent,  as  a  warehouseman,  or  a  packer,  or  a  shipping  agent,  to 
give  them  a  new  destination.  Until  one  of  these  events  has 
happened,  the  vendor  has  a  right  to  stop  the  goods  in  transitu.  It 
must  be  observed  that  there  is,  besides  the  propositions  I  have 
stated,  and  which  are  quite  familiar,  one  other  proposition  which 
follows  as  deducible  from  these,  viz.,  that  the  arrival  which  is  to 
divest  the  vendor's  right  of  stoppage  in  transitu  must  be  such 
as  that  the  bixyer  has  taken  actual  or  constructive  possession  of  the 
goods  ;  and  that  cannot  be  so  long  as  he  repudiates  them.  This  is 
the  alphabet  of  the  doctrine  of  stoppage  in  transitu  "  {Bolton  v. 
Tlie  Lancashire  and  Yorkshire  Rail.  Co.  (1866),  L.  R.  1  C.  P.  431, 
at  pp.  439,  440  :   Willes,  J.). 

As  to  when  goods  are  deemed  to  be  in  course  of  transit,  see  E.v 
parte  Cooper,  In  re  McLaren  (1879),  11  Ch.  D.  68  ;  Ex  parte  Rose- 
vear  China  Clay  Co..  In  re  Cock,  ibid.,  560  ;  s.  45  of  the  Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71),  post,  p.  724,  and  ante, 
p.  499,  Section  XI.— End  of  Transit. 


(c)  Criteria  as  to  Stoppage  in  Transitu. 

"  Now  there  are  two  criteria,  as  it  appears  to  me,  with  respect  to 
the  stoppage  in  transitu,  viz.,  whether  there  is  a  transitus  at  all  ? 
and  if  so,  where  it  is  to  end  ?  If  a  man  sends  his  own  ship,  or  orders 
the  goods  to  be  delivered  on  board  his  own  ship,  and  the  contract 
is  to  deliver  them  free  on  board,  then  the  ship  is  the  place  of 
delivery  and  the  transitus  is  at  an  end,  just  as  much  (as  was  said 
in  Van  Casteel  v.  Booker  (1848),  2  Ex.  691,  at  p.  699)  as  if  the 
purchaser  had  sent  his  own  cart,  as  distinguished  from  having  tho 
goods  put  into  tho  can  of  a  carrier.  Of  course  there  is  no  further 
transitus  after  the  goods  are  in  the  purchaser's  own  cart.  There 
thoy  are  at  home,  in  the  hands  of  the  purchaser,  and  there  is  an 
end  of  tho  whole  delivery.  The  next  thing  to  be  looked  to  is, 
whether  there  is  any  intermediate  person  interposed  between  the 
vendor  and  the  purchaser.  Cases  no  doubt  may  arise,  where  the 
transitus  may  be  at  an  end  although  some  person  may  intervene 
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between  the  period  of  actual  dollvory  of  the  goods  and  the  pur- 
chaser's acquisition  of  them.  The  purchaser,  for  instance,  may 
require  the  goods  to  he  placed  on  board  a  ship  chartered  by 
himself  and  about  to  sail  on  a  roving  voyage.  In  that  case,  when 
the  goods  are  on  board  the  ship  everything  is  done  ;  for  the  goods 
have  been  put  in  the  place  indicated  by  the  purchaser,  and  there 
is  an  end  of  the  tmnsitiis.  But  here,  where  the  goods  are  to  be 
delivered  in  London,  the  plaintiff,  for  greater  security,  takes  the 
bill  of  lading  in  his  own  name,  and,  being  content  to  part  with  the 
property  in  the  goods,  subject  or  not,  as  the  case  may  be,  .o  this 
right  of  stoppage  in  transitu,  he  hands  over  the  bill  of  lading  in 
exchange  for  the  bill  of  exchange.  In  that  ordinary  case  of 
chartering  it  appears  to  me  that  the  captain  or  master  is  a  person 
interposed  between  vendor  and  purchaser  in  such  a  way  that  the 
transltus  is  not  at  an  end,  and  that  the  goods  will  not  be  parted 
with,  and  the  consignee  will  not  receive  them  into  his  possession, 
until  the  voyage  is  terminated  and  the  freight  paid  according  to 
the  arrangement  in  the  charter-party"  (Bermltson  v.  Strang  (18G7), 
L.  II.  4  Eq.  481,  at  pp.  48l>,  490  :  Sir  ir.  Page  Wood,  V.-(X). 


(d)  Doctrine  founded  upon  tLe  Custom  of  Merchants. 

"  The  doctrine  as  to  stoppage  in  transitu  is  not  founded  on  any 
contract  between  the  parties  :  it  is  not  founded  on  any  ethical 
principle  ;  but  it  is  founded  upon  the  custom  of  merchants.  The 
right  to  stop  in  transitu  was  originally  proved  in  evidence  as  part 
of  the  custom  of  merchants  ;  but  it  has  afterwards  been  adopted 
as  a  matter  of  principle,  both  at  law  and  in  equity.  It  is  analogous 
to,  but  not  the  same  as,  the  right  of  an  unpaid  vendor  to  retain  the 
goods  when  the  purchaser  has  become  insolvent.  If  there  has 
been  a  delivery  of  goods  to  the  vendee  and  an  appropriation  of 
them  to  his  own  use,  the  right  of  stoppage  does  not  exist :  in  a 
case  of  that  kind  the  property  in,  and  the  possession  of,  the  goods 
have  passed  to  the  vendee  ;  but  where  the  goods  are  in  the  course 
of  transit  from  the  vendor  to  the  vendee,  although  the  property 
has  passed  to  the  vendee,  and  although  he  has  the  constructive 
possession  of  them,  the  right  to  stop  prevails.  Where  the  goods 
have  been  appropriated  by  the  vendor,  and  have  been  delivered  by 
him  to  a  carrier  to  be  transmitted  to  the  vendee,  a  constructive 
possession  exists  in  the  vendee  :  nevertheless,  whilst  the  goods  are 
in  the  hands  of  the  carrier,  they  are  in  the  course  of  transit,  and 
the  right  of  stoppage  may  arise.  There  is  another  kind  of  con- 
structive possession  by  the  vendee  ;  that  is,  when  the  goods  have 
been  delivered  by  the  carrier,  and  have  reached  the  hands  of  an 
agent  to  the  vendee  to  be  held  at  his  disposal.  When  the  goods 
are  in  actual  transit,  hardly  any  difficulty  occurs  in  determining 
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the  rights  of  tho  parties.  But  there  may  be  a  difficulty,  when  the 
goods  are  in  tho  hands  of  an  agent  to  be  held  by  him  at  the 
disposal  of  the  vendee  :  the  goods  may  not  have  reached  the  end 
of  the  transit  as  originally  contem[)latod,  they  may  have  come  only 
to  an  intorniodiato  stage.  Tho  question  is  not  necessarily  solved  by 
what  was  said  before  the  contract  was  entered  into  ;  but  what  was 
said  may  be  a  material  fact  to  be  considered,  because  it  may 
determine  where  the  transit  ended.  I  think  that  the  definition  of 
the  trans/'tus  is  well  given  in  Abbott  on  Merchant  Ships  and 
Seamen,  part  3,  ch.  9,  p.  374  [5th  ed.],  and  part  4,  ch.  10,  p.  409 
[12th  ed.]  (Part  III.  ch.  IX.,  p.  G79,  13th  ed.)  :  the  principle  is 
there  stated  in  the  following  term  :  '  Goods  are  deemed  to  be  in 
transitu  not  only  while  they  remain  in  the  possession  of  the  carrier, 
whether  by  water  or  land,  and  although  such  carrier  may  have 
been  named  and  appointed  by  the  consignee  ;  but  also  when  they 
are  in  any  place  of  deposit  connected  with  the  transmission  and 
delivery  of  them,  and  until  they  arrive  at  the  actual  or  constructive 
possession  of  the  consignee.'  It  is  clear  that  the  author,  in  the 
latter  part  of  this  definition,  is  alluding  to  the  second  kind  of  con- 
structive possession  :  if  the  wording  of  the  latter  clause  may  be 
enlarged,  I  should  prefer  it  to  stand  thus  :  '  But  also  when  they 
are  in  any  place  of  deposit  connected  with  the  transmission  and 
delivery  of  them,  having  been  there  deposited  by  the  person  who 
is  carrying  them  for  the  purposes  of  transmission  and  delivery, 
until  they  arrive  at  the  actual  possession  of  the  consignee,  or  at 
the  possession  of  his  agent,  who  is  to  hold  them  at  his  disposal  and 
to  deal  with  them  accordingly  "  (Kendal  v.  Marshall,  Stevens  and 
Co.  (1883),  11  Q.  B.  D.  356,  at  pp.  364,  365  :  Brett,  L.J.).  (187) 
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(187)  The  plaintiffs  at  Montreal  having  sold  goods  on  credit  to  H.  &  Co., 
living  at  Meat'ord,  shij)i)ed  them  by  the  Grand  Trunk  Railway  to  Toronto,  and 
thence  by  defendants'  railway  to  CoUingwood.  While  they  were  at  Colling- 
wood,  defendants  received  notice  of  stoppage  m  transitu,  but  they  delivered  the 
goods  to  H.  &  Co.,  who  were  found  by  the  jury  to  have  been  insolvent  at  the 
time  of  the  notice,  and  the  plaintiffs  thereupon  brought  trover  : — Held,  that 
the  action  would  not  lie,  for  the  goods  by  the  sale  and  delivery  to  the  carrier 
were  at  the  purchaser's  risk,  and  the  stoppage  in  transitu,  did  not  give  the 
plaintiffs  the  right  of  property  and  possession  necessary  to  maintain  trover 
{Child^  d  al  V.  N.  R.  C,  25  U.'C.  Q.  B.  165). 

"  The  carrier  cannot  alter  his  position  from  that  of  a  mere  carrier  and  under- 
take to  hold  the  cargo  for  the  consignee,  unless  something  equivalent  to  an 
attornment  is  shewn  on  the  carrier's  part  so  that  he  has  altered  his  position 
and  holds  the  goods  in  another  capacity,  tlie  transitus  is  not  at  an  end " 
{Hagarty,  C.J.O.,  in  McLean  v.  Breithatipt,  12  0.  A.  R,  390). 

"  The  result  of  the  authorities  is  clearly  that  the  vendor  has  a  right  to  stop 
in  tramitu  until  the  goods  have  actually  got  home  into  the  hands  of  the 
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"  It  has  often  boon  said  that  it  is  difficult  to  explain  the  frround 
upon  which  the  right  of  stoppage  hi  transitu  restii..   An  explanation 
of  the  doctrine  is  given  in  the  judgment  of  Lord  Ahimjer,  C.B.,  in 
Gibson  V.  Carntthers  (1841),  8  M.  &  W.  321,  at  p.  33G.   The  right 
of  stoppage  in  transitu  is  founded   upon   inorcantile  rules  and  is 
borrowed  from  the  custom  of  merchants  ;  from  their  custom  it  has 
been  engrafted  upon  the  law  of  England.     The  doctrine  was  at 
variance  with  the  principles  of  the  civil  law,  which  laid  down  that 
although  the  goods  had  been  sold  upon  credit,  and  although  the 
goods   wore   in   the   possession   of   the   vendee,    there   might   bo 
recaption  by  the  vendor  if  the  vendee  became  insolvent.     But 
according  to  the  rules  as  to  stoppage  in  transitu  the  goods  can  be 
stopped  only  whilst  they  are  passing  through  channels  of  com- 
munication for  the  purpose  of  reaching  the  hands  of  the  vendee. 
This  doctrine  was  adopted  by  tlie  Court  of  Chancery ;  and  after- 
wards by  Courts  of  Common  Law.     It  is  difficult  to  say  how  long 
the  transit  of  goods  continues  ;  but  it  is  a  rule  accepted  by  English 
law  that  they  can  be  stopped  only  during   their  transit  to  the 
vendee,  and  it  is  not  to  bo  forgotten  that  stoppage  in  transitu  is  an 
expansion  of  the  ordinary  rights  of  a  vendor.     The  nature  of  the 
transit  is  explained  by  the  passage  which  Brett,  L.J.,  has  read 
from  Lord  I'enterden's  work.     It  is  there  pointed  out  that  the 
goods  are  in  transit  until  they  reach  the  actual  or  constructive 
possession  of  the  consignee.     The  transit  is  at  an  end  when  the 
vendee  takes  actual  possession  of  them  ;  it  is  at  an  end  when  some 
person  acting  on  behalf  of  the  vendee  receives  them  from  a  carrier. 
The  latter  is  an  instance  of  constructive  possession"   (ibid.,   at 
pp.  368,  369  :  Bowen,  L.J.). 
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(e)  Doctrine  construed  favourably  to  the  Unpaid  Vendor. 

"  The  doctrine  of  stoppage  in  transitu  has  always  been  construed 
favourably  to  the  unpaid  vendor.  The  rule  as  to  its  application 
has  been  often  stated.  When  the  goods  have  not  been  delivered  to 
the  purchaser  or  to  any  agent  of  his  to  hold  for  him  otherwise 
than  as  a  carrier,  but  are  still  in  the  hands  of  the  carrier  as  such  and 
for  the  purposes  of  the  transit,  then,  although  such  carrier  was  the 
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purchaser  or  of  some  one  who  receives  them  in  the  character  of  his  servant  or 
agent.  That,  as  laid  down  in  Ex  parte  Rosevear  China  Clay  Co.,  11  Ch.  D.  560, 
and  referred  to  in  Kendall  v.  Marshall,  is  the  cardinal  principle.  In  order  that 
the  vendor  hould  have  lost  that  right,  the  goods  must  be  in  the  liands  of  the 
purchaser,  or  of  some  one  who  can  be  treated  as  liis  servant  or  agent,  and  not 
in  the  hands  of  a  mere  intermediary  "  (ibid. :  Burton,  J.A.  ;  and  see  IFiley  v. 
Smith,  2  S.  C.  R.  1  ;  McDonald\.  McPhmon,  12  S.  C.  R.  416). 
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purchaser's  agent  to  accept  delivery  so  as  to  pass  the  property, 
nevertheless  the  goods  are  in  transitu  and  may  be  stopped.  There 
has  been  a  difficulty  in  some  cases  where  the  question  was  whether 
the  original  transit  was  at  an  end,  and  a  fresh  transit  had  begun. 
The  way  in  which  that  question  has  been  dealt  with  is  this  :  where 
the  transit  is  a  transit  which  has  been  caused  either  by  the  terms 
of  the  contract  or  by  the  directions  of  the  purchaser  to  the  vendor, 
the  right  of  stoppage  in  transitu  exists  ;  but  if  the  goods  are  not 
in  the  hands  of  the  carrier  by  reason  either  of  the  terms  of  the 
contract  or  of  the  d'-ections  of  the  purchaser  to  the  vendor,  but 
are  in  transitu  afterwards  in  consequence  of  fresh  directions  given 
by  the  purchaser  for  a  new  transit,  then  such  transit  is  no  part  of 
the  original  transit,  and  the  right  to  stop  is  gone.  So  also,  if  the 
purchaser  gives  orders  that  the  goods  shall  be  sent  to  a  particular 
place,  there  to  bo  kept  till  he  gives  fresh  orders  as  to  their  destina- 
tion to  a  new  carrier,  the  original  transit  is  at  end  when  they  have 
reached  that  pi>>ie,  and  any  further  transit  is  a  fresh  and  Midepen- 
dent  transit "  {Bcthell  v.  Clark  (1888),  20  Q.  B.  D.  G15,  at  p.  G17  : 
Lord  Esher,  M.R.). 

"The  law  appears  to  their  lordships  to  be  very  clearly  and 
accurately  laid  down  by  the  Master  of  the  Rolls  in  the  case  of 
Bethell  v.  Clark  (1888),  20  Q.  B.  D.  615  "  {Lyons  v.  Iloffnung 
(1890),  15  App.  Cas.3i)l,at  p.  397  :  Lord  IlerscMl,  delivering  tho 
judgment  of  the  Judicial  Committee). 

( f )  The  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71).  (188) 
'  Part  IV. 

-  Rights  of  Unpaid  Seller  against  the  Goods. 

"  Unpaid  Seller  "  and  "  Seller  "  defined. 

Section  38. — (1.)  The  seller  of  goods  i?  deemed  to  he  an  "  un- 
paid seller  "  within  the  meaning  of  this  Act — 

(a.)  When  the  whole  of  the  price  has  not  been  paid  or  tendered  ; 

(6.)  When  a  bill  of  exchange  or  other  negotiable  instrument  has 
been  received  as  conditional  payment,  and  the  condition 
on  which  it  was  received  has  not  been  fulfilled  by  reason 
of  the  dishonour  of  the  instrument  or  otherwise. 


Canadian  Cases. 

(188)  An  Act  respecting  Conditional  Sales  of  Chattels,  R.  S.  0.,  1897,  c.  149, 
and  62  Vict.  New  Brunswick,  114. 

An  Act  respecting  Mortgages  and  Sales  of  Personal  Property,  R.  S.  0,,  1897, 
c.  148. 


L.B. 
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(2.)  7u  ^/t/s  part  of  this  Act  tho  term  "seller"  includes  any 
person  who  is  in  tho  position  of  a  seller,  as,  for  instance,  an  a^ent 
of  the  seller  to  whom  the  bill  of  lading  has  been  indorsed,  or  a 
consignor  or  agent  who  has  himself  paid,  or  is  directly  responsible 
for,  the  price. 

See  also  definition  Oi'  "  seller," ;)()5/,  p.  720,  s.  02  (1). 

As  to  the  meanings  of  the  ox])ressions  "  deemed  to  be,"  "  in- 
cludes," and  "  means,"  s  20  ante,  pp.  180,  187,  lt)0,  445,  482. 

Implied  rights  of  Unpaid  Seller, 

Section  39. — (1.)  Subject  to  the  provisions  of  this  Act,  and  of 
any  statute  in  that  behalf,  notivithstandinf)  that  the  properly  in  the 
goods  mai/  have  jmssed  to  the  huijer,  the  unpaid  seller  of  goods,  as 
such,  has  by  implication  of  law — 

(a.)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price 
while  he  is  in  possession  of  them  ; 

(?(.)  In  case  of  the  insolvency  [see  post,  p.  720,  s.  02  (3)]  of 
the  buyer,  a  right  of  stopping  the  goods  in  transitu  after 
he  has  parted  with  tho  possession  of  them  ; 

(c.)  A  right  of  re-sale  as  limited  by  this  Act. 

(2.)  Wliere  the  property  in  goods  has  not  passed  to  the  huyer,  the 
unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right  of  with- 
holding delivery  similar  to  and  co-extensive  with  his  rights  of  lien 
and  stoppage  in  transitu  where  the  property  has  passed  to  the 

buyer. 

*  «  »  *  « 

Stoppage  in  transitu.  (189) 

Section  44.  Subject  to  the  provisions  of  this  Act,  when  the 
buyer  of  goods  becomes  insolvent,  the  unpaid  seller  who  has  parted 

Canadian  Cases. 

The  Sale  of  Goods  Ordinance,  Consolidated  Ordinance  of  the  N.  W. 
Territories  of  Canada,  1898,  c.  39. 

An  Act  for  codifying  the  law  relating  to  the  Sale  of  Goods,  Statutes  of 
Manitoba,  59  Vict.  c.  25,  and  Amending  Act,  62  &  63  Vict.  c.  36. 

An  Act  for  codifying  the  law  relating  to  the  Sale  of  Goods,  R.  S.  B.  C, 
c.  169. 

The  statute  law  of  Manitoba,  the  North  West  Territories,  and  British 
Columbia  is  taken  from  the  English  Sale  of  Goods  Act,  66  &  57  Vict.,  and  is 
substantially  the  same. 

(189)  "  The  question  in  this  case  is  as  to  the  exercise  of  the  right  of  stoppage 
in  tramitu,  and  the  specific  point  is,  whether  or  not  the  transit  was  at  an  end 
when  the  vendor  stopped  the  goods.  In  Lyons  v.  Hqffnung,  15  App.  Cas.  391, 
the  Judicial  Committee  of  the  Privy  Council  adopted  the  following  from 
Lord  Esher,  in  Bethell  v.  Clark,  20  C^.  B.  D.  6 J  5,  respecting  the  continuance,  and 
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Canadian  Cases. 

dL'termination  of  the  transit :  '  When  the  goods  have  not  been  di'livered  to 
the  purchaser,  or  to  any  agent  of  his  to  hold  for  him  otherwise  than  as  a 
carrier,  but  are  still  in  the  hands  of  the  cjirrier  as  such  and  for  the  purposes  of 
the  transit,  then,  althougli  such  carrier  was  the  purchaser's  agent  to  accept 
delivery  so  as  to  pass  the  property,  nevertheless  the  goods  are  in  transitu,  and 
may  be  stopped.'  It  is,  of  course,  clear  that  the  mere  arrival  of  the  goods  at 
the  place  of  destination  does  not  end  the  transit.  There  must  be  a  delivery, 
actual  or  constructive,  as  between  the  carrier  and  the  consignee.  Such 
delivery  may  be  at  the  place  of  original  destination,  or  even  (hy  agreement  of 
carrier  and  consignee)  before  the  goods  reach  such  place  "  (Mollison  v.  Lockhart, 
30  N.  B.  R.,  at  pp.  401,  403  :  King,  J.). 

"  That  the  vendor  has  a  right,  if  unpaid  and  if  the  vendee  be  insolvent,  to 
retake  the  goods  before  they  are  actually  delivered,  is  a  principle  too  clear  to 
admit  of  any  doubt"  (Richardson  v.  Twining,  2  Geldert  &  Oxley  N.  S.  Reps., 
at  p.  283  :  Desbnrres,  J.). 

"  I  am  unable  to  see  that  this  case,  under  the  facts  admitted,  where  the 
delivery  was  to  the  carrier  by  the  consignor  who  had  sold  the  goods  to  the 
consignee,  to  whom  by  the  terms  of  the  bill  of  lading  they  were  to  be  delivered 
and  who  was  to  pay  the  freight,  and  who  was,  in  fact,  the  owner  of  the  goods 
at  the  time  of  the  loss  complained  of,  is  not  the  ordinary  case  where  the 
consignee  is  the  person  entitled  to  bring  the  action,  and  I  am  of  opinion  that 
there  is  nothing  here  to  show  a  special  contract  on  which  the  ijlaintiff  can 
maintain  the  action "  (Adama  v.  Crosby,  2  Russell  &  Geldert,  at  p.  337  : 
Wetherbe,  J.). 

A  delivery  to  the  carrier,  when  in  accordance  with  directions  of  purchaser, 
is  a  delivery  to  the  purchaser  {Taylor  v.  The  Victoria  Go-operaiive  Store  Co., 
26  N.  S.  Reps.  223  ;  Trueman  v.  Bain,  25  N.  B.  Reps.  298). 

"Further  consideration  has  satisfied  me  that  when  goods  have  reached 
their  place  of  destination,  and  have  been  delivered  by  the  consignor  to  the 
consignee,  who  has  bonded  tliein  in  his  own  name,  and  who  has  sold  and 
delivered  part  of  the  same  consignment  of  goods,  the  transitus  tnust  be 
considered  at  an  end.  I  have  used  the  word  delivered  by  the  consignor  to  the 
consignee  in  the  sense  that  the  consignor  has  performed  his  contract  by 
bringing  the  goods  to  their  place  of  destination,  and,  as  in  this  case,  has  been 
paid  his  freight,  so  that  he  has  no  lien  on  them  "  ( IViley  v.  Smith,  2  S.  C.  R. 
10  :  Sir  JFm.  B.  Richards,  C.J.). 

"  The  tra^isitus,  so  far  as  the  carrier  was  concerned,  was  clearly  at  an  end, 
and  although  the  consignee  may  not  have  had  the  actual  corporal  possession 
of  the  goods,  I  think  entering  the  goods  at  the  Custom  House,  warehousing 
them  under  the  Revenue  warehousing  system,  and  giving  his  bond  for  the 
duties,  thereby  satisfying  all  the  requirements  of  the  law,  was  an  acceptance  of 
the  goods  by  the  consignee,  and  equivalent  to  taking  actual  possession  of  them, 
and  the  warehouse  became  the  warehouse  of  the  vendee  as  between  him  and 
the  vendor,  and  that  consequently  the  transitus,  so  far  as  the  vendor  was 
concerned,  was  at  an  end  and  his  right  of  stoppage  ceased  to  exist "  {ibid. : 
Ritchie,  J.).    See  judgment  of  Strong,  J.,  ante,  p.  507. 

"  By  the  acceptance  of  goods,  the  property  becomes  vested  in  the  purchaser 

from  the  time  of  their  delivery  to  the  carrier,  and  whatever  right  of  action 

the  seller  had  under  the  bill  of  lading  in  respect  of  the  goods  up  to  the  time 

of  acceptance,  passed  upon  acceptance  by  the  purchaser  to  him  "  {Langdon  v. 

Robertson,  13  0.  R.  508  :  Cameron,  C.J.    See  also  Friendly  v.  Canada  Tramit 

Co.,  10  0.  R.  756).   u      , 
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with  tho  possession  of  tho  jroods  lias  tho  ri^rlit  of  stoppiiiff  them  in 
transitu,  that  is  to  say,  ho  may  resumo  possession  of  tlie  floods  as 
long  as  thoy  are  in  tho  course  of  transit,  and  may  retain  them  until 
payment  or  tender  of  tho  price. 

When  Goods  are  deemed  to  he  in  course  of  Transit. 

Section  45. — (1.)  Goods  aro  deemed  to  he  in  tho  course  of  transit 
from  the  time  they  are  delivered  to  a  carrier  by  land  or  water,  or 
other  bailee  for  the  purpose  of  transmission  to  tho  buyer,  until  tho 
buyer,  or  his  agent  in  that  behalf,  takes  delivery  of  them  from  such 
carrier  or  other  bailee. 

(2.)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of 
the  goods  before  their  arrival  at  the  appointed  destination,  tho 
transit  is  at  an  end. 

(3.)  If,  after  the  arrival  of  the  goods  at  tho  appointed  destina- 
tion, the  carrier  or  other  bailee  acknowledges  to  the  buyer,  or  his 
agent,  that  he  holds  the  goods  on  his  behalf  and  continues  in 
possession  of  them  as  bailee  for  the  buyer,  or  his  agent,  the  transit 
is  at  an  end,  and  it  is  immaterial  that  a  further  destination  for  the 
goods  may  have  been  indicated  by  the  buyer. 

(4.)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or 
other  bailee  continues  in  possession  of  them,  tho  transit  is  not 
deemed  to  he  at  an  end,  even  if  the  seller  has  refused  to  receive 
them  back. 

(5.)  When  goods  are  delivered  to  a  ship  chartered  by  the  buyer 
it  is  a  question  depending  on  the  circumstances  of  the  particular 
case,  whether  they  are  in  the  possession  of  the  master  as  a  carrier, 
or  as  agent  to  the  buyer. 

(6.)  Where  the  carrier  or  other  bailee  wrongfully  refuses  to 
deliver  the  goods  to  the  buyer,  or  his  agent  in  that  behalf,  the 
transit  is  deemed  to  be  at  an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made  to  the 
buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may 
be  stopped  in  transitu,  unless  such  part  delivery  has  been  made 
under  such  circumstances  as  to  show  an  agreement  to  give  up 
possession  of  the  whole  of  the  goods. 

•       How  Unpaid  Seller  may  Exercise  his  Right  of  Stoppage 

in  Transitu.  (190) 
Section  46. — (1.)  The  unpaid  seller  may  exercise  his  right  of 
stoppage  in  transitu  either  by  taking  actual  possession  of  the  goods, 

Canadian  Cases. 
(190)  McDonald  v.  McPherson,  12  S.  C.  R.  416,  ante,  p.  719.  '  s 
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or  by  giving  notice  of  bis  cliiim  to  tho  carrier  or  other  bailee  in 
whoso  possession  the  goods  are.  Sucli  notice  may  be  given  either 
to  tho  person  in  actual  possession  of  the  goods,  or  to  his  principal. 
In  tho  latter  case  tho  notice,  to  bo  effectual,  must  bo  given  at 
such  time  and  under  such  circumstances  that  the  j)rincipal,  liy 
tho  exercise  of  reasonable  diligence,  may  communicate  it  to  his 
servant  or  ag(^nt  in  time  to  prevent  a  delivery  to  the  buyer. 

(2.)  When  notice  of  stoppage  in  transitu  is  given  by  tho  seller 
to  the  carrier,  or  other  bailee  in  possession  of  the  goods,  he  must 
re-deliver  the  goods  to,  or  according  to  tho  directions  of,  the  seller. 
The  expenses  of  such  rc-delivcry  must  bo  borne  by  tho  seller. 


to  the 
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made 
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IIow  lie-Sale  hy  Buyer  affects  Right  to  Stop  in  Transitu. 

Section  47.  Subject  to  the  provisions  of  this  Act,  the  unpaid 
seller's  right  of  lion  or  retention  or  stoppage  in  transitu  is  not 
affected  by  any  sale,  or  other  disposition  of  the  goods  which  the 
buyer  may  have  made,  unless  the  seller  has  assented  thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been 
lawfully  transferred  to  any  person  as  buyer  or  owner  of  the  goods, 
and  that  person  transfers  tho  document  to  a  person  who  takes  the 
document  in  good  faith  and  for  valuable  consideration,  then,  if 
such  last -mentioned  transfer  was  by  way  of  sale  tho  unpaid  seller's 
right  of  lion  or  retention  or  stoppage  in  transitu  is  defeated,  and  if 
such  last-mentioned  transfer  was  by  way  of  pledge  or  other 
disposition  for  value,  the  unpaid  seller's  right  of  lien  or  retention 
or  stoppage  hi  transitu  can  only  be  exercised  subject  to  the  rights 
of  tho  transferee.  (191) 

As  to  a  pledge  of  "  a  document  of  title  to  goods,"  see  ante, 
pp.  137,  188  ;  and  as  to  a  pledge  of  a  bill  of  lading,  see  ante, 

p.  G31. 

Interpretation  of  Terms. 

Section  62. — (1.)  In  this  Act,  unless  the  context  or  subject 
matter  otherwise  requires,  (ijiter  alia) — 

"  Buyer  "  means  a  person  who  buys  or  agrees  to  buy  goods  : 
"  Delivery  "  means  voluntary  transfer  of  possession  from  one 

person  to  another  : 
"  Document  of  title  to  goods  "  has  the  same  meaning  as  it  has  in 

the  Factors  Acts.     [See  the  Factors  Act,  1889,  s.  1  (4), 

ante,  p.  188.] 

Canadian  Cases. 

(191)  If  before  the  notice  to  stop  is  received,  the  hill  of  lading  haa  been 
indorsed,  and  notice  given  to  the  carrier  of  such  indorsement,  the  notice  of 
stoppage  is  insufficient  {Clementson  v.  Grand  Trunk  Bail.  Co.,  42  U.  C.  Q.  B. 
263). 
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"  Goods  "  include  nil  chattols  personal  other  than  things  in  action 

and  money  : 
"  Property "  means   the   general   property  in   goods,  and   not 

merely  a  special  property  : 
"  Sale "  includea  a   bargain   and   sale  as   well  as  a  sale  and 

delivery  ; 
"  Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods. 

(2.)  A  thing  is  (Z^'^nu'rf  to  he  done  "in  good  faith"  within  the 
meaning  of  this  Act  when  it  is  in  fact  done  honestly,  whether  it 
be  done  negligently  or  not. 

(3.)  A  person  is  deemed  to  he  insolvent  within  the  meaning  of 
this  Act  who  either  has  ceased  to  pay  his  debts  in  the  ordinary 
course  of  business,  or  cannot  pay  his  debts  as  they  become  due, 
whether  he  has  committed  an  act  of  bankruptcy  or  not. 

As  to  the  meanings  of  the  expressions  *' means,"  "  includes," 
♦'  deemed  to  bo,"  see  ante,  pp.  180,  187,  196,  445,  482. 

N.B. — The  words  above  printed  in  italics  are,  of  course,  not  so  printed  in 
the  copy  of  the  Queen's  printers  ;  it  is  merely  to  call  special  attention  to  thcni 
that  they  are  so  printed  here. 

Section  63.  This  Act  shall  come  into  operation  on  the  first  day 
of  January  one  thousand  eight  hundred  and  ninety-four. 
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SEC^TION  XXI. 

LIEN. 

(a)  Dejluition  of  Lien,  p.  727. 

(h)  The  Ithjht  of  Lien,  on  u-hal  Foitnthtt,  p.  728. 

(c)  Itulomee  of  J! ill  of  Laditnj  without  Notice  of  Charter-party,  p.  730. 

(d)  Railway  Clauses  Consolidation  Act,  1845,  «.  97,  p.  731. 

(e)  Cloak  Room  Charyes,  p.  732. 

(/)  Cesser  Clause  in  Cliartcr-party,  p.  732. 

(y)  Abandonment  of  Lien,  p.  734, 

(/t)  Merchant  Shipping  Act,  1894,  Part  VIL,  p.  735. 


(a)  Definition  of  Lien.  (192) 

Lien  either  arises  from  the  usafro  of  trade,  or  is  given  by  an 
express  contract.     It  is  the  right  of  a  creditor  to  retain  the  goods 


Ctmadian  Cases. 

(192)  The  plaintiffs  in  October  shipped  ninety-two  tons  of  pig  iron,  on  tho 
defendant's  vessel  at  Montreal,  to  be  carried  to  Hamilton.  She  accidentally 
caiijjht  fire  in  the  canal  on  her  voyage,  and  was  destroyed,  and  the  iron  sank. 
The  vessel  was  insured  but  not  the  cargo,  and  the  inspector  of  the  insurance 
company,  after  consultation  with  the  captain,  made  a  contract  for  raising  the 
hull,  machinery,  and  cargo.  The  iron  was  piled  up  at  the  lock  ready  for 
shipping  in  the  spring,  and  was  then  sent  on,  but  defendant  claimed  a  lien 
upon  it  for  a  portion  of  the  expenses  incurred  in  raising  the  hull  and  engine  : 
— Held,  that  there  was  no  such  lien  ;  that  the  services  rendered  could  not  be 
considered  as  in  the  nature  of  salvage  service,  or  general  average,  the  iron  not 
being  in  danger  of  destruction  or  loss  {Gurney  v.  McKay,  37  U.  C.  Q.  B.  324). 

"  The  first  question  whicli  arises  is,  wliether  at  the  time  of  the  alleged 
refusal  the  defendant  had  a  right  to  detain  the  iron  against  the  plaintiffs. 
The  decision  of  this  question  must  depend  on  the  fact  whether  or  not,  as  in 
Wakefield  v.  Ihown,  43  L.  J.  0.  P.  222,  at  the  time  of  the  refusal  the  defendant 
or  his  piincii)al3,  was  or  were  in  the  condition  of  a  person  or  persons  having  a 
lien  on  the  goods.  The  doctrine  of  lien  originated  in  certain  jirinciples  of 
the  common  law,  Ijy  which  a  party  who  was  compelled  t(j  receive  the  goods  of 
another  was  entitled  to  retain  them  for  his  indenmity.  Tims,  carriers  and  inn- 
keepers had,  by  the  common  law,  a  lien  on  the  goods  entrusted  to  their  charge. 
The  rescuer  of  goods  from  perils  of  the  sea  has,  on  grounds  of  public  policy, 
a  lien  at  common  law  for  salv.ige.  And  it  is  a  principle  that  when  a  person 
has  bestowed  labour  and  skill  in  the  alteration  and  imjirovenient  of  the 
properties  of  the  subject  delivered  to  him,  he  has  a  lien  on  it  for  his  charge. 
But  here  the  rule  appears  to  stop,  and  not  include  cases  wherein  expense 
has  been  bestowed  upon  the  object  claimed  to  be  retainet  without  producing 
any  alteration  in  it.    It  is  not  claimed  by  the  defendant  that  there  was  any 
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nntil  his  debt  is  paid  or  satisfied.  See  ante,  p.  132,  fyhaptor  V. — 
Pledges;  Section  I. — Definition  of  Lien:  and  ante,  p.  593, 
Section  XV.-— Passengers'  Luggage,  (e)  Lien  on  Luggage. 


i-:i 


(b)  The  Bight  of  Lien,  on  what  Founded. 

The  right  of  lien  is  not  founded  on  jiro/wrfi/  in  Iiini  wlio  sets  it 
up,  but  supposes  the  property  to  l»e  in  some  other  person. 

Lien  at  law  exists  only  in  cases  wliere  the  party  entitled  to  it 
has  the  possess/on  of  the  goods  ;  and  if  he  once  part  with  the 
possession  after  the  lien  attaches,  the  lien  is  gone. 

Canadian  Cases. 

express  promise  to  pay  for  the  disputed  services,  or  any  ngreeiiient  for  a  lien 
till  payment ;  but  it  is  contended  on  the  facta  shown  that  the  law  infers  the 
promise,  and  gives  the  right  of  lien— the  service  having  been  one  in  the  nature 
of  salvage,  or  for  which  a  claim  may  be  made  as  on  a  general  average.  No 
man  has,  as  a  rule,  the  right  to  force  services  on  another,  and  by  detention  of 
goods  or  otherwise  compel  tliat  other  to  pay  for  them.  One  well  recognised 
exception  is  maritime  salvage,  another  is  general  average.  Princijiles  of 
public  policy  and  commercial  necessity  support  these  exceptions.  If  the 
property  of  an  individual  on  land  be  exposed  to  the  greatest  peril,  and  be 
saved  by  the  voluntary  exertions  of  any  person  whatever  ;  if  valuable  goods 
be  rescued  from  a  house  in  flames,  at  the  imminent  hazard  of  life  by  the  salvor, 
no  remuneration  in  the  shape  of  salvage  is  allowed.  The  net  is  highly 
meritorious,  and  the  service  is  as  great  as  if  rendered  at  sea.  Yet  the  claim 
for  salvage  could  not,  perhaps,  be  supported.  It  is  certainly  not  ma<le.  Let 
precisely  the  same  service,  at  precisely  the  same  hazard,  be  rendered  at  sea, 
and  a  very  ample  reward  will  be  bestowed  in  Courts  of  Justice. 

"  Now,  for  the  present,  conceding  that  services  performed  in  one  of  the 
canals  of  the  river  St.  Lawrence  are  to  have  some  weight,  and  to  be  followed 
by  the  same  consequences  as  to  the  rights  and  liabilities  of  the  parties  and 
their  property  as  if  rendered  at  sea,  I  shall  proceed  to  inquire  whether, 
according  to  the  principles  of  maritime  law,  the  services  relied  on  here  can  be 
claimed  as  salvage  services.  The  grounds  on  which  salvage  services  rest  are 
a  marine  peril,  voluntary  service,  and  success.  In  this  case,  there  was 
voluntary  service  and  success,  but  the  inquiry  remains  whether  there  was  a 
marine  peril.  It  is  an  absolute  pre-requisite  that  the  cargo  should,  at  the 
time  of  the  service,  be  actually  or  prospectively  in  danger  of  destruction. 

"  It  is  not  shown  here  by  any  witness  that  the  vessel  took  fire  on  the  river, 
and  was  for  the  safety  of  the  cargo  driven  into  the  canal  as  a  place  for  the 
safety  of  the  cargo,  and  this,  I  take  it,  is  a  plain  distinction  between  this  case 
and  the  case  of  Rogers  v.  Hooker,  15  U.  C.  Q.  B.  63,  relied  upon  by  the 
defendant's  counsel  as  an  authority  in  his  favour. 

"It  does  not  appear  that  the  pig  iron  if  allowed  to  remain  in  the  canal  would 
have  been  either  destroyed  or  lost,  and  there  was  no  witness  who  so  testified, 
and  for  this  reason  the  claim,  if  any,  of  the  defendant  to  a  lien  must,  I  think,  be 
rested  on  some  other  ground  tlian  maritime  salvage  "  {ibid. :  Harrison,  C. J.). 

There  can  be  no  appropriation  by  way  of  lien  of  chattels  susceptible  of 
delivery,  which  will  prevail  against  other  persons,  without  a  delivery  good 
at  common  law  {Malcolm  v,  Harniahf  27  N.  S.  Reps.  262). 
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1.  "  Neither  ot  thorn  [the  right  of  stopping  goods  in  transitu, 
and  the  nature  and  principle  of  liens]  is  founded  on  property  ; 
but  they  necessarily  suppose  the  property  to  be  in  some  other 
person,  and  not  in  him  who  sets  up  either  of  these  rights.  They 
are  qualified  rights,  which  in  given  cases  may  be  exercised  over 
the  property  of  another  :  and  it  is  a  contradiction  in  terms  to  say 
a  man  has  a  lien  upon  his  own  goods,  or  a  riglit  to  stop  his  own 
goods  in  transitu.  If  the  goods  be  his,  he  has  a  right  to  the 
possession  of  them  whether  they  bo  in  transitu,  or  not :  he  has  a 
right  to  sell  or  dispose  of  them  as  he  pleases,  without  the  option  of 
any  other  person :  but  ho  who  has  a  lien  only  on  goods,  has  no 
right  so  to  do  ;  ho  can  only  retain  them  till  the  original  price 
be  paid"  (Lickbarroio  v.  Mason  (171)3),  G  East,  20  n.,  at  p.  27  : 
Bnllsr,  J.). 

2.  "  Liens  at  law  exist  only  in  cases  where  the  party  entitled  to 
them  has  the  possession  of  the  goods ;  and  if  he  once  part  with 
the  possession  after  the  lien  attaches,  the  lien  is  gone  "  {id.). 

3.  "  The  right  of  lien  has  never  been  carried  further  than  while 
the  goods  continue  in  the  possession  of  the  party  claiming  it. 
Hero  the  goods  wore  shipped  by  the  order  and  on  account  of  the 
bankrupt,  and  ho  was  to  pay  the  expense  of  the  carriage  of  them 
to  London :  the  custody  therefore  was  changed  by  the  delivery  to 
the  captain.  Li  the  case  of  Kinlock  v.  Cralij  (1781)),  3  T,  It.  119, 
afterwards  in  Dom.  Proc.  (1790),  ibid.,  783,  where  I  had  the  mis- 
fortune to  differ  with  my  brethren,  it  was  strongly  insisted  that  the 
right  of  lien  extended  beyond  the  time  of  actual  possession  ;  but  the 
contrary  was  ruled  by  this  court  and  afterwards  in  the  House  of 
Lords :  though  there  the  factor  had  accepted  bills  on  the  faith 
of  the  consignments,  and  had  paid  part  of  the  freight  after  the 
goods  arrived  "  (Sweet  v.  Pym  (1800),  1  East,  4,  at  p.  5  :  Lord 
Kenyan,  C.J.). 

A  Carrier  has  a  Lien  for  his  Hire.  (193) 

Action  of  trover  against  the  defendant,  a  common  carrier,  for 
goods  delivered  to  him  to  carry,  etc.  Upon  not  guilty  pleaded, 
the  defendant  gave  in  evidence  that  he  offered  to  deliver  the  goods 
to  the  plaintiff,  if  he  would  pay  him  his  hire  ;  but  that  the  plaintiff 
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(193)  Where  a  vessel  carrying  goods  is  stranded  and  lost  by  stress  of 
weather,  the  master  may,  to  save  the  cargo,  employ  another  vessel  to  take  it 
to  the  place  of  destination,  and  the  owners  of  such  goods  will  be  liable  for  any 
extraordinary  expense  so  incurred  in  addition  to  the  freight  (Rogers  v.  Hooker, 
16  U.  C.  Q.  B.  63). 
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refused,  etc.,  and  tLcrcfore  he  rctuined  them.  And  it  was  ruled 
by  Holt,  C.J.,  that  a  carrier  may  retain  the  goods  for  his  hire 
(Skinner  v.  Upshaio  (1702),  2  Ld.  Raym.  752). 

A  Carrier  has  no  Lien  for  his  General  Balance. 

"The  Hen  claimed  by  the  carriers  for  their  general  balance  is 
not  founded  in  the  common  law ;  for  by  tlio  custom  of  the  realm 
a  common  carrier  is  bound  to  carry  the  goods  of  the  subject  for 
a  reasonable  reward  to  he  therefore  paid,  by  force  of  which  he 
has  a  lien  only  for  the  carriage  price  of  the  particular  goods  " 
(Rushforth  v.  Ilodfield  (1805),  6  East,  5115,  at  p.  525  :  Lord 
Ellenborough,  O.J.).  (194) 


wH- 


Right  of  Lien  gives  no  Right  to  Sell  the  Goods. 

"  Undoubtedly,  as  a  general  proportion,  a  right  c'^  lien  gives  no 
right  to  sell  the  goods  "  (Pothonier  v.  Daicson  (181'>;,  Holt  Rep. 
N.  P.  383,  at  p.  385:  Gibhs,  O.J.  See  also  pp.  '.35,  IGl,  173, 
17i,  2G2,  287). 


Right  of  Li.  "  nives  Carriers  an  Insurahle  Interest. 

See  ante,  p.  G80,  Section  XVII. — Damages,  and  the  case 
of  London  and  North  Western  Rail.  Co.  v.  Glg7i  (1859), 
1  E.  &  E.  G52. 


(c)  Indorsee  of  Bill  of  Lading  without  Notice  of  Charter-party. 

"A  bond  fide  indorsee  for  value  of  the  Mil  of  lading,  having  no 
knowledge  or  notice  of  the  charter-par/^)   or  that  the  cargo  was 
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(194)  A  shipowner's  lien  for  freight  extends  to  every  part  of  the  gootls 
belonging  to  eacli  consignee  ;  and  the  consignee  cannot  maintain  trover  for  a 
part  of  the  goods,  which  have  been  landed,  on  tendering  the  i'reight  thereon, 
though  the  amount  due  on  each  package  of  tJie  goods  may  be  ascertained  I'rom 
the  bill  of  lading.  As  a  general  rule,  the  bill  of  lading,  though  containing 
different  descriptions  of  goods  belonging  to  the  same  person,  is  considered  as 
an  entire  contract  {Neill  v.  Heed,  9  N.  B.  K.  24G). 

If  goods,  held  by  the  freight  agent  of  the  Intercolonial  Railway  for  non- 
payment of  the  freight,  are  replevied  by  the  owner,  the  agent  may  claim 
a  special  property  in  the  goods  under  tiie  Consol.  Statutes,  c.  37,  s.  203 
{Roive  v.  McEweii,  28  N.  B.  R.  86.  See  judgment  of  King,  J.,  in  Uwen  v. 
OiUerbridge,  26  S.  C.  R.  272,  ante,  p.  374). 
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subject  to  lien  for  any  freight  except  that  mentioned  in  the  hill  of 
lading,  and  not  acting  collusively,  is  entitled  to  the  goods  on 
payment  of  the  freight  stipulated  for  in  the  bill  of  lading,  and 
is  not  affected  by  the  greater  liability  of  the  indorser,  supposing 
such  liability  to  exist.  It  is  impossible  to  dirtinguish  the  case 
from  Gllkison  v.  MUldleton  (1857),  2  C.  B.  (n.s.)  134  "  {Foster  v. 
Colby  (1858),  3  H.  &  N.  705,  at  p.  715 :  Pollock,  C.B.). 

(d)  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20). 

Railway  Compa7iy\i  Right  to  Detain  and  Sell  Carriages  and  Goods 

for  Unpaid  Tolls. 

Section  97.  If,  on  demand,  any  person  fail  to  pay  the  tolls  duo 
in  respect  of  any  carriage  or  goods,  it  shall  be  lawful  for  tho 
company  to  detain  and  soil  such  carriage,  or  all  or  any  part  of 
such  goods,  or,  if  the  same  shall  have  been  removed  from  the 
premises  of  the  company,  to  detain  and  sell  any  other  carriages  or 
goods  within  such  premises  belonging  to  the  party  liable  to  pay 
such  tolls,  and  out  of  the  monies  arising  from  such  sale  to  retain 
the  tolls  payable  as  aforesaid,  and  all  charges  and  expenses  of  such 
detention  and  sale,  rendering  the  overplus,  if  any,  of  the  monies 
arising  by  such  sale,  and  such  of  the  carriages  or  goods  as  shall 
remain  unsold,  to  the  person  entitled  thereto,  or  it  shall  be  lawful 
for  the  company  to  recover  any  such  tolls  by  action  at  law. 
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Section  97  applies  to  Tolls  for  the  use  oftlie  Railway  only. 

"  The  defendants'  claim  to  detain  these  goods  is  based  on  s.  97 
of  8  Vict.  c.  20.  But  on  looking  at  that  section  it  is  clear  that  it 
refers,  not  to  charges  due  to  the  company  for  tho  conveyance 
by  them  of  goods  as  carriers,  but  to  the  case  of  goods  conveyed  in 
the  carriages  of  the  owners,  who  bargain  only  for  the  use  of  the 
company's  line.  This  is  clear,  if  s.  97  is  read  in  connection  with 
the  immediately  preceding  sections,  95  and  9(5,  which  relate 
evidently  to  such  tolls  only.  No  doubt  the  word  tolls  may 
sometimes  have  a  more  extensive  signification  given  to  it,  but  it 
here  means  only  tolls  in  the  proper  sense  of  the  word  ;  that  is  tolls 
paid  for  the  use  of  the  railway "  ( }Vallis  v.  London  and  South 
Western  Rail.  Co.  (1870),  L.  R.  5  Ex.  02,  at  pp.  G3,  04: 
Kelly,  C.B.). 

See  also  Manchester,  Shefield  and  Lincolnshire  Rail.  Co.  v. 
North  Central  Wagon  Co.  (1888),  13  App.  Cas.  554). 

As  to  the  meaning  of  tho  word  "  toll,"  see  ante,  p.  482, 
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(e)  Cloak  Boom  Charges. 

"  The  history  of  the  cloak  room  at  railway  stations  is  supplied  by 
the  Railway  and  Canal  Traffic  Act,  1851  [17  &  18  Vict.  c.  31] . 
There  [s.  2,  set  out  ante,  p.  445]  it  is  enacted  that  a  railway  com- 
pany shall  afford  roasonablo  facilities  for  receiving,  forwarding,  and 
delivering  traffic.  One  of  the  most  reasonable  of  such  facilities  is  the 
cloak  room  at  railway  stations,  which  has  been  long  established  in 
accordance  with  that  Act  of  Parliament.  The  cloak  room  at  Waterloo 
Station  existed  under  that  Act  of  Parliament,  and  it  is  said  the 
principle  that  applies  to  the  contract  of  carriage  applies  to  this  cloak 
room,  which  is  provided  by  the  company  as  part  of  the  reasonable 
facilities  for  the  traffic  on  the  line.  It  seems  to  me  that  that 
argument  is  a  sound  one,  and  that  the  same  principle  applies. 
The  lien  which  the  defendants  had  as  carriers  they  had  also  as 
owners  of  the  cloak  room,  and  they  were  entitled,  in  my  opinion, 
to  have  payment  of  their  charges  in  respect  of  the  machine  before 
delivery  to  the  plaintiffs  "  {Singer  Manufacturing  Co.  v.  London 
and  South  Western  Rail.  Co.,  [1894]  1  Q.  B.  833,  at  p.  83G  : 
Mathew,  J,). 

(f )  Cesser  Clause  in  Charter-party. 

"A  stipulation  for  the  cesser  of  liability  of  the  charterers  as 
soon  as  the  cargo  is  loaded,  if  it  stood  alone,  would  be  entirely 
in  favour  of  the  charterers,  and  is  one  which,  it  is  obvious,  the 
shipowner  would  not  agree  to,  unless  it  were  coupled  with 
something  else,  viz.,  that  the  master  and  owners  were  to  have 
a  lien  on  the  cargo  for  the  charter-party  freight.  Taking  the  two 
branches  of  the  clause  together,  what  is  their  true  construction  ? 
They  must  be  construed  according  to  the  rule  laid  down  in  Clink  v. 
Radford,  [1891]  1  Q.  B.  Cr>5.  "it  is  futile  now  to  say  to  this 
court  that  there  were  observations,  or  dicta,  or  even  decisions, 
before  that  case  which  are  not  consistent  with  the  principle  there 
laid  down.  It  is  the  last  decision  of  this  court  on  the  subject,  and 
we  cannot  overrule  it  even  if  we  wore  disposed  to  do  so.  I  think 
that  it  was  a  right  decision  based  on  sound  mercantile  reasons.  I 
said  in  that  case  [at  p.  027]:  'In  my  opinion  the  main  rule  to  be 
derived  from  the  cases  as  to  the  interpretation  of  the  cesser  clause  in 
a  charter-party  is  that  the  court  will  construe  it  as  inapplicable  to  the 
particular  breach  complained  of,  if  by  construing  it  otherwise 
the  shipowner  would  be  left  unprotected  in  respect  of  that 
particular  breach,  unless  the  cesser  clause  is  expressed  in  terms 
that  prohibit  such  a  conclusion.  In  other  words,  it  cannot  bo 
assumed  that  the  shipowner,  without  any  mercantile  reason,  would 
give  up  by  the  cesser  clause  rights  which  he  had  stipulated  for  in 
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another  part  of  the  contract.'  Bowen,  L.  J.,  said  [at  p.  G29] :  '  There 
is  no  doubt  that  the  parties  may,  if  they  choose,  so  frame  the  clause 
as  to  emancipate  the  charterer  from  any  specified  liability  without 
providing  -for  any  terms  of  compensation  to  the  shipowner  ;  but 
such  a  contract  would  not  be  one  we  should  expect  to  see  in  a 
commercial  transaction.  The  cesser  clauses,  as  they  generally 
come  before  the  courts,  are  clauses  which  couple  or  link  the 
provisions  for  the  cesser  of  the  charterer's  liability  with  a  corre- 
sponding creation  of  a  lien.  There  is  a  princij)le  of  reason  which 
is  obvious  to  commercial  minds,  and  which  should  be  borne 
in  mind  in  considering  u  cesser  clause  so  framed,  namely,  that 
reasonable  persons  would  regard  the  lien  given  as  an  equivalent 
for  the  release  of  responsibility  which  the  cesser  clause  in  its 
earlier  part  creates,  and  one  would  expect  to  find  the  lien  commen- 
surate with  the  release  of  liability.'  Fry,  L.J.,  said  [at  p.  G32],  'The 
rule  that  we  are  prima  facie  to  apply  to  the  construction  of  a  cesser 
clause  followed  by  a  lien  clause  appears  to  me  to  be  well  ascertained. 
That  rule  seems  a  most  rational  one,  and  it  is  simply  this,  that  the 
two  are  to  be  read,  if  possible,  as  co-extensive.  If  that  were  not  so, 
we  should  have  this  extraordinary  result :  there  would  be  a  clause  in 
the  charter-party  the  breach  of  which  would  create  a  legal  liability  : 
there  would  then  be  a  cesser  clause  destroying  that  liability  :  and 
there  would  then  come  a  lien  clause  which  did  not  recreate  that 
liability  in  anybody  else.'  It  seems  to  me  that  this  reasoning  has 
not  been  and  cannot  be  answered.  Therefore  the  proposition  is 
true  that,  where  the  provision  for  cesser  of  liability  is  accompanied 
by  the  stipulation  as  to  lien,  then  the  cesser  of  liability  is  not  to 
apply  in  so  far  as  the  lien,  which  by  the  charter-party  the 
charterers  are  enabled  to  create,  is  not  equivalent  to  the  liability 
of  the  charterers.  Where,  in  such  a  case,  the  provisions  of  the 
charter-party  enable  the  charterers  to  make  such  terms  with 
the  shippers  that  the  lien  which  is  created  is  not  commensurate 
with  the  liability  of  the  charterers  under  the  charter-party,  then 
the  cesser  clause  will  only  apply  so  far  as  the  lien  which  can 
be  exercised  by  the  shipowner  is  commensurate  with  such  liability  " 
(Hansen  v.  Ilarrold  Brotlurs,  [1894]  1  Q.  B.  612,  at  pp.  617, 
618  :  Lord  Esher,  M.R.).  See  also  Brankeloiv  Steamship  Co.  v. 
Canton  Insurance  Office,  [1899]  2  Q.  B.  178,  at  p.  184  : 
A.  L.  Smith,  J.  (195) 

Canadian  Cases. 

(195)  A  contract  made  subsequently  to  a  charter-party  that  the  cesser  clause 
should  not  be  set  up  is  a  good  answer  on  equitable  grounds  to  a  plea  of  the 
cesser  clause,  though  such  clause  forms  part  of  the  charter-party  as  declared 
on  {Laoitt  v.  Snowball,  32  N.  B.  R.  643,  and  see  Nickerson  v.  Commercial 
Union  Assurance  Co.,  33  N.  F.  Reps.  260).  ;;-•' 
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(g)  Abandonment  of  Lien. 

Abandonment  of  Lien  is  Evidence  from  which  a  Contract  to  Pay 
Freiyht  may  he  inferred. 

"  It  is  not  disputed  that  whore  a  consignee  takes  delivery  under 
a  bill  of  lading,  and  the  master  of  the  vessel  by  giving  delivery 
abandons  his  lien,  there  is  evidence  from  which  a  contract  to  pay 
freight  may  be  inferred.  This  has  been  regarded  as  the  law  ever 
since  Sanders  v.  Vanzeller  (1843),  4  Q.  B.  260  ;  but  in  that  case  it 
was  distinctly  stated  that  it  was  not  a  presumption  of  law  that  such 
a  contract  existed,  but  only  a  presumption  of  fact.  Inasmuch  as  a 
shipowner  is  entitled  to  retain  goods  for  the  purpose  of  securing 
payment  of  his  freight,  it  is  only  natural  to  infer  if  the  goods  are 
parted  with  to  a  consignee  before  the  freight  is  paid,  and  the  lien 
is  thus  abandoned,  tliat  it  could  only  be  on  the  understanding  on 
both  sides  that  the  consignee  undertook  to  pay  the  freight.  And 
I  cannot  doubt  that  in  such  a  case,  except  under  very  special 
circumstances,  a  jury,  or  whatever  tribunal  has  to  determine  the 
facts,  will  always  find  that  there  was  such  a  contract.  But  it  must 
be  borne  in  mind  that  it  is  only  by  reason  of  his  lien  that  the  ship- 
owner is  entitled  to  refuse  delivery  to  the  owner  of  the  goods 
or  his  agent,  and  I  think  the  abandonment  of  this  right  is  an 
essential  element  in  the  facts  which  give  rise  to  the  inference  of  a 
contract  to  pay  the  freight"  {White  Sf  Co.  v.  Furness  4"  Co., 
[1895]  A.  C.  40,  at  pp.  43,  44  :  Lord  Herschell,  L.C.). 


li 
t 


T/ie  Shipowner  who  lias  let  his  Ship  for  a  Voyage  may  have  no 
Lien  on  the  Goods  on  that  Voyage. 

"  In  the  present  case,  the  bankrupt  (the  charterer)  was  owner 
for  the  voyage,  and  if  he  were  owner  before  the  bankruptcy,  his 
assignees  became  owners  after  it,  if  the  contract  be  considered  as  still 
continuing.  The  bankrupt,  therefore,  put  his  goods  on  board  his 
own  ship,  and  till  those  goods  were  delivered,  the  voyage  was  not 
completed.  The  master  and  crew  were  bound  to  obey  his  orders, 
and,  as  Lord  Hardwicke  observed  in  Paid  v.  Birch  (1743),  2  Atk. 
621,  the  money  to  be  paid  to  the  defendant  (the  owner  of  the  ship) 
was  rather  to  be  considered  as  rent  for  the  hire  of  the  ship,  than  as 
freight"  {Hutton  v.  Bragg  (1816),  2  Marsh.  339,  at  p.  350: 
Gibbs,  C.J.). 

" '  The  question  whether  the  possession  of  the  ship  has  or  has 
not  been  given  up  to  and  taken  by  the  charterers,  must  depend 
upon  the  terms  of  the  instrument  taken  altogether,  or  upon  the 
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purpose  and  object  of  it'"  {The  Great  Eastern  (1868),  L.  R. 
2  A.  &  E.  88,  at  p.  92  :  Sir  Robert  Phillimore,  citing  Chief  Justice 
Tindal).     Sec  also  ante,  pp.  598 — 605. 

(h)  The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60). 

Part  VII.,  which  replaced  ss.  ^Ct  to  78  inclusive  of  the  Merchant 
Shipping  Act,  1862  (25  &  26  Vict.  c.  63),  deals  with  the  right  of 
lien  on  goods  imported  in  any  ship  from  foreign  parts  into  the 
United  Kingdom. 

"  The  provisions  of  the  statute  (Merchant  Shipping  Act,  1862) 
which  relate  to  this  qut.jdon  are  obviously  designed  both  to  give 
the  master  the  means  of  discharging  the  cargo,  retaining  his  lien, 
and  to  give  the  cargo-owner  the  means  of  obtaining  his  goods 
by  the  deposit  of  a  sum  sufficient  to  cover  the  master's  claim. 
But  they  do  not  extend  the  lien.  The  lien  for  the  warehouse  rent 
and  charges  occasio)ied  by  a  landing  under  the  67th  section  is 
another  and  distinct  lien  created  by  the  76th  section  "  {Mledhrodt  v. 
Fitzsimon  (1875),  L.  R.  6  P.  C.  306,  at  p.  316  :  Sir  James  W. 
Colvile,  delivering  the  judgment  of  the  Judicial  Committee). 
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SECTION  XXII. 


DISTRESS. 

Goods  entrusted  to  a  Common  Carrier  to  be  carried  cannot 

be  Distrained. 

*'  Goods  delivered  to  any  person  exercising  a  public  trade  or 
employment  to  be  carried,  wrought  or  managed  in  the  way  of  his 
trade  or  employ,  are  for  that  time  under  a  legal  protection,  and 
privileged  from  distress  for  rent  ;  .  .  .  and  it  was  resolved, 
that  any  man  undertaking  for  hire  to  carry  the  goods  of  all  persons 
indifferently,  as  in  the  case,  is,  as  to  this  privilege,  a  connnon 
carrier  :  for  the  law  has  given  the  privilege  in  respect  of  the  trader, 
and  not  in  respect  of  the  carrier  ;  and  the  case  in  Cro.  Eliz.  596  is 
stronger.  Two  tradesmen  brought  their  wool  to  a  neighbour's 
beam,  which  he  kept  for  his  private  use,  and  it  was  held  that  could 
not  bo  distrained  (Gisbourn  v.  Hurst  (1710),  1  Salk.  24:9,  at 
p.  250). 

See  also,  ante,  p.  263,  Chapter  VIII. — Hire  of  Work,  Labour 
and  Services  ;  Section  X. —  Distress  ;  a7ite,  p.  281,  Chapter  IX. — 
Hire  of  Custody  ;  Section  II. — Warehousemen,  (d)  Distress  ;  ante, 
p.  287,  Section  III. — Wharfingers,  (e)  Distress  ;  and  ante,  p.  334, 
Innkeepers,  Section  VI. — Distress. 
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ABSOLUTE  PROPERTY,  38. 
ACCESSORIES, 

care  of,  belonging  to  goods  lent,  123. 
ACCIDENT, 

act  of  God,  28. 

inevitable,  27. 

irresistible  force,  29. 

ACKNOWLEDGING  BAILOR'S  TITLE  97 
by  warehouseman,  280.  '      ' 

wharfinger,  284. 
ACTION, 

for  e-xtortion,  454. 
overcharges,  485. 
return  or  value  of  deposit,  83. 

subject-matter  of  mandate  llfi 
ACTIOx^ABLE  NEGLECT,  17.  ' 

ACT  OF  GOD,  27,  28,  642. 

ACTUAL  OR  CONSTRUCTIVE  DELIVERY  143 

ACTUS  DEI  JVEMim  FAGIT  INJURIAM  27 

ADVERTISEMENT, 

contractby,  393,394,  542. 
AGENCY  AND  RATIFICATION,  11. 
AGENTS, 

carriers,  527. 

deposits,  53. 

AGISTERS, 

definitions,  268. 
distress,  273. 

duty  and  responsibility  of,  268 

hen  of,  272. 

possessory  interest  of,  271. 

redelivery,  271. 

reputed  ownership,  273,  335. 

scienter,  doctrine  of,  26J. 

trover  by,  272. 
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llolici-  of,  fiOI. 
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AUTIIOIUTIKS,  2. 
lloll,  iJ. 
Joiu<!<,  2. 
Story,  3. 
I'M  winds,  3. 

AVKHAOK  AND  CONTIM  liUTION, 
tlaiufi^os  cdiniiriMiMl  in,  711. 
oxi'i<]ilii)UH  tt)  till-  rule  of,  710. 
goiu'ral,  70S. 

j»(ivoruiii^'  iH'im'iiili'  of,  7ti  I. 
lidw  till'  ri_i,'lil  to,  (irim's,  701. 
iwuticular,  708. 
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riglita  and  ivnii'ilii's  in  respect  of,  70S. 

AVOIDINO  PAYMKNT, 

pas.scngei-s,  r>fl8. 


B. 

BAILEE, 

pjiecial  terms  imposed  by,  11,  Gl. 

BAILEE'S 

interference  with  (lejjosit,  G4. 
larceny,  41. 

BAILMENT, 

ilelinilions  of,  G. 

BAILMENTS, 

elx^sification  of,  49. 
generally,  1. 
f^ratuitous,  51. 

BANKERS, 

gratuitous  bailees  have  no  lieu,  99. 

BANK  NOTE, 
pledge  of,  137. 

BANKING  ACT  (CAN.),  597. 

BANKRUPTCY, 

reputed  ownership,  335. 

BARRATRY,  656. 
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l)I«^dK(!of,  031. 

tlii(!(!l(illH  of  ladinf{,  015. 

"weight,  coiitcntH,  and  value  unknown,"  02.'i, 
«'  BIT;|.S,  NO'J'KS,"  ktc,  422. 

BILLH  OF  LADING  ACT,  1855  (18  &  10  Vict.  c.  Ill),    022. 
BILLH  OF  LADTNO  ACT, 

C'linada,  02:*,  / 1 : ,. 

Ontario,  597,  025,  715, 

BILLS  OF  MALI-:  ACTS,  1878,  1882, 
more  j.ledge  not  within,  135. 

BONION'S  CASE,  54. 
BOOKING  OFFICES,  360,  432. 

BORROWER'S 

concealment,  125. 

delay,  120. 

duty,  119. 

lien,  130. 

po.s.ses9ory  interest,  127. 

responsibility,  119. 

right  of  action,  127. 

user,  119. 
skill  implied,  122,  123. 

BYELAWS  AND  REGULATIONS 
of  carriers  of  passengers,  563. 
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CAB  DRIVERS,  215,  538. 

CAB  PROPRIETOES,  215,  538. 
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CABS,  IlACIvNEY,  538. 

CANAL  AND  NAVIGATION  COMPANIPIS 

ns  cominon  carriers,  438, 

CAPACITY 

to  ))e  parties  to  t\  bailment,  10. 

CAPTURE,  647,  656. 

CARE, 

due,  explained,  545,  548. 
&C  Degukes  op. 

CARE  AND  DILIGENCE, 
great,  15. 
of  agisters,  2fi8. 

warehousemen,  276,  277. 

wharfingers,  282. 
ordinary,  14. 
reasonable,  16,  57. 
slight,  14,  57. 

CARRIERS, 

acceptance  of  goods,  refusal  by  consignee,  522. 

action  of  tort  or  contract  against,  387. 

advertisement,  393,  397,  542. 

agents,  627. 

alternative  offer,  364. 

avarage  and  contribution,  701. 

bill  of  lading,  596. 

booking  offices,  366,  432. 

canal  and  navigation  companies  as  common  carriers,  438. 

Carriers  Act,  1830.. .411. 

Carriers  Act  (B.C.),  398,  414. 

Carriers  by  Water  Act  (Can.),  446,  475,  476. 

charter-party,  596. 

classified,  338. 

common,  343. 

common  law  contract  of  carriage,  359. 

duty  and  responsibility,  372. 
contract  to  carry  beyond  limits,  369. 

to  places  beyond  realm,  344,  371. 
damages,  663. 
dangerous  goods,  492. 
definitions  of,  337,  345. 
delivery  according  to  custom  or  usage,  514.  . 

by,  499,  503. 

by  customer  to,  364. 
demurrage,  682. 
determination  of  contract,  519. 
deviation,  674. 

difference  between  contract  to  carry  goods  and  contract  to  carry  passengers, 

352. 
distress,  736. 
duty  and  responsibility  of  common,  372,  509. 
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CAmiEm-conlinncd. 
end  of  transit,  499. 
enquiry  as  to  cost  of  cnrringe,  3C1. 
freight,  payment  of,  515. 
general  oMigation  of,  359. 
giatuitoufi,  338.  ^ 

gross  negliftence,  381. 
hackney  cabs,  638. 
hand-bills,  391. 
immediate  cause  of  los^i,  G73. 

information  to,  as  (o  quulity'and  value  of  goods,  382. 
inherent  vice,  376. 

knowledge  of  subject-matter  of  contract,  397 
latent  defects,  354. 

liability  to  consignor  or  consignee,  388 
hen,  727. 

limitation  of  obligations,  389. 

common  law  liability,  390. 
loading  vehicle  beyond  its  strength,  354 

Merchant  Shipping  Act  (57  &  58  Vict.  c.  GO),  1894,..475  494  735 
navigation  companies  as  common  carriers.  438  ' 

non-delivery,  518. 
proof  of,  520. 
notices,  387,  390. 
passengers,  540. 
passengers'  luggage,  572. 
payment  before  receipt  of  goods,  361. 

of  freight,  515. 
post-office  officials,  liability  of,  342. 
private,  339. 

proximate  cause  of  loss,  672. 
public  carriage,  no  warranty  of  fitness,  355. 

notice  or  declaration,  390, 
punctuality,  570. 

quality,  informing  carrier  as  to,  382. 
qiMsi  common,  342. 

questions  to  be  asked  by  carrier  as  may  be  necessary,  382,  386. 
Railway  and  Canal  Traffic  Act,  1854...440. 
railway  companies,  agency  between,  370. 
railways  as  common  carriers,  350,  361. 
receipt  of  goods  and  chattels,  361. 

by  consignee,  512. 
refusal  by  consignee  to  accept  goods,  522. 

to  carry,  right  of,  359,  411. 
Regulation  of  Railways  Acts,  1868,  1871... 474. 
remuneration,  payment  of,  361. 
restriction  on  liability,  389. 
roadworthiness,  353. 
running  powers,  537. 
seaworthiness,  355. 

meaning  of  in  policy  of  insurance,  357. 
servants,  527. 

special  contracts,  389,  466. 
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CARRIERS— coji^iHuerf. 

stage  coacliiuan,  344. 

statutory  charges,  480. 
rates,  480. 
tolls,  480. 

stoppage  in  trmisitu,  716. 

store-ship,  341. 

tender  of  goods  by  carrier,  803, 
hire,  362,  363. 

tickets,  400,  542,  564,  566—668. 

time- tables,  401,  542. 

title  of  third  person,  626. 

tolls,  rates  and  charges,  480 

tort  or  contract,  oction  of,  against  carrier,  387. 

transit,  end  of,  499. 

treating  customers  alike,  363,  481. 

usage,  delivery  according  to,  514. 

value,  informing  carrier  as  to,  382. 
CARRIERS  ACT,  1830  (11  Geo.  4  &  1  Will.  4,  c.  08),  411,  414. 

articles  to  which  Act  extends,  416. 
question  for  jury,  421. 
carried  beyond  destination,  424. 
sliort  of  destination,  424. 

"  bills,  notes,"  etc.,  422. 

case  and  its  contents,  420. 

circumstances  under  which  the  Act  was  passed,  411. 

declaration,  418. 
object  of,  418. 

divisibility  of  contract  by  land  and  water,  419. 

"  engravings,"  423. 

felonious  acts  of  servants,  434. 
proof  of,  437. 

framed  pictures,  421. 

"  furs,"  423. 

general  object  of,  416. 

history  of,  411. 

increased  rate  of  charge,  notice  of,  426. 

payment  of,  415. 
recovering  back,  433. 

innkeeper  employed  by  more  carriers  than  one,  433. 

"  lace,"  424. 

lace  corporal,  420. 

loss,  consequences  of,  426.       • 

"  loss,"  meaning  of,  424. 

nature  of  articles  declared,  416. 

object  of,  416. 

"offices,"  432.  *• 

"  package,"  420. 

"  paintings,  engravings,  pictures,"  423. 

payment  of  money  into  court,  438. 

permanent  loss,  426. 

«« pictures,"  421,  423. 

preamble,  414. 
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CARRIERS  ACT,  1830- continued. 
protection  nfTonlcd  l)y  Act,  425. 
public  condition  or  tlcclaration,  429. 

notice,  cll'ect  of,  429, 
receipt  for  packngc  or  parcel,  429. 
"  receiving  houses,"  432,  437. 
recovery  of  increased  cliarge,  433. 
BervantH,  felonious  nets  of,  434. 

proof  of,  437. 
servants,  who  are  carrier's,  436,  527. 
"  silks  and  furs,"  423. 
special  contract,  430—432. 
temporary  loss,  425. 
"  time-piece,"  422. 
time  tables,  401. 
"  trinkets,"  422. 
"  value,"  meaning  of,  428. 
proof  of,  438. 
over  10/.. ..415. 
"  warehouses,"  432. 
GAUSA  GAUSANS,Q12. 
CAUSA  PROXIM A,  612. 

CESSER  CLAUSE  IN  CHARTER-PARTY,  732. 
CHARTER-PARTY  AND  BILL  OF  LADING,  596. 
"all  other  conditions  as  per  charter-party,"  CIO,  700. 
cesser  clause  in,  732. 
contemporary  owners,  GOl. 
definitions,  590,  597. 
delay,  606. 
deviation,  C05. 
exceptions  in,  635. 

(    [lansion  of,  610. 
form  of  bill  of  lading,  612. 

liability  on  a  bill  of  lading  signed  by  the  master,  598. 
master's  authority  to  give  and  sign  bill  of  lading,  619. 
object  of  charter-party,  596. 
objects  of  bill  of  lading,  597,  598. 
otlice  and  nature  of  bill  of  lading,  613. 
parties  entitled  to  sue  on  bill  of  lading,  623. 
registered  owner,  600. 

whose  servant  or  agent  master  is  when  he  signs  bill  of  lading  605 
CLASSIFICATION, 
of  bailments,  49. 
carriers,  338. 
deposits,  52. 
hire,  204. 

hire  of  work,  labour  and  services,  232. 
pledges,  136. 
CLOAK-ROOM, 

charges,  594,  732.  •  , 

railway,  512,  592,  594. 
ticket,  400, 
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COLLATERAL  NEGLIGENCE,  539. 

COLLISION,  657. 

through  gross  negligence,  655. 
without  negligence,  654. 

COMMON  CARRIERS,  343. 

canal  and  navigation  companies  ns,  438. 
railway  companies  as,  350,  361. 

COMMON  LAW  CONTRACT, 

duty  and  responsibility  of  carriers,  372. 

innkeepers,  294. 
of  carriers,  359. 

COMMON  NEGLECT,  17,  57. 

CONCILIATION  CLAUSE,  490. 

CONDITIONAL  SALES  OF  CHATTELS  ACT  (ONTARIO),  721. 

CONDITIONS 

exempting  carriers  wholly  from  liability,  469. 
on  back  of  ticket,  401,  404—410. 

CONFUSION 

of  goods  by  bailees,  44. 

CONSENT  AND  KNOWLEDGE 

necessary  to  constitute  a  bailee,  67. 

CONSIDERATION, 
defined,  55. 
of  deposit,  55. 

factors,  190,  191. 

loan  for  use,  117. 

mandate,  105. 

pledges,  147. 
sufficient,  55. 

CONSIGNEE'S  LIABILITY 

to  pay  demur  rfi^e,  69". 

CONSIGNEE'S  REFUSAL 

to  accept  goods  from  carrier,  522. 

CONTEMPORARY  OWNERS  OF  A  SHIP,  601. 

CONTRACT, 

by  advertisement,  393,  529. 
carrier's,  359,  369. 
definition  of,  7. 
express,  8,  9. 
implied,  8,  9. 
of  deposit,  52. 

hire,  204. 

of  work,  labour  and  sei-vices,  233. 

loan  for  use,  117. 

passenger,  540,  545. 

passengers'  luggage,  572. 

pledge,  136. 
special,  carriers  with  passengers,  430—432,  557. 
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INDEX. 

"CONTRACTED  TO  BE  SOLD,"  193. 
CONTROL,  LETTER'S,  210. 

CONTRIBUTORY  NEGLIGENCE,  .33. 
definitions  of,  .33. 

CONVERSION, 
by  agisters,  2V2. 

negligent  dealing  by  bailee  not,  88. 
of  deposit,  86. 
pledge,  165. 

CONTROL  AND  MANAGEMENT  OF  LETTER,  210. 

COSTS  AS  DAMAGES,  669. 

CUSTODY, 

hire  of.    See  Agisters,  268  ;  Warehousemen,  274 ;  Wharfingers,  282. 
ot  deposit,  53. 

CUSTOM  AND  USAGE, 

delivery  by  carrier  according  to,  514. 


D. 

DAMAGES, 

arising  from  notice,  663. 

naturally,  663. 
borrower's  right  to,  129. 
causa  camans,  672. 
proxima,  672. 
costs  as,  669. 
detention  of  deposit,  83. 
deviation,  674. 

hire  of  work,  labour  and  services,  251. 
immediate  cause,  673. 
insurance  money,  678. 
loss  of  season,  671. 
measure  of,  77,  129,  252,  570. 
non-delivery  by  carrier,  663,  664,  670. 
passengers,  570,  674. 
remote,  279,  317. 

DANGEROUS  GOODS,  492. 

customer's  general  legal  duty,  492. 

statutory  duty,  493. 
railways,  493. 
tramways,  494. 
vessels,  494. 

DANGERS 

of  the  road,  648. 

sea,  653,  658. 
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DAYS, 

demurrage,  683. 
lay,  683,  686. 
running,  683. 
working,  683. 

DECEIT, 

carrier  not  liable  for  agent's  or  servant's,  532. 

DECLARATION, 

carrier's,  418. 

"DEEMED  TO  BE"  IN  POSSESSION,  186, 187. 

DEFINITIONS, 

difficulty  and  danger  of,  4. 

in  general,  4. 

legal,  4. 

LiNDLET,  L.J.,  on,  4. 

Mill,  on,  4. 

of  agisters,  268. 

"bailment,"  6. 

bill  of  lading,  697. 

carriers,  337,  345. 

charter-party,  596. 

contract,  7. 

contributory  negligence,  33. 

demurrage,  682. 

deposit,  51. 

express  contract,  8. 

lactor,  176. 

"goods,"  53,  187. 

hire,  203. 

of  goods  and  chattels,  205. 

work,  labour,  and  services,  232. 

implied  contract,  9. 

innkeeper,  289,  293. 

loan  for  use,  116. 

mandate,  103. 

merchandise,  577. 

passenger's  luggage,  577. 

pledge,  132. 

terms,  3. 

warehousemen,  274. 

wharfingers,  282. 
statutory,  5. 

DEGREES  OF  CARE  AND  NEGLECT,  12. 

agister,  268. 
borrower,  122. 
carrier,  372. 
depositary,  56. 
gross  negligence,  16. 
hire  of  goods,  218. 

work,  labour,  and  sei'dces,  236. 
innkeeper,  294. 
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DEGREES  OF  CARE  AND  'NEGLECT— continued. 
judicial  definitions  of,  18. 
legal  sense,  14. 
lender  for  use,  119. 
mandatary,  106,  109. 
pledgee,  147. 
popular  sense,  12. 
text-writer's  definitions  of,  14. 
warehouseman,  274. 
wharfinger,  282. 

DELAY,  606. 

reasonable,  606. 

DELIVERY, 

actual  or  constructive,  143. 
by  carrier,  499,  503,  514. 

customer  to  carrier,  364. 

wliarfinger,  284. 
of  cargo,  a  joint  operation,  697. 

deposit,  53. 

pledge,  143,  154, 199. 
to  joint  depositors,  80. 

wharfinger,  282. 

DEMURRAGE, 

action  for,  700. 

consignee's  liability  to  pay,  698. 
days,  683. 
definitions  of,  682. 
lay  days,  683,  686. 
loading,  688. 

rights  and  liabilities  of  charterers,  688. 
shipowners,  688. 


running  days,  683. 
unloading,  688. 
working  days,  683. 


shippers,  688. 


DEPOSITARIES,  JOINT,  81. 

DEPOSITARY'S 

duty,  56. 

estoppel,  92,  95. 

interference  with  deposit,  64. 

interpleader,  92,  95. 

knowledge  and  consent,  67. 

lien,  97. 

possessory  interest,  73. 

responsibility,  56. 

right  of  action,  74. 

to  use  the  deposit,  78. 
DEPOSITS, 

action  for  return  or  value,  83. 

bailee's  interference  with,  64. 

classified,  52. 
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DEPOSITS— con<tnMe(i. 
consideration  for,  55. 
contract  of,  52. 
conversion  of,  86. 
custody  of,  53, 
damages  for  detention,  83. 
definitions  of,  51. 
delivery  of,  53. 
determination  of,  79. 
duty  and  responsibility  of  depositary,  56. 
finder,  69,  98. 
increments,  80. 
involuntary,  52,  66. 
joint  depositaries,  81. 

depositors,  80. 
lien  on,  97. 

measure  of  damages,  77. 
natural  right  of  recaption,  67. 
necessary,  52,  66. 

parties  to,  52.  ^  ^  , 

place  of  redelivery,  82. 
possessory  interest  of  depositary,  73. 
recaption,  natural  right  of,  67. 
redelivery  of,  79. 

place  of,  82. 
right  of  action  of  depositary,  74. 
recaption,  67. 
to  use,  78. 
Statute  of  Limitations,  100. 
subject-matter  of,  53. 
title  of  depositor  to,  53. 

third  persons  to,  91. 
voluntary,  52. 

DEETVATION 
of  terms,  3. 

word  "  bailment,"  3. 
"  carrier,"  337. 
"  mandate,"  103. 

DETERMINATION  OF  CONTRACT 
of  carriers,  519. 
deposit,  79. 
hire  of  goods  and  chattels,  228. 

work,  labour  and  services,  235. 
DETINUE 

by  bailor  or  bailee,  85. 

DEVIATION,  605,  674. 

no  unnecessary  delay,  606. 
reasonable  delay,  606. 
saving  life  or  property,  607. 

DIFFERENCE 

between  contract  to  carry  goods  and  contract  to  carry  passengers,  352. 
express  and  implied  contract,  9. 
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DILIGENCE.    See  Care  and  Diligence. 
DISTRESS, 

hire  of  work,  services,  and  labour,  263. 
on  cattle  agisted,  273. 
goods  at  wharf,  287. 
carried,  736. 
warehoused,  281. 
guest's  goods,  334. 
pledges,  175.  ' 

DIVISIBILITY  OF  CARRIER'S  CONTRACT,  419. 

"DOCUMENTS  OF  TITLE," 
pledge  of,  137,  186,  188,  725. 

DOOR  UNLOCKED, 

guest  leaving,  312—314. 

DUE  CARE  EXPLAINED,  545,  548. 
DUTIES 

of  judge  and  jury  in  questions  of  negligence,  36. 

DUTY  AND  RESPONSIBILITY 
of  agister,  268. 
borrower,  119. 

common  carrier,  372,  380,  509. 
depositary,  56. 

employee,  236.  ^ 

employer,  234. 
hirer,  218. 

innkeeper,  294.  ;, 

lender  for  use,  117. 

letter,  208.  , 

mandatary,  106,  109. 
pledgee,  147. 
warehouseman,  274. 
wharfinger,  282. 


E. 

EASEMENT, 

passenger's,  over  carrier's  premises,  543. 
EDWARDS,  ISAAC,  LL.D., 

his  treatise  on  the  Law  of  Bailments,  3. 

EMPLOYEE'S 
duty,  236,  252. 
larceny,  243. 
lien,  253. 

possessory  interest,  251. 
responsil)ility,  236. 
reward,  243. 
rights,  236. 
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END  OF  TRANSIT,  499. 

by  act  of  consignor  or  consignee,  505. 

delivery,  499. 

non -delivery,  518. 

notice  of  arrival  of  goods,  501. 

refusal  to  accept  goods  by  consignee,  522. 

"  ENEMIES,"  645. 

«  ENGRAVINGS,"  423. 

ENQUIRY 

as  to  cost  of  carriage,  361. 

EQUALITY  CLAUSE,  481. 

in  respect  of  goods,  481. 

passengers,  481. 
EXCEPTIONS 

in  bill  of  lading,  635. 

EX  DOLO  MALO  NON  ORITUR  ACTIO,  206. 

EXECUTION, 

hire  of  goods  and  chattels,  231 . 

work,  labour,  and  services,  262. 
pawnbroker's  interest,  201. 
pledges,  173. 

EXECUTORS  OF 

innkeeper,  liability  of,  316. 
pledgee,  right  to  redeem,  156,  158. 

EXEMPTIONS, 

construction  of,  in  bills  of  lading,  640. 

EXPANSION  OF  EXCEPTIONS 
in  bill  of  lading,  610. 

EXPENSES, 

depositary's,  97. 

finder's,  98. 

hirer's,  225. 

incidental  to  user  of  loan  for  use,  121. 

relating  to  hire  of  goods  and  chattels,  225. 

EXPRESS  AND  IMPLIED  CONTRACT, 
difference  between,  9. 

EXPRESSUM  FACIT  CESSARE  TACITUM,  134, 188. 

EXTORTION, 

right  of  action  for,  454. 

EX  TURPI  CAUSA  NON  ORITUR  ACTIO,  206. 


F. 


1  f 
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FACTOR, 

definition  of,  176. 


[H] 
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FACTORS  ACT, 
Ontario,  180. 
Manitoba,  180. 
Nova  Scotia,  180. 

FACTORS  ACT,  1889  (52  &  53  Vict.  c.  45),  180. 
"agreed  to  buy,"  194. 

agreement  with  agent,  what  deemed  to  be,  192. 
consideration  for  the  pledge,  190,  191. 
"  contracted  to  be  sold,"  193. 
"  deemed  to  be  in  possession,"  186. 
"  document  of  title,"  188. 
"goods,"  definition  of,  187. 
interest  acf£uired  by  pledgee,  191. 
"  mercantile  agent,"  definition  of.  183. 
pawnee,  mere,  not  a  factor,  176. 
"  person,"  190. 
"  pledge,"  188. 

for  antecedent  debt  or  liability,  191. 
pledges  by  mercantile  agents,  190. 

sellers  and  buyers  of  goods,  192. 

FACTORS  AND  THE  FACTORS  ACTS,  176. 
what  led  to  the  Factors  Acts,  177. 

FARES  OF  PASSENGERS, 
list  of,  488. 

FARRIER, 
lien  of,  253. 

FINDER,  G9. 

larceny  b)',  69. 
lien  of,  98. 

FINDER'S  PROPERTY 
in  goods  found,  71. 

FIRE, 

liability  of  shipowners  with  regard  to,  475. 

FORCE, 

irresistible,  29. 

FORECLOSURE 
by  pledgee,  162. 

FORFEITURE 

of  dangerous  goods,  496. 

FORM 

of  bill  of  lading,  G19. 

FRAMED  PICTURES,  421. 

FRAUD  AND  GROSS  NEGLIGENCE, 

goods  acquired  under  contract  tainted  with,  pledge  of,  170. 
not  convertible  terms,  26. 

"  FREE  FROM  MORTALITY,"  656. 
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INDUX. 

FREE  PASS,  469. 

FREIGHT, 

ascertainment  of,  516. 

payment  of,  615. 

and  delivery  of  goods,  515. 
FROST,  644. 

"  FURS,"  42,3. 


G. 

GENERAL  OBLIGATION 
of  common  carrier,  359. 

GENERAL  AVERAGE,  708. 

GOLD,  UNDECLARED, 

non-liability  of  shipowners  476. 

GOODS  AND  CHATTELS, 
hire  of,  205. 
property  in,  38. 

«  GOODS," 

defined,  63,  187. 

GOVERNING  PRINCIPLE  OF  GENERAL  AVERAGE,  704. 

GOVERNMENT  AS  WAREHOUSEMEN,  278. 

GRATUITOUS 
bailments,  51. 
carriers,  338. 
deposits,  51. 
loans  for  use,  116. 
mandates,  103. 

GREAT  CARE,  15. 

GROSS  NEGLECT,  16,  57,  60. 

GROSS  NEGLIGENCE, 

judicial  statements  respecting,  21. 

"  GROSS  NEGLIGENCE  »  AND  «'  NEGLIGENCE," 
difference  between,  22,  62. 

GROSS  NEGLIGENCE  AND  FRAUD, 
not  convertible  terms,  26. 

GUEST,  296. 

GUEST'S 

conduct  inducing  loss,  308. 
goods  and  chattels,  301. 

innkeeper's  care  of,  302. 
leaving  door  unlocked,  312 — 314. 
taking  exclusive  charge  of  goods,  308. 
washing,  300. 
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HACKNEy  CABS, 

drivers  and  proprietors,  216  538. 
property  left  in,  73. 

HANDBILLS, 
carrier's,  391. 

HIRE,  203. 

classified,  204. 

contract  of,  204. 

definition  of,  203.  .  .  - 

distinguished,  204. 

parties  to,  204.  , ,   , 

reward  for,  204. 

subject-matter  of,  204. 

HIRE  OF  CUSTODY.    See  Agisters,  268  >  Warehousemen,  274  j 

WTRw  nv  nrv/-wTx«   .  ^T Wharfingers,  282. 

HIRE  OF  GOODS  AND  CHATTELS,  205. 

cab  drivers,  2l'o. 
proprietors,  215. 

definitions  of,  205. 

determination  of,  228. 

execution,  231. 

expenses,  225. 

illegal  and  immoral  purposes,  206. 

infant's  misuser,  219. 

joint  hiring,  221. 

larceny,  219. 

possessory  interest  and  right  of  action,  227. 

redelivery,  226. 

repair,  contract  to  keep  in  perfect,  225. 

HIRER'S 
duty,  218. 
expenses,  225. 
misuser,  229. 
negligence,  218,  221. 
possessory  interest,  227. 
responsibility,  218. 

sale  by  auctioneer,  229.  •  •,     ' 

servant's  negligence,  221.  •         " 

HIRE  OF  WORK,  LABOUR,  AND  SERVICES.  232.  • 

classifications,  232. 

completion  of,  payment  on,  245. 
contract,  233.  ' 

damages,  251. 
definitions,  232. 

destruction  of  subject-matter,  246. 
distress,  263. 


L.B. 


3  c 
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HIRE  OF  WORK,  LABOUR,  AND  SERVICES -wtUmtwd. 
employee's  accidents,  242. 

death  or  illness,  241. 

duty,  236. 

lien,  253. 

misfeasance,  242, 

non-feasance,  242. 

possessory  interest,  251. 

responsibility,  236. 

ri},'lits,  2.36. 

skill,  care,  and  diligence,  237,  240,  241. 

unskilfulness  known  to  employer,  238. 
employer's  duty,  234. 

rcs])onsibility,  234. 

rights,  234,  235. 
execution,  262. 
larceny,  243. 

quantum  meruit ,  243,  248. 
redelivery,  252.  , 

reward,  243. 

right  of  employer  to  stop  services,  235. 
special  contract,  248 — 250. 

HIRED  HORSES  AND  DRIVER,  210,  214. 

HIRED  HORSES  AND  POSTILLIONS,  211. 

HIRE-PURCHASE,  194,  195. 

HISTORY 

of  circumstancer  under  which  Carriers  Act,  1830,  was  passed,  411. 

Factors  Acts  were  passed,  177. 


HOLT,  CHIEF  JUSTICE, 
his  celebrated  judgment,  2. 

HORSE-BREAKER,  253. 

HORSES,  HIRED,  210,  211. 
improper  treatment  of,  219. 

HOTELS,  293,  319, 


Railway  and  Canal  Traffic  Act,  1854,  was 
passed,  459. 


I. 


ILLEGAL  PURPOSES,  206. 

IMMORAL  PURPOSES,  206, 

IMPLIED  CONTRACT, 

definition  of ,  9.  ■• 

difference  between  express  and,  9, 

"  INCLUDE," 

meaning  of,  in  interpretation  clauses,  187,  196,  445,  482, 
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INCREMENTS, 

<leposita,  80. 
loans  for  use,  120. 
pledges,  148. 

INEVITABLE  ACCIDENT,  27. 
act  of  God,  28. 
irresistible  force,  29. 
when  available  as  an  excuse,  30, 

'''^^''J:ucJ^:lTT  "  ^'""'t'"'"  ''  ^^'"'='^^' ''  ■'  H"-  «^  00008 

AND  UHATTLLS,  MISUSER  BY  InfaNT,  219 

INFANTS  RELIEF  ACT  (ONTARIO),  11. 
INHERENT  VICE,  376. 

IN  JURE  OMNIS  DEFINITIO  PERIGULOSA  EST  4 
INNKEEPERS,  ' 

damages,  remoteness,  317. 
definitions,  common  law,  289. 

statutory,  293. 
distress,  334. 

duty  of,  at  common  law,  294. 
guest,  29G. 
guest's  goods  and  chattels,  301. 

care  of,  302. 
liability  of  executors  of,  316. 
lien  on  goods,  322. 
duration  of,  331. 
guest,  326. 

not  lost  by  taking  security,  331 
power  of  sale,  332. 
reputed  ownership,  335. 
responsibility  at  common  law,  294. 
restaurant  keeper's  liability,  300. 
rights  at  common  law,  294. 
servants,  negligence  of,  303. 
INNKEEPERS  ACT, 
British  Columbia,  333. 
Manitoba,  322. 
Ontario,  289,  318,  322,  332. 

INNKEEPERS  ACT,  1878  (41  &  42  Vict.  c.  38),  332. 
debt  for  which  sale  can  be  made,  334. 
notice  of  sale,  334. 
right  to  sell,  333. 
surplus  proceeds,  333. 
time  for  sale,  333. 

INNKEEPER'S  LIABILITY  ACT,  1863  (26  &  27  Vict  c  4n  318 
burden  of  proof,  319.  «■  ^«    vicT.  c.  41),  318. 

"deposited  expressly  for  safe  custodv."  318 
30i.  limit,  318.  ■ 

notice  under  the  Act,  321. 
special  notice,  321. 

"  wilful  act,  default  or  neglect,"  318,  319. 
3  c  2  [  19  J 
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INTEREST 

acquired  liy  i)le(l),'ee  of  fnctor,  191. 

INVOLUNTARY  DEPOSITS,  52,  66. 

IRRESISTIBLE  FORCE,  29. 
piracy,  29. 
robbery,  29. 

INSURANCE  MONEY,  678. 

INTERFERENCE, 

baileuV,  with  deposit,  64. 

INTERPLEADER, 

depositary,  92,  95. 


J. 


JETTISON,  703. 


JEWELLERY, 

shipowner's  liability  for  uiulcclared,  476. 

JOINT 

depositaries,  81. 
depositors,  redelivery  to,  80. 
hiring,  221. 

JONES,  SIR  WILLIAM, 

hia  essay  on  the  Law  of  Bailments,  2. 

JOURNEY  TICKET, 
passenger's,  564. 

JUDGE  AND  JURY, 

duties  of,  in  questions  of  negligence,  36. 

JUDICIAL  DEFINITIONS, 

of  gross  negligence,  18,  20,  21,  22,  24. 

negligence,  18,  22. 
views  of  property  in  goods  and  chattels,  41. 

JUST  AND  REASONABLE 

conditions  under  the  Railway  and  Canal  Traffic  Act,  1854.. .470. 
contract  under,  469,  470. 

JUS  TEETH.    &e  Title  OF  Third  Person. 


K. 


KNOWLEDGE 

of  subject-matter  of  contract,  397. 

and  consent  necessary  to  constitute  a  bailee,  67. 


L. 

l: 
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LABOUR, 

hire  of,  232. 

"LACE,"  424. 

LACE  CORPORAL,  420. 

LANDWORTHINESS,  362. 

LARCENY 

by  bailees,  41,  43,  44. 
bailors,  44. 
finder,  69. 
from  bailees,  41. 

employee,  243. 
hirer,  219. 

LARCENY  BY  BAILEES  ACT  (CAN.),  43. 

LATENT  DEFECTS,  364,  548. 

LAY  DAYS,  683,  686. 

LEGATEE, 

right  to  have  pledge  redeemed,  158. 

LENDER'S 
duty,  117. 

responsibility,  117.  < 

right  of  action,  127. 

LETTER'S 

contract  to  keep  in  perfect  repair,  225. 

control  and  management  of  thing  let,  210. 

duty,  208. 

responsibility,  208. 

rife-ht  of  action  for  injury  to  thing  hired,  217. 

sale  of  thing  hired,  228. 

warrant  of  fitness  of  thing  let,  208. 

LEX  NON  COGIT  AD  IMPOSSIBILIA,  27. 
LIABILITY 

for  neglect  of  common  carrier  by  land  notwithstanding  notice,  429. 
of  carriers  on  bill  of  lading  signed  by  the  master,  598. 
of  passengers,  548. 
shipowners,  475. 

in  cases  of  compulsory  pilotage,  479. 

with  regard  to  damage  or  loss  to  goods,  477. 

fire,  475. 

loss  of  life,  477. 

personal  injury,  477. 

undeclared  gold,  jewellery,  etc.,  476. 
warehousemen,  275,  278. 
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LIEN, 

definitions  of,  132,  135. 

destruction  of,  257,  259. 

for  general  balance,  258. 

gives  no  right  of  sale,  231,  262,  287,  332. 

gone  by  taking  a  security,  134,  188,  256,  331. 

inconsistent  with  credit,  256. 

of  agister,  272. 

borrower,  130. 

carrier,  571,  727. 

for  cloak  room  charges,  594. 

employee  for  reward,  253. 

farrier,  253. 

finder,  98. 

gratuitous  bankers,  99. 

horse-breaker,  253. 

innkeeper,  322. 

livery  stable  keeper,  254. 

mandatary,  115. 

ship-master,  708. 

wharfinger,  285. 
on  deposit,  97. 

different  parcels  of  goods,  257. 

goods  salved,  710. 

passenger,  571,  593. 

passenger's  luggage,  593. 

ship-masters,  71)8. 
pledge  and  mortgage  distinguished,  132. 
transference  of,  138. 
use  of  dock  during  detention  for,  260. 

LIFE,  LOSS  OF, 

liability  of  shipowner,  477. 

"LIKE," 

meaning  of,  483. 

LIMITATION, 

history  of  law  of  carriers',  411,  459. 
of  liability  during  sea  transit,  474. 

LIMITATIONS 

of  carrier's  common  law  liability,  390. 

by  public  notice  or  declaration,  390. 

ticket  or  other  document  in  common  form,  400. 
obligations,  389. 
statute  of.    See  Statute  of  Limitations. 

LIMITED  PROPERTY 
in  goods  and  chattels,  39. 

LIST 

of  fares  of  passengers,  488. 
tolls,  487,  488. 

LIVERY  STABLE  KEEPER, 
no  lien  as  a  rule,  254. 
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LOADING  VESSEL  BEYOND  ITS  STRENGTH,  354. 

LOANS  FOR  USE,  116. 
accessories,  123,  126. 

care  of,  123. 
borrower's  duty,  119. 

liability  from  possession,  128. 
lien,  130. 

possessory  interest,  127. 
responsibility,  119. 
user,  119. 
common  benefit  of  lender  and  borrower,  125. 
concealment,  125. 
consideration  for,  117. 
contract  of,  117. 
definitions  of,  116. 
degree  of  care,  122. 

diligence,  122. 
knowledge,  122. 
skill,  122. 
expenses,  extraordinary,  119. 

incidental  to  user,  121. 
impossibility,  124. 
increments,  126. 
lender's  duty,  117. 

possessory  interest,  127. 
responsibility,  117. 
right  of  action,  127. 
parties  to,  117. 

possessory  interest  and  right  of  action  of  borrower,  127, 
redelivery,  place  of,  127. 
skill  implied,  123. 
subject-matter  of,  117. 
trespass,  action  of,  by  lender,  130, 
wear  and  tear,  121, 

LUGGAGE  OF  PASSENGERS.    See  Passengers'  Luggage. 


M. 


MAIL 

coaches,  546. 
trains,  547. 

MANDATARY'S, 
account,  115. 
duty,  106. 
lien,  115. 

possessory  interest,  114. 
responsibility,  106. 
right  of  action,  114. 
user,  116. 
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MANDATES, 

action  for  return  of  subject-matter  of.  114,  116. 

consideration,  105. 

contract  of,  105. 

definition  of,  103. 

degree  of  care,  109. 

diligence,  109. 
skill,  109. 

delivery,  105. 

derivation  of  word,  103. 

determination  of  contractor,  115. 

mandatary's  account,  115. 

misfeasance,  108. 

neglect,  108. 

non-feasance,  107. 

non-performance,  107. 

parties  to,  105. 

possessory  interest  of  mandatary,  114. 

redelivery,  115. 

right  of  action  of  mandatary,  114.  ■ 

statute  of  limitations,  115. 

subject-matter  of,  105. 

title  of  mandator,  105. 

third  person,  115. 
MASTER, 

shipowner's  liability  for  acts  of,  529,  534. 

MASTER'S  AUTHORITY 

to  give  and  sign  bill  of  lading,  619,  628. 

MAXIMS, 

actus  Dei  nemini  facit  injuriam,  27. 

ex  dolo  malo  non  oritur,  actio,  206. 

expressum  facit  cessare  taciturn,  134,  188. 

ex  turpi  causd  non  oritur  actio,  206. 

in  jure  omnis  definitio  periculosa  est  4. 

lex  non  cogit  ad  impossibilia,  27. 

non  prohibet,  cum  prohibere  possit  juhet,  302. 

omnis  ratihabitio  retrd  trahilur,  et  mandato  aquiparatur,  54,  143. 

per  alium  facit  per  seipsum  facere  videtur,  54,  143,  210  527. 

qui  dolo  desiit  possidere  pro  possidente  damnatur,  102. 

respondeat  superior,  223,  529. 

"  MEANS," 

meaning  of,  196. 

"  MERCANTILE  AGENT," 
definition  of,  183. 

MERCHANDISE,  187,  577. 

MERCHANT  SHIPPING  ACT,  1894  (57  &  58  Vict.  c.  60),   475,  494,  735. 

MERCHANTABLE  CHARACTER, 
of  goods,  destruction  of,  517. 
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MISFEASANCE, 
employee's,  242. 
hirer's,  228. 
mandatary's,  108. 

MIXTURE  OF  BAILED  GOODS  BY  BAILEES 
by  consent  or  accident,  45,  47. 
wrongful  act  or  default,  45,  46. 

^'^^^mfAnmm^''''^^     OF  PERSONAL  PROPERTY  ACT 
MORTALITY,  FREE  FROM,  656. 


N. 

NATURAL  RIGHT 

of  recaption  of  deposit,  67. 

NAVIGATION  COMPANIES  AS  COMMON  CARRIERS,  438. 
NAVIGATION  OF  CANADIAN  WATERS  ACT  (CANADA),  477. 
NECESSARY 

deposits,  52,  66. 

questions  by  carrier  to  be  answered,  382,  386. 
See  also  Dangerous  Goods. 

NEGLECT.    See  Degrees  of. 
actionable,  17,  57. 
common,  17,  57. 
gross,  16,  57. 
ordinary,  17, 
slight,  16. 

NEGLIGENCE, 
collateral,  539. 
contributory,  33. 

duties  of  judge  and  jury  in  question  of,  36. 
evidence  of,  556. 
gross,  20,  60. 
hirer's,  218. 

judicial  definitions  of,  18. 
of  third  parties,  552. 
ordinary,  17. 
slight,  16.  .  • 

NEGLIGENCE,  ORDINARY  (CANADA),  218. 

"NEGLIGENCE"  AND  "GROSS  NEGLIGENCE," 
difference  between,  22. 

NEGLIGENT  DEALING 

by  a  bailee  is  not  a  conversion,  88. 

NEGLIGENT  NAVIGATION,  658. 
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NON-DELIVEUY 

by  carrier,  518. 
dttuiugus  for,  GC3,  670. 
I)roof  of,  520. 

NON-FEASANCE  OR  NON-1'ERFOIIMANCE, 

eini)loyey's,  242. 
umiidutury's,  107. 

NOTICE, 

cfuricr'H,  restricting  liability,  389  et  teq. 

general,  under  Railway  and  Canal  Trallic  Act,  1854. ..4CC. 

innkeeper's,  320,  334. 

liability  of  carrier  notwithstanding,  429. 

of  arrival  of  goods  by  carrier,  501. 

value,  382,  428. 
public,  no  longer  affects  liability  of  a  comnioii  carrier  by  land,  429. 


0. 

OBJECT 

of  bill  of  lading,  597,  698. 
Carriers  Act,  1830.. .416. 
charter-party,  596. 

"OFFICES,"  432. 

OMNIS  RATIHABITIO  RETRO  TRAHITUR,  ET  MANDATO  ^QUI- 
PARATUR,  54,  143, 

ORDINARY 
care,  14. 

absence  of,  60. 
diligence,  14. 
neglect,  17. 
prudence,  19. 

OVERCHARGES, 
recovery  of,  485. 

OWNER, 

registered,  of  ship,  601. 

OWNERS, 

contemporary,  601. 
right  of  action,  165. 

"OWN  RISK," 

passengers  carried  at  557 

"OWNER'S  RISK," 
goods  at,  470. 


"  PACKAGE,"  420. 

PAID  MANAGE^, 

not  an  innkeeper  317. 


P. 


[26] 


^mm 


INDF.X. 


EQUI- 


"  PAINTINGS,"  423. 

PARCELS  AND  INCLOSURES,  450. 
PARTICULAIl  AVERAQE,  708. 

PARTIES  TO  A  Cv)NTRACT 
of  bailment,  10. 
depoHi't,  C2. 
liire,  204. 
loan  for  use,  117. 
I'ledKe,  130. 
to  sue  on  a  bill  of  lading,  623. 

PASSENGERS 

avoiding  payment,  068. 
byelaws,  563. 
contract,  540,  545. 

special,  557. 
damages,  570,  674. 
duty  of  carrier  to,  545. 
easement  over  carrier's  premises,  543. 
journey  partly  on  one  line  and  partly  on  others,  559,  561 

ticket,  564. 
latent  and  patent  defects,  548. 
liabilities  of  carriers  of,  548. 
lien,  571. 
mail  coaches,  546. 

train,  547. 
negligence,  evidence  of,  556. 
proiluction  of  ticket,  566,  568. 
punctuality  of  carrier,  570. 
refusing  to  quit  carriage,  565. 
regulations,  563. 
season  tickets,  564. 
special  contracts,  557. 
stage-coach,  547. 
tickets,  400,  542,  567. 

production  of,  566,  568. 
unusual  dangers,  553. 

PASSENGERS'  LUGGAGE,  572. 

apparatus  of  artist,  sportsman,  etc.,  586. 

bicycle,  586. 

contract,  572. 

definitions  of,  577. 

lien  for  cloak  room  charges,  594. 

of  carrier  on,  593. 
loss  arising  off  the  line  of,  592, 
merchandise,  577. 

passengers'  custody  and  control  of,  586. 
railway  cloak  rooms,  592. 
servant's  luggage,  593. 

PATENT  DEFECTS,  548. 

[27  J 


INDEX. 


11       I 


"PAWNBROKER," 
definition  of,  195. 

PAWNBROKERS  ACT  (ONTARIO),  196. 

PAWNBROKERS  ACT,  1872  (36  &  36  Vict.  c.  93), 
balance  of  deficit  and  surplus  on  sale  of  pledges,  198. 
compensation  for  depreciation  of  pledge,  201. 
delivery  up  of  pledge,  199. 
non-application  of  Act  to  loans  above  lOZ.,  197. 
"  pawnbroker,"  definition  of,  195. 
pawnbroker's  interest  may  be  taken  in  execution,  201. 
pawn-ticket,  197. 
pledge  destroyed  or  damaged  by  fire,  200. 

pawned  for  above  10s.  redeemable  till  sale  by  public  auction,  198. 
10s.  or  under,  not  redeemable  after  the  year  and  days 
of  grace,  197. 
reasons  for  the  passing  of  Act,  196. 
redemption  of  pledge,  197. 
special  contract,  198. 
surplus  on  sale  to  be  accounted  for  within  three  years,  198. 

PAWNEE, 

mere,  not  a  factor,  176.  * 

PAWN-TICKET,  197. 

PERIL  OF  NAVIGATION,  658. 

"PERILS  OF  THE  SEA,"  653,  658. 

"  PERSON," 

definition  of,  in  the  Factors  Act,  1889.. .190. 

PERSONAL  INJURY, 

limitation  of  shipowners'  liability  for,  477. 

"  PICTURES,"  421,  423. 

PILOTAGE, 

compulsory,  479. 

PILOTAGE  ACT  (CANADA),  479. 

PIRACY,  29,  645,  648,  657. 

"  PLEDGE," 

definition  of,  188. 

of  a  bill  of  lading,  631. 

PLEDGES, 

by  mercantile  agents,  190. 

sellers  and  buyers  of  goods,  192. 
classified,  136. 
consideration  for,  147. 

contract  of,  136.  . 

conversion  of,  165. 
deficit  after  sale,  164. 
definitions  of,  132. 
delivery  of,  143, 199. 
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PLEDGES— continued. 
depreciation  of,  201. 
destroyed  or  damaged  by  fire,  200. 
distress,  176. 

documents  of  title,  137,  188. 
duty  of  pledgee,  147. 
execution,  173,  201. 
factors,  176. 
Factors  Acts,  176. 
foreclosure,  162. 
further  sums  lent,  163. 

goods  acquired  under  contract  tainted  with  fraud  170 
increments,  148. 

liens  and  mortgages  distinguished,  132,  150. 
owner's  right  of  action,  165. 
parties  to,  136. 

pawnbroker,  definition  of,  195. 
pawnbrokers,  195. 
Pawnbrokers  Act,  1872.. .195. 
pledge  for  10s.  or  under,  redeemability  of,  197,  198. 
pledgee's  e.\ecutors,  right  to  redeem,  156,  158. 
pledgee's  right  of  action  for  debt,  164. 

sale,  160. 
pledgor's  right  of  sale,  158. 
possessory  interest  of  pledgee,  149. 
profits,  account  of,  148. 
receiver  against  pledgee,  174. 
redelivery  of,  154. 
redemption  of,  156,  197. 
repledge,  151. 

responsibility  of  pledgee,  147. 
right  of  pledgee  to  use,  151. 
sale  of,  158. 

balance  of  deficit  or  surplus,  198. 
effect  of,  on  true  owner,  164. 
special  contract,  198. 
statute  of  limitations,  171. 
stolen  goods,  169. 
subject-matter  of,  136. 
sub-pledge,  165, 168. 
theft,  148. 
title  for  valuable  consideration,  141. 

to  sell  does  not  give  title  to  pledge,  142. 
under  contract  induced  by  fraud,  142. 
title  of  pledgor,  138. 

third  person,  171. 
trover  for,  165. 
what  may  not  be  pledged,  137, 

POPULAR  SENSE,  IN  THE, 
degrees  of  care  and  neglect,  12. 

POSSESSION, 

borrower's  liability  from,  128. 
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POSSESSORY  INTEREST 
of  aj^ister,  271. 
borrower,  127. 
depositary,  73. 
employee  for  reward,  253. 
hirer,  227. 
mandatary,  114. 
pledgee,  149. 

POST  OFFICE  OFFICIALS, 
liability  of,  as  carriers,  342. 

POWER  OF  SALE 
of  innkeeper,  332. 
pledgee,  160. 
pledgor,  158. 

PREFERENCE, 
undue,  451. 

onus  of  proof  of,  453. 

PRESS  GANG,  655. 

PRIVATE  CARRIERS,  339. 

PRIVATE  HOUSE, 

carrier's  delivery  to,  503. 

PRIVATE  SHIPS,  346. 

PRODUCTION 

of  passenger's  ticket,  566,  568. 

PROFITS, 

account  of,  by  pawnee,  148. 

PROOF 

of  non-delivery  by  carrier,  520. 

PROPERTY, 

absolute,  38. 

in  goods  and  chattels,  38. 

found,  finder's,  71. 
judicial  views,  41. 
limited,  39. 
qualified,  38. 
special,  39. 
text  writers'  views,  39. 

PROXIMATE  AND  REMOTE  CAUSE,  672. 

PRUDENCE, 
ordinary,  19. 

PUBLIC  CARRIAGE, 

no  warranty  of  fitness,  355. 

PUBLIC  NOTICE  OR  DECLARATION, 
carrier's,  429. 

PUBLIC  NOTICE  OF  CARRIERS,  389,  429. 
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"PUBLIC  TRADE,"  264. 
PUNCTUALITY  OF  CARRIER,  570. 

QUALIFIED  PROPERTY,  38. 
QUALITY, 

giving  carrier  neces.^ary  information  as  to,  382,  386. 
QUANTUM  MERUIT,  243,  248. 
QUASI  COMMON  CARRIERS,  342. 
QUEEN'S  ENEMIES,  645. 
QUESTIONS 

necessary  by  carrier,  382,  386. 

QUI  DOLO  DESIIT  POSSIDERE  PRO  POSSIDENTE  DAMNATUR, 

102. 
QUI  NON  PROHIBET,  GUM  PROHIBERE  POfiSIT  JUBET,  302. 
QUI  PER  ALIUM  FACIT  PER  SEIPSUM  FACERE  VIDETUR,  54, 

143,  210,  527. 


R. 

RAILWAY  ACT  (CANADA),  440  et  seq. 

RAILWAY  AND  CANAL  COMMISSIONERS,  491. 

RAILWAY  AND  CANAL  TRAFFIC  ACT,  1854  (17  &  18  Vict.  c.  31), 

alternative  offer,  469,  470.  ^^^'  ^^^'  ^^^• 

case  that  led  to  its  passing,  443. 

condition  exempting  wholly  from  liability,  469. 

enclosures,  456. 

free  pass,  469. 

general  notice  invalid,  466. 

general  scope  of,  463. 

history  of  law  of  limitation,  459. 

home  and  foreign  merchandise,  454. 

injury  occasioned  by  neglect  or  default,  462. 

interpretation  of  terms  of,  443. 

just  and  reasonable  contract,  469. 

liabUity  for  neglect  or  default  notwithstanding  notice,  458. 

loss  occasioned  by  neglect  or  default,  462. 

object  of  Act,  468. 

owner's  risk,  470. 

parcels  and  enclosures,  456. 

passenger's  luggage,  573. 

railway  stations,  446. 

real  question,  468. 
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RAILWAY  AND  CANAL  TRAFFIC  ACT,  I85i— continued. 
reason  for  Act  being  passed,  440. 
reasonable  charges  to  be  made,  456. 

facilities,  445,  447. 
right  of  action  for  extortion,  454. 
sea  transit,  446. 

limitation  of  liability  during,  474. 
section  7... 458. 
special  contract,  signed,  466. 
spirit  of  Act,  468. 
stations,  446. 
undue  preference,  451. 

onus  of  proof  as  to,  453. 
why  the  Act  was  passed,  440. 

RAILWAY   AND   CANAL  TRAFFIC  ACT,  1888  (61  &  52  Vict.  c.  25), 

s.  27... 453. 

RAILWAY   CLAUSES  CONSOLIDATION   ACT,   1845.. .481,  731. 
See  Statutory  Tolls,  Rates  and  Charges. 

RAILWAY  CLOAK-ROOM,  512,  592. 

RAILWAY  COMPANIES  AS  COMMON  CARRIERS,  351,  361. 

RAILWAY  STATIONS,  446. 

RATES  AND  CHARGES,  480. 

RATIFICATION,  11. 

RATS  CAUSING  LEAK,  661. 

REASONABLE  CARE,  16. 
absence  of,  61. 

REASONABLE  FACILITIES,  445. 

"  REASONABLE  TIME,"  513. 

RECAPTION, 

the  natural  right  of,  67. 

RECEIPT  OF  GOODS 
by  carrier,  361. 

consignee,  504,  505,  507,  512. 

"  RECEIVING  HOUSES,"  366,  432. 

RECOVERY  OF  OVERCHARGE,  433,  454. 

RE-DELIVERY 

by  agisters,  27L  ,  , 

of  deposit,  79,  91.  f>''' 

goods  by  employee,  252. 

hired,  226.  ,        . 

loan  for  use,  126.  ' 

pledge,  164,  199. 
subject-matter  of  mandate,  116. 
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REDEMPTION 

of  pledge,  150,  197. 

by  pledgee's  executors,  156,  158. 

REQULATION  OF  RAILWAYS  ACT,  1868  (31  &  32  Vict.  o.  119),  474. 488. 
REGULATION  OF  RAILWAYS  ACT,  1871  (34  &35  Vict.  o.  78)  474 
REGULATION  OF  RAILWAYS  ACT.  1889  (52  &  53  ViCT.  0.  67),  566. 
REGULATIONS 

of  carriers  as  to  passengers,  563. 

REMOTE  AND  PROXIMATE  CAUSE  OF  LOSS,  672. 

REPLEDGE,  151. 

REPUTED  OWNERSHIP,  335. 

RESPONDEAT  SUPERIOR,  223,  529, 

RESPONSIBILITY.    See  Dott  and  Responsibility. 

RESTAURANT  KEEPER'S  LIABILITY,  300. 

RESTRAINT  OF  PRINCES,  646. 

RESTRICTION  ON  CARRIER'S  LIABILITY,  389. 
REWARD 

for  hire,  204. 

of  work,  labour,  and  services,  243. 
RIGHT  OF  ACTION 
of  depositary,  74. 
hirer,  227. 
letter,  217. 
mandatary,  114. 
RIGHT  OF 

master  to  jettison  goods,  703, 
sale  of  pledge,  158. 

RIGHT  OF  USER, 
borrower's,  119. 
depositary's,  78. 
pledgee's,  151. 

RIGHTS 

and  remedies  of  owners  of  jettisoned  goods,  709. 
of  employee  to  reward,  243. 
innkeeper,  294. 

shipowners    and    charterers,    and     shippers     as     to    loading    and 
unloading,  688.  ^ 

ROADWORTHINESS,  353. 

ROBBERS,  648. 

ROBBERY,  29. 

RUNNING  DAYS,  083. 

RUNNING  POWERS, 
negligence,  637. 
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SALE  OF  GOODS  ACT, 
British  Columbia,  722. 
Manitoba,  722. 
North- West  Territories,  722. 

SALE  OF  GOODS  ACT,  1803.    Sec  Stoppaob  in  Transitu. 

SALE  OF  PLEDGE,  158. 

"  SAME," 

meaning  of,  483. 

SCIENTER, 

doctrine  of,  269. 

SEA  TRANSIT,  446,  -i74. 

SEAWORTHINESS, 
cleaned,  352. 
of  vessel,  355. 
Canada,  G77. 

SEASON  TICKETS, 

byelawa  as  to,  5G4. 

"SEE  BACK" 

on  face  of  ticket,  406. 

SEIZURE,  647,  648. 

SERVANT, 

carrier's,  43.'),  527. 

felonious  acts  of,  434. 

innke('i)er's,  303. 

liability  for  acts  of,  527. 

of  hirer  of  goods  and  chattels,  221. 

shiiiowner's  servant,  653. 

SERVANTS'  LUGGAGE,  593. 

SERVICES, 
hire  of,  232. 

SHIPOWNER'S  LIABILITY,  475. 
for  acts  of  master,  534. 
in  cases  of  compulsory  pilotage,  479. 
with  regard  to  lire,  475. 

loss  of  life,  etc.,  477. 

undeclared  gold,  476. 

SHIPOWNERS'  LIABILITY  ACT, 

limitation  of  (Can.),  477. 

SHIP'S  BROKER, 
authority  of,  630. 

SHIPS,  SAFETY  OF,   PREVENTION   OF  ACCIDENTS  ACT  (CAN.), 

494—497. 


SIEGE,  646. 

"  SILKS  AND  FURS,"  423. 
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SKILL, 

iiu])lic(I,  123. 

SLIGHT  CAKE,  U,  07. 

SLIGHT  NKGLECT,  16. 

SNOWSTORM,  016. 

SOLDIERS'  PLEDGES,  138. 

SPECIAL  CONTIIACT, 

cttrrier's,  389,  3U0,  398,  430,  431,  432,  4GG 

eiiii)loyue'8,  247—250. 

Railway  aiul  Caiuil  TrnfTic  Act,  1854... 4GG 

under  Carriers  Act,  1830.. .430,  431,  432. 

witli  ijussengers,  557. 

SPECIAL   PROPERTY" 
in  goods  and  cliattels,  39. 

SPECIAL  TERMS 

imposed  by  bailee,  11. 

SPIRIT  AND  OBJECT  OF  RAILWAY  AND  CANAL  TRAFFIC  ACT, 

SPORTSMAN'S  APPARATUS  1854...468. 

as  i)er,sonal  luggage,  586. 

STAGE 

coauli,  547. 
coachman,  344. 

STATIONS,  446,  544. 

STATUTE  OF  LIMITATIONS, 
in  respect  of  deposits,  100. 
niandates,  115. 
pledges,  171. 

STATUTORY  DEFINITIONS,  5. 

STATUTORY  TOLLS,  RATES  AND  CHARGES,  480 
account  distinguishing,  489. 
books  showing,  490. 
conciliation  clause,  490. 
disputes  as  to,  490. 
equality  clause  in  respect  of  goods,  481. 

passengers,  488. 
goods  or  carriages  of  the  same  description,"  483. 
list  of  fares  of  passengers,  488. 

tolls,  487,  488. 
onus  on  comi)any  to  prove  increase  of,  491. 
power  to  vary,  481. 

Railway  and  Canal  Traffic  Act,  1873., .490. 

1888.. .490. 
1894.. .491. 
recovery  of  overcharges,  485. 

Regulation  of  Railways  Act,  1868... 488. 
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STATUTORY  TOLLS,  HATES  AND  CEAHGES— continued. 
"  toll,"  meaninf;  of,  482. 
Tramways  Ac  ,  1870.. .488. 
wliere  two  railways  worked  by  one  company,  489. 

STEAMBOAT  INSPECTION  ACT  (CANADA),  571. 

STEAM  TUG  AND  CREW, 
hire  of,  213. 

STOLEN  GOODS, 
pledf^e  of,  1G9. 

STOPPAGE  IN  TRANSITU, 
and  lien  compared,  715. 
cesser  of  right  of,  721. 
criteria  as  to,  717. 
definitions  of,  716. 
doctrine  construed  favourably  to  the  unpaid  vendor,  720. 

founded  upon  the  custom  of  merchants,  718. 
Sale  of  Goods  Act,  1893. ..721. 

STORE-SHIP,  341. 

STORY,  JOSEPH,   LL.D., 

his  Commentaries  on  tlie  Law  of  Bailments,  3 . 

STRANDING,  644. 

SUBJECT-MATTER 
of  deposit,  53. 
hire,  204. 
mandaia,  105. 
pledge,  136. 

SUB-PLEDGE,  165,  168. 


T. 


TENDER 

of  goods  by  carrier,  503. 
hire,  362,  363. 

TERMS, 

derivation  and  definition  of,  3. 

TEXT  V/RITERS' 

definitions  of  great  care,  15. 

gross  negligence,  16. 
ordinary  care,  14. 

negliger  :e,  17. 
slight  care,  14. 

negligence,  16. 
views  of  property  in  goods  and  chattels,  39. 

THEFT.    See  Larceny,  41,  140,  648. 
THIEVES,  648,  650, 651. 
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THIRD  PARTIES, 
negligence  of,  552. 

TICKETS,  400,  542. 

production  of,  503,  566,  5G8. 
season,  564. 

«  TIMEPIECE,"  422. 

TIME  TABLES,  401,  542. 

TITLE 

of  depositor,  5.3,  91. 
mandator,  105. 
pledgor,  138. 

TITLE  OF  THIRD  PERSON 

to  de[)03it,  91. 

goods  carried,  525. 
mandate,  115. 
pledge,  171. 

"  TOLL," 

meaning  of,  482. 

TOLLS, 

list  of,  487. 

TRAMWAYS  ACT,  1870  (33  &  34  Vict.  c.  78),  488.  494,  568 
i)ye-Jaws,  568.  /         >        >       • 

dangerous  goods,  494. 
tickets,  568. 

TRANSIT, 

end  of,  499. 

TREATING  CUSTOMERS  ALIKE,  363. 
TRESPASS, 

bailor  or  bailee  may  maintain,  77. 
"  TRINKETS,"  422. 

TROVER  AND  CONVERSION 

by  agisters,  272. 
pledgors,  165. 
effect  of  judgment  in,  89. 
TRUSTEE  ACT,  LIEN  (ONTARIO),  259. 


u. 

UNDUE  PREFERENCE  451. 
onus  of  proof,  453. 

UNUSUAL  DANGERS  TO  PASSENGERS,  553. 
USAGE, 

delivery  according  to,  by  carriers,  514. 
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USER 

by  borrower,  119. 
depositary,  78. 
pledgee,  151. 


"  VALUE,"  428. 

informing  carrier  as  to,  382. 

VEHICLES, 

roadworthiness,  353. 

VESSELS, 

seaworthiness,  355. 

VOLUNTARY, 
deposits,  52. 


V. 


w. 


WAREHOUSEMEN, 

acknowledgment  of  bailor's  title,  280. 

care  and  diligence,  276,  277. 

damages,  remote,  279. 

definitions,  274. 

delivery  under  forged  order,  279. 

distress,  281. 

duty,  274. 

government  as,  278. 

liability,  275,  278. 

negligence,  277. 

previous  bargain  necessary,  274. 

reputed  ownership),  281,  335. 

responsibility,  274. 

"WAREHOUSES,"  274,  432. 

WARRANTY  OF  FITNESS, 
letter's,  208. 
none  of  public  carriage,  355, 

WATERWORTHINESS,  352. 

WAf  WORTHINESS,  352. 

WEAR  AND  TEAR,  121,  654. 

WHARF, 

definition,  282. 

WHARFINGERS, 

acknowledgment  of  bailor's  title,  284. 
definitions,  282. 
delivery  by,  284. 
to,  282. 

[38] 


m 


INDEX. 


WHARFINGERS-conWnued 
distress,  287. 
duty,  282. 
Hen,  285. 

sale  under,  287. 
responsibility,  282. 

end  of,  283. 
WORK, 

hire  of,  232. 

WORKING  DAYS,  683. 
order,  227. 

WRITERS  ON  BAILMENTS,  2. 
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